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Australia  and  New  Zealand. 


Introduction.^) 


I.  The  Commonwealth  of  Australia. 

Spanish,  Portuguese,  French,  and  Dutch  navigators  have  claimed  the  honour 
of  discovering  the  continent  of  Australia,  but  we  have  no  authentic  accounts  of 
discoveries  before  the  beginning  of  the  seventeenth  century,  when  Dutch  navigators 
explored  a  considerable  part  of  the  Australian  coast  line.  The  chief  credit  for 
discoveries  is  due  to  Tasman  (1642)  and  to  Captain  Cook  (1768 — 1777).  The 
settlement  of  Australia  began  with  the  arrival  of  Captain  Phillip  at  Botany  Bay 
(1788).  Attempts  to  make  settlements  in  Victoria  (then  Port  Phillip)  in  the  first 
years  of  the  nineteenth  century  were  unsuccessful,  and  it  was  not  until  1835 — 1836 
that  settlements  were  made.  Tasmania  (then  Van  Diemen's  Land)  received  its 
first  settlements  in  1803  and  1804,  South  Australia  in  1836,  Queensland  in  1824, 
and  Western  Australia  in  1829. 

I.  Commonwealth. 
Commonwealth  and  States. 

Nominally  New  South  Wales  once  comprised  the  whole  of  the  Austrahan 
continent  east  of  the  129th  meridian,  Tasmania,  and  the  adjacent  islands,  and  for 
a  short  period  (1839 — 1841)  New  Zealand.  In  1825  Tasmania  became  a  separate 
colony,  and  this  was  followed  by  the  separation  of  Victoria  (1850)  and  Queensland 
(1859).  Serious  conflicts  arose,  notably  between  New  South  Wales  and  Tasmania, 
on  the  subject  of  the  tariff,  and  in  1846  Sir  Charles  Fitzroy,  then  Governor  of  New 
South  Wales,  suggested  that  in  view  of  the  great  distance  from  the  mother-country 
and  the  length  of  time  that  must  elapse  before  the  decision  of  the  Home  Govern- 
ment upon  measures  passed  by  the  colonial  legislatures  could  be  obtained,  it  would 
be  to  the  interests  of  the  Australian  colonies  "if  some  superior  functionary  were 
to  be  appointed  to  whom  all  measures  adopted  by  the  local  legislatures  affecting  the 
general  interests  of  the  mother-country,  the  Australian  colonies,  or  their  inter- 
colonial trade  should  be  submitted  by  the  officers  administering  the  several  govern- 
ments before  their  own  assent  is  given". 

The  Constitution  BOl  of  1850,  as  originally  introduced  by  Earl  Grey,  provided 
for  the  establishment  of  a  general  executive  and  legislative  authority  for  matters  of 
common  concern  of  the  Australian  colonies.  The  scheme  for  a  general  authority  failed 
of  adoption,  but  Sir  Charles  Fitzroy  was  appointed  (1851)  "Governor-General  of  all  Her 
Majesty's  Australian  Possessions  including  the  Colony  of  Western  Australia",  but  in 
1861  the  commission  of  Governor-General  was  not  renewed.  In  1853  committees  of 
the  legislatures  of  New  South  Wales  and  Victoria  recommended  schemes  of  fede- 
ration. In  the  succeeding  years  conferences  were  held,  memorials  transmitted,  and 
resolutions  adopted,  all  looking  towards  a  federation  of  the  Colonies.  Nothing 
however  was  accomplished  until  the  Act  (48  &  49  Vic.  c.  60)  authorising  the  estab- 
lishment of  the  Federal  Council  of  Australasia  (14th  August,  1885).  But  the  Act 
creating  the  Council  provided  neither  for  a  federal  executive  nor  for  a  federal  judi- 
ciary. The  Council  was  merely  a  legislative  body  with  very  limited  powers.  Its 
functions  were  mainly  advisory.  New  South  Wales  and  New  Zealand  never  became 
members  of  the  Council,  South  Australia  withdrew  after  being  represented  at  one 
session,  Fiji  was  represented  only  at  the  first  session,  and  Western  Australia  was 
not  represented  at  the  session  of  1891.   Only  nine  acts  were  passed,  and  the  Council 

1)  The  writer  desires  to  express  his  thanks  to  the  Colonial  (or  Chief)  Secretaries  of  Queens- 
land, Tasmania,  Victoria,  and  Western  Australia,  and  to  Sir  Samuel  J.  Way,  Bart. ,  Chief  Justice 
of  South  Australia  for  many  courtesies  in  transmitting  copies  of  acts  and  for  other  information ; 
to  the  Hon.  J.  H.  Plunkett  Murray,  Chief  Justice  of  Papua,  for  information  concerning  the 
laws  of  the  Territory  of  Papua;  and  to  S.  Newton  Daly,  Esq.,  Secretary  of  the  Incorporated 
Law  Institute  of  New  South  Wales,  Charles  Emmerton,  Esq.,  of  Melbourne,  F.  W.  Richards, 
Esq.,  LL.  D.,  of  Adelaide,  and  Mr.  John  Schutt,  Librarian  of  the  Supreme  Court  Library, 
Melbourne,  for  assistance  in  preparing  the  legal  bibliography  of  AustraMa. 
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soon  ceased  to  be  of  consequence.  "The  best  that  can  be  said  of  the  Council  — 
but  that  is  not  a  little  —  is  that,  far  from  exhibiting  a  natural  jealousy  of  schemes 
which  involved  its  own  extinction,  it  did  good  service  in  fostering  the  cause  of 
national  union"  i).  The  Federal  Council  of  Australasia  Act  was  repealed  by  the 
Commonwealth  Constitution  Act^). 

The  National  Australasian  Convention  representing  aU  of  the  Colonies  met 
at  Sydney  in  1891,  adopted  resolutions  embodying  the  fundamental  principles 
which  should  underlie  the  federation,  and  appointed  committees  to  draft  a  con- 
stitution. Enabling  Acts  were  passed  in  the  several  Colonies,  and  in  1897  and  1898 
the  Federal  Convention  was  held  at  Adelaide,  Sydney,  and  Melbourne.  The  con- 
stitution as  proposed  by  the  Convention  ,and  sanctioned  by  popular  vote,  with  some 
amendments,  was  embodied  in  the  Commonwealth  of  Australia  Constitution  Act  (63 
&  64  Vic.  c.  12)  of  9th  July,  1900.  The  Commonwealth  embraces  the  States  of  New 
South  Wales,  Victoria,  Tasmania,  South  Australia,  Queensland,  and  Western 
Australia. 

The  Commonwealth  Constitution  is  modelled  upon  that  of  the  United  States, 
creating  a  federal  government  in  which  the  Commonwealth  Government  is  one  of 
enumerated  powers,  with  an  executive,  a  legislative,  and  a  judicial  department.  The 
Constitution  "and  all  laws  made  by  the  Parhament  of  the  Commonwealth  under  the 
Constitution,  shall  be  binding  on  the  courts,  judges,  and  people  of  every  State,  and 
of  every  part  of  the  Commonwealth,  notwithstanding  anything  in  the  laws  of  any 
State;  and  the  laws  of  the  Commonwealth  shall  be  in  force  on  all  British  ships,  the 
Queen's  ships  of  war  excepted,  whose  first  port  of  clearance  and  whose  port  of 
destination  are  in  the  Commonwealth" 3).  "When  a  law  of  a  State  is  inconsistent 
with  a  law  of  the  Commonwealth,  the  latter  shall  prevail,  and  the  former  shall 
to  the  extent  of  the  inconsistency  be  invaUd"*).  The  supremacy  of  the  federal  Con- 
stitution and  laws  is  thus  secured,  and  is  further  safeguarded  by  the  provisions 
relating  to  the  powers  of  the  Commonwealth  judiciary^).  Residuary  governmental 
power  is  in  the  States.  The  State  constitutions  remain  in  force,  save  in  so  far  as 
they  contain  provisions  inconsistent  with  the  Commonwealth  Constitution^),  and 
every  power  of  the  Parliament  of  a  State,  unless  it  is  a  power  exclusively  vested  in 
the  Parliament  of  the  Commonwealth  or  withdrawn  from  the  Parliament  of  the 
State,  continues,  as  at  the  establishment  of  the  Commonwealth'').  Laws  in  force 
in  the  several  States  relating  to  any  matter  within  the  powers  of  the  Parliament 
of  the  Commonwealth  (e.  g.  laws  relating  to  bills  of  exchange,  bankruptcy  and 
insolvency,  foreign  corporations,  etc.),  in  so  far  as  they  are  not  inconsistent  with 
the  provisions  of  the  Commonwealth  Constitution,  continue  in  force,  and,  until 
provision  is  made  in  that  behalf  by  the  Parliament  of  the  Commonwealth,  the  Par- 
liament of  the  State  has  full  powers  of  alteration  and  repeal^).  State  laws,  and,  in  the 
absence  of  statutory  provision,  the  common  law  of  England,  except  where  incon- 
sistent with  the  provisions  of  the  Constitution  or  laws  of  the  Commonwealth,  are 
binding  on  all  courts  exercising  federal  jurisdiction  within  the  State^). 

It  is  not  the  province  of  the  present  work  to  discuss  the  limits  inter  se  of  the 
powers  of  the  Commonwealth  and  the  States.  Much  is  specifically  provided  for 
in  the  Constitution,  but,  as  in  the  United  States,  the  greater  part  must  be  left  to 
judicial  determination^O).  It  must  suffice  here  to  enumerate  briefly  the  principal 
matters  bearing  on  commercial  law  contained  in  the  Constitution.  Subject  to  the 
Umitations  imposed  by  the  Constitution,  the  Commonwealth  Parliament  has  power 
to  make  laws  with  respect  to:  1.  Trade  and  commerce  with  other  countries,  and 
among  the  States;  2.  Bounties  on  the  production  or  export  of  goods;  3.  Postal, 
telegraphic,  telephonic,  and  other  like  services;  4.  Quarantine;  5.  Light-houses, 
light -ship,  beacons,  and  buoys;  6.  Fisheries  in  Australian  waters  beyond  territorial 
limits;  7.  Currency,  coinage,  and  legal  tender;  8.  Banking,  other  than  State  banking, 
and  State  banking  extending  beyond  the  limits  of  the  State  concerned,  the  incor- 

1)  Moore,  Commonwealth  of  Australia,  p.  39.  —  2)  §VII.  The  last  meeting  of  the  Council 

was  held  in  1899.  —  3)  Commonwealth  Constitution,  §  V.  —  *)  Ibid.  §  109.  —  «)  Ibid.  §§  71 77, 

discussed  infra.  —  ^j  Commonwealth  Constitution,  §  106.   —  ')  Ibid.  §  107.    But  subject  to 

the  limitations  imposed  by  the  Colonial  Laws  Validity  Act,  1862  (28  &  29  Vic.  c.  63),  §  2.  

8)  Ibid.  §  108.  —  »)  Judiciary  Act,  1903  (No.  6  of  1903)  §§  79,  80.  See  also  ibid.  §  68, 
—  10)  Consult  Quick  and  Garran's  Annotated  Constitution  of  the  AustraUan  Commonwealth. 
Moore's  Constitution  of  the  Commonwealth  of  AustraUa,  Clark's  Austrahan  Constitutional 
Law  (2d  ed.). 
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poration  of  banks,  and  the  issue  of  paper  money;  9.  Insurance,  other  than  State 
insurance,  and  State  insurance  extending  beyond  the  limits  of  the  State  concerned; 
10.  Weights  and  measures;  11.  Bills  of  exchange  and  promissory  notes;  12.  Bank- 
ruptcy and  insolvency;  13.  Copyrights,  patents,  designs,  and  trade  marks;  14. Foreign 
corporations,  and  trading  or  financial  corporations  formed  within  the  limits  of  the 
Commonwealth;  15.  Immigration  and  emigration;  16.  Naturalization  and  aliens; 
17.  The  people  of  any  race,  other  than  the  aboriginal  race  in  any  State,  for  whom 
it  is  deemed  necessary  to  make  special  laws;  18.  The  relations  of  the  Common- 
wealth with  the  Islands  of  the  Pacific;  19.  Railway  construction  and  extension 
in  any  State,  with  the  consent  of  that  State ;  20.  Matters  referred  to  the  Parliament 
of  the  Commonwealth  by  the  Parliament  or  ParUaments  of  any  State  or  States, 
but  so  that  the  law  shall  extend  only  to  States  by  whose  Parliaments  the  matter 
is  referred,  or  which  afterwards  adopt  the  law;  21.  The  exercise  within  the  Common- 
wealth, at  the  request  or  with  the  concurrence  of  the  Parliaments  of  all  the  States 
directly  concerned,  of  any  power  which  could  at  the  establishment  of  the  Con- 
stitution be  exercised  only  by  the  Parliament  of  the  United  Kingdom  or  by  the 
Federal  Council  of  Australasia i). 

Sources  of  law. 2) 

The  Austrahan  States  belong  to  the  class  of  colonies  acquired  by  settlement 
or  occupancy  by  English  subjects.  The  general  rule  therefore  appUes  to  them, 
namely,  that  the  English  law  (both  statutory  and  common  law)  as  it  existed  in 
England  at  the  time  of  the  settlement,  in  so  far  as  it  was  appUcable  to  the  local 
conditions,  became  the  law  of  the  new  possession.  In  most  of  the  Colonies  this 
matter  is  specifically  provided  for  either  by  an  Imperial  or  by  a  local  act  of  Par- 
liament *). 

The  sources  of  law  in  the  Australian  States  are  the  following: 

1.  Acts  of  the  Imperial  Parliament  expressly  or  impliedly  made  applicable 
to  aU  or  some  of  the  Colonies.  It  includes  all  Acts  of  Parliament  intended  to  bind 
the  Colonies,  whether  passed  before  or  after  the  settlement. 

2.  Statutory  orders  and  regulations  made  by  the  Crown  under  a  power  con- 
ferred by  an  Act  of  the  Imperial  Parliament. 

3.  Prerogative  orders,  charters,  and  letters  patent  issued  by  the  Crown. 

4.  Acts  of  the  Parliament  of  the  Commonwealth. 

5.  Acts  of  the  Federal  Council  of  Australasia*). 

6.  Acts  of  the  State  Parliament. 

7.  Orders,  rules  and  regulations  made  under  power  conferred  by  an  Act  of 
the  Commonwealth  Parliament. 

8.  Orders,  rules,  and  regulations  made  under  power  conferred  by  an  Act  of 
the  State  Parliament. 

9.  The  law  of  England  (or  in  the  case  of  Victoria  and  Queensland  the  law  of 
New  South  Wales,  at  the  time  of  the  separation)  as  it  existed  at  the  date  named 
in  the  Imperial  or  local  Act  adopting  the  same,  or,  in  the  absence  of  such  an  Act, 
as  it  existed  at  the  date  of  the  settlement.  This  includes  both  statutes  and  common 
law,  but  is  limited  to  such  laws  as  are  applicable  to  the  local  conditions  and  cir- 
cumstances. Whether  a  particular  law  is  applicable  to  the  local  conditions  is  a 
question  for  judicial  determination. 

The  last  named  source  is  by  far  the  most  extensive  and  important.  The  English 
common  law  relating  to  the  formation,  interpretation,  operation,  transfer,  and 
discharge  of  contracts  remains  substantially  unmodified.  In  commercial  legislation, 
in  general,  Australia  has  been  content  to  follow  the  enactments  of  the  mother 
country.    The  colonial  acts  relating  to  partnership,  sale  of  goods,  factors,  bills  of 


1)  Commonwealth  Constitution,  §  51.  —  ^)  See  also  the  excellent  chapter  on  Sources 
of  the  Laws  and  Institutions  of  the  Colonies,  in  Moore,  Commonwealth  of  Australia, 
pp.  1 — 18  (also  contained  in  the  Journal  of  Comparative  Legislation,  N.  S.,  No.  V),  which  has 
been  freely  used  in  this  section.  —  3)  See  below,  sub  2.  —  *)  The  Act  authorising  the  Federal 
Council  of  Australasia  was  repealed  by  the  Commonwealth  of  Australia  Constitution  Act  "but 
so  as  not  to  affect  any  laws  passed  by  the  Federal  Council  of  Australasia  and  in  force  at  the 
establishment  of  the  Commonwealth.  Any  such  law  may  be  repealed  as  to  any  State  by  the 
Parliament  of  the  Commonwealth,  or  as  to  any  colony  not  being  a  State  by  the  ParUament 
thereof".  —  Commonwealth  Constitution  §  VII.  New  South  Wales  was  never  a  member  of  the 
Federal  Council. 
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lading,  bills  of  exchange,  and  secret  commissions  are  almost  exact  copies  of  the 
Imperial  acts.  Slightly  greater  independence  is  shown  in  the  legislation  relating 
to  bankruptcy,  but  here  too,  ia  the  main,  the  Imperial  acts  of  1869  and  1883  are 
followed.  The  companies  acts  are  based  on  the  Imperial  acts  of  1862  and  the  fol- 
lowing years,  but  also  embody  some  provisions  contained  in  draft  bills  not  adopted 
by  Parhament.  Provision  is  also  made  in  aU  of  the  States  for  the  registration  and 
control  of  foreign  companies,  and  in  Queensland  special  provision  is  made  for  com- 
panies registered  in  other  parts  of  the  British  dominions  i). 

The  Commonwealth  Act  relating  to  sea-carriage  of  goods  is  largely  based  on 
the  Harter  act  enacted  by  the  United  States  Congress.  The  Australian  Industries 
Preservation  Acts,  1906—1908,  adopt  a  number  of  the  provisions  of  the  United 
States  Anti-Trust  Act,  but  are  far  more  sweeping  in  their  provisions. 

The  same  conservatism  that  marks  the  legislation  is  observable  in  the  judicial 
decisions  relating  to  commercial  matters.  The  colonial  acts  being  based  on  the 
English  Acts,  the  AustraUan  courts  have,  in  general,  followed  the  interpretation 
given  to  the  provisions  by  the  English  courts.  Uniformity  of  interpretation  has 
also  been  secured  by  the  circumstance  that  the  Privy  Council  is  a  common  court 
of  appeal.  A  further  unification  of  the  common  law  and  uniformity  of  interpre- 
tation of  the  statutes  is  secured  by  the  High  Court  acting  as  a  general  court  of 
appeal  from  all  of  the  States.  With  the  exercise  of  the  vast  powers  over  foreign 
and  interstate  trade,  currency,  banking,  insurance,  bills  of  exchange,  bankruptcy, 
and  corporations  vested  by  the  Constitution  in  the  Commonwealth  Parliament 
we  may  look  forward  to  a  complete  uniformity  ia  the  commercial  law  of  the  Common- 
wealth of  Australia. 

2.  States. 

a)  New  South  Wales. 

By  Letters  Patent,  and  a  commission  dated  2d  AprU,  1787,  made  under  an 
Act  of  Parhament  of  1784  (24  Geo.  III.  c.  56),  and  an  Order  in  Council  of  6th  De- 
cember 1786,  Captain  Arthur  Phillip  was  appointed  Governor  and  Vice-Admiral 
of  the  Territory  of  New  South  Wales  "situated  on  the  east  part  of  New  Holland". 
The  Governor  was  empowered  to  make  orders  for  the  good  government  of  the 
territory,  and  by  virtue  of  this  power  he  exercised  wide  legislative  powers,  creating 
new  crimes  and  offences  and  modifying  the  appUcation  of  English  law.  For  these 
fundamental  alterations  in  the  law  there  was  no  express  legislative  authority. 
The  Act  of  Parhament,  27  Geo.  III.  c.  2,  authorised  the  Crown  to  estabhsh  a 
criminal  court  for  the  trial  of  treasons,  felonies,  and  misdemeanours.  No  provision 
was  made  for  civil  courts.  The  Crown  in  the  exercise  of  its  prerogative  created  courts 
of  civil  jurisdiction  with  power  to  deal  with  civil  cases  in  a  summary  way  "accord- 
ing to  the  law  of  England".  It  is  generally  conceded  that  the  legislative  power 
conferred  on  the  Governor  as  well  as  the  establishment  of  the  civil  courts  was  in 
excess  of  the  constitutional  powers  of  the  Crown^). 

From  1823  to  1842  the  government  of  New  South  Wales  was  based  first  on 
the  temporary  Act  4  Geo.  IV.  c.  96  (1823)  and  subsequently  on  the  Charter  of  Justice 
of  13th  October,  1823,  promulgated  17th  May,  1824,  and  the  Act  9  Geo.  IV.  c.  83 
(1828).  The  mOitary  courts  established  in  1787  were  abohshed,  and  courts  organised 
on  Enghsh  models  were  established.  Legislative  power  was  vested  in  a  Council 
appointed  by  the  Crown,  and  Enghsh  law  Was  adopted.  Partially  representative 
goveriunent  was  introduced  by  the  Act  5  &  6  Vic.  c.  76  (1842),  and  full  responsible 
government  by  the  Act  18  &  19  Vic.  c.  54  (1855).  The  first  Parhament  under  the 
new  constitution  assembled  22d  May,  1856.  Upon  this  constitution,  as  subse- 
quently amended,  the  present  government  is  based. 

All  laws  in  force  in  England  on  25  th  July,  1828,  in  so  far  as  apphcable  to  the 
circumstances  of  the  Colony,  were  adopted  by  the  Act  9  Geo.  IV.  c.  83  3).  In  general, 

^)  See  Chronological  Tables  of  Legislation,  pp.  9 — 16,  infra.  —  2)  Quick  and  Garran, 
Annotated  Constitution  of  the  Australian  Commonwealth,  pp.  35,  36,  and  authorities  there 
cited.  Cp.  Cooper  v.  Stewart,  14  A.  C.  286.  —  ^)  "AU  laws  and  statutes  in  force  within 
the  realm  of  England  at  the  time  of  the  passing  of  this  Act  (not  being  inconsistent  herewith 
or  with  any  Charter,  or  Letters  Patent,  or  Order  in  Council,  which  may  be  issued  in 
pursuance  hereof),  shall  be  apphed  in  the  administration  of  Justice  in  the  courts  of  New 
South  Wales  and  Van  Diemens'  Land  respectively,  so  far  as  the  same  can  be  appUed  within 
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the  English  Acts  of  Parliament  relating  to  commercial  matters  have  been  followed 
in  the  legislation  of  New  South  Wales,  and  in  the  other  states.  It  is  noteworthy 
that  the  law  relating  to  sale  of  goods  has  not  been  codified  in  New  South  Wales. 

b)  Victoria. 

In  1842  began  a  movement  for  the  separation  of  the  southern  part,  known  as 
the  District  of  Port  Phillip,  from  the  Colony  of  New  South  Wales.  This  separation 
was  effected  by  the  Act  13  &  14  Vic.  c.  59  (1850)  whereby  the  District  of  Port  Phillip 
was  erected  into  the  Colony  of  Victoria.  By  virtue  of  this  Act  the  Legislative  Coun- 
cil of  New  South  Wales  passed  two  acts,  one  in  reference  to  the  judicial  adminis- 
tration in  Victoria  (N.  S.  W.  14  Vic.  No.  45),  and  the  other  in  regard  to  the  con- 
stitution of  the  Legislative  CouncU  (N.  S.  W.  14  Vic.  No.  47).  The  formal  establishment 
of  the  new  Colony  took  place  on  1st  July,  1851,  and  the  Legislative  Council  of 
Victoria  formally  convened  on  the  11th  November  following.  FuU  responsible 
government  was  granted  to  the  Colony  by  the  Act  18  &  19  Vic.  c.  55  (1850).  The 
Constitution  then  granted  has  been  amended  from  time  to  time. 

All  laws  in  force  iu  New  South  Wales  on  1st  July,  1851,  were  continued  in 
force.    (Acts  Interpretation  Act,  1890  [No.  1058]  §  3.) 

c)  Tasmania. 

Under  the  Act  4  Geo.  IV.  c.  96  (1823)  the  Crown  was  empowered  to  erect  Tas- 
mania into  a  Colony  separate  from  New  South  Wales,  and  in  1825  the  separation 
was  proclaimed.  Changes  iu  the  government  of  the  Colony  were  made  by  the  Acts 
9  Geo.  IV.  c.  83  (1828)  and  5  &  6  Vic.  c.  76  (1842)  but  representative  institutions 
were  not  granted  untU  1850  (13  &  14  Vic.  c.  59).  By  virtue  of  the  power  con- 
ferred by  the  last-named  Act  the  Legislative  Council  ia  1854  passed  the  so-caUed 
"Constitution"  (18  Vic.  No.  17)  under  which  full  responsible  government  is  gran- 
ted to  the  Colony.  The  first  session  of  the  new  legislature  was  convened  2d  De- 
cember, 1856. 

The  law  of  England  as  it  existed  on  25  th  July,  1828,  in  so  far  as  applicable  to 
the  circumstances  of  the  Colony,  was  adopted,  as  the  law  of  the  Colony  (9  Geo.  IV. 
c.  83,  §  24).  y'  e      ' 

d)  South  Australia. 

South  AustraUa  was  authorised  to  be  established  as  a  British  Province  by  the 
Act  4  &  5  Wm.  IV.  c.  95  (1834),  and  the  necessary  proclamation  was  made  28  th  De- 
cember, 1836.  In  1841  South  Australia  became  a  Crown  Colony,  and  in  1842  the 
Parliament  passed  an  Act  to  provide  for  its  government  by  a  nominated  Legislative 
Council  (5  &  6  Vic.  c.  61).  In  pursuance  of  the  power  conferred  by  the  Act  13  &  14 
Vic.  c.  59  (1850)  the  Legislative  Council  passed  the  Constitution  Act  (1857) 
which,  with  its  amendments,  constitutes  the  present  fundamental  law  of  South 
Australia. 

The  law  of  England  as  it  existed  on  28  th  December,  1836,  so  far  as  appli- 
cable, became  the  common  law  of  the  Colony.  The  Act  4  &  5  Wm.  IV.  c.  95 
(1834)  expressly  exempts  South  Australia  from  laws  enacted  before  that  date  in 
any  other  part  of  AustraKa. 

e)  Queensland. 

Queensland  originally  formed  the  Moreton  Bay  District  of  New  South  Wales, 
and  as  early  as  1842  the  Crown  was  authorised  by  Acts  of  Parliament  (5  &  6  Vic. 


the  said  Colonies.  And  as  often  as  any  doubt  shall  arise  as  to  the  application  of  any  such 
laws  or  statutes  in  the  said  Colonies  respectively  it  shall  be  lawful  for  the  Governors  of  the 
said  Colonies  respectively,  by  and  with  the  advice  of  the  Legislative  Councils  of  the  said 
Colonies  respectively,  by  ordinances  to  be  by  them  for  that  purpose  made,  to  declare 
whether  such  laws  or  statutes  shall  be  deemed  to  extend  to  such  Colonies,  and  to  be  in 
force  within  the  same,  or  to  make  and  establish  such  limitations  and  modifications  of  any 
such  laws  and  statutes  within  the  said  Colonies  respectively  as  may  be  deemed  expedient  in 
that  behalf".  —  9  Geo.  IV.  c.  83,  §  24.  This  has  been  construed  as  not  applying  merely  to  pro- 
cedure on  the  one  hand  nor  introducing  the  whole  law  of  England  on  the  other,  but  putting 
the  colonies  in  the  same  position  as  if  they  had  been  founded  on  25th  July,  1828.  —  Moore, 
Commonwealth  of  Avistralia,  p.  13. 
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c.  76,  as  amended  by  13  &  14  Vic.  c.  59)  to  form  a  separate  Colony  out  of  this 
District.  This  power  was  confirmed  by  the  Act  18  &  19  Vic.  c.  54  (§  7)  but  it  was 
not  until  6  th  June,  1859,  that  Letters  Patent  were  issued  erecting  the  Moreton 
Bay  District  into  a  separate  C!olony  under  the  name  of  Queensland.  By  the  Act 
24  &  25  Vic.  c.  44  (1861)  the  powers  thus  exercised  were  confirmed.  The  Order 
in  Council  provided  for  a  responsible  government  of  the  Colony.  This  Order  in 
Council  was  substantially  re-enacted  in  the  Queensland  Act  of  1867  (31  Vic.  No.  38), 
which  forms  the  basis  of  the  present  constitution. 

By  the  Act  of  1867,  just  mentioned  (§  33),  the  law  in  force  in  New  South  Wales 
at  the  date  of  the  separation  was  continued  in  force  in  Queensland. 

f)  Western  Australia. 

The  first  Imperial  statute  relating  to  the  government  of  Western  AustraUa 
is  the  Act  10  Geo.  IV.  c.  22  (1829).  This  Act  vests  the  legislative  power  in  the  King 
and  Privy  Coimcil,  and  also  authorises  the  Crown  to  delegate  the  legislative  power 
to  any  three  or  more  persons  resident  in  the  settlement.  By  the  Act  13  &  14  Vic. 
c.  59  (1850)  the  formation  of  a  Legislative  Council  was  authorised,  upon  presen- 
tation of  a  petition  to  that  effect  signed  by  one-third  of  the  householders  within^  the 
Colony.  But  it  was  not  until  1870  that  Western  AustraUa  was  granted  a  Legisla- 
tive Council.  Full  responsible  government  was  granted  to  the  Colony  by  the  Act 
53  &  54  Vic.  c.  26  (1890),  which,  with  its  amendments,  constitutes  the  present 
constitution  of  the  Colony.  AU  statutes  of  a  general  nature  in  force  in  England  on 
Ist  June,  1829,  were  adopted  as  the  law  of  the  Colony i). 

3.  Territory  of  Papua. 

British  New  Guiiiea  was  declared  a  British  possession  by  Letters  Patent  of 
8th  June,  1888,  and  on  4th  September,  1888,  was  formally  annexed  to  the  British 
Crown.  The  western  boundary  was  defined  by  treaty  with  the  Netherlands  of 
16th  May,  1895.  By  Order  in  Council  of  19th  May,  1898,  certain  islands  and  reefs 
to  the  north  of  Queensland,  formerly  belonging  to  that  Colony,  were  annexed  to 
British  New  Guinea. 

By  Letters  Patent  of  18th  March,  1902,  British  New  Guinea  was  declared  a 
territory  of  the  Commonwealth  of  Austraha,  upon  proclamation  of  the  Governor- 
General  of  Australia.  This  proclamation  was  made  1st  September,  1906.  The 
name  of  the  territory  was  changed  to  the  Territory  of  Papua. 

The  present  government  of  the  Territory  is  outhned  in  the  Papua  Act  (No.  9 
of  1905)  passed  by  the  Commonwealth,  vesting  the  executive  power  in  a  lieutenant- 
governor,  assisted  by  an  executive  council  with  advisory  functions.  The  legis- 
lative power  is  vested  in  a  legislative  council  consisting  of  the  lieutenant- 
governor,  the  members  of  the  executive  council,  and  a  number  of  non- official 
members,  not  exceeding  twelve,  appointed  by  the  Governor  -  General  or  the 
lieutenant-governor.  All  ordinances  must  be  laid  before  the  Commonwealth 
Parliament. 

By  Ordinance  of  1889  (No.  6  of  1889)  the  common  law  of  England  was  intro- 
duced 2).  A  number  of  the  Queensland  acts  have  been  adopted  by  local 
ordinances.  Under  the  Papua  Act  (No.  9  of  1905)  it  is  provided  that  the  laws  in 
force  La  British  New  Guinea  at  the  commencement  of  the  Act,  with  certain  exceptions 
not  necessary  to  be  mentioned  here,  shall  continue  in  force  in  the  Territory  of 
Papua  until  amended  or  repealed.  Acts  of  the  Commonwealth  Parliament  are  not 
in  force  in  Papua  unless  expressed  to  extend  thereto. 


1)  Journal  of  the  Society  of  Comparative  Legislation,  N.  S.  No.  1,  p.  71.  —  2)  "Those 
portions  of  the  acts,  statutes,  and  laws  of  England  that  were  in  force  in  the  Colony  of 
Queensland  on  the  17  th  day  of  September,  1888,  and  that  can  be  put  in  force  and  become 
law  in  the  Possession,  by  being  adopted  by  an  ordinance  of  the  Possession,  are  to  the  extent 
that  they  were  on  such  date  in  force  in  the  said  Colony  hereby  adopted,  as  the  ordinances  and 
laws  of  British  New  Guinea,  so  far  as  the  same  shall  be  appUoable  to  the  circimistances  of  the 
Possession.  The  principles  and  rules  of  common  law  and  equity  that  for  the  time  being  shall 
be  in  force  and  prevail  in  England  shall,  so  far  as  the  same  shall  be  applicable  to  the  circum- 
stances of  the  Possession,  be  likewise  the  principles  and  rules  of  common  law  and  equity  that 
shall  for  the  time  being  be  in  force  and  prevail  in  British  New  Guinea."  —  The  Courts  and  Laws 
adopting  Ordinance  (amended)  of  1889  (No.  6  of  1889),  §§  3,  4. 
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II,  The  Dominion  of  New  Zealand. 

New  Zealand  was  discovered  and  partly  explored  by  Tasman  in  1642.  Captain 
Cook  landed  at  Poverty  Bay  in  1769  and  again  visited  the  islands  in  1773 
to  1774  and  in  1777.-  The  colonization  of  New  Zealand  began  in  1814  by  the 
establishment  of  a  mission  by  Samuel  Marsden.  Other  missions  were  established 
in  1822  and  1838.  In  1839  the  New  Zealand  Chartered  Company  received  a  con- 
cession from  the  British  Government  and  founded  Wellington.  In  1840  Auckland 
was  founded  by  Gtovernor  Hobson,  and  by  the  Treaty  of  Waitangi,  concluded  the 
same  year  (5th  February),  the  native  chiefs  recognized  the  sovereignty  of  the 
British  Crown.  New  Plymouth  and  Nelson  were  founded  in  1841,  Otago  in  1848, 
and  Canterbury  in  1850.  By  Letters  Patent  of  16th  November,  1841,  the  islands 
were  erected  into  a  colony  separate  from  New  South  Wales.  By  an  Act  of  the  Im- 
perial ParUament  (15  &  16  Vic.  c.  72)  passed  in  1852  responsible  government  was 
granted  to  the  Colony.  By  Proclamation  of  9  th  September,  1907,  the  title  of  "The 
Dominion  of  New  Zealand"  was  conferred  on  the  Colony. 

The  present  constitution  is  founded  on  the  Act  of  1852,  above  mentioned, 
as  amended  by  subsequent  colonial  legislation.  The  executive  power  is  vested 
in  the  Governor,  assisted  by  an  Executive  Council.  The  General  Assembly  con- 
sists of  a  -Legislative  Council  and  a  House  of  Representatives. 

By  Act  21  &  22  Vic.  No.  2  the  law  of  England  as  it  existed  on  14th  January, 
1840,  so  far  as  appUcable  to  the  circumstances  of  the  Colony,  was  declared  to  be 
in  force  in  New  Zealand. 

The  sources  of  law  in  New  Zealand  are  the  following: 

1.  Acts  of  the  Imperial  ParUament  expressly  or  impliedly  made  apphcable 
to  all  colonies  or  to  New  Zealand. 

2.  Statutory  orders  and  regulations  made  by  the  Crown  under  a  power  con- 
ferred by  an  Act  of  the  Imperial  Parliament. 

3.  Prerogative  orders,  charters,  and  letters  patent  issued  by  the  Crown. 

4.  Acts  of  the  ParUament  of  New  Zealand. 

5.  Orders,  rules,  and  regulations  made  under  power  conferred  by  an  Act  of 
the  ParUament  of  New  Zealand. 

6.  The  law  of  England,  both  statutory  and  common  law,  as  it  existed  on 
14th  January,  1840,  so  far  as  appUcable. 


Chronological  Tables  of  Legislation/) 


I.  Commonwealth  of  Australia. 

I.  Commonwealth, 

1901—1910. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

No.  14  of  1903 

1903 

Sea-carriage  of  goods 

No.  10  of  1905 

1905 

Secret  commissions 

No.  16  of  1905 

1905 

Commerce    (trade    descrip- 
tions) 

No.  9     of  1906 

1906 

Australian   industries    pre- 

Am. by  Nos.  5  of  1908,  27  of  1909 

servation 

and  29  of  1910. 

No.  5    of  1908 

1908 

Australian   industries    pre- 
servation 

No.  11  of  1909 

1909 

Marine  insurance 

No.  26  of  1909 

1909 

Australian   industries    pre- 
servation 

No.  27  of  1909 

1909 

Bills  of  exchange 

No.  29  of  1910 

1910 

Australian   industries    pre- 
servation 

1)  Only  the  statutes  dealing  immediately  with  substantive  commercial  law  are  enumerated. 
Abbreviations:    Am.  =  amended  or  affected;  cons.  =  consolidated;  rep.  =  repealed. 
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2.  States. 
a)  New  South  Wales.i) 

1824—1910. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

5  Geo.  IV.  No.  1 

1824 

Notes  and  bills 

Rep.  by  7  Geo.  IV.  No.  3. 

7  Geo.  IV.  No.  4 

1826 

Bills  of  exchange 

Rep.  by  51  Vic.  No.  2. 

11  Geo.  IV.  No.  7 

1830 

Insolvency 

Rep.  by  No.  28  of  1898. 

5  Wm.  IV.  No.  4 

1834 

Insolvency 

Rep.  by  No.  28  of  1898. 

5  Wm.  IV.  No.  10 

1834 

Usury 

Rep.  by  No.  43  of  1902. 

2  Vic.  No.  14 

1838 

Insolvency 

Rep.  by  5  Vic.  No.  17. 

3  Vic.  No.  21 

1839 

Companies 

Rep.  by  No.  40  of  1899. 

4  Vic.  No.  24 

1840 

Insolvency 

Rep.  by  5  Vic.  No.  17. 

5  Vic.  No.  17 

1841 

Insolvency 

Rep.  by  61  Vic.  No.  19. 

6  Vic.  No.  2 

1842 

Companies 

Rep.  by  No.  40  of  1899. 

7  Vic.  No.  19 

1843 

Insolvency 

Rep.  by  51  Vic.  No.  19,  and 
No.  25  of  1898. 

8  Vic.  No.  6 

1844 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

8  Vic.  No.  15 

1844 

Insolvency 

Rep.  by  51  Vic.  No.'  19. 

10  Vic.  No.  14 

1846 

Insolvency 

Rep.  by  51  Vic.  No.  19,  and 
No.  25  of  1898. 

11  Vic.  No.  19 

1847 

Companies 

Rep.  by  37  Vic.  No.  19. 

11  Vic.  No.  56 

1848 

Companies 

Rep.  by  No.  40  of  1899. 

17  Vic.  No.  9 

1853 

Partnership 

Rep.  by  37  Vic.  No.  19,  and  46 
Vic.  No.  17. 

17  Vic.  No.  32 

1853 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

19  Vic.  No.  33 

1855 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

20  Vic.  No.  7 

1857 

Drafts  on  bankers 

Rep.  by  51  Vic.  No.  2. 

20  Vic.  No.  13 

1857 

Bills  of  lading 

Rep.  by  No.  43  of  1902. 

20  Vic.  No.  24 

1857 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

20  Vic.  No.  30 

1857 

Bills  of  exchange 

Rep.  by  No.  42  of  1901. 

22  Vic.  No.  3 

1858 

Negotiable  instruments 

Rep.  by  No.  42  of  1901. 

24  Vic.  No.  20 

1861 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

25  Vic.  No.  8 

1861 

Insolvency 

Rep.  by  51  Vic.  No.  19. 

27  Vic.  No.  4 

1863 

Insolvency 

Rep.  by  No.  28  of  1898. 

30  Vic.  No.  13 

1866 

Factors 

Rep.  by  No.  28  of  1899. 

30  Vic.  No.  14 

1866 

Partnership 

Rep.  by  55  Vic.  No.  12. 

31  Vic.  No.  9 

1867 

Insolvency 

Rep.  by  61  Vic.  No.  19. 

36  Vic.  No.  16 

1873 

Insolvency 

Rep.  by  No.  28  of  1898. 

37  Vic.  No.  19 

1874 

Companies 

Rep.  by  No.  40  of  1899. 

38  Vic.  No.  1 

1874 

Bankruptcy 

Rep.  by  51  Vic.  No.  19,  and  No.  25 
of  1898. 

39  Vic.  No.  2 

1875 

Bank  holidays 

Rep.  by  No.  9  of  1898. 

44  Vic.  No.  23 

1881 

No-UabiUty  companies 

Rep.  by  60  Vic.  No.  16. 

48  Vic.  No.  14 

1884 

Extra-colonial  registers 

Rep.  by  No.  40  of  1899. 

51  Vic.  No.  2 

1887 

Bills  of  exchange 

Superseded  by  Commonwealth  Act. 

51  Vic.  No.  19 

1887 

Bankruptcy 

Rep.  by  No.  11  of  1898,  No.  26  of 
1898,  and  No.  35  of  1900. 

52  Vic.  No.  11 

1888 

Bankruptcy 

Rep.  by  No.  25  of  1898. 

52  Vic.  No.  14 

1888 

Companies 

Rep.  by  No.  11  ofjl898,  and  No.  40 

of  1899. 
Rep.  by  No.  40  of  1899. 

55  Vic.  No.  9 

1892 

Companies 

57  Vic.  No.  25 

1894 

Companies 

Rep.  by  No.  40  of  1899. 

60  Vic.  No.  15 

1896 

Companies 

Rep.  by  No.  40  of  1899. 

60  Vic.  No.  29 

1896 

Bankruptcy 

Rep.  by  No.  10  of  1898,  and  No.  25 
of  1898. 

1898,  No.  9 

1898 

Banks  (holidays) 

Am.  by  No.  30  of  1899,  No.  80 
of  1900,  and  No.  16  of  1906. 

1898,  No.  25 

1898 

Bankruptcy 

1899,  No.  30 

1899 

Banks  (holidays) 

1899,  No.  40 

1899 

Companies 

Am.  by  No.  47  of  1900,  No.  22 
of  1906,  and  No.  9  of  1907. 

1900,  No.  47 

1900 

Companies 

1)  Based  on  the  Historical  Table  prepared   by  H.  M.  Cockshott,    and  contained  in  the 
Statutes  of  New  South  Wales  (of  practical  utility). 
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No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

1900,  No.  80 
1902,  No.  43 
1902,  No.  100 
1906,  No.  15 

1906,  No.  22 

1907,  No.  9 

1900 
1902 
1902 
1906 
1906 
1907 

Banks'  haK  holiday 

Usury 

Registration  of  firms 

Bank  hoUdays 

Companies 

Companies 

Am.  by  No.  9  of  1907. 

b)  Victoria.1) 
1851—1911. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

17  Vio.  No.  5 

1853 

Partnership 

Rep.  by  No.  190. 

18  Vic.  No.  11 

1854 

Insolvency 

Rep.  by  No.  273. 

18  Vio.  No.  20 

1855 

Companies 

Rep.  by  No.  204. 

18  Vic.  No.  24 

1855 

Instruments 

Rep.  by  No.  5. 

19  Vic.  No.  2 

1856 

Instruments 

Rep.  by  No.  204. 

No.  5 

1857 

Bills  of  lading 

Rep.  by  No.  204. 

No.  173 

1863 

Insolvency 

Rep.  by  No.  273. 

No.  179 

1863 

Partnership 

Rep.  by  No.  1122. 

No.  182 

1863 

Mercantile  law 

Rep.  by  Nos.  204,  255,  and  274. 

No.  190 

1864 

Trading  companies 

Rep.  by  No.  1074. 

No.  204 

1864 

Instruments 

Rep.  by  Nos.  233,  283,  313,  458, 
557,  562,  772,  904,  and  1103. 

No.  379 

1870 

Insolvency 

Rep.  by  Nos.  411,  565,  710,  827, 
and  1102. 

No.  409 

1871 

Companies 

Rep.  by  Nos.  881,  and  1074. 

No.  411 

1871 

Insolvency 

Rep.  by  No.  1102. 

No.  458 

1873 

Instruments  and  bank  hoh- 
days 

Rep.  by  No.  1164. 

No.  522 

1876 

Bills  of  exchange 

Rep.  by  Nos.  562,  and  772. 

No.  561 

1876 

Stoppage  in  transitu 

Rep.  by  No.  1103. 

No.  562 

1876 

Crossed  cheques 

Rep.  by  No.  772. 

No.  605 

1878 

Instruments 

Rep.  by  No.  772. 

No.  722 

1881 

Companies 

Rep.  by  No.  1074. 

No.  772 

1883 

Bills  of  exchange 

R«p.  by  Nos.  1058,  and  1103. 

No.  804 

1884 

Companies 

Rep.  by  No.  1074. 

No.  851 

1885 

Companies  (wages) 

Rep.  by  No.  1074. 

No.  863 

1885 

Bills  of  lading 

Rep.  by  No.  1103. 

No.  972 

1888 

Instruments 

Rep.  by  No.  1103. 

No.  991 

1888 

Companies 

Rep.  by  No.  1074. 

No.  1002 

1888 

Banks  and  currency 

Rep.  by  No.  1164. 

No.  1074 

1890 

Companies 

Am.  by  Nos.  1269,  1291,  1442. 
1482,  1497,  1541,  1699,2039.  In 
part  rep.  by  No.  2293. 

No.  1102 

1890 

Insolvency 

Am.  by  Nos.  1513,  and  1644. 

No.  1103 

1890 

Instruments 

Am.  by  Nos.  1223, 1348, 1422, 1423. 
1785,  and  1925.  In  part  super- 
seded  by  Commonwealth   Act. 

No.  1122 

1890 

Partnership 

Rep.  by  Nos.  1222  and  2319. 

No.  1164 

1890 

Banks  and  currency 

Am.  by  No.  1534. 

No.  1220 

1891 

Companies   (Uquidation) 

Rep.  by  No.  1269. 

No.  1222 

1891 

Partnership 

No.  1269 

1892 

Companies 

Rep.  by  No.  2293. 

No.  1380 

1895 

Companies  (documents) 

Rep.  by  No.  2293. 

No.  1422 

1896 

Sale  of  goods 

No.  1423 

1896 

Instruments 

No.  1442 

1896 

Companies 

Rep.  by  No.  2293. 

No.  1482 

1896 

Companies 

Rep.  by  No.  2293. 

No.  1488 

1897 

Companies 

Rep.  by  No.  2293. 

No.  1502 

1897 

Companies 

Rep.  by  No.  2293. 

No.  1512 

1897 

Instruments 

No.  1513 

1897 

Insolvency 

Am.  by  No.  1544. 

1)  Based  on  the  Historical  Table  contained  in  Horwitz's  Statutes  of  Victoria. 
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AUSTRALIA. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

No.  1634 

1897 

Banks  and  cnrrenoy 

Am.  by  No.  2319. 

No.  1541 

1897 

Defunct  companies 

Rep.  by  No.  2293. 

No.  1544 

1898 

Insolvency 

No.  1645 

1899 

Companies    (rules    and 
orders) 

Rep.  by  No.  2293. 

No.  1785 

1902 

Instruments 

No.  1886 

1903 

Companies 

Rep.  by  No.  2293. 

No.  1925 

1904 

Instruments 

No.  1974 

1905 

Secret  commissions 

No.  2039 

1906 

Companies 

Rep.  by  No.  2293. 

No.  2073 

1906 

Companies  (auditors) 

Rep.  by  No.  2079. 

No.  2079 

1907 

Companies  (auditors) 

Rep.  by  No.  2293. 

No.  2156 

1908 

Companies  (names) 

No.  2203 

1909 

Companies  (names) 

Rep.  by  No.  2293. 

No.  2293 

1910 

Companies 

No.  2319 

1911 

Bank  holidays 

c)  Tasmania.1) 

1826—1910. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

11  Geo  IV.  No.  4 

1830 

Insolvent  debtors 

Exhausted. 

11  Geo.  IV.  No.  6 

1830 

Usury 

Exhausted. 

4  Wm.  IV.  No.  17 

1833 

Debtors'  relief 

Exhausted. 

5  Wm.  IV.  No.  12 

1834 

Debtors'  relief 

Exhausted. 

6  Vic.  No.  17 

1841 

Copartnership 

Am.  by  7  Vic.  No.  16,  29  Vio. 
No.  13,  and  44  Vic.  No.  1  Partly 
rep.  by  33  Vic.  No.  22. 

7  Vic.  No.  16 

1843 

Copartnership 

Rep.  by  33  Vic.  No.  22. 

20  Vic.  No.  17 

1856 

Drafts  on  bankers 

Rep.  by  38  Vic.  No.  9. 

20  Vic.  No.  25 

1856 

Bills  of  lading 

22  Vic.  No.  3 

1868 

Trade  and  commerce 

Am.  by  48  Vic.  No.  14,  and  55  Vio. 

No.  3. 
Rep.  by  33  Vio.  No.  22. 

23  Vic.  No.  12 

1859 

Companies 

23  Vic.  No.  25 

1859 

Insolvency 

Rep.  by  34  Vic.  No.  33. 

32  Vic.  No.  13 

1868 

Factors 

Rep.  by  55  Vic.  No.  4. 

33  Vic.  No.  22 

1869 

Companies 

Am.  by  47  Vic.  No.  8,  59  Vio. 
No.  19,  60  Vic.  No.  3. 

34  Vic.  No.  32 

1870 

Bankruptcy 

44  Vic.  No.  3 

1880 

Companies  (proxies) 

47  Vic.  No.  8 

1883 

Companies 

Rep.  by  59  Vio.  No.  19. 

48  Vic.  No.  9 

1884 

Bank  holidays 

Rep.  by  3  Edw.  VII.  No.  4. 

48  Vic.  No.  14 

1884 

Bills  of  exchange 

Superseded. 

65  Vic.  No.  3 

1891 

Partnership 

55  Vic.  No.  4 

1891 

Factors 

55  Vic.  No.  6 

1891 

Directors'  liabihty 

Rep.  by  59  Vic.  No.  19. 

55  Vic.  No.  8 

1891 

Companies 

Rep.  by  59  Vic.  No.  19. 

56  Vic.  No.  23 

1892 

Companies 

Rep.  by  59  Vic.  No.  19. 

57  Vic.  No.  19 

1893 

Companies 

Rep.  by  59  Vio.  No.  19. 

59  Vic.  No.  17 

1895 

Foreign  companies 

Am.  by  62  Vic.  No.  26,  1  Edw. 
VII.  No.  47,  2  Edw.  VII.  No. 
36,  5  Edw.  VII.  No.  35,  and 
7  Edw.  VII.  No.  25. 

59  Vic.  No.  19 

1895 

Companies 

60  Vic.  No.  3 

1896 

Companies 

Am.  by  6  Edw.  VII.  No.  25. 

60  Vic.  No.  14 

1896 

Sale  of  goods 

62  Vic.  No.  26 

1898 

Foreign  companies 

63  Vic.  No.  12 

1899 

Bankruptcy 

63  Vic.  No.  34 

1899 

Registration  of  firms 

1  Edw.  VII.  No.  47 

1901 

Foreign  companies 

Am.  by  2  Edw.  VII.  No.  35,  and 
7  Edw.  7,  No.  25. 

2  Edw.  Vn.  No.  35 

1902 

Foreign  companies 

1)  Based  on  the  Historical  Table  contained  in  Stops'  Tasmanian  Statutes. 
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No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

3  Edw.  VII.  No.  4 
5  Edw.  VII.  No.  7 

5  Edw.  VII.  No.  35 

6  Edw.  VII.  No.  21 
6  Edw.  VII.  No.  25 

6  Edw.  VII.  No.  29 

7  Edw.  YLI.  No.  25 

8  Edw.  VII.  No.  6 

9  Edw.  VII.  No.  31 
1  Geo.  V.  No.  35 

1903 
1905 
1905 
1906 
1906 
1906 
1907 
1908 
1909 
1910 

Bank  holidays 
Bills  of  exchange 
Foreign  companies 
Secret  commissions 
Companies 
Bills  of  exchange 
Foreign  companies 
Limited  partnership 
Bills  of  exchange 
Bank  holidays 

Am.  by  1  Geo.  V.  No.  35. 
Superseded  by  Commonwealth  Act. 

Exhausted. 

Superseded  by  Commonwealth  Act. 

d)  South  Australia.!) 

1836—1910. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

No.  1  of  1841 

1841 

Insolvency 

Rep.  by  No.  14  of  1857/58. 

No.  5  of  1844 

1844 

Insolvency 

Rep.  by  No.  14  of  1857/68. 

No.  1  of  1845 

1845 

Insolvency 

Rep.  by  No.  14  of  1857/58. 

No.  5  of  1847 

1847 

Companies 

Rep.  by  No.  13  of  1864. 

No.  5  of  1854 

1864 

Companies 

Rep.  by  No.  13  of  1864. 

No.  11  of  1855/56 

1855 

Insolvency 

Rep.  by  No.  386  of  1886. 

No.  25  of  1855/56 

1855 

Companies 

Rep.  by  No.  13  of  1864. 

No.  5  of  1856 

1856 

Companies 

Rep.  by  No.  13  of  1864. 

No.  14  of  1857/58 

1857 

Insolvency 

Rep.  by  No.  16  of  1860. 

No.  11  of  1858 

1858 

Insolvency 

Rep.  by  No.  16  of  1860. 

No.  21  of  1859 

1859 

Insolvency 

Rep.  by  No.  16  of  1860. 

No.  25  of  1859 

1859 

BiUs  of  lading 

No.  16  of  1860 

1860 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  3  of  1861 

1861 

Mercantile  law 

Am.  by  No.  100  of  1878. 

No.  13  of  1864 

1864 

Companies 

Rep.  by  No.  557  of  1892. 

No.  13  of  1867 

1867 

Insolvency 

Rep.  by  No.  386  of  1886. 

No.  3  of  1870/71 

1870 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  22  of  1870/71 

1870 

Companies 

Rep.  by  No.  657  of  1892. 

No.  19  of  1873 

1873 

Bank  holidays 

Am.    by    No.  251    of    1882,    and 
No.  571  of  1893. 

No.  44  of  1876 

1876 

Insolvency 

Rep.  by  No.  386  of  1886 

No.  54  of  1876 

1876 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  93  of  1878 

1878 

Companies 

Rep.  by  No.  567  of  1892. 

No.  100  of  1878 

1878 

Mercantile  law 

Rep.  by  No.  312  of  1884. 

No.  185  of  1880 

1880 

Insolvency 

Rep.  by  No.  232  of  1881. 

No.  232  of  1881 

1881 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  251  of  1882 

1882 

Bank  holidays 

Am.  by  No.  571  of  1893. 

No.  276  of  1882 

1882 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  289  of  1883/84 

1883 

Companies 

Rep.  by  No.  667  of  1892. 

No.  312  of  1884 

1884 

Bills  of  exchange 

Am.  by  No.  867  of  1904. 

No.  326  of  1884 

1884 

Insolvency 

Rep.  by  No.  385  of  1886. 

No.  375  of  1886 

1886 

Companies 

Rep.  by  No.  557  of  1892. 

No.  386  of  1886 

1886 

Insolvency 

Am.    by    No.  404    of    1887,    and 
No.  655  of  1896. 

No.  404  of  1887 

1887 

Insolvency 

Am.  by  No.  655  of  1896. 

No.  408  of  1887 

1887 

Companies 

Rep.  by  No.  557  of  1892. 

No.  557  of  1892 

1892 

Companies 

Am.    by    No.  576    of    1893,    and 
No.  914  of  1906. 

No.  571  of  1893 

1893 

Bank  hohdays 

Rep.  by  No.  1010  of  1910. 

No.  676  of  1893 

1893 

Companies 

Am.  by  No.  914  of  1906. 

No.  630  of  1895 

1895 

Sale  of  goods 

No.  655  of  1896 

1896 

Insolvency 

No.  723  of  1899 

1899 

Registration  of  firms 

No.  867  of  1904 

1904 

BiUs  of  exchange 

Superseded  by  Commonwealth  Act. 

No.  914  of  1906 

1906 

Companies 

No.  1006  of  1910 

1910 

Secret  commissions 

No.  1010  of  1910 

1910 

Bank  holidays 

1)  Based  on  Castle  and  Thomas'  Index. 
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e)  Queensland.!) 

1860—1910. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

25  Vic.  No.  4 

1861 

Cheques 

Rep.  by  29  Vic.  No.  14,  and  31 
Vic.  No.  39. 

27  Vic.  No.  4 

1863 

Companies 

Am.  by  36  Vic.  No.  22,  38  Vio. 
No.  6,  39  Vic.  No.  9,  40  Vio. 
No.  6,  50  Vic.  No.  19,  50  Vio. 
No.  29,  50  Vic.  No.  31,  60  Vio. 
No.  34,  53  Vic.  No.  18,  56  Vio. 
No.  24,  57  Vio.  No.  3,  60  Vio. 
No.  21. 

28  Vic.  No.  6 

1864 

Mercantile 

Rep.  by  31  Vic.  No.  39. 

28  Vic.  No.  25 

1864 

Insolvency 

Rep.  by  38  Vic.  No.  6. 

31  Vic.  No.  1 

1867 

Foreign  companies 

Rep.  by  50  Vic.  No.  31. 

31  Vic.  No.  15 

1868 

Bills  of  exchange 

Rep.  by  41  Vic.  No.  13,  and  48 
Vic.  No.  10. 

31  Vic.  No.  39 

1867 

Mercantile 

Am.  by  38  Vio.  No.  5,  56  Vio. 
No.  27,  56  Vic.  No.  8,  and  60 
Vio.  No.  10. 

34  Vic.  No.  12 

1870 

Mercantile 

38  Vic.  No.  5 

1874 

Insolvency 

Am.  by  40  Vio.  No.  12. 

40  Vic.  No.  12 

1876 

Insolvency 

41  Vic.  No.  13 

1877 

Bank  holidays 

Rep.  by  4  Edw.  VII.  No.  8. 

43  Vic.  No.  10 

1879 

Bills  of  exchange 

Rep.  by  48  Vic.  No.  10. 

48  Vic.  No.  10 

1884 

Bills  of  exchange 

Superseded  by  Commonwealth  Aot. 

50  Vic.  No.  31 

1886 

British  companies 

53  Vic.  No.  18 

1889 

Companies 

Am.   by  66  Vio.  No.  24,   57  Vio 
No.  3,  60  Vic.  No.  21. 

55  Vic.  No.  7 

1891 

Partnerships 

55  Vic.  No.  10 

1891 

Companies 

55  Vic.  No.  27 

1891 

Mercantile 

Rep. 

56  Vic.  No.  8 

1892 

Factors 

56  Vic.  No.  24 

1892 

Companies 

Am.  by  57  Vic.  No.  3,  and  60 
Vic.  No.  21. 

57  Vic.  No.  3 

1893 

Companies 

Am.  by  60  Vic.  No.  21. 

57  Vic.  No.  15 

1893 

Insolvency 

58  Vie.  No.  19 

1894 

Reconstructed  companies 

59  Vic.  No.  2 

1895 

Foreign  companies 

60  Vic.  No.  6 

1896 

Sale  of  goods 

60  Vic.  No.  10 

1896 

Mercantile 

60  Vic.  No.  21 

1896 

Companies 

4  Edw.  VII.  No.  8 

1904 

Bank  hohdays 

Am.  by  6  Edw.  VII.  No.  12. 

5  Edw.  VII.  No.  7 

1905 

Bills  of  exchange 

Superseded  by  Commonwealth  Act. 

6  Edw.  Vn.  No.  12. 

1906 

Bank  hohdays 

9  Edw.  VII.  No.  13 

1909 

Companies 

f)  Western  Australia.^) 

1831—1911. 


No.  of  Act. 


6  Wm.  IV.  No.  4 

8  Wm.  IV.  No.  1 
2  Vic.  No.  9 
4  Vic.  No.  5 

6  Vic.  No.  11 

7  Vic.  No.  6 
7  Vic.  No.  13 


Date. 


1836 

1837 
1839 
1840 
1842 
1843 
1844 


Subject. 


Adopting  2  &  3  Wm.  IV. 

c.  98 
Banking  companies 
Banking  companies 
Note  issues 
Insolvent  debtors 
Insolvent  debtors 
Adopting  6  &  7  Wm.  IV.  c. 

58  and  5  &  6  Vic.  c.  39 


How  affected  by  subsequent 
legislation. 


Am.  by  2  Vic.  No.  9. 
Rep.  by  4  Vic.  No.  5. 

Rep.  by  20  Vic.  No.  10. 
Rep.  by  20  Vic.  No.  10. 
Am.  by  42  Vic.  No.  3. 


1)  Based  on  the  Historical  Tables  contained  in  Pain  and  Wooleock's  Queensland  Statutes. 
2)  Based  on  James'  Historical  Tables. 
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No.  of  Act. 


How  affected  by  subsequent 
legislation. 


20  Vio.  No.  7 

20  Vic.  No.  10 

22  Vic.  No.  6 

27  Vio.  No.  20 

28  Vic.  No.  5 

30  Vio.  No.  1 

31  Vic.  No.  8 

34  Vic.  No.  20 

42  Vio.  No.  3 

43  Vio.  No.  8 
48  Vic.  No.  9 

48  Vio.  No.  10 
48  Vic.  No.  19 
61  Vic.  No.  12 
52  Vic.  No.  3 

55  Vic.  No.  32 

56  Vio.  No.  8 

59  Vio.  No.  23 

59  Vio.  No.  41 

60  Vic.  No.  2 

61  Vic.  No.  14 

61  Vic.  No.  35 

62  Vic.  No.  15 

62  Vic.  No.  28 

63  Vic.  No.  40 
63  Vic.  No.  54 

2  Edw.  Vri.  No.  19 

4  Edw.  VII.  No.  54 

5  Edw.  VII.  No.  13 

7  Edw.  VII.  No.  33 

8  Edw.  VII.  No.  30 

9  Edw.  VII.  No.  26 


1856  Adopting  18  &  19  Vio.  c.  1 1 1 

1856  Insolvency 

1858  Companies 

1863  Insolvency 

1864  Insolvency 

1866  Usury 

1867  Adopting  19  &  20  Vic.  c.  97 

1871  Bankruptcy 

1878  Factors 

1879  Bills  of  exchange 
1884  Bank  holidays 

1884  Bills  of  exchange 

1884  Companies 

1887  Companies  (fees) 

1888  Bank  holidays 

1892  Bankruptcy 

1893  Companies 

1895  Partnership 

1895  Sale  of  goods 

1896  Companies 

1897  Registration  of  firms 

1897  Companies 

1898  Bankruptcy 

1898  Companies 

1899  Bank  holidays 
1899  Companies 
1902  Companies 

1904  Bills  of  exchange 

1905  Secret  commissions 

1907  Marine  insurance 

1908  Limited  partnership 

1909  Sea  carriage  of  goods 


II.  Dominion  of  New  Zealand/) 

1841—1910. 


Rep.  by  34  Vio.  No.  20. 
Rep.  by  56  Vio.  No.  8. 
Rep.  by  34  Vic.  No.  20. 
Rep.  by  34  Vic.  No.  20. 

Am.  by  59  Vic.  No.  23,  and  59  Vic. 

No.  41. 
Rep.  by  55  Vic.  No.  32. 

Rep.  by  48  Vic.  No.  10. 

Am.  by  52  Vic.  No.  3,  and  63  Vio. 

No.  40. 
Superseded  by  Commonwealth  Act. 
Rep.  by  56  Vic.  No.  8. 
Inoperative 

Am.  by  62  Vic.  No.  16. 
Am.   by   60  Vic.    No.  2,    61  Vio. 
No.  36,  and  2  Edw.  VII.  No.  19. 


Am.  by  61  Vic.  No.  35. 

Am.  by  62  Vic.  No.  28,  and  63  Vic. 
No.  54. 

Am.  by  63  Vic.  No.  54. 


Superseded  by  Commonwealth  Act 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

13  of  1858 

1858 

Special  partnerships 

Rep. 

by  No.  12  of  1880. 

62  of  1858 

1858 

Bankers'  drafts 

Rep. 

by  No.  22  of  1880. 

8  of  1860 

1860 

Mercantile  law 

Rep. 

by  No.  12  of  1880. 

13  of  1860 

1860 

Joint  stock  companies 

Rep. 

by  No.  35  of  1882. 

3  of  1861 

1861 

Advances  to  agents 

Rep. 

by  No.  12  of  1880. 

2  of  1862 

1862 

Joint  stock  companies 

Rep. 

by  No.  35  of  1882. 

9  of  1865 

1865 

British  companies 

Rep. 

by  No.  35  of  1882. 

2  of  1866 

1866 

Partnerships 

Rep. 

by  No.  12  of  1880. 

49  of  1866 

1866 

Carriers 

Rep. 

by  No.  12  of  1880. 

18  of  1867 

1867 

Bankruptcy 

Rep. 

by  No.  79  of  1875. 

27  of  1868 

1868 

Companies 

Rep. 

by  No.  35  of  1882. 

47  of  1868 

1868 

Bankruptcy 

Rep. 

by  No.  79  of  1875. 

4  of  1869 

1869 

Marine  re-assurance 

Rep. 

by  No.  12  of  1880. 

35  of  1869 

1869 

Dehvery  of  goods,    freight 

liens 

Rep. 

by  No.  12  of  1880. 

38  of  1869 

1869 

Joint  stock  companies 

Rep. 

by  No.  35  of  1882. 

23  of  1870 

1870 

Bankruptcy 

Rep. 

by  No.  79  of  1875. 

26  of  1870 

1870 

Companies  (winding-up) 

Rep. 

by  No.  33  of  1872. 

38  of  1871 

1871 

Companies  (winding-up) 

Rep. 

by  No.  33  of  1872. 

34  of  1872 

1872 

Companies  (dissolution) 

Rep. 

by  No.  35  of  1882. 

1)  Based  on  the  list  contained  in  Cumin's  Index  to  the  Laws  of  New  Zealand  (16th  ed.). 
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NEW  ZEALAND. 


No.  of  Act. 

Date. 

Subject. 

How  affected  by  subsequent 
legislation. 

6  of  1873 

1873 

Bank  holidays 

Eep.  by  No.  22  of  1880. 

7  of  1873 

1873 

Joint-stock  companies 

Rep.  by  No.  35  of  1882. 

13  of  1874 

1874 

Bankruptcy 

Rep.  by  No.  79  of  1875. 

4  of  1878 

1878 

Mercantile  law 

Rep.  by  No.  12  of  1880. 

25  of  1878 

1878 

Bank  holidays 

Rep.  by  No.  22  of  1880. 

12  of  1880 

1880 

Mercantile  law 

Rep.  and  cons.  1908. 

22  of  1880 

1880 

Banks   and   bankers   (holi- 
days) 

Rep.  and  cons.  1908. 

30  of  1880 

1880 

Joint-stock  companies 

Rep.  by  No.  35  of  1882. 

35  of  1882 

1882 

Companies 

Rep.  by  No.  63  of  1903. 

68  of  1882 

1882 

Banks  and  bankers 

Rep.  and  cons.  1908. 

8  of  1883 

1883 

Bills  of  exchange 

Rep.  and  cons.  1908. 

10  of  1883 

1883 

Bankruptcy 

Rep.  by  No.  24  of  1892. 

17  of  1883 

1883 

Companies 

Rep.  by  No.  53  of  1903. 

27  of  1884 

1884 

Foreign  companies 

Rep.  by  No.  53  of  1903. 

28  of  1884 

1884 

Bills  of  exchange 

Rep.  and  cons.  1908. 

29  of  1884 

1884 

Bankruptcy 

Rep.  by  No.  24  of  1892. 

4  of  1885 

1885 

Mercantile  law 

Rep.  by  No.  6  of  1891. 

22  of  1885 

1885 

Bankruptcy 

Rep.  by  No.  24  of  1892. 

29  of  1886 

1886 

Companies 

Rep.  by  No.  53  of  1903. 

5  of  1887 

1887 

Banks  and  bankers 

Rep.  and  cons.  1908. 

11  of  1889 

1889 

Mercantile  law 

Rep.  and  cons.  1908. 

11  of  1890 

1890 

Mercantile  agents 

Rep.  and  cons.  1908. 

14  of  1890 

1890 

Companies 

Rep.  by  No.  53  of  1903. 

4  of  1891 

1891 

Companies 

Rep.  by  No.  53  of  1903. 

6  of  1891 

1891 

Partnership 

Rep.  and  cons.  1908. 

24  of  1892 

1892 

Bankruptcy 

Rep.  and  cons.  1908. 

4  of  1893 

1893 

Companies 

Rep.  by  No.  53  of  1903. 

15  of  1893 

1893 

Banks  and  bankers 

Rep.  and  cons.  1908. 

53  of  1893 

1893 

Companies 

Rep.  by  No.  53  of  1903. 

15  of  1894 

1894 

Companies 

Rep.  by  No.  53  of  1903. 

64  of  1894 

1894 

Banking 

Rep.  and  cons.  1908. 

23  of  1895 

1895 

Sale  of  goods 

Rep.  and  cons.  1908. 

40  of  1900 

1900 

Companies 

Rep.  by  No.  53  of  1903. 

58  of  1901 

1901 

Companies 

Rep.  by  No.  53  of  1903,  and  No.  39 
of  1904. 

38  of  1902 

1902 

Bank  hoUdays 

Rep.  and  cons.  1908. 

51  of  1902 

1902 

Companies 

Rep.  by  No.  53  of  1903,  and  No.  39 
of  1904. 

53  of  1903 

1903 

Companies 

Rep.  aiid  cons.  1908. 

39  of  1904 

1904 

Companies 

Rep.  and  cons.  1908. 

40  of  1905 

1905 

Bills  of  exchange 

Rep.  and  cons.  1908. 

24  of  1907 

1907 

Marine  insurance 

Rep.  and  cons.  1908. 

11  of  1908 

1908 

Banking  (holidays) 

Am.  by  No.  71  of  1910. 

12  of  1908 

1908 

Bankruptcy 

15  of  1908 

1908 

Bills  of  exchange 

26  of  1908 

1908 

Companies 

112  of  1908 

1908 

Marine  insurance 

117  of  1908 

1908 

Mercantile  law 

139  of  1908 

1908 

Partnerships 

168  of  1908 

1908 

Sale  of  goods 

178  of  1908 

1908 

Shipping  and  seamen 

Am.  by  No.  36  of  1909. 

36  of  1909 

1909 

Shipping  and  seamen 

26  of  1910 

1910 

Companies 

32  of  1910 

1910 

Commercial  trusts 

40  of  1910 

1910 

Secret  commissions 

71  of  1910 

1910 

Public  holidays 
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Bibliography. 

A.    Collections    of    statutes. 

I.  Commonwealth  of  Australia.^) 

1.  Commonwealth. 

Public  general  statutes  of  the  Commonwealth  of  Australia.  1901—1902.  (James  C.  Ander- 
son, compiler.)    Melbourne.    1903. 

Statutes  of  the  Commonwealth  of  Austraha  of  practical  utihty.  (H.  M.  Cockshott,  S.  Ernest 
Lamb,  etc.,  compilers.)    1901—.    Sydney.    1902 — . 

Acts  of  the  Parliament  of  the  Commonwealth  of  Australia.    Annual. 

Commonwealth  Statutory  Eules.  1901—.  (H.  G.  Joseph  and  A.  H.  Hayball,  compUers.) 
Melbourne.    1906—.  j       .  i-         / 

2.  States. 

a)  New  South  Wales. 

Donnelly,  B. :  Digest  of  the  Acts  of  Council  made  and  passed  in  the  Colony  of  New  South 
Wales,  with  notes.    Sydney.    1841. 

Callahan,  T.:  Acts  and  ordinances  of  the  Governor  and  Council  and  Acts  of  Parliament 
enacted  for  or  applied  to  the  Colony.    Sydney.    1844—1845. 

Cary,  H.:  Collection  of  statutes  affecting  New  South  Wales.    Sydney.    1861. 

Oliver,  A.:  Collection  of  statutes  of  practical  utility,  Colonial  and  Imperial,  in  force. 
1824—1879.    Sydney.    1879. 

Cockshott,  H.  M.  and  Lamb,  S.  E.:  Statutes  of  New  South  Wales  of  practical  utiUtv. 
Sydney.    1898—1910. 

Session  laws.    Annual. 

Curlewls,  H.  R.:  Comparative  tables  showing  the  English  laws  and  statutes  in  force  in 
New  South  Wales,  and  the  English  statutes  corresponding  to  New  South  Wales  enactments. 
Sydney.    1904. 

b)   Victoria. 

Adamson,  T. :  Acts  and  Ordinances  in  force  in  Victoria.    Melbourne.    1855 — 1856. 

Victorian  statutes.    Melbourne.    1875 — 1877. 

Victorian  statutes.    Melbourne.    1890. 

Session  laws.    Annual. 

Horwitz,  L.:   Victorian  statutes;  the  pubhc  Acts  of  Victoria.    Melbourne.    1898 — 1899. 

Victorian  statutes  of  practical  utility.    1902 — .     Melbourne.    — . 

Webb,  J.  P. :  Compendium  of  Imperial  law  and  statutes  in  force  in  the  Colony  of  Victoria. 
(2d.  ed.)    Melbourne.    1892. 

c)  Tasmania. 

Arthur,  G. :  Proclamations,  government  orders,  and  notices.  1824 — 1828.  Hobart  Town.  1829. 

Laws  and  Ordinances  of  Governor  and  Council  of  Van  Diemen's  Land.  1826 — 1830. 
London.    1831. 

Acts  of  Governor  and  Council  of  Van  Diemen's  Land.   1826 — 1856.  Tasmania.   1873 — 1875. 

Acts  of  ParUament.    1857-1875.    Tasmania.    1873—1875. 

Stops,  E.:  Tasmanian  statutes.    1826—1901.    Hobart.    1902—1904. 

Session  laws.    Annual. 

Raid,  J.  K.:  Index  to  the  statutes  in  force  June  1,  1907.    Hobart.    1907. 

d)  South  Australia.'^) 

Beresford,  G.  W.  D. :  Acts  and  ordinances  of  the  Province  from  7th  WiUiam  IV.  to  the 
close  of  the  third  session  of  the  seventh  ParUament.    Adelaide.    1876. 

Beresford,  G.  W.  D. :  Alphabetical  index  to  pubhc  acts  in  force  or  partly  in  force.  Chrono- 
logical list  of  acts  and  ordinances.  1836 — 1878.  Acts  and  ordinances  of  the  Province  from 
7ih  WiUiam  IV.  to  the  close  of  the  session  of  ParUament.    1878.    Adelaide.    1879. 

Session  laws.    Annual. 

Castle,  G.  H.  and  Thomas,  A.  C. :  Index  to  pubUc  acts  and  ordinances.    Adelaide.    1894. 

e)  Queensland. 
Prlng,  R.:  Statutes  in  force  in  the  Colony.    Brisbane.    1862—1863. 
Pring,  R.:  Statutes  27  &  28  Victoria.    Brisbane.    1864. 


1)  The  Acts  of  the  old  Federal  Council  of  Australasia  (enacted  by  virtue  of  48  &  49  Vic. 
c.  60),  except  1888,  may  be  found  appended  to  the  Queensland  Sessional  Laws  of  1886,  1889,  1890, 
1893,  and  1897.  The  Act  of  1888  is  appended  to  Pain  &  Woolcock's  Queensland  Statutes,  Vol.  2. 
—  2)  Unofficial  collections  of  the  statutes  in  force  have  been  made  by  the  Government 
Printer  from  time  to  time.     There  has  been  no  official  revision  or  consolidation. 
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Queensland  statutes.    Brisbane.    1874. 

Cooper,  F.  A.:  Statutes  in  force.    Brisbane.    1881. 

Pain,  A.   and  Woolcoek,  J.  L.:  Queensland  statutes.    Brisbane.    1889. 

Session  laws.    Annual. 

/)  Western  Australia. 

Ordinances  of  Western  Australia.    1832—1862.     1862. 

Acts  and  ordinances.    1832 — 1872. 

Statutes  of  Western  Australia.    Melbourne.    1883. 

Western  Australia  statutes.    1832—1895.    London.    1896. 

Session  laws.    Annual. 

James,  J.  C.  H..  Statutes  of  the  Realm  adopted  by  ordinances  and  acts  of  Council. 
London.     1896. 

James,  J.  C.  H. ;  Historical  table  of  statutes  and  alphabetical  index  of  their  contents. 
London.    1896. 

3.  Territory  of  Papua. 

Laws  and  ordinances  of  British  New  Guinea.    Brisbane.    1898. 
Official  Gazette.    Current. 

II.  Dominion  of  New  Zealand.^) 

Ordinances  of  New  Zealand  passed  in  the  first  ten  sessions  of  the  General  Legislative  Coun- 
cil.   1841—1849.    Wellington.    1850. 

Ordinances  of  Legislative  Council  of  New  Zealand  and  of  Legislative  Council  of  Province 
of  New  Munster.    1841—1853.    WeUington.    1871. 

Wilson,  W.  M.:  Practical  statutes.    Auckland.    1867. 

Barton,  G.  B.:  Practical  statutes.    Dunedin.    1876—1877. 

Badger,  W.:  Statutes  of  New  Zealand.    1842—1893.    Christchurch.    1892—1893. 

Selection  of  acts  of  Imperial  Parliament  apparently  in  force  in  New  Zealand.  Wellington.  1881. 

Session  laws.    Annual. 

Curnin,  J.:  Index  to  the  laws  of  New  Zealand.    (15th  ed.)    WeUington.    1907. 


B.    Reports    and    digests.^) 

I.  Commonwealth  of  Australia. 

1.  Commonwealth. 

A.  Reports. 


Name. 

No.  of 
vol- 
umes. 

Period. 

Method  of  citation. 

♦Commonwealth  Law  Reports 
Hunter's  Cases  upon  Torrens  Land  Act 
*  Commonwealth  Conciliation  and  Arbitration 
Reports 

10 
1 

2 

1903—1910 
Up  to  1894 

1905—1908 

C.  L.  R. 

Hunter. 

C.  A.  R. 

B.  Digests. 
Australasian  Annual  digest,  1897 — 1910. 
Commonwealth  Law  Reports  Digest,  1903 — 1909. 
Plrani,  S.  G. :  Index  of  Cases  judicially  noticed  in  the  High  Court  of  Austraha,  1901 — 1910. 

2.  States. 

a)  New  South  Wales. 
A.  Reports. 


Name. 

No.  ol 
vol- 
umes. 

Period. 

Method  of  citation. 

Reserved  and  Equity  Judgments 
Legge's  Reports 
Supreme  Court  Reports 
Knox's  Reports 

1 

2 

14 

1 

1845 
1825—1862 
1862—1876 

1877 

Res.  Judg.  (N.  S.  W.) 

Legge. 

S.  C.  R.  (N.  S.  W.) 

Knox. 

1)  The  statutes  were  consoUdated  in  1908  and  the  revised  ac'us  are  published  as  an 
appendix  to  the  session  acts  of  1908.  —  2)  gee  also  the  periodicals  given  below  sub  C.  For 
reports  of  cases  appealed  to  the  Privy  Council  see  volumes  of  Privy  Council  reports.  Only 
the  latest  digests  are  given.     An  asterisk  denotes  that  the  series  is  a  current  one. 
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No.  of 

Name. 

vol- 
umes. 

Period. 

Method  of  citation. 

Supreme  Court  Reports,  New  Series 

2 

1878—1879 

S.  C.  R.  (N.  S.  W.)  (N.  S.) 

Tarleton's  Term  Reports 

1 

1881—1883 

Tarleton. 

N.  S.  W.  Law  Reports 

21 

1880—1900 

L.  R.  (N.  S.  W.) 

*State  Reports 

10 

1901—1910 

S.  R.  (N.  S.  W.) 

N.  S.  W.  Bankruptcy  Cases 

9 

1890—1899 

B.  C.  (N.  S.  W.) 

*N.  S.  W.  Weekly  Notes 

27 

1885—1910 

W.  N.  (N.  S.  W.) 

Crown  Land  Cases 

1 

1847—1879 

C.  L.  Cas. 

*Land  Appeal  Court  Cases 

20 

1890—1910 

Land  App.  (N.  S.  W.) 

♦Industrial  Arbitration  Reports 

9 

1902—1910 

Ind.  Arb.  (N.  S.  W.) 

B.  Digests,  etc. 
Cockshott,  H.  M.:  Consolidated  digest.    1825—1904. 
Leibius,  G.  H.  and  Garran,  R.  R. :  Index  of  oases  judicially  noticed  in  the  courts  of  New 


South  Wales.    1825—1895. 


6)   Victoria. 
A.  Reports. 


No.  of 

Name. 

vol- 
umes. 

Period. 

Method  of 

citation. 

WiUiams'   Practice   Cases    in    the    Supreme 

Court  for  the  District  of  Port  Philhp 

1 

1846 

WiUiams  Pr. 

Cas. 

A'Beckett's  Reserved  Judgments 

6 

1846—1851 

a'Beckett. 

Victorian  State  Trials 

1 

1855 

V.  St.  Tr. 

Victoria  Law  Times 

2 

1856—1857 

V.  L.  T. 

Wyatt  and  Webb  Reports 

2 

1861—1863 

W.  &  W. 

Wyatt,  Webb  and  a'Beckett 

6 

1863—1869 

W.  W.  &  a'B 

Victorian  Reports 

3 

1870—1872 

V.  R. 

AustraUan  Jurist 

5 

1870—1874 

A.  J.  R. 

*Victorian  Law  Reports 

35 

1875—1910 

V.  L.  R. 

♦Australian  Law  Times 

32 

1879—1910 

A.  L.  T. 

♦Argus  Law  Reports 

16 

1895—1910 

A.  L.  R. 

B.  Digests,  etc. 

Kerferd,  G.  B.  and  Box,  J.  B.;  Digest.    1846—1871.    Melbourne.    1871. 

Davis,  P.  S.:  Cases  in  Australian  Jurist.    1869—1873.    1873. 

Waterhouse,  G.  W.  and  Edmondson,  F.  W.:   Digest.    1861—1885.    Melbourne.    1886. 

Eagleson,  J.  G.  and  Wasley,  J.  S.:  Digest.    1885—1890.    Melbourne.    1893. 

Eagleson,  J.  G.,  Robinson,  L.  F.  S.  and  Sanderson,  W.  A.:  Digest.  1890—1895.  Mel- 
bourne.   1897. 

Eagleson,  J.  G.,  Robinson,  L.  F.  S.  and  Brennan,  M.  A.:  Digest.  1895—1901.  Mel- 
bourne.   1902. 

Robinson,  L.  F.  S.  etc.:  Digest.    1901—1905.    Melbourne.    1907. 

Pirani,  S.  G. :  Index  of  oases  judicially  noticed  in  Victoria.  1846 — 1904.  (With  supple- 
ment.   1905—1910.)    Melbourne.    1905—1911. 


c)  Tasmania. 
A.  Reports. 


Name. 

No.  of 
vol- 
umes. 

Period. 

Method  of  citation. 

Nicholls  and  Stops'  Reports 
♦Tasmanian  Law  Rei^orts 

2 
7 

1897—1904 
1905—1911 

N.  &  S. 
Tas.  L.  R. 

B.  Digests. 
Hore,  L.  F.  S.:  Digest  of  cases  decided  in  Tasmania.    1856—1896.    Hobart.    18971). 


1)  Digests  cases  reported  in  the  newspapers  during  this  period. 
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d)  South  Australia. 
A.  Reports. 

Name. 

No.  of 
vol- 
umes. 

Period. 

Method  of  citation. 

Pelham's  Reports 
S.  A.  Law  Reports 

♦Law  Reports 

1 
25 

7 

1865—1866 
1868—1895 
1899—1900 
1904—1910 

Pelham. 
S.  A.  L.  R. 

L.  R.  (S.  A.) 

B.  Digests. 
Lovekln,  A.:  Digest  of  cases.    1847—1884.    Adelaide.    18841). 

e)  Queensland. 
A.  Reports. 


Name. 

No.  of 
vol- 
umes. 

Period. 

Method  of  citation. 

Supreme  Court  Reports 
Queensland  Law  Reports  (Beor) 
Queensland  Law  Joiunal 

*State  Reports 

♦Crown  Land  Law  Reports 

♦Queensland  Weekly  Notes 

5 
1 
11 
9 
4 
2 

9 

1860—1881 
1876—1878 
1880—1901 
1902—1910 
1860—1910 
1906—1907 
1902—1910 

S.  C.  R.  (Q.) 
Beor. 
Q.  L.  J. 
S.  R.  (Q.) 
C.  L.  L. 

W.  N.  (Q.) 

B.  Digests. 

Scott,  G.  etc..  Queensland  digest.    1881—1896.    Brisbane.    18972). 

Scott,  G.  etc.;  Second  Queensland  digest.    1860—1881,  1896—1906.    Brisbane.    1907. 

/)  Western  Australia. 
Reports. 


Name. 

No.  of 
vol- 
umes. 

Period. 

Method  of  citation. 

♦W.  A.  Law  Reports 

♦Conciliation  and  Arbitration  Reports 

12 
9 

1898—1910 
1901—1910 

W.  A.  L.  R. 
C.  &  A.  R. 

II.  Dominion  of  New  Zealand. 
A.  Reports. 


Name. 


No.  of 
vol- 
umes. 


Period. 


Method  of  citation. 


Macassey's  Repoi'ts 

Fenton's  Important  Judgments 

Court  of  Appeals  Reports 

New  Zealand  Jurist  Reports 

New  Zealand  Jurist  Reports  New  Series 

ORivier,  BeU,  and  Fitzgerald's  Reports 

Colonial  Law  Journal 
♦New  Zealand  Law  Reports 
♦New  Zealand  Gazette  Law  Reports 
♦Decisions  under  Workmen's  Compensation 

Acts 
♦Industrial  Arbitration  Reports 
♦District  and  Magistrates'  Courts  Reports 


1 
1 

8 
2 
4 
1 
1 
29 
12 
7 
9 
4 


1861- 
1866- 
1867- 
1873- 
1876- 
1878- 
1874- 
1883- 
1898- 
1901- 
1901- 
1894- 
1900- 


-1872 
-1879 
-1877 
-1875 
-1879 
-1880 
-1875 
-1910 
-1910 
-1908 
-1910 
-1906 
-1910 


Mac. 

Fenton. 

C.  A. 

N.  Z.  Jur. 

N.  Z.  Jur.  (N.  S. 

0.  B.  &  F. 

C.  L.  J. 

L.  R.  (N.  Z.) 
Gaz.  L.  R. 

W.  C.  A. 

1.  A.  R. 

D.  C.  R. 


1)  Digests  cases  reported  in  the  newspapers  during  this  period,  as  well  as  the  cases  contained 
in  the  official  reports.  —  ^)  Also  digests  cases  reported  in  the  newspapers. 
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B.  Digests. 
Levi,  P.:  Consolidated  digest  (and  supplement).  1861 — 1908.    Christohuroh,  n.  d. 
Australasian  general  digest.    1897 — 1909.    (Annual.) 

C.  Periodicals. 

Commonwealth  Law  Review.    Vols.  1 — 5.    Sydney.    1903 — 1909. 

Legal  Digest  and  Journal.    Vol.  1.    Sydney.    1899. 

Magistrate.    Vols.  1—.    Sydney.    1906—.    (Current.) 

New  South  Wales  Law  Chronicle.    Vols.   1—7.    Sydney.    1892—1899. 

New  South  Wales  Weeldy  Notes.    Vols.  1—.    Sydney.    1885—.    (Current.) 

Queensland  Weekly  Notes.    Vols.  1 — .    Brisbane.    1902 — .    (Current.) 

Summons.    Vols.  1—12.    Melbourne.    1891—1903. 

Queensland  Justice  of  the  Peace.    Vol.  1.    Brisbane.    1907.    (Current). 

D.  Works  on  commercial  law. 

1.  Handbooks. 

Jacobs,  P.   A.   and  Holman,   W.   A.:   AustraKan  mercantile  law.    Melbourne.     1908. 
Russell,  T.  G. :  Commercial  law  as  apphcable  to  New  Zealand.    Christchurch.    1908. 

2.  Companies. 

Rolin,  J.  and  Rich,  G.  E.:  Companies  Acts  of  1874  and  1888.    (N.  S.  W.)   Sydney.    1890. 

De  Lissa,  Alfred:  Companies,  work  and  mining  law  in  New  South  Wales  and  Victoria. 
London.    1894. 

Osborn,  G.  H.  R. :  Victorian  company  legislation.    Melbourne.    1905. 

Solomon,  J.  M. :  Index  to  the  Companies  Act,  1892,  and  the  Companies  Act  Amendment 
Act,  1893.    (S.  A.)    Adelaide.    1896. 

Harding,  G.  R. :  Acts  and  orders  relating  to  joint  stock  companies.  (Q.)  Brisbane. 
1887—1895. 

Morlson,  C.  B. :  Law  of  Hmited  liability  companies  in  New  Zealand.    New   Zealand.    1904 

3.  Negotiable  instruments. 
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Riitbning,  H.  L.  E.:  Bills  of  Exchange  Act  of  1884,  with  explanatory  notes.  (Q.)  Bris- 
bane.   1884. 

4.  Banking. 
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Priestley,  Herbert:  Bankrupts'  accounts.  New  South  Wales.    (2d  ed.)    Sydney.    1894. 

Salnsbury,  P.  H.:  Law  and  practice  in  bankruptcy  in  New  South  Wales.  (2d  ed.)  Sydney. 
1899. 

Wise,  B.  R.  and  Davies,  H.:  Bankruptcy  Act,  1887,  rules  and  forms.  (N.  S.  W.) 
Sydney.    1888. 

DuMy,  F.  G.  and  MacHugh,  A. :  Insolvency  Act,  1890,  with  notes.   (V.)   Melbourne.    1893. 

Finnamore,  John:  A  handy  book  of  insolvency  law.    (V.)   Melbourne.    1871. 

Lewis,  W.  H.:  Insolvency  law  of  Victoria.    Melbourne.    1899. 

Phillips,  P.  D. :  A  treatise  on  the  insolvency  law  in  force  in  the  Colony  of  Victoria.  Mel- 
bourne.   1899. 

Harry,  Thomas  and  Lovekin,  Arthur:  A  handy  guide  and  index  to  the  Insolvent  Acta 
of  South  Austraha.    Adelaide.    1885. 

Harding,  G.  R.  and  Maepherson,  P.:  Acts  and  rules  relating  to  insolvency.  (Q.)  Bris- 
bane.   1887. 
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Organization  of  the  Judiciary.    Jurisdiction.    Procedure. 


I.  The  Commonwealth  of  Australia. 

The  judicial  system  of  the  Commonwealth  comprises  two  sets  of  courts.  At 
present  the  Commonwealth  judiciary  consists  of  the  High  Court,  which  is  both 
a  court  of  federal  jurisdiction  and  a  general  court  of  appeals  from  the  tribunals 
of  the  States.  The  several  States  retain  control  of  their  own  courts  substantially 
as  they  existed  prior  to  federation. 

I.  Commonwealth. 

The  Constitution  Act  provides  that  "the  judicial  power  of  the  Commonwealth 
shall  be  vested  in  a  Federal  Supreme  Court  to  be  called  the  High  Court  of  Australia, 
and  in  such  other  Federal  Courts  as  the  ParUament  creates  and  in  such  other  courts 
as  it  invests  with  federal  jurisdiction.  The  High  Court  shall  consist  of  a  Chief  Justice 
and  so  many  other  Justices,  not  less  than  two,  as  the  ParUament  prescribes" i). 
The  number  of  justices  was  originally  fixed  at  the  minimum  prescribed  by  the 
Constitution 2),  but  has  now  been  increased  to  four^). 

The  High  Court  has  both  original  and  appellate  jurisdiction.  The  Constitution*) 
confers  original  jurisdiction  "in  all  matters:  a)  Arising  under  any  treaty;  b)  Affect- 
ing consuls  or  other  representatives  of  other  countries;  c)  In  which  the  Common- 
wealth, or  a  person  suing  or  being  sued  on  behalf  of  the  Commonwealth  is  a  party; 
d)  Between  States,  or  between  residents  of  different  States,  or  between  a  State 
and  a  resident  of  another  State;  e)  In  which  a  writ  of  mandamus  or  prohibition 
or  an  injunction  is  sought  against  an  officer  of  the  Commonwealth".  In  these 
cases  the  jurisdiction  is  exclusive^).  "The  Parliament  may  make  laws  conferring 
original  jurisdiction  on  the  High  Court  in  any  matter:  a)  Arising  under  this  Con- 
stitution, or  involving  its  interpretation;  b)  Arising  under  any  laws  made  by  the 
Parliament;  c)  Of  admiralty  and  maritime  jurisdiction;  d)  Relating  to  the  same 
subject-matter  claimed  under  the  laws  of  different  States"^).  With  respect  to 
any  of  the  matters  in  respect  of  which  original  jurisdiction  is  conferred  on  the  High 
Court  by  the  Constitution  or  may  be  conferred  by  Parliament,  the  Parliament 
"may  make  laws:  a)  Defining  the  jurisdiction  of  any  Federal  Court  other  than 
the  High  Court;  b)  Defining  the  extent  to  which  the  jurisdiction  of  any  Federal 
Court  shaU  be  exclusive  of  that  which  belongs  to,  or  is  invested  in  the  courts  of 
the  States;  c)  Investing  any  court  of  a  State  with  federal  jurisdiction" 7).  The 
ParUament  may  also  "make  laws  conferring  rights  to  proceed  against  the  Com- 
monwealth or  a  State  in  respect  of  matters  within  the  limits  of  the  judicial 
power"  8). 

In  the  exercise  of  its  powers  the  Parliament  has  conferred  on  the  High  Court 
original  jurisdiction  in  all  matters  arising  under  the  Constitution  or  involving 
its  interpretation^) ;  original  jurisdiction  to  determine  controversies  arising  under 
them  is  conferred  by  certain  acts  of  the  ParUament,  such  as  the  Customs  Act,  1901 1°), 
Excise  Act,  1901 "),  Post  and  Telegraph  Act,  190112),  Patents  Act,  190313),  Trade 
Marks  Act,  19051*),  Australian  Industries  Preservation  Act,  19061^),  and  others. 


1)  Commonwealth  Constitution,  §71.  —  2)  Judiciary  Act,  1903,  (No.  6  of  1903)  §4.  — 
»)  Judiciary  Act,  1906,  (No.  5  o£  1906)  §  2.  —  *)  Commonwealth  Constitution,  §  75.  — 
*)  The  jurisdiction  of  the  High  Court  shall  be  exclusive  of  the  jurisdiction  of  the  several 
Courts  of  the  States  in  the  following  matters:  a)  Matters  arising  directly  under  any  treaty; 
b)  Suits  between  States,  or  between  persons  suing  or  being  sued  on  behalf  of  different  States, 
or  between  a  State  and  a  person  suing  or  being  sued  on  behalf  of  another  State;  c)  Suits  by  the 
Commonwealth,  or  any  person  suing  on  behalf  of  the  Commonwealth,  against  a,  State  or  any 
person  being  sued  on  behalf  of  a  State;  d)  Suits  by  a  State  or  any  person  suing  on  behalf 
of  a  State,  against  the  Commonwealth  or  any  person  being  sued  on  behalf  of  the  Commonwealth ; 
e)  Matters  in  which  a  writ  of  mandamus  or  prohibition  is  sought  against  an  officer  of  the  Com- 
monwealth or  a  federal  Court.  —  Judiciary  Act,  1903,  (No.  6  of  1903),  §  38.  —  ')  Common- 
wealth Constitution,  §  76.  —  ')  Ibid.  §  77.  —  s)  ibid.  §  78.  —  s)  In  addition  to  the  matters 
in  which  original  jurisdiction  is  conferred  on  the  High  Court  by  the  Constitution,  the  High  Court 
shall  have  original  jurisdiction  in  all  matters  arising  under  the  Constitution  or  involving  its 
interpretation.  —  Judiciary  Act,  1903  (No.  6  of  1903),  §  30.  —  i")  No.  6  of  1901.  —  ")  No.  9 
of  1901.  —  12)  No.  12  of  1901.  —  13)  No.  21  of  1903.  —  i*)  No.  20  of  1905.  —  W)  No.  9 
of  1906.    See  §§  10,  11,   13,  21,  22,  26  given  infra. 
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In  the  exercise  of  its  original  jurisdiction  the  High  Court  is  empowered  to 
render  judgment,  to  enforce  the  same  by  execution i),  and  to  grant  complete  relief  2). 
It  is  also  empowered  to  issue  the  necessary  writs*). 

The  several  courts  of  the  States  are  invested  with  federal  jurisdiction,  within 
the  limits  of  their  several  jurisdictions,  in  all  matters  in  which  the  High  Court 
has  original  jurisdiction  or  in  which  original  jurisdiction  can  be  conferred  upon  it, 
except  in  the  classes  of  cases  enumerated  in  §  38  of  the  Judiciary  Act,  1903*) 
and  subject  to  the  conditions  set  forth  in  the  note^). 

Upon  the  subject  of  the  appellate  jurisdiction  of  the  High  Court  the  Consti- 
tution^) provides  that  "the  High  Court  shall  have  jurisdiction,  with  such  exceptions 
and  subject  to  such  regulations  as  the  Parliament  prescribes,  to  hear  and  deter- 
mine appeals  from  aU  judgments,  decrees,  orders,  and  sentences :  a)  Of  any  Justice 
or  Justices  exercising  the  original  jurisdiction  of  the  High  Court;  b)  Of  any  other 
Federal  Court,  or  court  exercising  federal  jurisdiction,  or  of  the  Supreme  Court 
of  any  State,  or  of  any  other  court  of  any  State'')  from  which  at  the  establishment 
of  the  Commonwealth  an  appeal  lies  to  the  Queen  in  Council;  c)  Of  the  Inter- 
State  Commission,  but  as  to  questions  of  law  only.  And  the  judgment  of  the  High 
Court  in  aU  such  cases  shaU  be  final  and  conclusive.  But  no  exception  or  regulation 
prescribed  by  the  ParUament  shall  prevent  the  High  Court  from  hearing  and  de- 
termining any  appeal  from  the  Supreme  Court  of  a  State  in  any  matter  in  which 
at  the  establishment  of  the  Commonwealth  any  appeal  hes  from  such  Supreme 
Court  to  the  Queen  in  Council.  Until  the  ParUament  otherwise  provides,  the  con- 
ditions of  and  restrictions  on  appeals  to  the  Queen  in  Council  from  the  Supreme 
Court  of  the  several  States  shall  be  applicable  to  appeals  from  them  to  the  High 
Court". 

The  Judiciary  Act,  1903,  confers  appellate  jurisdiction  on  the  High  Court 
in  all  cases  where  a  judgment  has  been  rendered  by  a  Justice  or  by  any  Justices, 
exercising  the  original  jurisdiction  of  the  High  Court,  whether  in  Court  or  Cham- 
bers 8).    But  no  appeal  lies   as  to  costs  which  are  in  the  discretion  of  the  Court, 

1)  The  High  Court  in  the  exercise  of  its  original  jurisdiction  may  make  and  pronounce 
all  such  judgments  as  are  necessary  for  doing  complete  justice  in  any  cause  or  matter  pending 
before  it,  and  may  for  the  execution  of  any  such  judgment  in  any  part  of  the  Commonwealth 
direct  the  issue  of  such  process,  whether  in  use  in  the  Commonwealth  before  the  commencement 
of  this  Act  or  not,  as  is  permitted  or  prescribed  by  this  or  any  Act  or  by  Rules  of  Court.  — Judi- 
ciary Act,  1903  (No.  6  of  1903),  §  31.  —  ")  The  High  Court  in  the  exercise  of  its  original  juris- 
diction in  any  cause  or  matter  pending  before  it,  whether  originated  in  the  High  Court  or 
removed  into  it  from  another  Court,  shaU  have  power  to  grant,  and  shaU  grant,  either  ab- 
solutely or  on  such  terms  and  conditions  as  are  just,  all  such  remedies  whatsoever  as  any  of  the 
parties  thereto  are  entitled  to  in  respect  of  any  legal  or  equitable  claim  properly  brought  for- 
ward by  them  respectively  in  the  cause  or  matter;  so  that  as  far  as  possible  all  matters  in 
controversy  between  the  parties  regarding  the  cause  of  action,  or  arising  out  of  or  connected 
with  the  cause  of  action,  may  be  completely  and  finally  determined,  and  all  multiplicity  of  legal 
proceedings  concerning  any  of  such  matters  may  be  avoided.  — Judiciary  Act,  1903  (No.  6  of  1903), 

§  32.  3)  1.  The  High  Co\n?t  may  make  orders  or  direct  the  issue  of  writs:  a)  Commanding  the 

performance  by  any  court  invested  with  federal  jurisdiction,  of  any  duty  relating  to  the  exer- 
cise of  its  federal  jurisdiction;  or  b)  Requiring  any  court  to  abstain  from  the  exercise  of  any 
federal  jurisdiction  which  it  does  not  possess;  or  c)  Commanding  the  performance  of  any  duty 
by  any  person  holding  office  under  the  Commonwealth;  or  d)  Removing  from  office  any  person 
wrongfully  claiming  to  hold  any  office  under  the  Commonwealth;  or  e)  Of  mandamus;  or  f)  Of 
habeas  corpus.  2.  This  section  shall  not  be  taken  to  Umit  by  implication  the  power  of  the  High 
Court  to  make  any  order  or  direct  the  issue  of  any  writ.  —  Judiciary  Act,  1903  (No.  6  of  1903), 

§  33.    4)  See  p.  22,  Note  5,   supra.    —   ^)  a)  Every  decision  of  the  Supreme  Court   of  a 

State,  or  any  other  court  of  a  State  from  which  at  the  establishment  of  the  Commonwealth  an 
appeal  lay  to  the  Queen  in  Council,  shall  be  final  and  conclusive  except  so  far  as  an  appeal  may 
be  brought  to  the  High  Court;  b)  Wherever  an  appeal  lies  from  a  decision  of  any  Court  or 
judge  of  a  State  to  the  Supreme  Court  of  the  State,  an  appeal  from  the  decision  may  be  brought 
to  the  High  Court;  c)  The  High  Court  may  grant  special  leave  to  appeal  to  the  High  Court 
from  any  decision  of  any  Court  or  Judge  of  a  State  notwithstanding  that  the  law  of  the  State 
may  prohibit  any  appeal  from  such  Court  or  Judge;  d)  The  federal  jurisdiction  of  a  Court  of 
summary  jurisdiction  of  a  State  shall  not  be  judicially  exercised  except  by  a  Stipendiary  or 
Police  or  Special  Magistrate,  or  some  Magistrate  of  the  State  who  is  specially  authorized  by 
the  Governor-General  to  exercise  such  jurisdiction.   —  Judiciary  Act,  1903  (No.  6  of  1903), 

§  39  (2).  8)  Coromonwealth  Constitution,  §  73.  —  ')  These  words  were  added  so  as  to  in- 

•clude  the  Local  Court  of  Appeal  of  South  Australia,  a  tribunal  from  which  an  appeal  lies 
to  the  Privy  Council.  —  8)  Judiciary  Act,  1903  (No.   6  of  1903),  §  34. 
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without  leave  of  the  court  rendering  the  decision  belowi),  nor,  without  leave  of 
the  High  Court,  in  criminal  cases  2). 

The  appellate  jurisdiction  of  the  High  Court  with  respect  to  judgments  of  the 
State  courts  from  which  an  appeal  lay  to  the  Privy  Council  extends  inter  aha  to  judg- 
ments where  the  amount  involved  is  three  hundred  pounds,  or  where  the  claim,  de- 
mand, or  question  is  to  or  respecting  property  or  civil  right  of  the  same  value,  or  affects 
the  status  of  any  person  under  the  laws  relating  to  aliens,  bankrupty,  or  insolvency. 
An  appeal  from  an  interlocutory  judgment  in  the  above  classes  of  cases  requires 
the  leave  of  the  Supreme  Court  or  of  the  High  Court. 

The  appellate  jurisdiction  extends  furthermore  to  all  judgments,  whether 
final  or  interlocutory,  civil  or  criminal,  from  which  the  High  Court  thinks  fit  to  give 
special  leave  to  appeal,  and  to  judgments  of  the  Supreme  Court  of  a  State  exer- 
cising federal  jurisdiction.  The  special  conditions  relating  to  appeals  are  set  forth 
in  the  note").  The  High  Court  also  has  jurisdiction  to  hear  and  determine  appeals 
from  the  judgments  and  decrees  of  the  Central  Court  of  the  Territory  of  Papua*), 
and  certain  other  appellate  jurisdiction^). 

The  Constitution  Act  restricts  the  right  of  appeal  to  the  Privy  Council.  "No 
appeal  shall  be  permitted  to  the  Queen  in  Council  from  a  decision  of  the  High  Court 
upon  any  question,  howsoever  arising,  as  to  the  limits  inter  se  of  the  constitutional 
powers  of  the  Commonwealth  and  those  of  any  State  or  States,  or  as  to  the  Urnits 
inter  se  of  the  constitutional  powers  of  any  two  or  more  States,  unless  the  High 
Court  shall  certify  that  the  question  is  one  which  ought  to  be  determined  by  Her 
Majesty  in  Council.  The  High  Court  may  so  certify  if  satisfied  that  for  any  special 
reason  the  certificate  should  be  granted,  and  thereupon  an  appeal  shall  lie  to  Her 
Majesty  in  Council  on  the  question  without  further  leave.  Except  as  provided 
in  this  section,  this  Constitution  shall  not  impair  any  right  which  the  Queen  may 
be  pleased  to  exercise  by  virtue  of  Her  Royal  prerogative  to  grant  special  leave 
of  appeal  from  the  High  Court  to  Her  Majesty  in  Council.  The  Parliament  may 
make  laws  limiting  the  matters  in  which  such  leave  may  be  asked,  but  proposed 
laws  containing  any  such  Hmitation  shall  be  reserved  by  the  Governor-General 
for  Her  Majesty's  pleasure"®). 

Subject  to  the  restriction  laid  down  in  the  Constitution,  just  quoted^),  the 
right  of  appeal  from  the  State  courts  to  the  Privy  Council  is  preserved,  as  before 
the  establishment  of  the  Commonwealth^).  A  table  setting  forth  the  conditions 
of  appeal  from  the  State  courts  to  the  Privy  Council  is  given  infra^). 

1)  Ibid.  §  27.  —  2)  Ibid.  §  77,  subject  to  certain  exceptions.  —  ^)  1.  The  appellate 
jurisdiction  of  the  High  Court  with  respect  to  judgments  of  the  Supreme  Court  of  a  State, 
or  of  any  other  Court  of  a.  State  from  which  at  the  establishment  of  the  Commonwealth 
an  appeal  lay  to  the  Queen  in  Council,  shall  extend  to  the  following  judgments  whether 
given  or  pronounced  in  the  exercise  of  federal  jurisdiction  or  otherwise  and  to  no  others, 
namely:  a)  Every  judgment,  whether  final  or  interlocutory,  which  1)  Is  given  or  pronounced 
for  or  in  respect  of  any  sum  or  matter  at  issue  amoxmting  to  or  of  the  value  of  three 
hundred  pounds;  or  2)  Involves  directly  or  indirectly  any  claim,  demand,  or  question,  to 
or  respecting  any  property  or  any  civil  right  amounting  to  or  of  the  value  of  three  hundred 
pounds;  or  3)  Affects  the  status  of  any  person  under  the  laws  relating  to  aliens,  marriage,  di- 
vorce, bankruptcy,  or  insolvency;  but  so  that  an  appeal  may  not  be  brought  from  an  inter- 
locutory judgment  except  by  leave  of  the  Supreme  Court  or  the  High  Court:  b)  Any  judgment, 
whether  final  or  interlocutory,  and  whether  in  a  civil  or  criminal  matter,  with  respect  to  which 
the  High  Court  thinks  fit  to  give  special  leave  to  appeal;  c)  Any  judgment  of  the  Supreme 
Court  of  a  State  given  or  pronounced  in  the  exercise  of  federal  jurisdiction  in  a  matter  pen- 
ding in  the  High  Court:  including  respectively  every  or  any  such  judgment  which  has  been 
given  or  made  before  the  commencement  of  this  Act,  and  as  to  which:  1)  Leave  to  appeal  to 
the  King  in  Council  might  at  the  commencement  of  tliis  Act  be  granted  by  the  Court  appealed 
from;  or  2)  Leave  to  appeal  to  the  King  in  Council  has  before  the  commencement  of  this  Act 
been  granted  by  the  Court  appealed  from,  and  up  to  the  commencement  of  this  Act  the  con- 
ditions of  appeal  have  been  complied  with  within  the  periods  limited;  or  3)  A  petition  for  special 
leave  to  appeal  to  the  King  in  Council  has  been  lodged  and  is  pending  at  the  commencement 
of  this  Act;  2.  It  shall  not  be  necessary  in  any  case,  in  order  to  appeal  from  a  judgment  of  the 
Court  of  a  State  to  the  High  Court  to  obtain  the  leave  of  the  Court  appealed  from.  —  Judiciary 
Act,  1903  (No.  6  of  1906),  §  35.  — •  *)  Papua  Act,  1905  (No.  9  of  1905),  §  43.  —  S)  Cp. 
Copyright  Act,  1905  (No.  25  of  1905),  §  73  (2),  Designs  Act,  1906  (No.  4  of  1906),  §  39  (3).  — 
•)  Commonwealth  Constitution,  §  74.  —  ')  And  see  also  Judiciary  Act,  1903  (No.  6  of  1903), 
§  39,  reprinted  p.  23,  Note  5,  supra.  —  ^)  Cp.  Victorian  Railway  Commissioners  v.  Brown 
(1906),  A.  C.  381;  Webb  v.  Outrim  (1907),  A.  C.  81.  —  »)  P.  27. 
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By  order  of  the  High  Court  any  cause  or  part  of  a  cause  arising  under  the 
Constitution  or  involving  its  interpretation  which  is  at  any  time  pending  in  any 
court  of  a  State  on  appeal  may  at  any  stage  of  the  proceedings  before  final  judg- 
ment be  removed  into  the  High  Courts).  The  proceedings  after  removal  are 
the  same  as  if  the  cause  had  been  originally  commenced  in  the  High  Court,  and 
as  if  the  same  proceedings  had  been  taken  in  the  cause  in  the  High  Court  as  had 
been  taken  therein  in  the  State  court  prior  to  its  removal.  But  subsequent  pro- 
ceedings follow  the  practice  of  the  High  Court^).  Where  a  cause  is  improperly  re- 
moved from  a  State  court  to  the  High  Court  the  cause  may  be  dismissed  or  remit- 
ted to  the  court  from  which  it  was  removed 3). 

The  practice  and  procedure  of  the  High  Court  is  regulated  by  the  High  Court 
Procedure  Act,  1903*),  and  Rules  made  by  the  Justices  of  the  High  Court. 

2.  States. 

a)  New  South  Wales.^) 

The  judicial  organization  consists  of  a  Supreme  Court,  Circuit  Courts,  District 
Courts,  Magistrates,  Courts  and  Courts  of  General  and  Quarter  Sessions.  The  Su- 
preme Court,  composed  of  a  Chief  Justice  and  six  Puisne  Justices,  is  a  court  of 
record  with  the  common  law  powers  of  the  King's  Bench  Division,  the  equitable 
powers  of  the  Chancery  Division,  and  the  powers  of  the  Probate  Division  in  Eng- 
land. It  may  act  as  an  appellate  tribunal  from  the  decisions  of  individual  Judges. 
An  appeal  from  the  decision  of  the  Supreme  Court  lies  to  the  High  Court  (see  supra) 
and  to  the  Privy  Council  (see  table  infra).  The  Circuit  Courts  are  presided  over 
by  Judges  of  the  Supreme  Court,  and  have  the  general  powers  of  the  English  courts 
of  Oyer  and  Terminer  and  Nisi  Prius.  The  District  Courts  correspond  to  the  Eng- 
lish County  Courts,  and  the  Magistrates'  Courts  to  those  of  England.  There  are  also 
Local  Land  Boards,  a  Land  Court  of  Appeals,  and  other  courts  of  special  juris- 
diction. New  South  Wales  is  exempted  from  the  provisions  of  the  Colonial  Courts 
of  Admiralty  Act,  1890  (53  &  54  Vic.  c.  27).  For  the  trial  of  commercial  causes 
New  South  Wales,  in  1903,  adopted  an  act  based  on  the  practice  in  the  Commer- 
cial Court  of  England^). 

1)  Judiciary  Act,  1903  (No.  6  of  1903),  §  40  (1).  —  2)  Ibid.  §  41.  —  3)  Ibid.  §  42.  — 
*)  No.  7  of  1903,  as  amended  by  No.  13  of  1903.  —  ^)  Burge,  Colonial  and  Foreign 
Laws,  Vol.  I.  pp.  289—293.  —  «)  The  Commercial  Causes  Act,  1903,  (No.  19  of  1903) 
contains  the  following  provisions:  1.  This  Act  may  be  cited  as  the  Commercial  Causes  Act,  1903. 

—  2.  In  this  Act,  unless  the  context  otherwise  requires:  "Judge"  means  a  Jvidge  of  the  Su- 
preme Court.  "Prescribed"  means  prescribed  by  rules  of  Court.  "Prothonotary"  means  the 
Prothonotary  of  the  Supreme  Court.  "Rules  of  court"  includes  forms.  —  3.  Commercial 
causes  include  causes  arising  out  of  the  ordinary  transactions  of  merchants  and  traders ;  amongst 
others  those  relating  to  the  construction  of  mercantile  documents,  export  or  import  of  mer- 
chandise, affreightment,  insurance,  banking  and  mercantile  agency,  and  mercantile  usages.  — 
4.  A  list  of  commercial  causes  shall  be  kept  by  the  Prothonotarj'.  All  proceedings  in  the 
causes  on  such  list  shall  be  in  accordance  with  the  provisions  of  this  Act.  No  cause  shall  be 
entered  on  such  list  except  upon  the  order  of  a  Judge  as  hereinafter  provided.  —  5.  Either  party 
to  a  Supreme  Coiu-t  common-law  action  may,  by  summons  in  the  form  prescribed,  at  any  time 
after  the  commencement  of  such  action,  call  upon  the  other  party  to  show  cause  before  a  Judge 
in  chambers  why  such  action  should  not  be  entered  in  the  said  list.  The  Judge  may  order  the 
action  to  be  so  entered,  and  from  such  order  there  shall  be  no  appeal.  Such  Judge  or  any  other 
Judge  shall,  by  such  or  a  subsequent  order,  give  such  directions  as  in  his  opinion  are  expedient 
for  the  speedy  determination  of  the  questions  in  the  action  really  at  issue  between  the  parties. 

—  6.  To  effect  this  purpose  the  Judge  may  inter  alia  do  any  or  all  of  the  following  things: 
a)  Dispense  with  pleadings;  b)  Dispense  with  the  technical  rules  of  evidence  for  proving  any 
matter  which  is  not  bona  fide  in  dispute,  also  with  such  rules  as  might  cause  expense  and  de- 
lay arising  from  commissions  to  take  evidence  and  otherwise;  and,  without  limiting  the  genera- 
lity of  this  power,  dispense  with  the  proof  of  handwriting,  documents,  the  identity  of  parties 
or  parcels,  or  of  authority;  c)  Require  particulars  of  the  cause  of  action,  of  the  grounds  of  defence, 
or  of  any  other  circumstance  connected  with  the  cause  to  be  served  within  a  specified  time 
by  either  party;  d)  Order  mutual  discoveries  and  inspection;  e)  Require  either  party  to  make 
admissions  with  respect  to  any  question  of  fact  involved  in  the  cause;  f)  Settle  the  issues  for 
trial;  g)  Order  every  cause  to  be  tried  without  a  jury,  unless  a  jury  shall  be  demanded  by  either 
party;  h)  State  a  case  on  matters  of  law  for  the  Full  Court.  —  7.  The  parties  may,  if  they  so 
desire,  agree  that  the  verdict  of  the  jury  or  the  decision  of  the  Judge  in  a  commercial  cause  shall 
be  final.  —  8.  The  Judges  or  any  three  of  them,  of  whom  the  Chief  Justice,  or,  in  his  absence  from 
the  State,  the  senior  puisne  Judge,  shall  be  one,  may  make  rules  of  Court  for  carrying  this  Act 
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b)  Victoria.i) 

The  judicial  constitution  consists  of  a  Supreme  Court,  wltli  both  original  and 
appellate  jurisdiction,  Assizes,  County  Courts,  and  Justices,  Local  Courts  of  Mines, 
Courts  of  Marine  Inquiry,  and  a  Court  of  Insolvency.  The  practice  before  the  Su- 
preme Court  is  similar  to  that  in  England  under  the  Judicature  Acts.  Like  New 
South  Wales,  Victoria  is  named  in  the  schedule  of  exemptions  from  the  operation 
of  the  Colonial  Courts  of  Admiralty  Act,  1890  (53  &  54  Vic.  c.  27).  An  appeal  from 
the  decision  of  the  Supreme  Court  lies  to  the  High  Court  (see  swpra)  and  to  the  Privy 
Council  (see  table  infra). 

c)  Tasmania.^) 

The  principal  court  is  the  Supreme  Court,  consisting  of  a  Chief  Justice,  and  two 
Puisne  Judges,  having  the  jurisdiction  of  the  English  courts  of  common  law,  equity, 
probate,  divorce,  and  bankruptcy,  administered  on  principles  similar  to  those 
of  the  English  Judicature  Acts.  There  are  also  Local  Courts  of  civil  jurisdiction, 
including  Courts  of  Request,  with  jurisdiction,  inter  alia,  over  recovery  of  debts 
up  to  £  50,  and  cases  of  partnership  up  to  the  same  amount.  An  appeal  lies  to 
the  Supreme  Coui-t.  The  General  Sessions  of  the  Peace  have  a  similar  jurisdiction. 
Analogous  is  the  jurisdiction  of  the  Courts  of  Hobart  and  Launceston,  presided 
over  by  a  police  magistrate,  but  the  limit  of  amount  as  regards  debts  is  £  10.  On 
request  of  the  Governor  in  Council  the  Supreme  Court  may  exercise  jurisdiction, 
inter  alia,  in  cases  of  debt  from  £  10  to  £  100. 

An  appeal  from  the  Supreme  Court  lies  to  the  High  Court  (see  supra)  and  to 
the  Privy  Council  (see  table  infra). 

d)  South  Australia.3) 

The  principal  legal  tribunal  is  the  Supreme  Court,  composed  of  a  Chief  Justice 
and  two  Puisne  Judges,  and  administering  law  and  equity  concurrently,  as  under 
the  English  Judicature  Acts.  Other  courts  are  the  Circuit  Courts,  presided  over 
by  Judges  of  the  Supreme  Court,  a  Court  of  Insolvency,  Local  Courts  of  Insolvency, 
presided  over  by  stipendiary  magistrates,  Justices'  courts.  Police  Magistrates' 
courts.  Boards  of  Conciliation,  a  Court  of  Marine  Inquiry,  a  Court  of  Industrial 
Appeals,  and  a  Court  of  Appeal  (now  practically  fallen  into  desuetude).  An  appeal 
lies  from  the  Supreme  Court  and  from  the  Court  of  Appeals  to  the  High  Court 
(see  supra)  and  to  the  Privy  Council  (see  table  infra). 

e)  Queensland.*) 
The  judicial  system  of  Queensland  is  similar  to  that  of  New  South  Wales. 
The  Supreme  Court  consists  of  a  Chief  Justice,  and  four  other  Justices.  There  are 
also  Circuit  and  District  Courts  similar  to  those  of  New  South  Wales.  An  appeal 
lies  from  the  District  Court  to  the  Supreme  Court.  For  appeals  from  the  Supreme 
Court  to  the  High  Court  of  Australia,  see  above.  An  appeal  also  lies  to  the  Privy 
Council  (see  table  infra).  The  procedure  in  the  Supreme  Court  is  modelled  upon  the 
English  Judicature  Acts.     Commercial  causes  are  regulated  by  an  Act  of  1910. 

f)  Western  Australia.^) 
The  judicial  arrangement  includes  a  Supreme  Court,  administering  both  law 
and  equity.  Local  Courts,  Justice  Courts,  a  Court  of  Arbitration  for  industrial 
disputes,  and  Courts  of  Marine  Inquiry.    An  appeal  lies  from  the  Supreme  Court 
to  the  High  Court  (see  supra)  and  to  the  Privy  Council  (see  table  infra). 

into  effect,  and  in  particular  for  all  or  any  of  the  following  matters:  a)  For  regulating  the  sit- 
tings of  the  court  to  try  commercial  causes;  b)  For  regulating  the  pleading,  practice,  and  pro- 
cedure in  such  causes  and  the  costs  of  proceedings  therein.  —  9.  Subject  to  this  Act  and 
the  rules  made  thereunder,  aU  enactments  and  rules  of  court  in  force  at  the  time  of  the  com- 
mencement of  this  Act  relating  to  actions  at  law  shall  apply  to  commercial  causes:  Provided 
that  where  any  provisions  in  respect  of  the  practice  or  procedure  of  the  Supreme  Court  are  con- 
tained in  any  Act,  rules  of  court  may  be  made  for  modifying  such  provisions  in  respect  to 
commercial  causes  to  any  extent  that  may  be  deemed  necessary.  —  10.  Nothing  in  this  Act 
shall  extend  to  or  affect  any  action  pending  at  the  commencement  of  this  Act,  unless  both 
parties  to  the  action  consent  thereto.  —  i)  Biu'ge,  Colonial  and  Foreign  Laws,  Vol.  I, 
p.  294.  —  2)  Burge,  Colonial  and  Foreign  Laws,  Vol.  I,  pp.  294 — 296.  —  s)  Burge,  Colonial 
and  Foreign  Laws,  Vol.  I,  pp.  292,  293.  —  *)  Burge,  Colonial  and  Foreign  Laws,  Vol.  I, 
pp.   291,   292.  —  6)  Burge,  Colonial  and  Foreign  Laws.   Vol.  I,  p.   296. 
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2g  NEW   ZEALAND:  PKOCEDURE. 

3.  Territory  of  Papua. 

The  judicial  power  is  vested  in  courts  of  petty  sessions  and  in  a  Central  Court. 
Under  the  Papua  Act  (No.  9  of  1905)  the  High  Court  of  the  Commonwealth  has 
jurisdiction,  with  such  exceptions  and  subject  to  such  regulations  as  are  prescribed 
by  ordinance,  to  hear  and  determine  appeals  from  all  judgments,  decrees,  orders, 
and  sentences  of  the  Central  Court,  and  the  judgment  of  the  High  Court  is  final. 
The  regulations  may  provide,  inter  aha,  that  appeals  to  the  High  Court  may  be 
by  case  stated,  with  the  legal  argument,  if  any,  attached  thereto  in  writing,  and 
that  the  appearance  of  the  parties  or  their  counsel  be  unnecessary. 

II.  The  Dominion  of  New  Zealand. 

The  Supreme  Court  of  New  Zealand  was  established  by  the  Ordinance  of 
22d  December,  1841,  and  consists  of  a  Chief  Justice  and  of  such  Puisne  Justices 
as  may  be  appointed  (now  five).  The  Supreme  Court  is  a  court  of  record,  and  has 
the  original  common  law  and  equity  jurisdiction  of  the  English  courts  of  common 
law,  equity,  bankruptcy,  the  jurisdiction  of  the  English  Lord  Chancellor  iu  infancy 
and  lunacy,  jurisdiction  in  divorce,  and  criminal  jurisdiction.  It  also  has  appel- 
late jurisdiction  from  the  inferior  courts  (see  below)  and  from  the  High  Court  of 
the  Cook  Islands.  The  Judges  of  the  Supreme  Court  may  act  as  judges  of  Circuit 
Coiurts.  Any  two  or  more  Judges  of  the  Supreme  Court  may  act  as  a  Court  of 
Appeal  in  cases  of  appeal  from  the  Supreme  Court.  In  general,  the  rules  of  pro- 
cedure of  the  English  Courts  are  followed^). 

Appeals  from  the  Supreme  Court  to  the  Privy  Council  are  regulated  by  Order 
in  Council  of  10th  January,  19102).  An  appeal  lies  from  any  judgment  for  the  sum 
of,  or  involving  directly  or  indirectly  a  claim  to  property  or  civil  right  amounting 
to  or  of  value  of  £  500.  Leave  to  appeal  must  be  requested  within  twenty-one 
days.  The  amount  of  security  is  fixed  by  the  Court  below,  and  must  be  furnished 
within  three  months.  Pending  the  appeal  execution  may  be  suspended  or  carried 
out,  upon  proper  security  being  given 3). 

District  Courts  were  established  in  1858  with  criminal  jurisdiction  and 
civil  jurisdiction  in  cases  where  the  amount  involved  does  not  exceed  £  500.  An 
appeal  lies  to  the  Supreme  Court.  There  are  also  Magistrates'  Courts  with  ordinary 
jurisdiction  up  to  £  100  (with  certain  exceptions)  and  extended  jurisdiction  up 
to  £  200,  and  special  jurisdiction,  inter  aha,  in  partnership  accounts  up  to  £  200, 
and  Justices'  Courts  with  a  general  limit  as  to  amount  of  £  20.  An  appeal  Ues  to 
the  Supreme  Court.  The  Native  Land  Court  and  the  Native  Appellate  Court  and  a 
Court  of  Arbitration  for  the  settlement  of  industrial  disputes  were  created  in  1894*). 


Note  on  method  of  presentation. 


With  the  exception  of  the  Companies  Act,  1896  (No.  1482),  of  Victoria,  in  which  the  text 
as  given  in  Horwitz's  Victorian  Statutes  has  been  followed,  the  text  herein  given  is  directly 
taken  from  the  copies  published  under  authority  of  the  Government.  The  exact  text  has  been 
sought  to  be  reproduced,  including  all  errors  (even  typographical)  contained  in  the  official  text. 

Under  each  section  wUl  be  found  references,  which  will  enable  the  reader  to  find  the  corres- 
ponding provisions  of  other  acts  herein  reprinted  and  of  the  Imperial  acts,  and  also  the  de- 
cisions of  the  Courts  on  the  point  involved.  It  is  to  be  noted  that  the  citations  are  not  confined 
to  cases  decided  since  the  enactment  of  the  statute.  In  a  few  instances  the  doctrine  of  the  cases 
cited  has  been  rendered  obsolete  by  the  statutory  provision ;  this  has,  in  general,  been  indicated. 
The  approximate  date  of  a  decision  may  be  ascertained  by  referring  to  the  bibliography. 


Abbreviations,  not  elsewhere  indicated. 

C Commonwealth  of  Australia.  I    S.  A.    .        .  South  Australia. 

E England.  T Tasmania. 

N.  S.  W.  New  South  Wales.  |    V Victoria. 

N.  Z.   .    .    .  New  Zealand.  I    W.  A.      .  Western  Austraha. 

Q Queensland. 

1)  Burge,   Colonial  and  Foreign   Laws,    Vol.  I,    p.  300.    —    ^)   Stat.  E.    &  O.   1910, 
5)  Ibid.  —  *)  Burge,  Colonial  and  Foreign  Laws,  Vol.  I,  pp.  300—302. 
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I. 

The  Commonwealth  of  Austraha. 


A.  Commonwealth  Statutes. 


Sea- Carriage  of  Goods  Act,  1904. 

No.  14  of  1904.    An  Act  relating  to  the  Sea-Carriage  of  Goods 
(ISth  December,  1904).') 

Short  title.    1.    This  Act  may  be  cited  as,  the  Sea-Carriage  of  Goods  Act,  1904. 

—  W.  A.  1.  "     ' 

Commencement  of  Act.  2.  This  Act  shall  commence  on  the  first  day  of 
January,  One  thoTisand  nine  hundred  and  five.  —  W.  A.  2. 

Definition.  3.  In  this  Act,  "goods"  includes  every  description  of  wares,  mer- 
chandise, _  and  things,  except  live  animals.  —  W.  A.  3. 

Application  of  Act.  4.  1.  This  Act  shall  apply  only  in  relation  to  ships  carry- 
ing goods  from  any  place  in  Austraha  to  any  place  outside  Austraha,  or  from  one 
State  to  another  State,  and  in  relation  to  goods  so  carried,  or  received  to  be  so 
carried,  in  those  ships.  2.  This  Act  shall  not  apply  to  any  biU  of  lading  or 
document  made  before  the  thirtieth  day  of  June,  One  thousand  nine  hundred 
and  five,  in  pursuance  of  a  contract  or  agreement  entered  into  before  the  seven- 
teenth day  of  November,  One  thousand  nine  hundred  and  four.  —  W.  A.  4.  Cp.  27  U.  S. 
Stat.  L.  445  (Act  13th  February,  1893,  e.  105).  Like  the  American  Act  upon  which  it  is 
modelled,  the  Commonwealth  Act  is  limited  in  its  application  to  foreign  and  interstate  ship- 
ments (Commonwealth  Constitution,  §  51).  The  language  of  the  Act  is  broad  enoupfh  to  cover 
both  British  and  foreign  vessels.  —  Cp.  The  Silvia,  171  U.  S.  462.  But  it  does  not,  like  the 
American  Act,  apply  to  shipments  from  a  foreign  to  a  domestic  port.  —  Knott  v.  Botany 
Mills,  179  U.  S.   69. 

Certain  clauses  prohibited  in  bills  of  lading.  5.  Where  any  bill  of  lading  or 
document  contains  any  clause,  covenant,  or  agreement  whereby:  a)  The  owner, 
charterer,  master,  or  agent  of  any  ship,  or  the  ship  itself,  is  relieved  from  lia- 
bihty  for  loss  or  damage  to  goods  arising  from  the  harmful  or  improper  condition 
of  the  ship's  hold,  or  any  other  part  of  the  ship  in  which  goods  are  carried,  or 
arising  from  negligence,  fault,  or  failure  in  the  proper  loading,  stowage,  custody, 
care,  or  dehvery  of  goods  received  by  them  or  any  of  them  to  be  carried  in 
or  by  the  ship;  or  b)  Any  obligations  of  the  owner  or  charterer  of  any  ship  to 
exercise  due  dihgence,  and  to  properly  man,  equip,  and  supply  the  ship,  to  make 
and  keep  the  ship  seaworthy,  and  to  make  and  keep  the  ship's  hold,  refriger- 
ating and  cool  chambers,  and  all  other  parts  of  the  ship  in  which  goods  are  carried 
fit  and  safe  for  their  reception,  carriage,  and  preservation,  are  in  any  wise  lessened, 
weakened,  or  avoided;  or  c)  The  obligations  of  the  master,  officers,  agents,  or 
servants  of  any  ship  to  carefully  handle  and  stow  goods,  and  to  care  for,  pre- 
serve, and  properly  deliver  them,  are  in  any  wise  lessened,  weakened,  or  avoided, 
that  clause,  covenant,  or  agreement  shall  be  illegal,  nuU  and  void,  and  of  no  effect. 

—  Cp.  27  U.  S.  Stat.  L.  445  §§  1,  2.  W.  A.  5;  N.  Z.  1908,  No.  178,  §  300.  A  stipulation  limiting  the 
amount  of  hability  is  clearly  within  the  prohibition.  —  Cp.  Knott  v.  Botany  MUls,  179  U.  S.  69. 
At  common  law  there  is  an  implied  warranty  upon  the  part  of  the  shipowner  that  the 
vessel  was  seaworthy  at  the  beginning  of  her  voyage.  This  obligation  is  not  altered  by  the  Act.  — 
Commonwealth  Act  §  8;  The  Carib  Prince,  170  U.  S.  655.  The  American  Act,  however,  relaxes 
in  some  respects  the  rigor  of  the  common  law,  and  permits  the  shipowner  to  contract  himself 
out  of  the  common  law  liability,  provided  he  has  exercised  due  dihgence  to  make  and  keep 
the  ship  seaworthy.  —  The  Southwark,  191  U.  S.  1.  Seaworthiness  is  a  relative  term. 
It  means  not  alone  an  ability  to  withstand  the  perils  of  the  sea,  but  also  that  the  vessel  is 
adapted  to  the  transportation  of  the  particular  kind  of  cargo  involved.  Thus,  although  the 
American  Act  does  not  specifically  refer  to  the  furnishing  of  proper  refrigerating  apparatus  for 
the  transportation  of  perishable  cargo,  yet  it  has  been  held  that  a  failure  to  furnish  proper 

1)  The  references  in  the  notes  are  to  the  New  Zealand  Act  indicated  and  to  the  Western 
Austraha  Act  (No.  26  of  1909),  both  reprinted  infra. 
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refrigerating  apparatus  is  a  failure  to  furnish  a  vessel  in  seaworthy  condition  for  carrying 
perishable  cargo.  —  The  Southwark,   191  TJ.  S.   1. 

Construction  and  jurisdiction.  6.  All  parties  to  any  bill  of  lading  or  docu- 
ment relating  to  the  carriage  of  goods  from  any  place  in  Australia  to  any  place 
outside  Australia  shall  be  deemed  to  have  intended  to  contract  according  to  the 
laws  in  force  at  the  place  of  shipment,  and  any  stipulation  or  agreement  to  the 
contrary,  or  purporting  to  oust  or  lessen  the  jurisdiction  of  the  C!ourts  of  the 
Commonwealth  or  of  a  State  in  respect  of  the  bill  of  lading  or  document,  shall  be 
illegal,  nuU  and  void,  and  of  no  effect.  —  It  has  been  held  by  the  United  states  Supreme 
Court  that  a  contract  of  carriage  exempting  the  vessel  from  UabiUty  for  the  negUgenoe  or 
default  of  its  servants,  entered  into  in  a  country  under  the  laws  of  which  such  stipulations  are 
valid,  and  where  the  contract  specifically  provided  that  its  terms  should  be  governed  by 
the  foreign  law,  could  not  be  set  up  as  a  defence  to  an  action  brought  in  an  American  court 
for  damages  resulting  from  negligence,  where  the  shipment  was  from  a  foreign  port  to  an 
American  port,  and  where  the  vessel  was  under  the  American  flag.  Such  stipulations  were 
declared  to  be  contrary  to  the  pohcy  of  the  forum.  —  The  Kensington,  183  U.  S.  263. 

Penalties  7.  The  owner,  charterer,  master,  or  agent  of  a  ship  shall  not: 
a)  Insert  in  any  bill  of  lading  or  document  any  clause,  covenant,  or  agreement 
declared  by  this  Act  to  be  illegal;  or  b)  Make,  sign,  or  execute  any  bill  of  lading 
or  document  containing  any  clause,  covenant,  or  agreement  declared  by  this 
Act  to  be  illegal.     Penalty:  One  hundred  pounds.  —  W.  A.  6. 

Implied  clauses  in  bills  of  lading.  8.  1.  In  every  bill  of  lading  with  respect 
to  goods  a  warranty  shall  be  implied  that  the  ship  shall  be,  at  the  beginning 
of  the  voyage,  seaworthy  in  all  respects  and  properly  manned,  equipped,  and 
supphed.  2.  In  every  bill  of  lading  with  respect  to  goods,  unless  the  contrary 
intention  appears,  a  clause  shall  be  impUed  whereby,  if  the  ship  is  at  the  beginning 
of  the  voyage  seaworthy  in  aU  respects  and  properly  manned,  equipped,  and 
supplied,  neither  the  ship  nor  her  owner,  master,  agent,  or  charterer  shall  be 
responsible  for  damage  to  or  loss  of  the  goods  resulting  from :  a)  Faults  or  errors 
in  navigation,  or  b)  Perils  of  the  sea  or  navigable  waters,  or  c)  Acts  of  God  or 
the  King's  enemies,  or  d)  The  inherent  defect,  quality,  or  vice  of  the  goods,  or 
e)  The  insufficiency  of  package  of  the  goods,  or  f)  The  seizure  of  the  goods 
under  legal  process,  or  g)  Any  act  of  omission  of  the  shipper  or  owner  of  the 
goods,  his  agent  or  representative,  or  h)  Saving  or  attempting  to  save  hfe  or 
property  at  sea,  or  i)  Any  deviation  in  saving  or  attempting  to  save  life  or  property 
at  sea.  ■ —  W.  A.  7.  Senible,  the  burden  of  proof  that  the  vessel  is  seaworthy  is  on  the  carrier. 
—  Cp.  The  Southwark,  191  U.  S.  1.  The  American  act  exempts  from  hability  for  loss  resul- 
ting "from  faults  or  errors  in  navigation  or  in  the  management"  of  the  vessel,  and  hence  in- 
cludes some  cases  where  liabihty  would  attach  under  the  Commonwealth  Act.  It  has  been  held 
that  no  liabihty  attaches  for  loss  through  the  mistake  or  carelessness  of  the  master  in 
attempting  to  enter  a  bay  at  ebb  tide,  thereby  stranding  the  vessel.  —  In  re  Meyer,  74 
Fed.  Bep.  881.  Nor  for  failure  to  keep  a,  lookout.  —  The  Rosedale,  88  Fed.  Rep.  324, 
affirmed  92  Fed.  Bep.  1021.  Nor  for  omission  to  open  sluices  during  a  heavy  storm.  —  The 
Sandfield,  92  Fed.  Rep.  663.  Nor  for  failure  to  close  port  holes.  —  The  Silvia,  171  U.  S.  462. 
Nor  for  failure  to  use  the  pumps.  —  The  Merida,  107  Fed.  Bep.  146. 


Commerce  (Trade  Descriptions)  Act,  1905. 

No.  16  of  1905.    An  Act  relating  to  Commerce  with  other  Countries 

(8th  December,  1905). 


Introdiictory. 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  the  Commerce 
(Trade  Descriptions)  Act,  1905,  and  shall  commence  on  a  day  to  be  fixed  by 
proclamation  not  being  earUer  than  six  months  after  the  passing  of  this  Act. 

Incorporation.  2.  This  Act  shall  be  incorporated  and  read  as  one  with  the 
Customs  Act,  1901. 

Definitions.  3.  In  this  Act,  unless  the  contrary  intention  appears :  "Officer" 
means  an  officer  of  Customs.  "Trade  description",  in  relation  to  any  goods, 
means  any  description,  statement,  indication,  or  suggestion,  direct  or  indirect: 
a)  As  to  the  nature,  number,  quantity,  quality,  purity,  class,  grade,  measure,  gauge, 
size,  or  weight  of  the  goods;  or  b)  As  to  the  country  or  place  in  or  at  which  the 
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goods  were  made  or  produced;  or  c)  As  to  the  manufacturer  or  producer  of  the 
goods  or  the  person  by  whom  they  were  selected,  packed,  or  in  any  way  prepared 
for  the  market;  or  d)  As  to  the  mode  of  manufacturing,  producing,  selecting, 
packing,  or  otherwise  preparing  the  goods;  or  e)  As  to  the  material  or  ingredients 
of  which  the  goods  are  composed,  or  from  which  they  are  derived;  or  f)  As  to 
the  goods  being  the  subject  of  an  existing  patent,  privilege,  or  copyright,  and 
includes  a  Customs  entry  relating  to  goods;  and  any  mark  which  according  to 
the  custom  of  the  trade  or  common  repute  is  commonly  taken  to  be  an  indication 
of  any  of  the  above  matters  shall  be  deemed  to  be  a  trade  description  within 
the  meaning  of  this  Act.  "False  trade  description"  means  a  trade  description 
which,  by  reason  of  anything  contained  therein  or  omitted  therefrom,  is  false  or 
likely  to  mislead  in  a  material  respect  as  regards  the  goods  to  which  it  is  applied, 
and  includes  every  alteration  of  a  trade  description,  whether  by  way  of  addition, 
effacement,  or  otherwise,  which  makes  the  description  false  or  likely  to  mislead 
in  a  material  respect. 

When  false  trade  description  deemed  to  be  applied  to  goods.  4.  1.  A  trade 
description  shall  be  deemed  to  be  applied  to  goods  if:  a)  It  is  apphed  to  the 
goods  themselves;  or  b)  It  is  apphed  to  any  covering,  label,  reel,  or  thing  used 
in  connexion  with  the  goods;  or  c)  It  is  used  in  any  manner  hkely  to  lead  to 
the  behef  that  it  describes  or  designates  the  goods.  2.  "Covering"  includes  any 
stopper,  glass,  bottle,  vessel,  box,  capsule,  case,  frame,  or  wrapper;  and  "label" 
includes  any  band  or  ticket. 

Inspection  of  imports  and  exports. 

Inspection  of  imports  and  exports.  5.  1.  An  officer  may  inspect  and  exam- 
ine all  prescribed  goods  which  are  imported,  or  which  are  entered  for  export 
or  brought  for  export  to  any  wharf  or  place.  2.  The  officer  may  where  practicable 
take  samples  of  any  goods  inspected  by  him  pursuant  to  this  section,  and  the 
samples  so  taken  shall  be  dealt  with  as  prescribed.  3.  For  the  purposes  of  this 
section  an  officer  may  enter  any  ship,  whari,  or  place,  and  may  open  any  packages, 
and  may  do  all  things  necessary  to  enable  him  to  carry  out  his  powers  and 
duties  under  this  section. 

Notice  of  intention  to  export.  6.  Every  person  who  intends  to  export  any 
goods  of  a  kind  or  class  required  under  this  Act  to  be  inspected  or  examined  by 
an  officer  shall,  if  required  to  do  so  by  regulation,  before  the  goods  are  shipped, 
give  notice,  in  accordance  with  the  regulations,  to  the  Customs  of  his  intention 
to  export  the  goods  and  of  the  place  where  the  goods  may  be  inspected.  Penalty: 
Twenty  pounds. 

Imports. 

Prohibition  of  imports  not  bearing  prescribed  trade  description.  7.  1.  The 
regulations  may  prohibit  the  importation  or  introduction  into  Australia  of  any 
specified  goods  unless  there  is  apphed  to  them  a  trade  description  of  such  char- 
acter, relating  to  such  matters,  and  applied  in  such  manner,  as  is  prescribed. 
2.  All  goods  imported  in  contravention  of  any  regulation  under  this  section  may 
be  detained  by  the  Collector  and  may  by  direction  of  the  Minister  be  seized 
as  forfeited  to  the  King.  3.  Subject  to  the  regulations,  the  Comptroller-General, 
or  on  appeal  from  him  the  Minister,  may  in  any  case,  and  if  in  his  opinion  the 
contravention  has  not  occurred  either  knowingly  or  negligently  shall  permit  any 
goods  which  are  liable  to  be  or  have  been  seized  as  forfeited  under  this  section 
to  be  delivered  to  the  owner  or  importer  upon  security  being  given  to  the  satis- 
faction of  the  Comptroller-General  that  the  prescribed  trade  description  will  be 
applied  to  the  goods  or  that  they  will  be  forthwith  exported.  4.  No  regulation 
under  this  section  shall  take  effect  until  after  the  expiration  of  not  less  than  three 
months  from  notification  in  the  Gazette. 

Imported  goods  found  in  Australia  without  prescribed  trade  description. 
8.  All  imported  goods  to  which  a  trade  description  is  by  this  Act  or  the  regulations 
required  to  be  applied,  and  which  are  found  in  Austraha  in  any  package  or  cover- 
ing in  which  they  were  imported,  and  without  the  prescribed  trade  description, 
shall  until  the  contrary  is  proved  be  deemed  to  have  been  imported  in  contraven- 
tion of  this  Act  or  of  the  regulations  as  the  case  may  be. 

Importation  of  falsely  marked  goods.  9.  No  person  shall  import  any  goods 
to  which  a  false  trade  description  is  applied.    Penalty:  One  hundred  pounds.   It 
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shall  be  a  defence  to  a  prosecution  for  an  offence  against  this  section  if  the  defendant 
proves  that  he  did  not  knowingly  import  the  goods  in  contravention  of  this  section. 
Forfeiture  of  falsely  marked  goods.  10,  ALL  goods  to  which  any  false  trade 
description  is  appUed  are  hereby  prohibited  to  be  imported,  and  shaU  if  imported 
be  forfeited  to  the  King.  Provided  that  the  Comptroller-General,  or  on  appeal 
from  him  the  Minister,  may,  if  he  is  satisfied  that  any  goods  which  have  been 
seized  as  forfeited  under  this  section  were  not  knowingly  imported  in  contra- 
vention of  this  Act,  permit  the  importer  to  correct  the  false  trade  description, 
and  may,  when  the  correction  has  been  made  to  his  satisfaction,  order  the  release 
of  the  goods,  subject  to  the  payment  by  the  importer  to  the  Customs  of  the 
expenses  of  the  seizure,  and  thereupon  the  forfeiture  shall  be  remitted. 

Ex'ports. 
Prohibition  of  exports  not  bearing  the  prescribed  trade  description.    11.   1.  The 

regulations  may  prohibit  the  exportation  of  any  specified  goods,  unless  there  is 
applied  to  them  a  trade  description  of  such  character,  relating  to  such  matters, 
and  appHed  in  such  manner,  as  is  prescribed.  2.  All  such  goods  to  which  the 
prescribed  trade  description  is  not  apphed,  which  are  exported  or  entered  for 
export  or  put  on  board  any  ship  or  boat  for  export  or  brought  to  any  wharf  or 
place  for  export,  may  be  detained  by  the  Collector,  and  may  by  direction  of  the 
Minister  be  seized  as  forfeited  to  the  King.  3.  Subject  to  the  regulations,  the 
ComptroUer-General,  or  on  appeal  from  him  the  Minister,  may  in  any  case,  and 
if  in  his  opinion  the  contravention  has  not  occurred  either  knowingly  or  negligently 
shall  permit  any  goods  which  are  Uable  to  be  or  have  been  seized  as  forfeited 
under  this  section  to  be  dehvered  to  the  owner  or  exporter,  upon  security  being 
given  to  the  satisfaction  of  the  Comptroller-General  that  the  goods  shall  not  be 
exported  in  contravention  of  the  regulations. 

Penalty  for  applying  false  trade  description  to  exports.  12.  No  person  shall: 
a)  Knowingly  apply  any  false  trade  description  to  any  goods  intended  or  entered  for 
export  or  put  on  any  ship  or  boat  for  export,  or  brought  to  any  wharf  or  place 
for  the  purpose  of  export;  or  b)  Knowingly  export  or  enter  for  export  or  put  on 
any  ship  or  boat  for  export  any  goods  to  which  a  false  trade  description  is  applied. 
Penalty:  One  hundred  pounds. 

Exportation  of  falsely  marked  goods.  13.  All  goods  to  which  any  false 
trade  description  is  appUed  are  hereby  prohibited  to  be  exported,  and  shall,  if 
exported  or  entered  for  export  or  put  on  any  ship  or  boat  for  export,  or  brought 
to  any  wharf  or  place  for  the  purpose  of  export,  be  forfeited  to  the  King.  Provided 
that  the  Comptroller- General,  or  on  appeal  from  him  the  Minister,  may,  if  he  is 
satisfied  that  the  owner  of  any  goods  which  have  been  seized  as  forfeited  under 
this  section  did  not  knowingly  act  in  contravention  of  this  Act,  permit  the  correc- 
tion of  the  false  trade  description,  and  may,  when  the  correction  has  been  made 
to  his  satisfaction,  order  the  release  of  the  goods,  subject  to  the  payment  by  the 
exporter  of  the  expenses  of  the  seizure,  and  thereupon  the  forfeiture  shall  be 
remitted. 

Marking  of  goods  for  export.  14.  Any  goods  intended  for  export  which  have 
been  inspected  in  pursuance  of  this  Act  may  in  manner  prescribed  be  marked 
with  the  prescribed  trade  description. 

Application  of  sections  7  and  11.  15.  Sections  seven  and  eleven  of  this  Act 
shall  not  apply  to  any  goods  other  than:  a)  Articles  used  for  food  or  drink  by 
man,  or  used  in  the  manufacture  or  preparation  of  articles  used  for  food  or  drink 
by  man;  or  b)  Medicines  or  medicinal  preparations  for  internal  or  external  use; 
or  c)  Manures;  or  d)  Apparel  (including  boots  and  shoes)  and  the  materials 
from  which  such  apparel  is  manufactured;  or  e)  Jewellery;  or  f)  Seeds  and  plants. 

Trade  description  disclosing  trade  secrets.  16.  The  regulations  under  sections 
seven  and  eleven  of  this  Act  shall  not  prescribe  a  trade  description  which  dis- 
closes trade  secrets  of  manufacture  or  preparation,  unless  in  the  opinion  of  the 
Governor-GeneraL  the  disclosure  is  necessary  for  the  protection  of  the  health  or 
welfare  of  the  public. 

Miscdlaneous . 

Regulations.  17.  The  Governor- General  may  make  regulations  not  inconsistent 
with  this  Act  prescribing  all  matters  and  things  required  or  permitted  by  this 
Act  to  be  prescribed   or  which   are   necessary  and  convenient  to  be  prescribed 
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for  carrying  out  or  giving  effect  to  this  Act,  and  particularly  for  the  analysis  of 
samples  taken  under  this  Act,  and  the  extent  to  which  certificates  of  analysis 
shall  be  'primu  facie  evidence  in  proceedings  under  this  Act  of  the  facts  therein 
stated. 

Aiding  or  abetting  offences.  18.  Whoever  aids,  abets,  counsels,  or  procures, 
or  by  act  or  omission  is  in  any  way,  directly  or  indirectly,  knowingly  concerned 
in  the  commission  of  any  offence  against  this  Act  shall  be  deemed  to  have  com- 
mitted that  offence,  and  shall  be  punishable  accordingly. 


Secret  Commissions  Act,  1905/) 

No.  10  of  1905.   An  Act  relating  to  Secret  Commissions,  Rebates,  and 
Profits  (16th  November,  1905). 


Short  title.    1.    This  Act  may  be  cited  as  the  Secret  Commissions  Act,  1905. 

—  E.  §  4;  V.  1;  T.  1.;   S.  A.  1;  W.  A.  1;  N.  Z.  1. 

Application.  2.  This  Act  appUes  to  trade  and  commerce  with  other  countries 
and  among  the  States,  and  to  agencies  of  and  contracts  with  the  Commonwealth  or 
any  Department  or  officer  thereof. 

Definitions.  3.  In  this  Act:  "Agent"  includes  any  corporation,  firm,  or 
person  employed  by  or  acting  or  having  been  acting  or  desiring  or  intending  to 
act  for  or  on  behalf  of  any  other  corporation,  firm,  or  person,  whether  as  agent, 
partner,  factor,  broker,  servant,  trustee,  director,  or  in  any  other  capacity,  and 
whether  he  acts  in  the  name  of  the  principal  or  in  any  other  name,  and  in  the 
case  of  a  firm  includes  a  member  of  the  firm.  It  also  includes  a  person  serving 
under  the  Crown.  "Agency"  has  a  meaning  corresponding  with  that  of  "agent". 
"Consideration"  means  valuable  consideration  of  any  kind,  and  particularly  in- 
cludes discounts,  commission  and  rebates,  bonuses,  deductions  and  percentages, 
and  also  employment  or  an  agreement  to  give  employment  in  any  capacity. 
"Full  knowledge"  means  knowledge  of  all  material  facts  and  circumstances. 
"Principal"  includes  a  corporation,  firm,  or  person  who  employs  the  agent  or 
for  or  on  behalf  of  whom  the  agent  acts  or  has  been  acting  or  desires  or  intends 
to  act.  —  E.  §  1;  V.  18;  T.  20;  S.  A.  2;  W.  A.  20;  N.  Z.  2. 

Secret  gifts  accepted  by  or  offered  to  agent  as  inducement  or  reward.   4.   1 .  Any 

person  who,  without  the  fuU  knowledge  and  consent  of  the  principal,  directly  or 
indirectly:  a)  Being  an  agent  of  the  principal  accepts  or  obtains  or  agrees  or 
offers  to  accept  or  obtain  from  any  person  for  himself  or  for  any  person  other  than 
the  principal;  or  b)  Gives  or  agrees  to  give  or  offers  to  an  agent  of  the  principal 
or  to  any  person  at  the  request  of  an  agent  of  the  principal  any  gift  or  con- 
sideration as  an  inducement  or  reward:  i)  For  any  act  done  or  to  be  done,  or 
any  forbearance  observed  or  to  be  observed,  or  any  favour  or  disfavour  shown 
or  to  be  shown,  in  relation  to  the  principal's  affairs  or  business,  or  on  the 
principal's  behalf;  or  ii)  For  obtaining  or  having  obtained  or  aiding  or  having 
aided  to  obtain  for  any  person  an  agency  or  contract  for  or  with  the  principal 
shall  be  guilty  of  an  indictable  offence.  Penalty:  In  the  case  of  a  corporation, 
one  thousand  pounds ;  in  the  case  of  any  other  person,  two  year's  imprisonment 
or  five  hundred  pounds,  or  both.  2.  A  gift  or  consideration  shall  be  deemed  to 
be  given  as  an  inducement  or  reward  if  the  receipt  or  any  expectation  thereof 
would  be  in  any  way  hkely  to  influence  the  agent  to  do  or  to  leave  undone 
something  contrary  to  his  duty.  —  E.  §  1;  V.  2;  T.  2,  3;  S.  A.  4;  W.  A.  2,  3;  N.  Z.  3,  4. 
False  account  given  to  or  received  or  used  by  agent.  5.  Any  person  who: 
a)  Gives  to  an  agent;  or  b)  Being  an  agent  receives  or  uses,  with  intent  to  deceive 
the  principal,  any  receipt,  account,  or  document  in  respect  of  which  the  principal 
is  interested,  or  in  relation  to  a  dealing,  transaction,  or  matter  in  which  the 
principal  is  interested,  the  receipt,  account,  or  document  being  false,  erroneous,  or 
defective  in  any  material  particular,  or  likely  in  any  way  to  mislead  the  principal, 
shall   be  guilty  of  an  indictable  offence.     Penalty:  In  the  case  of  a  corporation, 

1)  The  English  Act  (E.)  cited  is  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34.). 
The  Australian  and  New  Zealand  acts  are  given  infra. 
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one  thousand  pounds;  in  the  case  of  any  other  person,  two  years'  imprisonment 
or  five  hundred  pounds,  or  both.  —  E.  §  l;  V.  4;  T.  5  ;  S.  A.  6;  W.  A.  5;  N.  Z.  4,  5. 

Agent  secretly  buying  from  or  selling  to  himself.  6.  Any  agent  who,  without 
the  full  knowledge  and  consent  of  the  principal,  buys  from  or  sells  to  himself,  or 
any  firm  of  which  he  is  a  partner,  or  any  company  of  which  he  is  a  director,  mana- 
ger, officer,  or  employee,  or  in  which  he  or  any  person  for  him  or  on  his  behalf  is  a 
shareholder,  any  goods  for  or  on  behaK  of  his  principal,  shall  be  guilty  of  an  in- 
dictable offence.  Penalty:  In  the  case  of  a  corporation,  one  thousand  pounds; 
in  the  case  of  any  other  person,  two  years'  imprisonment  or  five  hundred  pounds, 
or  both. 

Principal  may  recover  amount  of  secret  gift.  7.  1.  Where  any  gift  or  con- 
sideration has  in  contravention  of  this  Act  been  given  by  any  person  to  an  agent, 
the  principal  may,  in  any  court  of  competent  federal  jurisdiction,  recover  the 
amount  or  the  money  value  thereof  either  from  the  agent  or  from  the  person 
who  gave  the  gift  or  consideration  to  the  agent.  2.  No  conviction  or  acquittal 
of  the  defendant  in  respect  of  an  offence  under  this  Act  shall  operate  as  a  bar 
to  proceedings  under  this  section. 

Incriminating  answers  and  discovery.  8.  No  person  shall  in  any  civil  or 
criminal  proceeding  be  excused  from  answering  any  question,  put  either  vivd 
voce  or  by  interrogatory,  or  from  making  any  discovery  of  documents,  on  the 
ground  that  the  answer  or  discovery  may  criminate  or  tend  to  criminate  him 
in  respect  of  an  offence  against  this  Act;  but  his  answer  shall  not  be  admissible 
in  evidence  against  him  in  any  criminal  proceeding,  other  than  a  prosecution 
for  perjury.  —  V.  11;  T.  13.;  S.  A.  14;  W.  A.  13;  N.  Z.  16. 

Evidence.  9.  In  any  civil  or  criminal  proceeding  under  this  Act  evidence 
shall  not  be  admissible  to  show  that  any  such  gift  or  consideration  as  is  mentioned 
in  this  Act  is  customary  in  any  trade  or  calling.  —  V.  13;  T.  16;  S.  A.  16;  W.  A.  15. 

Aiding  and  abetting  offences.  10.  Whoever  aids,  abets,  counsels,  or  procures 
or  is  in  any  way  directly  or  indirectly  knowingly  concerned  in  or  privy  to ;  a)  The 
commission  of  any  offence  against  this  Act ;  or  b)  The  commission  outside  Australia 
of  any  act,  in  relation  to  the  affairs  or  business  or  on  behalf  of  a  principal  resi- 
ding in  AustraUa,  which  if  committed  in  Australia  would  be  an  offence  against 
this  Act,  shall  be  deemed  to  have  committed  the  offence  and  be  punishable 
accordingly.  —  V.  7;  T.  9.;  S.  A.  10;  W.  A.  9;  N.  Z.  9. 

Information  upon  oath.  11.  Every  information  (other  than  an  indictment) 
for  any  offence  under  this  Act  shall  be  upon  oath.  —  E.  §  2;  V.  17;  T.  19;  S.  A.  20; 
W.  A.  19;  N.  Z.  10. 


Australian  Industries  Preservation  Acts,  1906—1910. 

a)  No.  9  of  1906.  An  Act  for  the  Preservation  of  Australian  Industries,  and 
for  the  Repression  of  Destructive  Monopolies  (24th  September,  1906).^) 

Part  I.    Preliminary. 

Short  title.  1.  This  Act  may  be  cited  as  the  Australian  Industries  Preser- 
vation Acts,  1906—1910. 

Division  of  Act.  2.  This  Act  is  divided  into  Parts  as  follows :  Part  I.  Pre- 
liminary.   Part  II.    Repression  of  Monopolies.    Part  III.   Prevention  of  Dumping. 

Interpretation.  3.  In  this  Act,  imless  the  contrary  intention  appears :  "Com- 
mercial trust"  includes  a  combination,  whether  wholly  or  partly  within  or  beyond 
Austraha,  of  separate  and  independent  persons  (corporate  or  unincorporate) 
whose  voting  power  or  determinations  are  controlled  or  controllable  by:  a)  lie 
creation  of  a  trust  as  understood  in  equity,  or  of  a  corporation,  wherein  the 
trustees  or  corporation  hold  the  interests,  shares,  or  stock  of  the  constituent 
persons;  or  b)  An  agreement;  or  c)  The  creation  of  a  board  of  management 
or  its  equivalent;  or  d)  Some  similar  means;  and  includes  any  division,  part, 
constituent^  person,  or  agent  of  a  commercial  trust.  "Inadequate  remuneration 
for  labour     includes  inadequate  pay  or  excessive  hours  or  any  terms  or  condi- 

1)  Incorporating  the  amendments  made  by  ISToa.  5  of  1908,  26  of  1909,  and  29  of  1910. 
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tions  of  labour  or  employment  unduly  disadvantageous  to  workers.  "Person" 
includes  corporation  and  firm  and  a  commercial  trust.  "The  Comptroller-General" 
means  the  Comptroller-General  of  Customs.  "Answer  questions"  means  that  the 
person  on  whom  the  obligation  of  answering  questions  is  cast  shall,  to  the  best  of 
his  knowledge,  information,  and  belief  truly  answer  all  questions  on  the  subject 
mentioned  that  the  Comptroller-General  or  the  person  named  by  him  shall  ask. 
"Produce  documents"  means  that  the  person  on  whom  the  obligation  to  produce 
documents  is  cast  shall,  to  the  best  of  his  power,  produce  to  the  Comptroller- Greneral 
or  to  the  person  named  by  him  all  documents  relating  to  the  subject-matter  men- 
tioned. ■ —  It  has  been  held  that  a  State  is  neither  a  person  nor  a  corporation  within  the  meaning 
of  those  terms  as  used  in  the  American  Anti-Trust  Act.  —  Lowenstein  v.  Evans,  69  Fed.  Rep.  908. 

Part  II.    Repression  of  Monopolies. 

Restraint  of  interstate  or  external  trade  and  destruction  of  industries.  4.  1.  Any 

person  who,  either  as  principal  or  as  agent,  makes  or  enters  into  any  contract,  or 
is  or  continues  to  be  a  member  of  or  engages  in  any  combination  in  relation  to  trade 
or  commerce  with  other  countries  or  among  the  States :  a)  in  restraint  of  or  with 
intent  to  restrain  trade  or  commerce;  or  b)  to  the  destruction  or  injury  of  or  with 
intent  to  destroy  or  injure  by  means  of  unfair  competition  any  Australian  industry 
the  preservation  of  which  is  advantageous  to  the  Commonwealth,  having  due  regard 
to  the  interests  of  producers,  workers,  and  consumers,  is  guilty  of  an  offence. 
Penalty:  Five  hundred  pounds  or  in  case  of  a  continuing  offence,  five  hundred 
pounds  for  each  day  during  which  the  offence  continues.  2.  Every  contract  made 
or  entered  into  in  contravention  of  this  section  shall  be  absolutely  illegal  and  void. 
3.  It  shall  be  a  defence  to  a  proceeding  for  an  offence  under  paragraph  (a)  of  sub- 
section 1.  of  this  section,  and  an  answer  to  an  allegation  that  a  contract  was  made 
or  entered  into  in  restraint  of,  or  with  intent  to  restrain,  trade  or  commerce,  if 
the  party  alleged  to  have  contravened  this  section  proves :  (a)  that  the  matter  or 
thing  alleged  to  have  been  done  in  restraint  of,  or  with  intent  to  restrain,  trade 
or  commerce,  was  not  the  detriment  of  the  pubUc,  and  (b)  that  the  restraint  of 
trade  or  commerce  effected  or  intended  was  not  unreasonable.  —  Under  the  Common- 
wealth Constitution  (§  51)  the  Act  is  necessarily  Umited  in  its  application  to  trade  and  com- 
merce with  other  countries  and  among  the  States.  It  can  have  no  application  to  purely 
intrastate  transactions.  —  Cp.  U.  S.  v.  E.  C.  Knight  Co.,  156  U.  S.  1.  —  One  important 
distinction  between  the  Commonwealth  Act  and  the  American  Act  (Act  of  2d  July,  1890, 
c.  647,  26  U.  S.  Stat.  L.  209)  upon  which  it  is  modelled  is  to  be  noted.  The  American  Act 
applies  to  all  direct  restraints  on  interstate  and  foreign  commerce.  —  U.  S.  v.  Joint  Traffic 
Association,  171  U.  S.  505.  The  Commonwealth  Act  applies  only  to  such  agreements  and 
combinations  as  are  detrimental  to  the  public  or  injurious  to  an  Austrahan  industry  which  it  is 
advantageous  to  the  Commonwealth  to  preserve.  —  Cp.  §§  5,  6,  7,  8,  10,  18.  And  the  American 
Act  is,  by  judicial  interpretation,  limited  in  its  application  to  monopolies  imposing  an  undue 
restraint  on  interstate  or  foreign  commerce.  —  U.  S.  v.  Standard  Oil  Co.,  (May  15,  1911).  • — 
The  American  Act  has  been  held  to  apply  to  agreements  and  combinations  to  increase  or 
decrease  the  price  of  conmiodities,  the  objects  of  interstate  or  foreign  commerce.  —  Addyston- 
Pipe,  etc.,  Co.  v.  U.  S.,  175  U.  S.  211.  To  the  regulation  of  charges  of  transportation  by  interstate 
carriers.  —  U.  S.  v.  Joint  Traffic  Association,  171  U.  S.  505.  To  the  obstruction  of  interstate 
traffic  by  force  and  violence  of  a  combination  of  strikers.  —  U.  S.  v.  Debs,  64  Fed.  Bep.  724 
To  organized  boycotts  by  labor  unions  interfering  with  an  interstate  business.  —  Loewe  v.  Lawlor, 
208  U.  S.  274.  It  is  settled  that  it  is  not  essential  that  the  result  of  the  agreement  be  a  com- 
plete monopoly.  It  is  sufficient  if  it  reaUy  tends  to  that  end,  and  to  deprive  the  pubUc  of  the 
advantages  of  free  competition.  But  the  Act  is  not  intended  to  affect  contracts  which  have 
only  a  remote  and  indirect  bearing  on  interstate  and  foreign  commerce.  —  Field  v.  Barber 
Asphalt  Paving  Co.,   194  U.  S.  618. 

[§  5  is  repealed.]  —  This  section  was  ultra  vires  the  Commonwealth  Parliament.  — 
Huddart  Parker  &  Co.  v.  Moorehead,  8  C.  L.  R.  330. 

Unfair  competition.  6.  1.  For  the  purposes  of  section  four  and  section  ten, 
unfair  competition  means  competition  which  is  unfair  in  the  circumstances; 
and  in  the  following  cases  the  competition  shall  be  deemed  to  be  unfair  unless 
the  contrary  is  proved:  a)  If  the  defendant  is  a  commercial  trust;  b)  If  the 
competition  would  probably  or  does  in  fact  result  in  an  inadequate  remuneration 
for  labour  in  the  Austrahan  industry;  c)  If  the  competition  would  probably  or 
does  in  fact  result  in  creating  substantial  disorganization  in  Australian  industry 
or  throwing  workers  out  of  employment;  d)  If  the  defendant,  with  respect  to 
any  goods  or  services  which  are  the  subject  of  the  competition,  gives,  offers,  or 
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promises  to  any  person  anj'  rebate,  refund,  discount,  or  reward  upon  condition 
that  that  person  deals,  or  in  consideration  of  that  person  having  dealt,  with  the 
defendant  to  the  exclusion  of  other  persons  deahng  in  similar  goods  or  services. 
2.  In  determining  whether  the  competition  is  unfair,  regard  shall  be  had  to  the 
management,  the  processes,  the  plant,  and  the  machinery  employed  or  adopted 
in  the  Austrahan  industry  affected  by  the  competition  being  reasonably  efficient, 
effective,  and  up-to-date. 

Monopoly  of  interstate  or  external  trade.  7.  1.  Any  person  who  monopohzes 
or  attempts  to  monopohze,  or  combines  or  conspires  with  any  other  person  to 
monopolize,  any  part  of  the  trade  or  commerce  with  other  countries  or  among 
the  States,  is  guilty  of  an  indictable  offence.  Penalty:  Five  hundred  pounds  for 
each  day  during  which  the  offence  continues,  or  one  year's  imprisonment,  or  both; 
or  in  the  case  of  a  corporation,  one  thousand  pounds  for  each  day  during  which 
the  offence  continues.  2.  Every  contract  made  or  entered  into  in  contravention 
of  this  section  shall  be  absolutely  illegal  and  void.  3.  The  Attorney- General  may 
elect,  instead  of  proceeding  by  indictment  for  an  offence  against  this  section,  to 
institute  proceedings  in  the  High  Court  by  way  of  civil  action  for  the  recovery  of 
the  pecuniary  penalties  for  the  offence;  in  which  case  the  action  shall  be  tried 
before  a  Justice  of  that  Court  without  a  jury.  —  Cp.  26  U.  S.  Stat.  L.  209,  §  2. 
—  It  has  been  suggested  that  the  language  of  the  American  Act,  which  is  similar  to  that  of 
the  Commonwealth  Act,  is  broad  enough  to  cover  cases  of  monopolies  owned  by  single  indi- 
viduals. —  Northern  Securities  Co.  v.  U.  S.    193  U.  S.  197  (dissenting  opinions). 

Unfair  concessions  by  persons,  7  A.  1.  Any  person  who,  id  relation  to  trade 
or  commerce  with  other  countries  or  among  the  States,  either  as  principal  or  agent, 
in  respect  of  dealings  in  any  goods  or  services  gives  offers  or  promises  to  any  other 
person  any  rebate,  refund,  discoimt,  concession,  or  reward,  for  the  reason,  or  upon 
the  condition  express  or  implied,  that  the  latter  person:  a)  Deals  or  has  dealt,  or 
will  deal,  or  intends  to  deal,  exclusively  with  any  person,  either  in  relation  to  any 
particular  goods  or  services  or  generally;  or  b)  Deals,  or  has  dealt,  or  will  deal, 
or  intends  to  deal,  exclusively  with  members  of  a  commercial  trust,  either  in  relation 
to  any  particular  goods  or  services  or  generally;  or  c)  Does  not  deal,  or  has  not 
dealt,  or  will  not  deal,  or  does  not  intend  to  deal,  with  certain  persons,  either  in 
relation  to  any  particxilar  goods  or  services  or  generally ;  or  d)  Is  or  becomes  a  member 
of  a  commercial  trust,  is  guilty  of  an  offence.  Penalty :  Five  hundred  poimds.  2.  Every 
contract  made  or  entered  into  in  contravention  of  this  section  shall  be  absolutely 
illegal  and  void.  3.  It  shall  be  a  defence  to  a  prosecution  under  this  section,  and 
an  answer  to  an  allegation  that  a  contract  was  made  or  entered  into  in  contravention 
of  this  section,  if  the  party  alleged  to  have  contravened  this  section  proves  that 
the  matter  or  thing  alleged  to  have  been  done  in  contravention  of  this  section  was 
not  to  the  detriment  of  the  pubhc,  and  did  not  constitute  competition  which  was 
unfair  in  the  circumstances  and  was  not  destructive  of  or  injurious  to  any  Australian 
industry. 

Improper  refusals  to  sell  persons.  7B.  Any  person  who,  in  relation  to  trade 
and  commerce  with  other  countries  or  among  the  States,  either  as  principal  or  agent, 
refuses  either  absolutely  or  except  upon  disadvantageous  conditions  to  sell  or  supply 
to  any  other  person  any  goods  or  services  for  the  reason  that  the  latter  person: 
a)  Deals,  or  has  dealt,  or  will  deal,  or  intends  to  deal,  with  any  person;  or  b)  Deals, 
or  has  dealt,  or  wiU  deal,  or  intends  to  deal,  with  pei'sons  who  are  not  members  of 
of  a  commercial  trust;  or  c)  Is  not  a  member  of  a  commercial  trust,  is  guilty  of 
an  offence.    Penalty  Five  Hundred  pounds. 

[§  8  is  repealed.]  —  This  section  was  ultra  vires  the  Commonwealth  Parliament.  — 
Huddart  Parker  &  Co.  v.  Moorehead,  8  C.  L.  R.  330. 

Aiding  and  abetting.  9.  Whoever  aids,  abets,  counsels,  or  procures,  or  by  act 
or  emission  is  in  any  way,  directly  or  indirectly,  knowingly  concerned  in  or  privy 
to:  a)  The  commission  of  any  offence  against  this  Part  of  this  Act;  or  b)  The 
doing  of  any  act  outside  Australia  which  would,  if  done  within  Australia,  be  an 
offence  against  this  Part  of  this  Act,  shall  be  deemed  to  have  committed  the 
offence.    Penalty:  Five  hundred  pounds. 

Injunction.  10.  1.  The  Attorney-General,  or  any  person  thereto  authorized 
by  him,  may  institute  proceedings  in  the  High  Court  to  restrain  by  injunction 
after  hearing  and  determining  the  merits  and  not  by  way  of  interlocutory  order 
the  carrying  out  of  any  contract  made  or  entered  into  after  the  commencement  of 
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this  Act  or  any  combination  which  a)  Is  in  restraint  of  trade  or  commerce;  or 
b)  Is  destructive  or  injurious,  by  means  of  unfair  competition,  to  any  AustraUan 
industry  the  preservation  of  which  is  advantageous  to  the  Commonwealth,  having 
due  regard  to  the  interests  of  producers,  workers,  and  consumers.  Provided  that 
this  section  shall  only  apply  to  contracts  or  combinations  in  relation  to  commerce  with 
other  countries  or  among  the  States.  2.  On  the  conviction  of  any  person  for  an 
offence  under  this  Part  of  this  Act  the  Justice  before  whom  the  trial  takes  place  shall, 
upon  apphcation  by  or  on  behaH  of  the  Attorney-General  or  any  person  thereto 
authorized  by  him,  grant  an  injunction  restraining  the  convicted  person  and  his 
servants  and  agents  from  the  repetition  or  continuance  of  the  offence  of  which  he 
has  been  convicted.  —  Cp.  26  XJ.  S.  Stat.  L.  209,  §  4. 

Disobedience  to  injunction.  10  A.  1.  Any  person  who  does  any  act  or  thing 
in  disobedience  of  an  injunction  granted  imder  this  part  of  this  Act  shall  be 
guilty  of  an  offence.  Penalty:  Five  hundred  pounds  for  each  day  during  which 
the  offence  continues.  2.  This  section  shaU  not  be  deemed  to  derogate  from  the 
power  of  the  High  Court,  apart  from  this  section,  to  enforce  obedience  to  the 
injunction. 

Action  for  treble  damages.  Incriminating  answer  or  discovery.  11.  1.  Any 
person  who  is  injured  in  his  person  or  property  by  any  other  person,  by  reason 
of  any  act  or  thing  done  by  that  other  person  in  contravention  of  this  Part  of 
this  Act,  or  by  reason  of  any  act  or  thing  done  in  contravention  of  any  injunction 
granted  under  this  Part  of  this  Act,  may,  in  the  High  Court,  before  a  Justice 
without  a  jury,  sue  for  and  recover  treble  damages  for  the  injury.  2.  No  person 
shall,  in  any  proceeding  under  this  section,  be  excused  from  answering  any 
question  put  either  viva  voce  or  by  interrogatory,  or  from  making  any  discovery 
of  documents,  on  the  ground  that  the  answer  or  discovery  may  criminate  or 
tend  to  criminate  him ;  but  his  answer  shall  not  be  admissible  in  evidence  against 
him  in  any  criminal  proceeding  other  than  a  prosecution  for  perjury.  —  Cp.  26  U.  S. 
Stat.  L.  210,  §  7.  Under  the  American  Act  it  has  been  held  that  the  action  for  treble  dam- 
ages must  be  a  direct  one,  and  that  the  same  cannot  be  recovered  by  way  of  set-off  against  a 
claim  of  the  person  charged  with  a  violation  of  the  Act.  —  Connolly  v.  Union  Sewer  Pipe  Co., 
184  U.  S.  540.  The  measure  of  damages  under  ordinary  circumstances  is  the  difference  be- 
tween the  price  paid  and  the  price  under  natural  conditions.  —  Atlanta  v.  Chattanooga 
Foundry  Co.,  127  Fed.  Rep.  23.  Only  actual  damages,  it  has  been  held,  are  recoverable,  not 
speculative  or  remote  damages.  —  Cent.  Coal,  etc.,  Co.  v.  Hartman,  111  Fed.  Rep.  96.  Bvit 
the  loss  of  profits   from  the  interruption  of  an  established  business  are  recoverable.  —  Ibid. 

Special  jury.  12.  The  jury  panel  for  the  trial  of  any  offence  against  this  Part 
of  this  Act,  or  for  the  trial  of  any  action  or  issue  under  this  Part  of  this  Act, 
shaU  be  taken  from  the  list  of  special  jurors  (if  any)  in  the  State  or  part  of  the 
Commonwealth  in  which  the  trial  takes  place. 

Trial  of  offences.  Second  offence.  13.  1.  Proceedings  for  the  recovery  of 
pecTiniary  penalties  for  offences  against  this  Part  of  this  Act  (other  than  indictable 
offences  or  offences  against  section  fifteen  B),  section  fifteen  C)  or  section  fifteen 
E)  shall  be  instituted  in  the  High  Court  by  way  of  civil  action  and  shall  be  tried 
before  a  Justice  of  that  Court  without  a  jury.  2.  Any  offence  against  this  Part 
of  this  Act  committed  by  a  person  who  has  previously  been  convicted  of  any  offence 
against  this  Part  of  this  Act  shall  be  an  indictable  offence,  punishable  on  conviction 
by  a  penalty  not  exceeding  five  hundred  pounds,  or  imprisonment  for  any  term  not 
exceeding  one  year,  or  both ;  in  the  case  of  a  corporation,  by  a  penalty  not  exceed- 
ing one  thousand  pounds. 

No  proceeding  without  authority  of  Attorney-General.  14.  1.  No  proceeding 
for  an  indictable  offence  or  for  the  recovery  of  penalties  shall  be  instituted  under 
this  Part  except  by  the  Attorney-General  or  some  person  authorized  by  him.  2.  No 
other  proceeding  shall  be  instituted  under  this  Part  without  the  written  consent  of 
the  Attorney- General. 

Information,  etc.,  to  suffice  if  in  words  of  this  Act.  14.  A.  In  any  proceeding 
for  an  offence  against  this  Part  of  this  Act,  any  indictment,  information,  statement 
of  claim,  conviction,  warrant,  or  other  process  shall  suffice  if  the  offence  is  set 
forth  as  nearly  as  may  be  in  the  words  of  this  Act. 

Evidence.  14B.  No  person  shall,  in  any  proceeding  for  an  offence  against  this 
Part  of  this  Act,  be  excused  from  answering  any  question,  put  either  viva  voce 
or  by  interrogatory,  or  from  making  any  discovery  of  documents,  on  the  ground 
that  the  answer  or  discovery  may  tend  to  criminate  him  or  make  him  liable  ot 
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a  penalty;  but  his  answer  shall  not  be  admissable  in  evidence  against  him  in  any 
civil  or  criminal  proceeding  other  than  a  proceeding  for  an  offence  against  this 
Act  or  a  prosecution  for  perjury. 

Minutes,  records,  etc.,  to  be  evidence.  14 C.  In  any  proceeding  for  an  offence 
against  this  Part  of  this  Act,  wherein  a  combination  or  conspiracy  or  attempted 
combination  or  conspiracy  in  contravention  of  this  Act  is  alleged,  any  book,  document, 
paper,  or  writing  containing:  (a)  any  minute,  note,  record,  or  memorandum  of 
any  proceeding  at  any  meeting  of  the  persons  or  any  of  the  persons  alleged  to 
have  been  parties  or  privy  to  the  combination,  conspiracy,  or  attempt,  or  (b)  any 
entry  purporting  to  be  a  copy  of  or  extract  from  any  such  book,  document,  paper, 
or  writing,  shall,  upon  proof  that  it  was  produced  by  or  came  from  the  custody 
of  those  persons  or  any  of  them,  or  of  a  responsible  officer,  or  a  representative 
of  those  persons  or  any  of  them  (i)  be  admissible  in  evidence  against  those  persons ; 
and  (ii)  be  evidence  that  the  matter  and  things  thereby  appearing  to  have  been 
done  by  those  persons  or  any  of  them  were  so  done,  and  that  any  person  thereby 
appearing  to  have  been  present  at  the  meeting  was  so  present. 

Books,  letters,  documents,  etc.,  to  be  evidence.  14D.  In  any  proceeding  for 
an  offence  against  this  Part  of  this  Act,  any  book,  letter,  document,  paper,  or 
writing,  or  anything  purporting  to  be  a  copy  of  or  extract  from  any  book,  letter, 
document,  paper,  or  writing,  containing  any  reference  to  any  matter  or  thing 
alleged  to  be  done  in  contravention  of  this  Act,  shall,  upon  proof  that  it  was 
produced  by  or  came  from  the  custody  of  a  person  charged  with  the  offence,  or 
a  responsible  officer  or  a  representative  of  that  person :  (a)  be  admissable  in  evidence 
against  that  person;  and  (b)  be  evidence  of  the  matters  and  things  thereby  ap- 
pearing, and  that  the  book,  letter,  document,  paper,  or  writing  (or,  in  the  case  of 
a  copy,  that  the  original  thereof)  was  written,  signed,  despatched,  and  received, 
and  that  any  such  copy  or  extract  is  a  true  copy  of  or  extract  from  the  original 
of  or  from  which  it  purports  to  be  a  copy  or  extract. 

Public  notification  of  terms  of  contract  or  combination.  Notice  by  Attorney- 
General.  Innocent  intent  presumed.  15.  1.  Any  person  party  to  a  contract  or 
member  of  a  combination  or  in  any  way  concerned  in  carrying  out  the  contract  or 
the  objects  of  the  combination  may :  a)  Lodge  with  the  Attorney-General  a  statu- 
tory declaration  by  himself,  or  in  the  case  of  a  corporation  by  some  one  ap- 
proved of  in  that  behalf  by  the  Attorney-General  setting  forth  truly,  fully,  and 
completely  the  terms  and  particulars  of  the  contract,  or  the  purposes,  objects, 
and  terms  of  agreement  or  constitution  of  the  combination,  as  the  case  may  be, 
and  an  address  in  Australia  to  which  notices  may  be  sent  by  the  Attorney-Ge- 
neral; and  b)  Publish  the  statutory  declaration  in  the  Gazette.  2.  The  Attorney- 
General  may  at  any  time  send  notice  to  the  person  abovementioned  (hereinafter 
called  the  declarant),  to  the  address  mentioned  in  the  statutory  declaration,  that 
he  considers  the  contract  or  combination  hkely  to  restrain  trade  or  commerce 
to  the  detriment  of  the  pubUc,  or  to  destroy  or  injure  an  Austrahan  industry  by 
unfair  competition.  3.  In  any  proceeding  against  the  declarant  in  respect 
of  any  offence  against  section  four  of  this  Act,  alleged  to  have  been  committed 
by  bun  in  relation  to  the  contract  or  combination  after  the  time  the  statutory 
declaration  has  been  lodged  and  pubhshed,  and  before  any  notice  as  aforesaid 
has  been  sent  to  him  by  the  Attorney-General,  it  shall  be  deemed  (but  as  regards 
the  declarant  only  and"^  not  as  regards  any  other  person)  that  the  declarant  had 
no  intent  to  contravene  the  provisions  of  the  section,  if  he  proves  that  the  statutory 
declaration  contains  a  true,  fuU,  and  complete  statement  of  the  terms  and  parti- 
culars of  the  contract,  or  the  purposes,  objects,  and  terms  of  agreement  or  con- 
stitutiori  of  the  combination,  as  the  case  may  be,  at  the  date  of  the  statutory 
declaration  and  at  the  date  of  the  alleged  offence. 

Burden  of  proof.  15  A.  In  any  prosecution  for  an  offence  against  sections  four, 
seven,  seven  A,  seven  B,  or  nine  of  this  Act  the  averments  of  the  prosecutor 
contained  in  the  information,  declaration,  or  claim  shall  be  deemed  to  be  proved 
in  the  absence  of  proof  to  the  contrary,  but  so  that :  a)  The  averment  in  the  in- 
formation of  intent  shall  not  be  deemed  sufficient  to  prove  such  intent,  and 
b)  In  aU  proceedings  for  an  indictable  offence  the  giult  of  the  defendant  must 
be  estabhshed  by  evidence. 

Power  to  require  persons  to  answer  questions  and  produce  documents.  15B.  1.  If 
the  Comptroller-General  believes  that  an  offence  has  been  committed  against  this 
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Part  of  this  Act,  or  if  a  complaint  has  heen  made  in  writing  to  the  Comptroller- 
General  that  an  offence  has  been  committed  against  this  Part  of  this  Act,  and  the 
Comptroller-Greneral  believes  that  the  offence  has  been  committed,  he  may  by  writing 
under  his  hand  require  any  person  whom  he  believes  to  be  capable  of  giving  any 
information  in  relation  to  the  alleged  offence  to  answer  questions  and  to  produce 
documents  to  him  or  to  some  person  named  by  him  in  relation  to  the  alleged 
offence.  2.  No  person  shall  refuse  or  fail  to  answer  questions  or  produce  documents 
when  required  to  do  so  in  pursuance  of  this  section.     Penalty:  Fifty  pounds. 

3.  The  Comptroller- General  or  any  person  to  whom  any  documents  are  produced 
in  pursuance  of  this  section  may  take  copies  of  or  extracts  from  those  documents. 

4.  No  person  shall  be  excused  from  answering  any  questions  or  producing  any 
documents  when  required  to  do  so  under  this  section  on  the  ground  that  the  answer 
to  the  question  or  the  production  of  the  document  might  tend  to  criminate  him 
or  make  him  liable  to  a  penalty ;  but  his  answer  shall  not  be  admissible  in  evidence 
against  him  in  any  civil  or  criminal  proceeding  other  than  a  proceeding  for  an 
offence  against  this  Part  of  this  Act.  —  This  section  is  intra  vires  the  Commonwealth 
Parliament.  —  Huddart  Parker  &  Co.  v.  Moorehead,  8  C.  L.  R.  330. 

Production  of  documents.  15  C.  1.  Whenever  a  complaint  on  oath  has  been 
made  in  writing  to  the  Comptroller- General  that  any  person  or  any  foreign  cor- 
poration or  any  trading  or  financial  corporation  formed  within  the  Commonwealth 
has  been  guilty  of  any  offence  against  this  Part  of  this  Act,  the  ComptroUer-General, 
if  he  believes  the  complaint  to  be  weU  founded,  may,  by  writing,  require  any 
such  person,  or  foreign  corporation,  or  trading  or  financial  corporation,  or  any 
member,  officer,  or  agent  of  any  such  corporation,  to  produce  and  hand  over  to 
him  or  to  some  person  appointed  by  him  in  writing  all  books  and  documents 
relating  to  the  subject-matter  of  the  complaint  and  all  books  and  documents  of 
any  kind  whatsoever  wherein  any  entry  or  memorandum  appears  in  any  way  relating 
to  the  subject-matter  of  the  complaint.  2.  Every  person  or  foreign  corporation, 
or  trading  or  financial  corporation  required  by  the  ComptroUer-General  as  aforesaid 
to  produce  to  him  or  to  some  person  appointed  by  him  in  writing  any  books  or 
documents  shall  forthwith  produce  and  hand  over  such  books  or  documents  accor- 
dingly. Penalty :  One  hundred  pounds.  3.  The  ComptroUer-General  or  any  person 
appointed  by  him  in  writing  may  inspect  aU  books  and  documents  produced  in 
pursuance  of  this  section  and  may  make  copies  of  or  extracts  from  those  books 
or  documents. 

Impounding  of  documents.  15D.  The  ComptroUer-General  may  impound  or 
retain  any  book  or  document  produced  to  him  or  to  any  person  so  appointed 
by  him  in  pursuance  of  the  preceding  section,  but  the  person  or  corporation 
otherwise  entitled  to  such  book  or  document  shaU  in  Ueu  thereof  be  entitled 
to  a  copy  certified  as  correct  by  the  ComptroUer-General,  and  such  certified 
copy  shall  be  receivable  in  aU  Courts  as  evidence  and  of  equal  validity  with  the 
original.  And  until  such  certified  copy  is  suppUed  the  ComptroUer-General  may 
at  such  times  and  places  as  he  shaU  think  proper  permit  such  person,  or  in  the 
case  of  a  corporation  any  person  appointed  for  the  purpose  by  the  corporation,  to 
inspect  and  take  extracts  from  the  books  or  documents  so  impounded  or  retained. 

Information  not  to  be  disclosed.  15 E.  No  person  shaU  disclose  any  information 
gained  by  him  in  the  exercise  of  the  powers  conferred  by  the  last  three  preceding 
sections  except:  a)  To  the  Attorney-General,  or  some  person  authorized  by  him; 
b)  To  the  ComptroUer-General;  c)  When  giving  evidence  in  any  proceeding  for  an 
offence  against  this  Part  of  this  Act.    Penalty:  Fifty  pounds. 

Part  III.     Prevention  of  Dumping. 

Interpretation.  16.  In  this  Part  of  this  Act:  "Justice"  means  a  Justice  of 
the  High  Court;  "The  ComptroUer-General"  means  the  ComptroUer-General  of 
Customs;  "Imported  goods"  and  "Australian  goods"  include  goods  of  those  classes 
respectively,  and  aU  parts  or  ingredients  thereof;  "Produced"  includes  manufac- 
tured, and  "producer"  includes  manufacturer;  "Trade"  includes  production  of 
every  kind;  "Industries"  shaU  not  include  industries  in  which  in  the  opinion  of 
the  ComptroUer-General  or  Justice  as  the  case  may  be,  the  majority  of  workers  do 
not  receive  adequate  remuneration  or  are  subject  to  unfair  terms  or  conditions 
of  labour  or  employment. 
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Industries  to  which  unfair  competition  refers.  17.  Unfair  competition  has 
in  all  cases  reference  to  competition  with  those  Australian  industries,  the  preser- 
vation of  which,  in  the  opinion  of  the  Comptroller-General  or  a  Justice  as  the  case 
may  be,  is  advantageous  to  the  Commonwealth,  having  due  regard  to  the  inter- 
ests of  producers,  workers,  and  consumers. 

When  competition  deemed  unfair.  18.  1.  For  the  purposes  of  this  Part  of 
this  Act,  competition  shall  be  deemed  to  be  unfair,  unless  the  contrary  is  proved, 
if:  a)  Under  ordinary  circumstances  of  trade  it  would  probably  lead  to  the 
Austrahan  goods  being  no  longer  produced  or  being  withdrawn  from  the  market  or 
being  sold  at  a  loss  unless  produced  at  an  inadequate  remuneration  for  labour;  or 
b)  The  means  adopted  by  the  person  importing  or  selling  the  imported  goods 
are,  in  the  opinion  of  the  Comptroller-General  or  a  Justice,  as  the  case  may  be, 
unfair  in  the  circumstances;  or  c)  The  competition  would  probably  or  does  in 
fact  result  in  an  inadequate  remuneration  for  labour  in  the  Austrahan  industry; 
or  d)  The  competition  would  probably  or  does  in  fact  result  in  creating  any 
substantial  disorganization  in  Austrahan  industry  or  throwing  workers  out  of 
employment ;  or  e)  The  imported  goods  have  been  purchased  abroad  by  or  for  the 
importer,  from  the  manufacturer  or  some  person  acting  for  or  in  combination 
with  him  or  accoimting  to  him,  at  prices  greatly  below  their  ordinary  cost  of 
production  where  produced  or  market  price  where  purchased;  or  f)  The  imported 
goods  are  imported  by  or  for  the  manufacturer,  or  some  person  acting  for  or  in 
combination  with  him  or  accounting  to  him,  and  are  being  sold  in  Australia  at 
a  price  which  is  less  than  gives  the  person  importing  or  seUing  them  a  fair 
profit  upon  their  fair  foreign  market  value,  or  their  fair  seUing  value  if  sold  in 
the  country  of  production,  together  with  all  charges  after  shipment  from  the  place 
whence  the  goods  are  exported  directly  to  Austraha  (including  Customs  duty). 
2.  In  determining  whether  the  competition  is  unfair,  regard  shall  be  had  to  the 
management,  the  processes,  the  plant,  and  the  machinery  employed  or  adopted 
in  the  Australian  industry  affected  by  the  competition  being  reasonably  efficient, 
effective,  and  up-to-date. 

Certificate  by  Comptroller  as  to  unfair  competition.  Matters  required  to  be 
specified.  Additional  statements.  Opportunity  to  show  cause.  Reference  by  Minister 
to  Justice.  19.  1.  The  Comptroller  General,  whenever  he  has  received  a  com- 
plaint in  writing  and  has  reason  to  believe  that  any  person  (hereinafter  called  the 
importer),  either  singly  or  in  combination  with  any  other  person  within  or  beyond 
the  Commonwealth,  is  importing  into  Austraha  goods  (hereinafter  called  import- 
ed goods)  with  intent  to  destroy  or  injure  any  Australian  industry  by  their  sale 
or  disposal  within  the  Commonwealth  in  unfair  competition  with  any  Australian 
goods,  may  certify  to  the  Minister  accordingly.  2.  The  certificate  of  the  Comp- 
troller-General shall  specify:  a)  The  imported  goods;  b)  The  Austrahan  industry 
and  goods;  c)  The  importer;  d)  The  grounds  of  unfairness  in  the  competition; 
e)  The  name,  address,  and  occupation  of  any  person  (not  being  an  officer  of  the 
pubhc  service)  upon  whose  information  he  may  have  acted.  3.  The  Comptroller- 
General  may  add  to  his  certificate  a  statement  of  such  other  facts  as  in  his 
opinion  ought  to  be  specified  to  give  the  importer  fair  notice  of  the  matters 
complained  of.  4.  The  ComptroUer-General  shall,  before  making  his  certificate, 
give  to  the  importer  an  opportunity  to  show  cause  why  the  certificate  should 
not  be  made  and  furnish  him  with  a  copy  of  the  complaint.  5.  On  receipt 
of  the  certificate  the  Minister  may:  a)  By  order  in  writing  refer  to  a  Justice 
the  investigation  and  determination  of  the  question  whether  the  imported  goods 
are  being  imported  with  the  intent  alleged;  and  if  so,  whether  the  importation 
of  the  goods  should  be  prohibited  either  absolutely  or  subject  to  any  specified 
conditions  or  restrictions  or  Hmitations ;  b)  Notify  in  the  Gazette  that  the 
question  has  been  so  referred;  and  c)  forward  to  the  Justice  a  copy  of  the 
certificate. 

Importation  pending  publication.  20.  From  the  date  of  the  Gazette  notice  until 
the  publication  in  the  Gazette  of  the  determination  of  the  question  by  the  Justice, 
goods,  the  subject  of  the  investigation,  shall  not  be  imported  unless  the  importer: 
a)  Gives  to  the  Minister  a  bond  with  such  sureties  as  the  Minister  approves,  for 
such  amount  (not  exceeding  the  true  value  of  the  goods  for  Customs  purposes) 
as  the  Minister  considers  just  and  reasonable  by  way  of  precaution  in  the  cir- 
cumstances,   and  conditioned  to  be  void  if  the  Justice  determines  the  question 
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in  favour  of  the  importer;  or  b)  Gives  such  other  security  and  compUes  with 
such  other  conditions  as  the  Minister  approves ;  and  those  goods  shall,  if  import- 
ed in  contravention  of  this  section,  be  deemed  to  be  prohibited  imports  within 
the  meaning  of  the  Gustems  Act,  1901,  and  the  provisions  of  that  Act  shall  apply 
to  the  goods  accordingly. 

Justice  to  investigate  and  determine.  Power  of  Justice.  Certificate  prima 
facie  evidence.  Justice  to  decide  according  to  conscience  and  merits.  Deter- 
mination final  and  conclusive.  21.  1.  The  Justice  shall  proceed  to  expeditiously 
and  carefully  investigate  and  determine  the  matter,  and  for  the  purpose  of  the 
proceeding  shall  have  power  to  inquire  as  to  any  goods,  things,  and  matters 
whatsoever  which  he  considers  pertinent,  necessary,  or  material.  2.  For  the  pur- 
pose of  the  proceeding  the  Justice  shall  sit  in  open  Court,  and  shall  have  all  the 
powers  of  a  Justice  in  the  exercise  of  the  ordinary  jurisdiction  of  the  High  Court. 
He  may,  if  he  thinks  fit,  and  shall  on  the  application  of  either  party,  state  a  case 
for  the  opinion  of  the  FuU  Court  upon  any  question  of  law  arising  in  the  proceed- 
ing. And  he  may,  if  he  thinks  fit,  at  any  stage  of  the  proceeding,  refer  the  in- 
vestigation and  determination  of  the  matter  to  the  Pull  Court,  which  shall  in  that 
case  have  all  the  powers  and  functions  of  a  Justice  under  this  Part  of  this  Act. 

3.  The  certificate  of  the  Comptroller- General  shall  be  'prima  facie  evidence  of  facts 
by  subsection  (2)  of  section  nineteen  of  this  Act  required  to  be  specified  therein. 

4.  In  addition  to  the  Comptroller-General  and  the  importer  the  Justice  may,  if 
he  thinks  fit,  allow  any  person  interested  in  importing  imported  goods  to  be  re- 
presented at  the  investigation.  5.  The  Justice  shall  be  guided  by  good  conscience 
and  the  substantial  merits  of  the  case,  without  regard  to  legal  forms  or  technicali- 
ties, or  whether  the  evidence  before  him  is  in  accordance  with  the  law  of  evi- 
dence or  not.  6.  No  person  shall  in  any  proceeding  before  a  Justice  be  excused 
from  answering  any  question  or  producing  documents  on  the  ground  that  the  answer 
or  production  may  criminate  or  tend  to  criminate  him,  but  his  answer  shall  not  be 
admissible  in  evidence  against  him  in  any  criminal  proceeding  other  than  a  prose- 
cution for  perjury.  7.  The  Justice  shall  forward  his  determination  to  the  Minister. 
8.  In  the  case  of  the  following  agricultural  implements :  Ploughs  of  aU  kinds  over 
11/2  cwt.,  tine  harrows,  disc  harrows,  grain  drills,  combined  grain  seed  and  manure 
drUls,  land  rollers,  cultivators,  chaff  cutters,  seed  cleaners,  stripper  harvesters,  and 
any  other  implement  usually  used  in  agriculture,  the  Justice  shall  inquire  into  and 
determine  the  question  whether  the  goods  are  being  imported  with  the  effect  of 
benefiting  the  primary  producers  without  unfairly  injuring  any  other  section  of 
the  community  of  the  Commonwealth.  9.  The  determination  of  the  Justice  shall 
be  final  and  conclusive  and  without  appeal,  and  shall  not  be  questioned  in  anyway. 

Action  upon  determination.  Reduction  of  amount  of  bond.  22.  1.  Upon  the 
receipt  of  the  determination  of  the  Justice,  the  Minister  shall  forthwith  cause 
it  to  be  pubhshed  in  the  Oazette.  2.  If  the  Justice  determines  that  the  imported 
goods  are  being  imported  with  the  intent  alleged,  and  that  their  importation  should 
be  prohibited  either  absolutely  or  subject  to  any  specified  conditions  or  restrictions 
or  limitations  of  any  kind  whatsoever:  a)  The  determination  when  so  published 
shah  have  the  effect  of  a  proclamation  under  the  Customs  Act,  1901,  prohibiting 
the  importation  of  the  goods  either  absolutely  or  subject  to  those  conditions  or 
restrictions  or  hmitations  as  the  case  may  be;  and  in  that  case  the  provisions  of 
that  Act  shall  apply  to  goods  so  prohibited;  and  b)  The  Justice  may  by  order 
reduce  the  amount  recoverable  under  any  bond  given  in  pursuance  of  this  Part 
of  this  Act  to  such  sum  as  the  importer  satisfies  him  is  reasonable  and  just  in 
the  circumstances. 

Power  to  rescind  prohibition.  23.  The  Governor-General  may  at  any  time,  by 
proclamation,  simultaneously  with  or  subsequently  to  any  prohibition  under  this 
Part  of  this  Act,  rescind  in  whole  or  in  part,  the  prohibition  or  any  condition 
or  restriction  or  limitation  on  importation  imposed  thereby. 

Determination  to  be  laid  before  Parliament.  24.  In  aU  cases  of  prohibition 
the  determination  of  the  Justice  and  any  proclamation  affecting  the  same  shall  be 
laid  before  both  Houses  of  the  Parliament  within  seven  days  after  the  publication 
in  the  Gazette,  or,  if  the  Parliament  is  not  then  sitting,  within  seven  days  after 
the  next  meeting  of  ParUament. 

Rules  of  Court.  25.  The  Justices  of  the  High  Court,  or  a  majority  of  them, 
may  make  Rules  of  Court,  not  inconsistent  with  this  Act,  for  regulating  the  pro- 
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ceedings  before  a  Justice  under  this  Part  of  this  Act,  and  for  carrying  this  Part  of 
this  Act  into  effect. 

Wilfully  making  false  statement  or  misleading  Comptroller-General.  26.  1.  Any 

person  who  wilfully:  a)  Makes  to  the  Comptroller-General  or  to  any  officer  of 
Customs  any  false  statement  in  relation  to  any  action  or  proceedings  taken  or 
proposed  to  be  taken  under  this  Part  of  this  Act;  or  b)  Misleads  the  ComptroUer- 
G«neral  in  any  particular  likely  to  affect  the  discharge  of  his  duty  under  this 
Act,  shall  be  guilty  of  an  offence.  Penalty:  One  hundred  pounds  or  twelve 
months'  imprisonment.  2.  Any  person  convicted  under  the  last  preceding  sub- 
section may  be  ordered  by  the  Justice  to  whom  a  question  is  referred  under  this 
Part  of  this  Act  to  pay  the  whole  or  part  of  the  costs  incurred  by  the  importer 
in  whose  favour  the  question  is  determined. 


b)  No.  5  of  1908.    An  act  to  amend  the  Australian  Industries  Preser- 
vation Act,  1906  (14th  April,  1908). 


c)  No.  26  of  1909.    An  act  to  amend  the  Australian  Industries  Preser- 
vation Acts  1906-1907  (13th  December,  1909). 


d)  No.  29  of  1910.    An  Act  to  amend  the  Australian  Industries  Preser- 
vation Acts  1906-1909  (25th  November,  1910). 

[The  amendments  effected  by  Acts  b,  c,  and  d  are  incorporated  in  the  prin- 
cipal Act.] 

Marine  Insurance  Act,  1909. 

No.  11  of  1909.    An  Act  relating  to  Marine  Insurance 
(11th  November,  1909).^) 

Part  I.     Preliminary. 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  the  Marine 
Insurance  Act,  1909,  and  shall  commence  on  a  day  to  be  fixed  by  proclamation. 

Parts.  2.  This  Act  is  divided  into  Parts  as  follows:  Part  I.  Preliminary. 
Part  II.  Marine  Insurance.  Division  1.  Limits  of  Marine  Insurance;  Division  2: 
Insurable  Interest:  Division  3:  Insurable  Value;  Division  4:  Disclosures  and 
Representations;  Division  5:  The  Pohcy;  Division  6:  Double  Insurance;  Divi- 
sion 7 :  Warrenties;  Division  8 :  The  Voyage.  Part  III.  Assignment  of  Policy.  Part  IV. 
The  Premium.  Part  V.  Loss  and  Abandonment;  Division  1:  General;  Division  2: 
Partial  Losses  (including  Salvage,  General  Average,  and  Particular  Charges) ; 
Part  VI.  Measure  of  Indemnity;  Division  1:  Liability  of  Insurer  for  Loss;  Divi- 
sion 2:  Rights  of  Insmrer  on  Payment  of  Loss.  Part  VII.  Return  of  Premium. 
Part  VIII.  Mutual  Insurance.   Part  IX.  Supplemental. 

Interpretation.  3.  In  this  Act,  unless  the  contrary  intention  appears:  "Ac- 
tion" includes  counterclaim  and  set-off;  "Freight"  includes  the  profit  derivable 
by  a  ship-owner  from  the  employment  of  his  ship  to  carry  his  own  goods  or 
moveables,  as  well  as  freight  payable  by  a  third  party,  but  does  not  include 
passage  money;  "Moveables"  means  any  moveable  tangible  property,  other  than 
the  ship,  and  includes  money,  valuable  securities,  and  other  documeniis;  "Policy" 
means  a  marine  policy.  —  E.  §  90. 

Saving  of  rules  of  common  law,  4.  The  rules  of  the  common  law,  including 
the  law  merchant,  save  in  so  far  as  they  are  inconsistent  with  the  express  pro- 
visions of  this  Act,  shaU  apply  to  contracts  of  marine  insurance.  —  E.  §  91  (2). 

1)  The  references  in  the  notes  are  to  (E.)  the  Imperial  Marine  Insurance  Act,  1906,  (6  Edw.  7, 
c.  41). 
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Application  of  certain  Imperial  and  State  Acts.  5.  The  imperial  Acts  and 
State  Acts  set  out  in  the  first  Schedule  shall  not  to  the  extent  therein  specified 
apply  to  any  contract  or  policy  of  marine  insurance  to  which  this  Act  applies. 
—  E.  §  92. 

Application  of  Act.  6.  1.  This  Act  shall  apply  to  marine  insurance,  other 
than  State  marine  insurance  extending  beyond  the  limits  of  the  State  concerned. 
2.  This  Act  does  not  apply  to  contracts  of  marine  insurance  made  before  the 
commencement  of  this  Act. 

Part  II.    Marine  Insurance. 
Division  1.    Limits  of  marine  insurance. 

Marine  insurance  defined.  7.  A  contract  of  marine  insurance  is  a  contract 
whereby  the  insurer  undertakes  to  indemnify  the  assured,  in  manner  and  to  the 
extent  thereby  agreed,  against  marine  losses,  that  is  to  say,  the  losses  incident 
to  marine  adventure.  —  E.  §  1. 

Mixed  sea  and  land  risks.  8.  1.  A  contract  of  marine  insurance  may,  by  its 
express  terms,  or  by  usage  of  trade,  be  extended  so  as  to  protect  the  assured 
against  losses  on  inland  waters  or  on  any  land  risk  which  may  be  incidental  to 
any  sea  voyage.  2.  Where  a  ship  in  course  of  building,  or  the  launch  of  a  ship,  or 
any  adventure  analogous  to  a  marine  adventure,  is  covered  by  a  poHcy  in  the 
form  of  a  marine  pohcy,  the  provisions  of  this  Act,  in  so  far  as  applicable,  shall 
apply  thereto;  but,  except  as  by  this  section  provided,  nothing  in  this  Act  shall 
alter  or  affect  any  rule  of  law  apphcable  to  any  contract  of  insurance  other  than 
a  contract  of  marine  insurance  as  by  this  Act  defined.  —  E.  §  2. 

Marine  adventure  and  maritime  perils  defined.  9.  1.  Subject  to  the  provisions 
of  this  Act,  every  lawful  marine  adventure  may  be  the  subject  of  a  contract  of 
marine  insurance.  2.  In  particular  there  is  a  marine  adventure  where:  a)  Any 
ship,  goods,  or  other  moveables  are  exposed  to  maritime  perils.  Such  property  is 
in  tliis  Act  referred  to  as  "insurable  property";  b)  The  earning  or  acquisition  of 
any  freight,  passage  money,  commission,  profit,  or  other  pecuniary  benefit,  or  the 
security  for  any  advances,  loan,  or  disbursements,  is  endangered  by  the  exposure 
of  insurable  property  to  maritime  perils ;  c)  Any  Uabihty  to  a  third  party  may  be 
incurred  by  the  owner  of,  or  other  person  interested  in  or  responsible  for,  insurable 
property,  by  reason  of  maritime  perils.  "Maritime  perils"  means  the  perils  con- 
sequent on,  or  incidental  to,  the  navigation  of  the  sea,  that  is  to  say,  perils  of  the 
seas,  fire,  war  perils,  pirates,  rovers,  thieves,  captures,  seizures,  restraints,  and  de- 
tainments of  princes  and  peoples,  jettisons,  barratry,  and  any  other  perils,  either 
of  the  Uke  kind  or  which  may  be  designated  by  the  policy.  —  E.  §  3. 

Division  2.    Insurable  interest. 

Avoidance  of  wagering  or  gaming  contracts.  10.  1.  Every  contract  of  marine 
insurance  by  way  of  gaming  or  wagering  is  void.  2.  A  contract  of  marine  in- 
surance is  deemed  to  be  a  gaming  or  wagering  contract:  a)  Where  the  assured 
has  not  an  insurable  interest  as  defined  by  this  Act,  and  the  contract  is  entered 
into  with  no  expectation  of  acquiring  such  an  interest;  or  b)  Where  the  poUcy  is 
made  "interest  or  no  interest",  or  "without  further  proof  or  interest  than  the  policy 
itself",  or  "without  benefit  of  salvage  to  the  insurer",  or  subject  to  any  other  like 
term :  Provided  that  where  there  is  no  possibility  of  salvage,  a  policy  may  be  effec- 
ted without  benefit  of  salvage  to  the  insurer.  —  E.  §  4. 

Insurable  interest  defined.  11.  1.  Subject  to  the  provisions  of  this  Act,  every 
person  has  an  insurable  interest  who  is  interested  in  a  marine  adventure.  2.  In 
particular  a  person  is  interested  in  a  marine  adventure  where  he  stands  in  any 
legal  or  equitable  relation  to  the  adventure  or  to  any  insurable  property  at  risk 
therein,  in  consequence  of  which  he  may  benefit  by  the  safety  or  due  arrival  of 
insurable  property,  or  may  be  prejudiced  by  its  loss  or  by  damage  thereto,  or  by 
the  detention  thereof,  or  may  incur  liabiUty  in  respect  thereof.  —  E.  §  5. 

When  interest  must  attach.  12.  1.  The  assured  must  be  interested  in  the  sub- 
ject-matter insured  at  the  time  of  the  loss  though  he  need  not  be  interested  when 
the  insurance  is  effected.  Provided  that  where  the  subject-matter  is  insured  "lost 
or  not  lost,"  the  assured  may  recover  although  he  may  not  have  acquired  his  in- 
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terest  until  after  the  loss,  unless  at  the  time  of  effecting  the  contract  of  insur- 
ance the  assured  was  aware  of  the  loss,  and  the  insurer  was  not.  2.  Where  the 
assured  has  no  interest  at  the  time  of  the  loss,  he  cannot  acquire  interest  by  any 
act  or  election  after  he  is  aware  of  the  loss.  —  E.  §  6. 

Defeasible  or  contingent  interest.  13.  1.  A  defeasible  interest  is  insurable,  as 
also  is  a  contingent  interest.  2.  In  particular,  where  the  buyer  of  goods  has  in- 
sured them,  he  has  an  insurable  interest,  notwithstanding  that  he  might,  at  his 
election,  have  rejected  the  goods,  or  have  treated  them  as  at  the  seller's  risk,  by 
reason  of  the  latter's  delay  in  making  delivery  or  otherwise.  —  E.  §  7. 

Partial  interest.  14.  A  partial  interest  of  any  nature  is  insurable.  —  E.   §  8. 

Re-insurance.  15.  1.  The  insurer  under  a  contract  of  marine  insurance  has 
an  insurable  interest  in  his  risk,  and  may  re-insure  in  respect  of  it.  2.  Unless 
the  pohoy  otherwise  provides,  the  original  assured  has  no  right  or  interest  in  res- 
pect of  such  re-insurance.  —  E.  §  9. 

Bottomry.  16.  The  lender  of  money  on  bottomry  or  respondentia  has  an  in- 
surable interest  in  respect  of  the  loan.  —  E.  §  10. 

Master's  and  seamen's  wages.  17.  The  master  or  any  member  of  the  crew 
of  a  ship  has  an  insurable  interest  in  respect  of  his  wages.  —  E.  §  U. 

Advance  freight.  18.  In  the  case  of  advance  freight,  the  person  advancing 
the  freight  has  an  insurable  interest,  in  so  far  as  such  freight  is  not  repayable 
in  case  of  loss.  —  E.  §  12. 

Charges  of  insurance.  19.  The  assured  has  an  insurable  interest  in  the  charges 
of  any  insurance  wliich  he  may  effect.  —  E.  §  13. 

Quantum  of  interest.  20.  1.  Where  the  subject-matter  insured  is  mortgaged, 
the  mortgagor  has  an  insurable  interest  in  the  fuU  value  thereof,  and  the  mort- 
gagee has  an  insurable  interest  in  respect  of  any  sum  due  or  to  become  due 
luider  the  mortgage.  2.  A  mortgagee,  consignee,  or  other  person  having  an  in- 
terest in  the  subject  matter  insured  may  insure  on  behalf  and  for  the  benefit  of 
other  persons  interested  as  weU  as  for  Ms  own  benefit.  3.  The  owner  of  insurable 
property  has  an  insurable  interest  in  respect  of  the  full  value  thereof,  notwith- 
standing that  some  third  person  may  have  agreed,  or  be  liable,  to  indemnify  him 
in  case  of  loss.  —  E.  §  14. 

Assignment  of  interest.  21.  Where  the  assured  assigns  or  otherwise  parts 
with  his  interest  in  the  subject-matter  insured,  he  does  not  thereby  transfer  to 
the  assignee  his  rights  under  the  contract  of  insurance,  unless  there  be  an  express 
or  implied  agreement  with  the  assignee  to  that  effect.  But  the  provisions  of  this 
section  do  not  affect  a  transmission  of  interest  by  operation  of  law.  —  E.  §  15. 

Division  3.    Insurable  value. 

Measure  of  insurable  value.  22.  Subject  to  any  express  provision  or  valuation 
in  the  pohcy,  the  insurable  value  of  the  subject-matter  insured  must  be  ascer- 
tained as  follows :  a)  In  insurance  on  a  ship,  the  insurable  value  is  the  value,  at 
the  commencement  of  the  risk,  of  the  ship,  including  her  outfit,  provisions  and 
stores  for  the  officers  and  crew,  money  advanced  for  seamen's  wages,  and  other 
disbursements  (if  any)  incurred  to  make  the  ship  fit  for  the  voyage  or  adventure 
contemplated  by  the  pohcy,  plus  the  charges  of  insurance  upon  the  whole.  The 
insurable  value,  in  the  case  of  a  steamship,  includes  also  the  machinery,  boilers, 
and  coals  and  engine  stores  if  owned  by  the  assured,  and  in  the  case  of  a  ship 
engaged  in  a  special  trade,  the  ordinary  fittings  requisite  for  that  trade;  b)  In 
insurance  on  freight,  whether  paid  in  advance  or  otherwise,  the  insurable  value  is 
the  gross  amount  of  the  freight  at  the  risk  of  the  assured,  plus  the  charges  of  in- 
surance ;  c)  In  insurance  on  goods  or  merchandise,  the  insurable  value  is  the  prime 
cost  of  the  property  insured,  plus  the  expenses  of  and  incidental  to  shipping  and 
the  charges  of  insurance  upon  the  whole;  d)  In  insurance  on  any  other  subject- 
matter,  the  insurable  value  is  the  amount  at  the  risk  of  the  assured  when  the 
pohcy  attaches,  plus  the  charges  of  insurance.  —  E.  §  16; 

Division  4.    Disclosure  and  representations. 

Insurance  is  uberrimae  fidei.  23.  A  contract  of  marine  insurance  is  a  contract 
based  upon  the  utmost  good  faith,  and,  if  the  utmost  good  faith  be  not  observed 
by  either  party,  the  contract  may  be  avoided  by  the  other  party.  —  E.  §  17. 
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Disclosure  by  assured.  24.  1.  Subject  to  the  provisions  of  this  section,  the 
assured  must  disclose  to  the  insurer,  before  the  contract  is  concluded,  every  ma- 
terial circumstance  which  is  known  to  the  assured,  and  the  assured  is  deemed  to 
know  every  circumstance  which,  in  the  ordinary  course  of  business,  ought  to  be 
known  by  him.  If  the  assured  fails  to  make  such  disclosure,  the  insurer  may  avoid 
the  contract.  2.  Every  circumstance  is  material  which  would  influence  the  judg- 
ment of  a  prudent  insurer  in  fixing  the  premium,  or  determining  whether  he  will 
take  the  risk.  3.  In  the  absence  of  inquiry  the  following  circumstances  need  not 
be  disclosed,  namely:  a)  Any  circumstance  which  diminishes  the  risk;  b)  Any 
circumstance  which  is  known  or  presumed  to  be  known  to  the  insurer.  The  in- 
surer is  presumed  to  know  matters  of  common  notoriety  or  knowledge,  and  matters 
which  an  insurer  in  the  ordinary  course  of  his  business,  as  such,  ought  to  know; 
c)  Any  circumstance  as  to  which  information  is  waived  by  the  insurer;  d)  Any 
circumstance  which  it  is  superfluous  to  disclose  by  reason  of  an  express  or  im- 
plied warranty.  4.  Whether  any  particular  circumstance,  which  is  not  disclosed, 
be  material  or  not  is,  in  each  case,  a  question  of  fact.  5.  The  term  "circum- 
stance" includes  any  communication  made  to,  or  information  received  by,  the 
assured.  —  E.  §  18. 

Disclosure  by  agent  effecting  insurance.  25.  Subject  to  the  provisions  of  the 
preceding  section  as  to  circumstances  which  need  not  be  disclosed,  where  an  in- 
surance is  effected  for  the  assured  by  an  agent,  the  agent  must  disclose  to  the 
insurer:  a)  Every  material  circumstance  which  is  known  to  himself,  and  an  agent 
to  insure  is  deemed  to  know  every  circumstance  which  in  the  ordinary  course  of 
business  ought  to  be  known  by,  or  to  have  been  communicated  to,  him;  and 
b)  Every  material  circumstance  which  the  assured  is  bound  to  disclose,  unless 
it  come  to  his  knowledge  too  late  to  communicate  it  to  the  agent.  —  E.  §  19. 

Representations  pending  negotiation  of  contract.  26.  1.  Every  material  repre- 
sentation made  by  the  assured  or  his  agent  to  the  insurer  during  the  negotiations 
for  the  contract,  and  before  the  contract  is  concluded,  must  be  true.  If  it  be  untrue 
the  insurer  may  avoid  the  contract.  2.  A  representation  is  materia]  which  would 
influence  the  judgment  of  a  prudent  insurer  in  fixing  the  premium,  or  determining 
whether  he  will  take  the  risk.  3.  A  representation  may  be  either  a  representation 
as  to  a  matter  of  fact,  or  as  to  a  matter  of  expectation  or  beUef.  4.  A  repre- 
sentation as  to  a  matter  of  fact  is  true,  if  it  be  substantially  correct,  that  is  to  say, 
if  the  difference  between  what  is  represented  and  what  is  actually  correct  would 
not  be  considered  material  by  a  prudent  insurer.  5.  A  representation  as  to  a  matter 
of  expectation  or  behef  is  true  if  it  be  made  in  good  faith.  6.  A  representation  may 
be  withdrawn  or  corrected  before  the  contract  is  concluded.  7.  Whether  a  particular 
representation  be  material  or  not  is,  in  each  case,  a  question  of  fact.  —  E.  §  20. 

When  contract  is  deemed  to  be  concluded.  27.  A  contract  of  marine  insurance 
is  deemed  to  be  concluded  when  the  proposal  of  the  assured  is  accepted  by  the 
insurer,  whether  the  pohcy  be  then  issued  or  not;  and  for  the  purpose  of  showing 
when  the  proposal  was  accepted,  reference  may  be  made  to  the  sUp  or  covering 
note  or  other  customary  memorandum  of  the  contract.  —  E.  §  21. 

Division  5.    The  policy. 

Contract  must  be  embodied  in  policy.  28.  Subject  to  the  provisions  of  any 
Act,  a  contract  of  marine  insurance  is  inadmissible  in  evidence  in  an  action  for 
the  recovery  of  a  loss  under  the  contract  unless  it  is  embodied  in  a  marine 
policy  in  accordance  with  this  Act.  The  policy  may  be  executed  and  issued  either 
at  the  time  when  the  contract  is  concluded,  or  afterwards.  —  E.  §  22. 

What  policy  must  specify.  29.  A  marine  policy  must  specify:  a)  The  name 
of  the  assured,  or  of  some  person  who  effects  the  insurance  on  his  behalf ;  b)  The 
subject-matter  insured  and  the  risk  insured  against;  c)  The  voyage,  or  period  of 
time,  or  both,  as  the  case  may  be,  covered  by  the  insurance;  d)  The  sum  or 
sums  insured;  e)  The  name  or  names  of  the  insurers.  —  E.  §  23. 

Signature  of  insurer.  30.  1.  A  marine  policy  must  be  signed  by  or  on  behalf 
of  the  insurer,  provided  that  in  the  case  of  a  corporation  the  corporate  seal  may 
be  sufficient,  but  nothing  in  this  section  shall  be  construed  as  requiring  the  sub- 
scription of  a  corporation  to  be  under  seal.  2.  Where  a  policy  is  subscribed  by 
or  on  behalf  of  two  or  more  insurers,  each  subscription,  unless  the  contrary  be  ex- 
pressed, constitutes  a  distinct  contract  with  the  assured.  —  E.  §  24. 
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Voyage  and  time  policies.  31.  1.  Where  the  contract  is  to  insure  the  sub- 
ject-matter at  and  from,  or  from  one  place  to  another  place  or  to  other  places, 
the  policy  is  called  a  "voyage  poHcy,"  and  where  the  contract  is  to  insure  the 
subject-matter  for  a  definite  period  of  time  the  pohcy  is  called  a  "time  policy." 
A  contract  for  both  voyage  and  time  may  be  included  in  the  same  policy.  2.  A 
time  policy  which  is  made  for  any  time  exceeding  twelve  months  is  invalid :  Provi- 
ded that  a  time  policy  may  contain  an  agreement  to  the  effect,  that  in  the  event 
of  the  ship  being  at  sea,  or  the  voyage  being  otherwise  not  completed  on  the 
expiration  of  the  policy,  the  subject-matter  of  the  insurance  shall  be  held  covered 
until  the  arrival  of  the  ship,  at  her  destination,  or  for  a  reasonable  time  there- 
after not  exceeding  thirty  days,  and  the  policy  shall  not  be  invalid  on  the 
ground  only  that  by  reason  of  such  agreement  it  may  becsme  available  for  a 
period  exceeding  twelve  months.  —  E.  §  25. 

Designation  of  subject-matter.  32.  1.  The  subject-matter  insured  must  be  de- 
signated in  a  marine  policy  with  reasonable  certainty.  2.  The  nature  and  extent  of 
the  interest  of  the  assured  in  the  subject-matter  insured  need  not  be  specified  in 
the  poUcy.  3.  Where  the  policy  designates  the  subject-matter  insured  in  general 
terms,  it  shall  be  construed  to  apply  to  the  interest  intended  by  the  assured  to  be 
covered.  4.  In  the  appUcation  of  this  section  regard  shall  be  had  to  any  usage  regu- 
lating the  designation  of  the  subject-matter  insured.  —  E.  §  26. 

Valued  policy.  33.  1.  A  pohcy  may  be  either  valued  or  unvalued.  2.  A  val- 
ued policy  is  a  pohcy  which  specifies  the  agreed  value  of  the  subject-matter  insured. 

3.  Subject  to  the  provisions  of  this  Act,  and  in  the  absence  of  fraud,  the  value  fixed 
by  the  pohcy  is,  as  between  the  insurer  and  assured,  conclusive  of  the  insurable 
value  of  the  subject  intended  to  be  insured,  whether  the  loss  be  total  or  partial. 

4.  Unless  the  policy  otherwise  provides,  the  value  fixed  by  the  policy  is  not  con- 
clusive for  the  purpose  of  determining  whether  there  has  been  a  constructive 
total  loss.  —  E.  §  27. 

Unvalued  policy.  34.  An  unvalued  pohcy  is  a  pohcy  which  does  not  specify 
the  value  of  the  subject-matter  insured,  but,  subject  to  the  Umit  of  the  sum  in- 
sured, leaves  the  insurable  value  to  be  subsequently  ascertained,  in  the  manner 
hereinbefore  specified.  —  E.  §  28. 

Floating  policy  by  ship  or  ships.  35.  1.  A  floating  pohcy  is  a  pohcy  which 
describes  the  insurance  in  general  terms,  and  leaves  the  name  of  the  ship  or  ships 
and  other  particulars  to  be  defined  by  subsequent  declaration.  2.  The  subsequent 
declaration  or  declarations  may  be  made  by  indorsement  on  the  policy,  or  in 
other  customary  manner.  3.  Unless  the  pohcy  otherwise  provides,  the  declarations 
must  be  made  in  the  order  of  dispatch  or  shipment.  They  must,  in  the  case  of 
goods,  comprise  all  consignments  within  the  terms  of  the  policy,  and  the  value  of 
the  goods  or  other  property  must  be  honestly  stated,  but  an  omission  or  erroneous 
declaration  may  be  rectified  even  after  loss  or  arrival,  provided  the  omission  or 
declaration  was  made  in  good  faith.  4.  Unless  the  policy  otherwise  provides, 
where  a  declaration  of  value  is  not  made  until  after  notice  of  loss  or  arrival,  the 
pohcy  must  be  treated  as  an  unvalued  policy  as  regards  the  subject-matter  of  that 
declaration.  —  E.  §  29. 

Construction  of  terms  in  policy.  36.  1.  A  pohcy  may  be  in  the  form  in 
the  second  Schedule.  2.  Subject  to  the  provisions  of  this  Act,  and  unless  the 
context  of  the  pohcy  otherwise  requires,  the  terms  and  expressions  mentioned  in 
the  second  Schedule  to  this  Act  shall  be  construed  as  having  the  scope  and  meaning 
in  that  schedule  assigned  to  them.  —  E.  §  30. 

Premium  to  be  arranged.  37.  1.  Where  an  insurance  is  effected  at  a  premium 
to  be  arranged,  and  no  arrangement  is  made,  a  reasonable  premium  is  payable. 
2.  Where  an  insurance  is  effected  on  the  terms  that  an  additional  premium  is 
to  be  arranged  in  a  given  event,  and  that  event  happens  but  no  arrangement  is 
made,  then  a  reasonable  additional  premium  is  payable.  —  E.  §  31. 

Division  6.  Double  insurance. 
Double  insurance.  38.  1.  Where  two  or  more  policies  are  effected  by  or  on 
behalf  of  the  assured  on  the  same  adventure  and  interest  or  any  part  thereof, 
and  the  sums  insured  exceed  the  indemnity  allowed  by  this  Act,  the  assured  is 
said  to  be  over-insured  by  double  insurance.  2.  Where  the  assured  is  over-insured 
by  double  insurance:    a)  The  assured,  unless  the  policy  otherwise  provides,  may 
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claim  payment  from  the  insurers  in  such  order  as  he  may  think  fit,  provided  that 
he  is  not  entitled  to  receive  any  sum  in  excess  of  the  indemnity  allowed  by  this 
Act;  b)  Where  the  poHcy  under  which  the  assured  claims  is  a  valued  poUcy,  the 
assured  must  give  credit  as  against  the  valuation  for  any  sum  received  by  him 
under  any  other  policy,  without  regard  to  the  actual  value  of  the  subject-matter 
insured;  c)  Where  the  policy  under  which  the  assured  claims  is  an  unvalued  poUcy 
he  must  give  credit,  as  against  the  full  insurable  value,  for  any  sum  received  by 
him  under  any  other  poUcy;  d)  Where  the  assured  receives  any  sum  in  excess  of 
the  indemnity  allowed  by  this  Act,  he  is  deemed  to  hold  such  sum  in  trust  for 
the  insurers,  according  to  their  right  of  contribution  among  themselves.  —  E.  §  32. 

Division  7.    Warranties. 

Nature  of  warranty.  39.  1.  A  warranty,  in  the  following  sections  relating  to 
warranties,  means  a  promissory  warranty,  that  is  to  say,  a  warranty  by  which  the 
assured  undertakes  that  some  particular  thing  shall  or  shall  not  be  done,  or  that 
some  condition  shall  be  fulfilled,  or  whereby  he  affirms  or  negatives  the  existence 
of  a  particular  state  of  facts.  2.  A  warranty  may  be  express  or  implied.  3.  A 
warranty,  as  above  defined,  is  a  condition  which  must  be  exactly  comphed  with, 
whether  it  be  material  to  the  risk  or  not.  If  it  be  not  so  complied  with,  then, 
subject  to  any  express  provision  in  the  policy,  the  insurer  is  discharged  from  liability 
as  from  the  date  of  the  breach  of  warranty,  but  without  prejudice  to  any  Uability 
incurred  by  him  before  that  date.  —  E.  §  33. 

When  breach  of  warranty  excused.  40.  1.  Non-compliance  with  a  warranty 
is  excused  when,  by  reason  of  a  change  of  circumstances,  the  warranty  ceases  to 
be  appUcable  to  the  circumstances  of  the  contract,  or  when  comphance  with  the 
warranty  is  rendered  unlawful  by  any  subsequent  law.  2.  Where  a  warranty  is 
broken,  the  assured  cannot  avail  himself  of  the  defence  that  the  breach  has  been 
remedied,  and  the  warranty  comphed  with,  before  loss.  3.  A  breach  of  warranty 
may  be  waived  by  the  insurer.  —  E.  §  34. 

Express  warranties.  41.  1.  An  express  warranty  may  be  in  any  form  of  words 
from  which  the  intention  to  warrant  is  to  be  inferred.  2.  An  express  warranty 
must  be  included  in,  or  written  upon,  the  policy,  or  must  be  contained  in  some 
document  incorporated  by  reference  into  the  policy.  3.  An  express  warranty  does 
not  exclude  an  implied  warranty,  unless  it  be  inconsistent  therewith.  —  E.  §  35. 

Warranty  of  neutrality.  42.  1.  Where  insurable  property,  whether  ship  or 
goods,  is  expressly  warranted  neutral  there  is  an  implied  condition  that  the  pro- 
perty shall  have  a  neutral  character  at  the  commencement  of  the  risk,  and  that, 
so  far  as  the  assured  can  control  the  matter,  its  neutral  character  shall  be  preserv- 
ed during  the  risk.  2.  Where  a  ship  is  expressly  warranted  "neutral"  there  is 
also  an  impUed  condition  that,  so  far  as  the  assured  can  control  the  matter,  she 
shall  be  properly  documented,  that  is  to  say,  that  she  shall  carry  the  necessary 
papers  to  establish  her  neutrality,  and  that  she  shall  not  falsify  or  suppress  her 
papers,  or  use  simulated  papers.  If  any  loss  occurs  through  breach  of  this  con- 
dition, the  insurer  may  avoid  the  contract.  —  E.  §  36. 

No  implied  warranty  of  nationality.  43.  There  is  no  imphed  warranty  as  to 
the  nationaUty  of  a  ship  or  that  her  nationality  shall  not  be  changed  during  the 
risk.  —  E.  §  37. 

Warranty  of  good  safety.  44.  Where  the  subject-matter  insured  is  warranted 
"well"  or  "in  good  safety"  on  a  particular  day,  it  is  sufficient  if  it  be  safe  at  any 
time  during  that  day.  —  E.  §  38. 

Warranty  of  seaworthiness  of  ship.  45.  1.  In  a  voyage  pohcy  there  is  an  im- 
plied warranty  that  at  the  commencement  of  the  voyage  the  ship  shall  be  sea- 
worthy for  the  purpose  of  the  particular  adventure  insured.  2.  Where  the  pohcy 
attaches  while  the  ship  is  in  port,  there  is  also  an  impUed  warranty  that  she  shall, 
at  the  commencement  of  the  risk,  be  reasonably  fit  to  encounter  the  ordinary 
perils  of  the  port.  3.  Where  the  policy  relates  to  a  voyage  which  is  performed  in 
different  stages,  during  which  the  ship  requires  different  kinds  of  or  further  pre- 
paration or  equipment,  there  is  an  implied  warranty  that  at  the  commencement 
of  each  stage  the  ship  is  seaworthy  in  respect  of  such  preparation  or  equipment 
for  the  purposes  of  that  stage.  4.  A  ship  is  deemed  to  be  seaworthy  when  she  is 
reasonably  fit  in  all  respects  to  encounter  the  ordinary  perils  of  the  seas  of  the 
adventure  insured.    5.  In  a  time  policy  there  is  no  impUed  warranty  that  the 
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ship  shall  be  seaworthy  at  any  stage  of  the  adventure,  but  where,  with  the  privity 
of  the  assured,  the  ship  is  sent  to  sea  in  an  unseaworthy  state,  the  insurer  is  not 
liable  for  any  loss  attributable  to  unseaworthiness.  —  E.  §  39. 

No  implied  warranty  that  goods  are  seaworthy.  46.  1.  In  a  policy  on  goods 
or  other  moveables  there  is  no  implied  warranty  that  the  goods  or  moveables  are 
seaworthy.  2.  In  a  voyage  policy  on  goods  or  other  moveables  there  is  an  implied 
warranty  that  at  the  commencement  of  the  voyage  the  ship  is  not  only  seaworthy' 
as  a  ship,  but  also  that  she  is  reasonably  fit  to  carry  the  goods  or  other  moveables 
to  the  destination  contemplated  by  the  policy.  —  E.  §  40. 

Warranty  of  legality.  47.  There  is  an  imphed  warranty  that  the  adventure 
insured  is  a  lawful  one,  and  that,  so  far  as  the  assured  can  control  the  matter,  the 
adventure  shall  be  carried  out  in  a  lawful  manner.  —  E.  §  41. 

Division  8.     The  voyage. 

Implied  condition  as  to  commencement  of  risk.  48.  1.  Where  the  subject- 
matter  is  insured  by  a  voyage  policy  "at  and  from"  or  "from"  a  particular  place, 
it  is  not  necessary  that  the  ship  should  be  at  that  place  when  the  contract  is 
concluded,  but  there  is  an  implied  condition  that  the  adventure  shall  be  commenc- 
ed within  a  reasonable  time,  and  that  if  the  adventure  be  not  so  commenced  the 
insurer  may  avoid  the  contract.  2.  The  imphed  condition  may  be  negatived  by 
showing  that  the  delay  was  caused  by  circumstances  known  to  the  insurer  before  the 
contract  was  concluded,  or  by  showing  that  he  waived  the  condition.  —  E.  §  42. 

Alteration  of  port  of  departure.  49.  Where  the  place  of  departure  is  speci- 
fied by  the  pohcy,  and  the  ship  instead  of  saiUng  from  that  place  sails  from  any 
other  place,  the  risk  does  not  attach.  —  E.  §  43. 

Sailing  for  different  destination.  50.  Where  the  destination  is  specified  in 
the  pohcy,  and  the  ship,  instead  of  saihng  for  that  destination,  sails  for  any  other 
destination,  the  risk  does  not  attach.  —  E.  §  44. 

Change  of  voyage.  51.  1.  Where,  after  the  commencement  of  the  risk,  the 
destination  of  the  ship  is  voluntarily  changed  from  the  destination  contemplated 
by  the  pohcy,  there  is  said  to  be  a  change  of  voyage.  2.  Unless  the  policy  other- 
wise provides,  where  there  is  a  change  of  voyage,  the  insurer  is  discharged  from 
habiUty  as  from  the  time  of  change,  that  is  to  say,  as  from  the  time  when  the  de- 
termination to  change  it  is  manifested;  and  it  is  immaterial  that  the  ship  may  not 
in  fact  have  left  the  course  of  voyage  contemplated  by  the  policy  when  the  loss 
occurs.  —  E.  §  45. 

Deviation.  52.  1.  Where  a  ship,  without  lawful  excuse,  deviates  from  the 
voyage  contemplated  by  the  policy,  the  insurer  is  discharged  from  Uability  as 
from  the  time  of  deviation,  and  it  is  immaterial  that  the  ship  may  have  regained 
her  route  before  any  loss  occurs.  2.  There  is  a  deviation  from  the  voyage  con- 
templated by  the  policy:  a)  Where  the  course  of  the  voyage  is  specifically  de- 
signated by  the  pohcy,  and  that  course  is  departed  from ;  or  b)  Where  the  course 
of  the  voyage  is  not  specifically  designated  by  the  pohcy,  but  the  usual  and  cus- 
tomary course  is  departed  from.  3.  The  intention  to  deviate  is  immaterial;  there 
must  be  a  deviation  in  fact  to  discharge  the  insurer  from  his  liability  under  the 
contract.  —  E.  §  46. 

Several  ports  of  discharge.  53.  1.  Where  several  ports  of  discharge  are  speci- 
fied by  the  pohcy,  the  ship  may  proceed  to  all  or  any  of  them,  but,  in  the  ab- 
sence of  any  usage  or  sufficient  cause  to  the  contrary,  she  must  proceed  to  them, 
or  such  of  them  as  she  goes  to,  in  the  order  designated  by  the  policy.  If  she 
does  not  there  is  a  deviation.  2.  Where  the  policy  is  to  "ports  of  discharge", 
within  a  given  area,  which  are  not  named,  the  ship  must,  in  the  absence  of  any 
usage  or  sufficient  cause  to  the  contrary,  proceed  to  them,  or  such  of  them  as  she 
goes  to,  in  their  geographical  order.    If  she  does  not  there  is  a  deviation.  —  E.  §  47. 

Delay  in  voyage.  54.  In  the  case  of  a  voyage  policy,  the  adventure  insured 
must  be  prosecuted  throughout  its  course  with  reasonable  dispatch,  and,  if  without 
lawful  excuse  it  is  not  so  prosecuted,  the  insurer  is  discharged  from  liabihty  as 
from  the  time  when  the  delay  became  unreasonable.  —  E.  §  48. 

Excuses  for  deviation  or  delay.  55.  1.  Deviation  or  delay  in  prosecuting  the 
voyage  contemplated  by  the  pohcy  is  excused :  a)  Where  authorised  by  any  spe- 
cial term  in  the  pohcy;  or  b)  Where  caused  by  circumstances  beyond  the  control 
of  the  master  and  his  employer;    or  c)  Where  reasonably  necessary  in  order  to 
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comply  with  an  express  or  implied  warranty;  or  d)  Where  reasonably  necessary 
for  the  safety  of  the  ship  or  subject-matter  insured;  or  e)  For  the  purpose  of 
saving  human  life,  or  aiding  a  ship  in  distress  where  human  hfe  may  be  in  danger; 
or  f )  Where  reasonably  necessary  for  the  purpose  of  obtaining  medical  or  surgical 
aid  for  any  person  on  board  the  ship;  or  g)  Where  caused  by  the  barratrous 
conduct  of  the  master  or  crew,  if  barratry  be  one  of  the  perils  insured  against. 
2.  When  the  cause  excusing  the  deviation  or  delay  ceases  to  operate,  the  ship 
must  resume  her  course,  and  prosecute  her  voyage,  with  reasonable  dispatch. 
—  E.  §  49. 

Part  III.    Assignment  of  Policy. 

When  and  how  policy  is  assignable.  5S.  1.  A  marine  poUcy  is  assignable  un- 
less it  contains  terms  expressly  prohibiting  assignment.  It  may  be  assigned  either 
before  or  after  loss.  2.  Where  a  marine  policy  has  been  assigned  so  as  to  pass 
the  beneficial  interest  in  the  pohcy,  the  assignee  of  the  policy  is  entitled  to  sue 
thereon  in  his  own  name ;  and  the  defendant  is  entitled  to  make  any  defence  arising 
out  of  the  contract  which  he  would  have  been  entitled  to  make  if  the  action  had 
been  brought  in  the  name  of  the  person  by  or  on  behalf  of  whom  the  poUcy  was 
effected.  3.  A  marine  policy  may  be  assigned  by  endorsement  thereon,  or  in  other 
customary  manner.  —  E.  §  50. 

Assured  who  has  no  interest  cannot  assign.  57.  Where  the  assured  has  parted 
with  or  lost  his  interest  in  the  subject-matter  insured,  and  has  not,  before  or  at 
the  time  of  so  doing,  expressly  or  impliedly  agreed  to  assign  the  policy,  any  sub- 
sequent assignment  of  the  poUcy  is  inoperative:  Provided  that  nothing  in  this 
section  affects  the  assignment  of  a  pohcy  after  loss.  —  E.  §  51. 

Part  IV.     The  Premium. 

When  premium  payable.  58.  Unless  otherwise  agreed,  the  duty  of  the  assu- 
red or  his  agent  to  pay  the  premium,  and  the  duty  of  the  insurer  to  issue  the  policy 
to  the  assured  or  his  agent,  are  concurrent  conditions,  and  the  insurer  is  not  bound 
to  issue  the  pohcy  until  payment  or  tender  of  the  premium.  —  E.  §  52. 

Policy  effected  through  broker.  59.  1.  Unless  otherwise  agreed,  where  a  marine 
pohcy  is  effected  on  behalE  of  the  assured  by  a  broker,  the  broker  is  directly  res- 
ponsible to  the  insurer  for  the  premium,  and  the  insvurer  is  directly  responsible 
to  the  assured  for  the  amount  which  may  be  payable  in  respect  of  losses,  or  in 
respect  of  returnable  premium.  2.  Unless  otherwise  agreed,  the  broker  has,  as 
against  the  assured,  a  lien  upon  the  pohcy  for  the  amount  of  the  premium  and 
h^  charges  in  respect  of  effecting  the  policy;  and,  where  he  has  dealt  with  the  per- 
son who  employs  him  as  a  principal,  he  has  also  a  hen  on  the  pohcy  in  respect  of 
any  balance  on  any  insurance  account  which  may  be  due  to  him  from  such  person, 
unless  when  the  debt  was  incurred  he  had  reason  to  believe  that  such  person 
was  only  an  agent.  —  E.  §  53. 

Effect  of  receipt  on  policy.  60.  Where  a  marine  poUcy  effected  on  behalf  of 
the  assured  by  a  broker  acknowledges  the  receipt  of  the  premium,  such  acknow- 
ledgment is,  in  the  absence  of  fraud,  conclusive  as  between  the  insurer  and  the 
assured,  but  not  as  between  the  insurer  and  broker.  —  E.  §  54. 

Part  V.  Loss  and  Abandonment. 
Division  1.  General. 
Included  and  excluded  losses.  61.  1.  Subject  to  the  provisions  of  this  Act, 
and  unless  the  pohcy  otherwise  provides,  the  insurer  is  hable  for  any  loss  proxi- 
mately caused  by  a  peril  insured  against,  but,  subject  as  aforesaid,  he  is  not  hable 
for  any  loss  which  is  not  proximately  caused  by  a  peril  insured  against.  2.  In 
particular:  a)  The  insurer  is  not  hable  for  any  loss  attributable  to  the  wilful  mis- 
conduct of  the  assured,  but,  unless  the  pohcy  otherwise  provides,  he  is  hable  for 
any  loss  proximately  caused  by  a  peril  insured  against,  even  though  the  loss  would 
not  have  happened  but  for  the  misconduct  or  neghgence  of  the  master  or  crew; 
b)  Unless  the  pohcy  otherwise  provides,  the  insurer  on  ship  or  goods  is  not  hable 
for  any  loss  proximately  caused  by  delay,  although  the  delay  be  caused  by  a 
peril  insured  against;  c)  Unless  the  pohcy  otherwise  provides,  the  insurer  is  not 
hable  for  ordinary  wear  and  tear,  ordinary  leakage  and  breakage,  inherent  vice 
or  nature  of  the  subject-matter  insured,  or  for  any  loss  proximately  caused  by 
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rats  or  vermin,  or  for  any  injury  to  machinery  not  proximately  caused  by  mari- 
time perils.  —  E.  §  55. 

Partial  and  total  loss.  62.  1.  A  loss  may  be  either  total  or  partial.  Any  loss 
other  than  a  total  loss,  as  hereinafter,  defined,  is  a  partial  loss.  2.  A  total  loss 
may  be  either  an  actual  total  loss  or  a  constructive  total  loss.  3.  Unless  a  diffe- 
rent iatention  appears  from  the  terms  of  the  poUcy,  an  insurance  against  total  loss 
includes  a  constructive,  as  well  as  an  actual,  total  loss.  4.  Where  the  assured  brings 
an  action  for  a  total  loss  and  the  evidence  proves  only  a  partial  loss,  he  may,  unless 
the  poUcy  otherwise  provides,  recover  for  a  partial  loss.  5.  Where  goods  reach  their 
destination  in  specie,  but  by  reason  of  obliteration  of  marks,  or  otherwise,  they  are 
incapable  of  identification,  the  loss,  if  any,  is  partial,  and  not  total.  —  E.  §  56. 

Actual  total  loss.  63.  1.  Where  the  subject-matter  insured  is  destroyed,  or 
so  damaged  as  to  cease  to  be  a  thing  of  the  kind  insured,  or  where  the  assured 
is  irretrievably  deprived  thereof,  there  is  an  actual  total  loss.  2.  In  the  case  of 
an  actual  total  loss  no  notice  of  abandonment  need  be  given.  —  E.  §  57. 

Missing  ship.  64.  Where  the  ship  concerned  in  the  adventure  is  missing,  and 
after  the  lapse  of  a  reasonable  time  no  news  of  her  has  been  received,  an  actual 
total  loss  may  be  presumed.  —  E.  §  58. 

Effect  of  transhipment,  etc.  65.  Where,  by  a  peril  insured  against,  the  voyage 
is  interrupted  at  an  intermediate  port  or  place,  under  such  circumstances  as,  apart 
from  any  special  stipulation  in  the  contract  of  affreightment,  to  justify  the  master 
in  landing,  and  reshipping  the  goods  or  other  moveables,  or  in  transhipping  them, 
and  sending  them  on  to  their  destination,  the  habiUty  of  the  insurer  continues, 
notwithstanding  the  landing  or  transhipment.  —  E.  §  59. 

Constructive  total  loss  defined.  66.  1.  Subject  to  any  express  provision  in 
the  poUcy,  there  is  a  constructive  total  loss  where  the  subject-matter  insured  is 
reasonably  abandoned  on  account  of  its  actual  total  loss  appearing  to  be  unavoid- 
able, or  because  it  could  not  be  preserved  from  actual  total  loss  without  an  ex- 
penditure which  would  exceed  its  value  when  the  expenditure  had  been  incurred. 
2.  In  particular,  there  is  a  constructive  total  loss :  a)  Where  the  assured  is  depriv- 
ed of  the  possession  of  his  ship  or  goods  by  a  peril  insured  against,  and  i)  it  is 
unlikely  that  he  can  recover  the  ship  or  goods,  as  the  case  may  be;  or  ii)  the  cost 
of  recovering  the  ship  or  goods,  as  the  case  may  be,  would  exceed  their  value  when 
recovered;  or  b)  In  the  case  of  damage  to  a  ship,  where  she  is  so  damaged  by  a 
peril  insured  against  that  the  cost  of  repairing  the  damage  would  exceed  the  value 
of  the  ship  when  repaired.  In  estimating  the  cost  of  repairs,  no  deduction  is  to 
be  made  in  respect  of  general  average  contributions  to  those  repairs  payable  by 
other  interests,  but  account  is  to  be  taken  of  the  expense  of  future  salvage  ope- 
rations and  of  any  future  general  average  contributions  to  which  the  ship  would 
be  hable  if  repaired;  or  c)  In  the  case  of  damage  to  goods,  where  the  cost  of 
repairing  the  damage  and  forwarding  the  goods  to  their  destination  would  exceed 
their  value  on  arrival.  —  E.  §  60. 

Effect  of  constructive  total  loss.  67.  Where  there  is  a  constructive  total  loss  the 
assured  may  either  treat  the  loss  as  a  partial  loss,  or  abandon  the  subject-matter  in- 
sured to  the  insurer  and  treat  the  loss  as  if  it  were  an  actual  total  loss.  —  E.  §  61. 

Notice  of  abandonment.  68.  1.  Subject  to  the  provisions  of  this  section,  where 
the  assured  elects  to  abandon  the  subject-matter  insured  to  the  insurer,  he  must 
give  notice  of  abandonment.  If  he  fails  to  do  so  the  loss  can  only  be  treated  as 
a  partial  loss.  2.  Notice  of  abandonment  may  be  given  in  writing,  or  by  word 
of  mouth,  or  partly  in  writing  and  partly  by  word  of  mouth,  and  may  be  given  in 
any  terms  which  indicate  the  intention  of  the  assured  to  abandon  his  insured  in- 
terest in  the  subject-matter  insured  unconditionally  to  the  insurer.  3.  Notice  of 
abandonment  must  be  given  with  reasonable  diUgence  after  receipt  of  rehable  in- 
formation of  the  loss,  but  where  the  information  is  of  a  doubtful  character  the  as- 
sured is  entitled  to  a  reasonable  time  to  make  inquiry.  4.  Where  notice  of  aban- 
donment is  properly  given,  the  rights  of  the  assured  are  not  prejudiced  by  the 
fact  that  the  insurer  refuses  to  accept  the  abandonment.  5.  The  acceptance  of  an 
abandonment  may  be  either  express  or  implied  from  the  conduct  of  the  insurer. 
The  mere  silence  of  the  insurer  after  notice  is  not  an  acceptance.  6.  Where  notice 
of  abandonment  is  accepted  the  abandonment  is  irrevocable.  The  acceptance  of  the 
notice  conclusively  admits  liabihty  for  the  loss  and  the  sufficiency  of  the  notice. 
7.  Notice  of  abandonment  is  unnecessary  where,  at  the  time  when  the  assured  re- 
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ceives  information  of  the  loss,  there  would  be  no  possibility  of  benefit  to  the  in- 
surer if  notice  were  given  to  him.  8.  Notice  of  abandonment  may  be  waived  by 
the  insurer.  9.  Where  an  insurer  has  re-insured  his  risk,  no  notice  of  abandon- 
ment need  be  given  by  him.  —  E.  §  62. 

Effect  of  abandonment.  69.  1.  Where  there  is  a  vahd  abandonment  the  in- 
surer is  entitled  to  take  over  the  interest  of  the  assured  in  whatever  may  remain 
of  the  subject-matter  insured,  and  all  proprietary  rights  incidental  thereto.  2.  Upon 
the  abandonment  of  a  ship,  the  insurer  thereof  is  entitled  to  any  freight  in  course 
of  being  earned,  and  which  is  earned  by  her  subsequent  to  the  casualty  causing 
the  loss,  less  the  expenses  of  earning  it  incurred  after  the  casualty;  and,  where  the 
ship  is  carrying  the  owner's  goods,  the  insurer  is  entitled  to  a  reasonable  remuneration 
for  the  carriage  of  them  subsequent  to  the  casualty  causing  the  loss.  —  E.  §  63. 

Division  2.    Partial  losses   (including  salvage  and  general  average  and 

particular  charges). 

Particular  average  loss.  70.  1.  A  particular  average  loss  is  a  partial  loss  of 
the  subject-matter  insured,  caused  by  a  peril  insured  against,  and  which  is  not  a 
general  average  loss.  2.  Expenses  incurred  by  or  on  behaK  of  the  assured  for  the 
safety  or  preservation  of  the  subject-matter  insured,  other  than  general  average  and 
salvage  charges,  are  called  particular  charges.  Particular  charges  are  not  included 
in  particular  average.  —  E.  §  64. 

Salvage  charges.  71.  1.  Subject  to  any  express  provision  in  the  pohcy,  sal- 
vage charges  incurred  in  preventing  a  loss  by  perils  insured  against  may  be  reco- 
vered as  a  loss  by  those  perils.  2.  "Salvage  charges"  means  the  charges  recoverable 
under  maritime  law  by  a  salvor  independently  of  contract.  They  do  not  include 
the  expenses  of  services  in  the  nature  of  salvage  rendered  by  the  assured  or  his 
agents,  or  any  person  employed  for  hire  by  them,  for  the  purpose  of  averting  a 
peril  insured  against.  Such  expenses,  where  properly  incurred,  may  be  recovered 
as  particular  charges  or  as  a  general  average  loss,  according  to  the  circumstances 
under  which  they  were  incurred.  —  E.  §  65. 

General  average  loss.  72.  1.  A  general  average  loss  is  a  loss  caused  by  or 
directly  consequential  on  a  general  average  act.  It  includes  a  general  average 
expenditure  as  weU  as  a  general  average  sacrifice.  2.  There  is  a  general  average 
act  where  any  extraordinary  sacrifice  or  expenditure  is  voluntarily  and  reasonably 
made  or  incurred  in  time  of  peril  for  the  purpose  of  preserving  the  property  im- 
perilled in  the  common  adventure.  3.  Where  there  is  a  general  average  loss,  the 
party  on  whom  it  falls  is  entitled,  subject  to  the  conditions  imposed  by  maritime 
law,  to  a  rateable  contribution  from  the  other  parties  interested,  and  such  contri- 
bution is  called  a  general  average  contribution.  4.  Subject  to  any  express  provision 
in  the  pohcy,  where  the  assured  has  incurred  a  general  average  expenditure,  he 
may  recover  from  the  insurer  in  respect  of  the  proportion  of  the  loss  which  falls 
upon  him;  and,  in  the  case  of  a  general  average  sacrifice,  he  may  recover  from 
the  insurer  in  respect  of  the  whole  loss  without  having  enforced  his  right  of  con- 
tribution from  the  other  parties  liable  to  contribute.  5.  Subject  to  any  express 
provision  in  the  policy,  where  the  assured  has  paid,  or  is  liable  to  pay,  a  general 
average  contribution  in  respect  of  the  subject  insured,  he  may  recover  therefor 
from  the  insurer.  6.  In  the  absence  of  express  stipulation,  the  insurer  is  not  liable 
for  any  general  average  loss  or  contribution  where  the  loss  was  not  incurred  for 
the  purpose  of  avoiding,  or  in  connection  with  the  avoidance  of,  a  peril  insured 
against.  7.  Where  ship,  freight,  and  cargo,  or  any  two  of  those  interests,  are 
owned  by  the  same  assured,  the  liabihty  of  the  insurer  in  respect  of  general  ave- 
rage losses  or  contributions  is  to  be  determined  as  if  those  subjects  were  owned 
by  different  persons.  —  E.  §  66. 

Part  VI.  Measure  of  indemnity. 
Division  1.  Liability  of  insurer  for  loss. 
Extent  of  liability  of  insurer  for  loss.  73.  1.  The  sum  which  the  assured  can 
recover  in  respect  of  a  loss  on  a  policy  by  which  he  is  insured,  in  the  case  of  an 
unvalued  policy  to  the  full  extent  of  the  insurable  value,  or,  in  the  case  of  a  va- 
lued pohcy  to  the  full  extent  of  the  value  fixed  by  the  pohcy,  is  called  the  mea- 
sure of  indemnity.  2.  Where  there  is  a  loss  recoverable  under  the  pohcy,  the 
insurer,  or  each  insurer  if  there  be  more  than  one,  is  liable  for  such  proportion 

4* 


52  COMMONWEALTH  OF  AUSTRALIA. 

of  the  measure  of  indemnity  as  the  amount  of  his  subscription  bears  to  the  value 
fixed  by  the  pohcy  in  the  case  of  a  valued  policy,  or  to  the  insurable  value  in  the 
case  of  an  unvalued  policy.  —  E.  §  67. 

Total  loss.  74.  Subject  to  the  provisions  of  this  Act  and  to  any  express  pro- 
vision in  the  poUcy,  where  there  is  a  total  loss  of  the  subject-matter  insured: 
a)  If  the  poUcy  be  a  valued  pohcy,  the  measure  of  indenmity  is  the  sum  fixed  by 
the  pohcy;  b)  If  the  pohcy  be  an  unvalued  pohcy,  the  measure  of  indenuuty  is 
the  insurable  value  of  the  subject-matter  insured.  —  E.  §  68. 

Partial  loss  of  ship.  75.  Where  a  ship  is  damaged,  but  is  not  totally  lost,  the 
measure  of  indemnity,  subject  to  any  express  provision  in  the  pohcy,  is  as  follows : 
a)  Where  the  ship  has  been  repaired,  the  assured  is  entitled  to  the  reasonable  cost 
of  the  repairs,  less  the  customary  deductions,  but  not  exceeding  the  sum  insured 
in  respect  of  any  one  casualty;  b)  Where  the  ship  has  been  only  partially  repair- 
ed, the  assured  is  entitled  to  the  reasonable  cost  of  such  repairs,  computed  as 
above,-iand  also  to  be  indemnified  for  the  reasonable  depreciation,  if  any,  arising 
from  the  unrepaired  damage,  provided  that  the  aggregate  amount  shall  not  exceed 
the  cost  of  repairing  the  whole  damage,  computed  as  above;  c)  Where  the  ship  has 
not  been  repaired,  and  has  not  been  sold  in  her  damaged  state  during  the  risk,  the 
assured  is  entitled  to  be  indemnified  for  the  reasonable  depreciation  arising  from 
the  unrepaired  damage,  but  not  exceeding  the  reasonable  cost  of  repairing  such 
damage,  computed  as  above.  —  B.  §  69. 

Partial  loss  of  freight.  76.  Subject  to  any  express  provision  in.  the  policy, 
where  there  is  a  partial  loss  of  freight,  the  measure  of  indemnity  is  such  pro- 
portion of  the  sum  fixed  by  the  pohcy  in  the  case  of  a  valued  pohcy,  or  of  the 
insurable  value  in  the  case  of  an  unvalued  pohcy,  as  the  proportion  of  freight  lost 
by  the  assured  bears  to  the  whole  freight  at  the  risk  of  the  assured  under  the 
pohcy.  —  E.  §  70. 

Partial  loss  of  goods,  merchandise,  etc.  77.  Where  there  is  a  partial  loss  of 
goods,  merchandise,  or  other  moveables,  the  measure  of  indemnity,  subject  to  any 
express  provision  in  the  pohcy,  is  as  follows:  a)  Where  part  of  the  goods,  mer- 
chandise, or  other  moveables  insured  by  a  valued  policy  is  totally  lost,  the  mea- 
sure of  indemnity  is  such  proportion  of  the  sum  fixed  by  the  policy  as  the  insurable 
value  of  the  part  lost  bears  to  the  insurable  value  of  the  whole,  ascertained  as  in 
the  case  of  an  unvalued  pohcy;  b)  Where  part  of  the  goods,  merchandise,  or  other 
moveables  insured  by  an  unvalued  pohcy  is  totally  lost,  the  measure  of  indem- 
nity is  the  insurable  value  of  the  part  lost,  ascertained  as  in  case  of  total  loss; 

c)  Where  the  whole  or  any  part  of  the  goods  or  merchandise  insured  has  been  deli- 
vered damaged  at  its  destination,  the  measure  of  indemnity  is  such  proportion  of 
the  sum  fixed  by  the  pohcy  in  the  case  of  a  valued  pohcy,  or  of  the  insurable 
value  in  the  case  of  an  unvalued  pohcy,  as  the  difference  between  the  gross 
sound  and  damaged  values  at  the  place  of  arrival  bears  to  the  gross  sound  value ; 

d)  "Gross  value"  means  the  wholesale  price  or,  if  there  be  no  such  price,  the  esti- 
mated value,  with,  in  either  case,  freight,  landing  charges,  and  duty  paid  beforehand ; 
provided  that,  in  the  case  of  goods  or  merchandise  customarily  sold  in  bond,  the 
bonded  price  is  deemed  to  be  the  gross  value.  "Gross  proceeds"  means  the  actual  price 
obtained  at  a  sale  where  aU  charges  on  sale  are  paid  by  the  sellers.  —  E.  §  71. 

Apportionment  of  valuation.  78.  1.  Where  different  species  of  property  are 
insured  under  a  single  valuation,  the  valuation  must  be  apportioned  over  the  dif- 
ferent species  in  proportion  to  their  respective  insurable  values,  as  in  the  case  of 
an  unvalued  policy.  The  insured  value  of  any  part  of  a  species  is  such  proportion 
of  the  total  insured  value  of  the  species  as  the  insurable  value  of  the  part  bears  to 
the  insurable  value  of  the  whole,  ascertained  in  both  cases  as  provided  by  this 
Act.  2.  Where  a  valuation  has  to  be  apportioned,  and  particulars  of  the  prime 
cost  of  each  separate  species,  quahty,  or  description  of  goods  cannot  be  ascertained, 
the  division  of  the  valuation  may  be  made  over  the  net  arrived  sound  values  of 
the  different  species,  qualities,  or  descriptions  of  goods.  —  E.  §  72. 

General  average  contributions  and  salvage  charges.  79.  1.  Subject  to  any 
express  provision  in  the  pohcy,  where  the  assured  has  paid,  or  is  liable  for,  any 
general  average  contribution,  the  measure  of  indemnity  is  the  fuU  amount  of  such 
contribution,  if  the  subject-matter  hable  to  contribution  is  insured  for  its  fuU  con- 
tributory value;  but,  if  such  subject-matter  be  not  insured  for  its  fuU  contributory 
value,  or  if  only  part  of  it  be  insured,  the  indemnity  payable  by  the  insurer  must  be 
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reduced  in  proportion  to  the  under  insurance,  and  where  there  has  been  a  parti- 
cular average  loss  which  constitutes  a  deduction  from  the  contributory  value,  and 
for  which  the  insurer  is  hable,  that  amount  must  be  deducted  from  the  insured 
value  in  order  to  ascertain  what  the  insurer  is  hable  to  contribute.  2.  Where  the 
insurer  is  hable  for  salvage  charges  the  extent  of  his  hability  must  be  determined 
on  the  hke  principle.  —  E.  §  73. 

Liabilities  to  third  parties.  80.  Where  the  assured  has  effected  an  insurance 
in  express  terms  against  any  liability  to  a  third  party,  the  measure  of  indemnity, 
subject  to  any  express  provision  in  the  policy,  is  the  amount  paid  or  payable  by 
him  to  such  third  party  in  respect  of  such  habihty.  —  E.  §  74. 

General  provisions  as  to  measure  of  indemnity.  81.  1.  Where  there  has  been 
a  loss  in  respect  of  any  subject-matter  not  expressly  provided  for  in  the  foregoing 
provisions  of  this  Act,  the  measure  of  indemnity  shall  be  ascertained,  as  nearly  as 
may  be,  in  accordance  with  those  provisions,  in  so  far  as  applicable  to  the  parti- 
cular case.  2.  Nothing  in  the  provisions  of  this  Act  relating  to  the  measure  of  in- 
demnity shall  affect  the  rules  relating  to  double  insurance,  or  prohibit  the  insurer 
from  disproving  interest  wholly  or  in  part,  or  from  showing  that  at  the  time  of 
the  loss  the  whole  or  any  part  of  the  subject-matter  insured  was  not  at  risk  under 
the  pohcy.  —  E.  §  75. 

Particular  average  warranties.  82.  1.  Where  the  subject-matter  insured  is 
warranted  free  from  particular  average,  the  assured  cannot  recover  for  a  loss  of 
part,  other  than  a  loss  incurred  by  a  general  average  sacrifice,  unless  the  contract 
contained  in  the  pohcy  be  apportionable ;  but,  if  the  contract  be  apportionable, 
the  assured  may  recover  for  a  total  loss  of  any  apportionable  part.  2.  Where 
the  subject-matter  insured  is  warranted  free  from  particular  average,  either  wholly 
or  under  a  certain  percentage,  the  insurer  is  nevertheless  liable  for  salvage  charges, 
and  for  particular  charges  and  other  expenses  properly  incurred  pursuant  to  the 
provisions  of  the  suing  and  labouring  clause  in  order  to  avert  a  loss  insured  against. 
3.  Unless  the  pohcy  otherwise  provides,  where  the  subject-matter  insured  is  war- 
ranted free  from  particular  average  under  a  specified  percentage,  a  general  average 
loss  cannot  be  added  to  a  particular  average  loss  to  make  up  the  specified  percen- 
tage. 4.  For  the  purpose  of  ascertaining  whether  the  specified  percentage  has  been 
reached,  regard  shall  be  had  only  to  the  actual  loss  suffered  by  the  subject-matter 
insured.  Particular  charges  and  the  expenses  of  and  incidental  to  ascertaining 
and  proving  the  loss  must  be  excluded.  —  E.  §  76. 

Successive  losses.  83.  1.  Unless  the  pohcy  otherwise  provides  and  subject 
to  the  provisions  of  this  Act,  the  insurer  is  liable  for  successive  losses,  even  though 
the  total  amount  of  such  losses  may  exceed  the  sum  insured.  2.  Where,  under 
the  same  pohcy,  a  partial  loss,  which  has  not  been  repaired  or  otherwise  made 
good,  is  followed  by  a  total  loss,  the  assured  can  only  recover  in  respect  of  the 
total  loss:  Provided  that  nothing  in  this  section  shall  affect  the  habihty  of  the 
insurer  under  the  suing  and  labouring  clause.  —  E.  §  77. 

Suing  and  labouring  clause.  84.  1.  Where  the  pohcy  contains  a  suing  and 
labouring  clause,  the  engagement  thereby  entered  into  is  deemed  to  be  supple- 
mentary to  the  contract  of  insurance,  and  the  assured  may  recover  from  the  in- 
surer any  expenses  properly  incurred  pursuant  to  the  clause,  notwithstanding  that 
the  insurer  may  have  paid  for  a  total  loss,  or  that  the  subject-matter  may  have 
been  warranted  free  from  particular  average,  either  wholly  or  under  a  certain 
percentage.  2.  General  average  losses  and  contributions  and  salvage  chai'ges,  as 
defined  by  this  Act,  are  not  recoverable  under  the  suing  and  labouring  clause. 

3.  Expenses  incurred  for  the  purpose  of  averting  or  diminishing  any  loss  not 
covered  by  the  policy  are  not  recoverable  under  the  suing  and  labouring  clause. 

4.  It  is  the  duty  of  the  assured  and  his  agents,  in  all  cases,  to  take  such  measures  as 
may  be  reasonable  for  the  purpose  of  averting  or  minimising  a  loss.  —  E.  §  78. 

Division  2.  Rights  of  insurer  on  payment  of  loss. 
Right  of  subrogation.  85.  1.  Where  the  insurer  pays  for  a  total  loss,  either 
of  the  whole,  or  in  the  case  of  goods  of  any  apportionable  part,  of  the  subject- 
matter  insured,  he  thereupon  becomes  entitled  to  take  over  the  interest  of  the 
assured  in  whatever  may  remain  of  the  subject-matter  so  paid  for,  and  he  is 
thereby  subrogated  to  all  the  rights  and  remedies  of  the  assured  in  and  in  respect 
of  that  subject-matter  as  from  the  time  of  the  casualty  causing  the  loss.   2,  Sub- 
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ject  to  the  foregoing  provisions,  where  the  insurer  pays  for  a  partial  loss,  he  ac- 
quires no  title  to  the  subject-matter  insured,  or  such  part  of  it  as  may  remain, 
but  he  is  thereupon  subrogated  to  all  rights  and  remedies  of  the  assured  in  and 
in  respect  of  the  subject-matter  insured  as  from  the  time  of  the  casualty  causing 
the  loss,  in  so  far  as  the  assured  has  been  indemnified,  according  to  this  Act,  by 
such  payment  for  the  loss.  —  E.  §  79. 

Right  of  contribution.  86.  1.  Where  the  assured  is  over-insured  by  double 
insurance,  each  insurer  is  bound,  as  between  himself  and  the  other  insurers,  to 
contribute  rateably  to  the  loss  in  proportion  to  the  amount  for  which  he  is  liable 
under  his  contract.  2.  If  any  insurer  pays  more  than  his  proportion  of  the  loss, 
he  is  entitled  to  maintain  an  action  for  contribution  against  the  other  insurers, 
and  is  entitled  to  the  hke  remedies  as  a  surety  who  has  paid  more  than  his  pro- 
portion of  the  debt.  —  E.  §  80. 

Effect  of  under  insurance.  87.  Where  the  assured  is  insured  for  an  amount 
less  than  the  insurable  value  or,  in  the  case  of  a  valued  pohcy,  for  an  amount  less 
than  the  policy  valuation,  he  is  deemed  to  be  his  own  insurer  in  respect  of  the 
uninsured  balance.  —  E.  §  81. 

Part  VII.    Return  of  Premium. 

Enforcement  of  return.  88.  Where  the  premium,  or  a  proportionate  part 
thereof  is,  by  this  Act,  declared  to  be  returnable:  a)  IJE  already  paid,  it  may  be 
recovered  by  the  assured  from  the  insurer;  and  b)  If  unpaid,  it  may  be  retained 
by  the  assured  or  his  agent.  —  E.  §  82. 

Return  by  agreement.  89.  Where  the  poUcy  contains  a  stipulation  for  the 
return  of  the  premium,  or  a  proportionate  part  thereof,  on  the  happening  of  a  cer- 
tain event,  and  that  event  happens,  the  premium,  or,  as  the  case  may  be,  the 
proportionate  part  thereof,  is  thereupon  returnable  to  the  assured.  —  E.  §  83. 

Return  for  failure  of  consideration.  90.  1.  Where  the  consideration  for  the 
payment  of  the  premium  totally  fails,  and  there  has  been  no  fraud  or  iUegahty  on 
the  part  of  the  assured  or  his  agents,  the  premium  is  thereupon  returnable  to  the 
assured.  2.  Where  the  consideration  for  the  payment  of  the  premium  is  appor- 
tionable,  and  there  is  a  total  failure  of  any  apportionable  part  of  the  consideration, 
a  proportionate  part  of  the  premium  is,  under  the  like  conditions,  thereupon  return- 
able to  the  assured.  3.  In  particular:  a)  Where  the  policy  is  void,  or  is  avoided 
by  the  insurer  as  from  the  commencement  of  the  risk,  the  premium  is  returnable, 
provided  that  there  has  been  no  fraud  or  iUegahty  on  the  part  of  the  assured; 
but  if  the  risk  is  not  apportionable,  and  has  once  attached,  the  premium  is  not 
returnable;  b)  Where  the  subject-matter  insured,  or  part  thereof,  has  never  been 
imperilled,  the  premium,  or,  as  the  case  may  be,  a  proportionate  part  thereof,  is 
returnable:  Provided  that  where  the  subject-matter  has  been  insured  "lost  or  not 
lost"  and  has  arrived  in  safety  at  the  time  when  the  contract  is  concluded,  the 
premium  is  not  returnable  unless,  at  such  time,  the  insurer  knew  of  the  safe 
arrival;  c)  Where  the  assured  has  no  insurable  interest  throughout  the  currency 
of  the  risk,  the  premium  is  returnable,  provided  that  this  rule  does  not  apply  to 
a  pohcy  effected  by  way  of  gaming  or  wagering;  d)  Where  the  assured  has  a 
defeasible  interest  which  is  terminated  during  the  currency  of  the  risk,  the  pre- 
mium is  not  returnable ;  e)  Where  the  assured  has  over-insured  under  an  unvalued 
policy,  a  proportionate  part  of  the  premium  is  returnable;  f)  Subject  to  the  fore- 
going provisions,  where  the  assured  has  over-insured  by  double  insurance,  a  pro- 
portionate part  of  the  several  premiums  is  returnable :  Provided  that,  if  the  policies 
are  effected  at  different  times,  and  any  earher  pohcy  has  at  any  time  borne  the  entire 
risk,  or  if  a  claim  has  been  paid  on  the  policy  in  respect  of  the  full  sum  insured  thereby, 
no  premium  is  returnable  in  respect  of  that  pohcy,  and  when  the  double  insurance  is 
effected  knowingly  by  the  assured  no  premium  is  returnable.  —  E.  §  84. 

Part  VIII.  Mutual  insurance. 
Modification  of  Act  in  case  of  mutual  insurance.  91.  1.  Where  two  or  more 
persons  mutually  agree  to  insure  each  other  against  marine  losses  there  is  said  to 
be  a  mutual  insurance.  2.  The  provisions  of  this  Act  relating  to  the  premium  do 
not  apply  to  mutual  insurance,  but  a  guarantee,  or  such  other  arrangement  as 
may  be  agreed  upon,  may  be  substituted  for  the  premium.  3.  The  provisions  of 
this  Act,  in  so  far  as  they  may  be  modified  by  the  agreement  of  the  parties,  may  in 
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the  case  of  mutual  insurance  be  modified  by  the  terms  of  the  pohcies  issued  by 
the  association,  or  by  the  rules  and  regulations  of  the  association.  4.  Subject 
to  the  exceptions  mentioned  in  this  section,  the  provisions  of  this  Act  apply  to 
a  mutual  insurance.  —  E.  §  85. 

Part  IX.    Supplemental. 

Ratification  by  assured.  92.  Where  a  contract  of  marine  insurance  is  in  good 
faith  effected  by  one  person  on  behalf  of  another,  the  person  on  whose  behalf  it 
is  effected  may  ratify  the  contract  even  after  he  is  aware  of  a  loss.   —  E.  §  86; 

Implied  obligations  varied  by  agreement  or  usage.  93.  1.  Where  any  right, 
duty,  or  liability  would  arise  under  a  contract  of  marine  insurance  by  implication 
of  law,  it  may  be  negatived  or  varied  by  express  agreement,  or  by  usage,  if  the 
usage  be  such  as  to  bind  both  parties  to  the  contract.  2.  The  provisions  of  this 
section  extend  to  any  right,  duty,  or  HabiHty  declared  by  this  Act  which  may  be 
lawfully  modified  by  agreement.  —  E.  §  87. 

Reasonable  time,  etc.,  a  question  of  fact.  94.  Where  by  this  Act  any  refer- 
ence is  made  to  reasonable  time,  reasonable  premium,  or  reasonable  dihgence, 
the  question  what  is  reasonable  is  a  question  of  fact.  —  E.  §  88. 

Reference  to  slip  or  cover  note.  95.  Where  a  pohcy  in  accordance  with  this 
Act  has  been  issued,  nothing  in  this  Act  shall  prevent  reference  being  made  in  legal 
proceedings  to  the  slip  or  covering  note,  or  other  customary  memorandum  of  a 
contract  of  marine  insurance.  —  E.  §  89. 


Schedules. 

The  First  Schedule. 

Imperial  Acts. 


Session  and 
Chapter. 


Title  or  Short  Title. 


Extent. 


19  Geo.  2,  oh.  37. 
28  Geo.  3,  ch.  56. 


An  Act  to  regulate  insurance  on  ships  belonging  to 
the  subjects  of  Great  Britain,  and  on  merchandises 
or  effects  laden  thereon. 

An  Act  to  repeal  an  Act  made  in  the  twentyfitth 
year  of  the  reign  of  His  present  Majesty,  intituled 
"An  Act  for  regulating  insurance  on  ships,  and  on 
goods,  merchandises,  or  effects",  and  for  substituting 
other  provisions  for  the  like  purpose  in  lieu  thereof. 


The  whole. 


The  whole  so  far 
aa  it  relates  to 
Marine  Insur- 
ance. 


State  Acts. 


Short  Title  and  Number. 

State. 

Extent. 

Life,  Fire,   and  Marine  Insurance  Act,  1902, 

New  South  Wales 

Section  17. 

No.  49. 

The  Instruments  Act  1890,  No.  1103. 

Victoria 

Part  III,  Division  1. 

Prohibition  to  Re- Assurances  Repeal  Act  1867, 

South  Australia 

The  whole. 

No.  4. 

The  Marine  Insurance  Act  1907,  No.  33. 

Western  Australia 

The  whole. 

The  Policies  of  Marine  Assurance  Act  1869, 

Tasmania 

The  whole. 

No.  10. 

The  Second  Schedule. 

Form  of  Policy. 

Be  it  known  that  as  well  in  own  name  as  for 

and  in  the  name  and  names  of  all  and  every  other  person  or  persons  to  whom  the  same  doth, 

may,  or  shall  appertain,  in  part  or  in  all  doth  make  assurance  and  cause 

and  them,  and  every  of  them,  to  be  insured  lost  or  not 
lost,  at  and  from 
Upon  any  kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle,  apparel,  ordnance. 
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munition,  artillery,  boat,  and  other,  furniture,  of  and  in  the  good  ship  or  vessel  called  the 

whereof  is  master  under  God,  for  this  present  voyage, 
or  whosoever  else  shall  go  for  master  in  the  said  ship,  or  by 
whatsoever  other  name  or  names  the  said  ship,  or  the  master  thereof,  is  or  shall  be  named  or 
called;   beginning  the   adventure  upon  the  said  goods  and  merchandises  from  the   loading 
thereof  aboard  the  said  ship 

upon  the  said  ship,   &c.  .  j    .• 

and  so  shall  continue  and  endure,  during  her  abode  there,  upon  the  said  ship,  &o., 
and  further,  until  the  said  ship,  with  all  her  ordnance,  tackle,  apparel,   &o., 
and  goods  and  merchandises  whatsoever  shall  be  arrived  at 

upon  the  said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty-four  hours  in  good  safety;  and 
upon  the  goods  and  merchandises,  until  the  same  be  there  discharged  and  safely  landed.  And 
it  shall  be  lawful  for  the  said  ship,  &c.,  in  this  voyage,  to  proceed  and  sail  to  and  stay  at  any 
ports  or  places  whatsoever 

without  prejudice  to  this  insurance.  The  said  ship,  &c.,  goods  and  merchandises,  &c.,  for  so 
much  as  concers  the  assured  by  agreement  between  the  assured  and  assurers  in  this  policy,  are 
and  shall  be  valued  at 

Toucliing  the  adventures  and  perils  which  we  the  assurers  are  contented  to  bear  and  do 
take  upon  us  in  this  voyage:  they  are  of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thie- 
ves, jettisons,  letters  of  mart  and  countermart,  surprisals,  takings  at  sea,  an-ests,  restraints, 
and  detainments  of  all  kings,  princes,  and  people,  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  all  other  perils,  losses,  and  misfortunes,  that  have 
or  shall  come  to  the  hurt,  detriment,  or  damage  of  the  said  goods,  and  merchandises,  and  ship, 
&c.,  or  any  part  thereof.  And  in  case  of  any  loss  or  misfortune  it  shall  be  lawful  to  the  assured, 
their  factors,  servants  and  assigns,  to  sue,  labour,  and  travel  for,  in  and  about  the  defence, 
safeguards,  and  recovery  of  the  said  goods  and  merchandises,  and  ship,  &c.,  or  any  part  thereof, 
without  prejudice  to  this  insurance;  to  the  charges  whereof  we,  the  assurers,  will  contribute 
each  one  according  to  the  rate  and  quantity  of  his  sum  herein  assured.  And  it  is  especially  de- 
clared and  agreed  that  no  acts  of  the  insurer  or  insured  in  recovering,  saving,  or  preserving  the 
property  insured  shall  be  considered  as  a  waiver,  or  acceptance  of  abandonment.  And  it  is 
agreed  by  us,  the  insurers,  that  this  writing  or  policy  of  assurance  heretofore  made  in  Lombard- 
street,  or  in  the  Royal  Exchange,  or  elsewhere  in  London.  And  so  we,  the  assurers,  are  content- 
ed, and  do  hereby  promise  and  bind  ourselves,  each  one  for  his  own  part,  our  heirs,  executors,, 
and  goods  to  the  assured,  their  executors,  administrators,  and  assigns,  for  the  true  performance 
of  the  premises,  confessing  ourselves  paid  the  consideration  due  unto  us  for  this  assurance  by  the 
assured,  at  and  after  the  rate  of 

In  witness  whereof  we,  the  assurers,  have  subscribed  our  names  and  sums  assured  in  London. 

N.  B. — Corn,  fish,  salt,  fruit,  flour,  and  seed  are  warranted  free  from  average,  unless  general, 
or  the  ship  be  stranded — sugar,  tobacco,  hemp,  flax,  hides  and  sldns  are  warranted  free  from 
average,  under  Five  pounds  per  cent.,  and  all  other  goods  also  the  ship  and  freight,  are  warran- 
ted free  from  average,  under  three  pounds  per  cent.,  unless  general,  or  the  ship  be  stranded. 

Rules  for  Construction  of  Policy. 
The  following  are  the  rules  referred  to  by  this  Act  for  the  construction  of  a  policy  in  the 
above  or  other  like  form,  where  the  context  does  not  otherwise  require: 

1.  Where  the  subject-matter  is  insured  "lost  or  not  lost",  and  the  loss  has  occurred  before 
the  contract  is  concluded,  the  risk  attaches,  unless,  at  such  time  the  assured  was  aware  of  the 
loss,  and  the  insurer  was  not. 

2.  Where  the  subject-matter  is  insured  "from"  a  particular  place  the  risk  does  not  attach 
until  the  ship  starts  on  the  voyage  insured. 

3.  a)  Where  a  ship  is  insured  "at  and  from"  a  particular  place,  and  she  is  at  that  place 
in  good  safety  when  the  contract  is  concluded,  the  risk  attaches  immediately;  b)  If  she  be 
not  at  that  place  when  the  contract  is  concluded  the  risk  attaches  as  soon  as  she  arrives  there 
in  good  safety,  and,  unless  the  pohcy  otherwise  provides,  it  is  immaterial  that  she  is  covered 
by  another  poUoy  for  a  specified  time  after  arrival ;  c)  Where  chartered  freight  is  insured  "at 
and  from"  a  particular  place,  and  the  ship  is  at  that  place  in  good  safety  when  the  contract  is 
concluded,  the  risk  attaches  immediately.  If  she  be  not  there  when  the  contract  is  concluded 
the  risk  attaches  as  soon  as  she  arrives  there  in  good  safety;  d)  Where  freight,  other  than 
chartered  freight  is  payable  without  special  conditions  and  is  insured  "at  and  from"  a  par- 
ticular place,  the  risk  attaches  pro  rata  as  the  goods  or  merchandise  are  shipped;  provided 
that  if  there  be  cargo  in  readiness  which  belongs  to  the  shipowner,  or  which  some  other  person 
has  contracted  with  him  to  ship,  the  risk  attaches  as  soon  as  thse  hip  is  ready  to  receive 
such  cargo. 

4.  Where  goods  or  other  moveables  are  insured  "from  the  loading  thereof",  the  risk  does 
not  attach  until  such  goods  or  moveables  are  actually  on  board,  and  the  insurer  is  not  liable 
for  them  while  in  transit  from  the  shore  to  the  ship. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until  they  are  "safely  landed", 
they  must  be  landed  in  the  customary  manner  and  within  a  reasonable  time  after  arrival  at 
the  port  of  discharge,  and  if  they  are  not  so  landed  the  risk  ceases. 
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6.  In  the  absence  of  any  further  Ucense  or  usage,  the  Hberty  to  touch  and  stay  "at  any 
port  or  place  whatsoever"  does  not  authorise  the  ship  to  depart  from  the  course  Of  her  voyage 
from  the  port  of  departure  to  the  port  of  destination. 

7.  The  term  "perils  of  the  seas"  refers  only  to  fortuitous  accidents  or  casualties  of  the 
seas.    It  does  not  include  the  ordinary  action  of  the  winds  and  waves. 

8.  The  term  "pirates"  iacludes  passengers  who  mutiny  and  rioters  who  attack  the  ship 
from  the  shore. 

9.  The  term  "thieves"  does  not  cover  clandestine  theft  or  a  theft  committed  by  any  one 
of  the  ship's  company,  whether  crew  or  passengers. 

10.  The  term  "arrests,  etc.,  of  kings,  princes,  and  people,"  refers  to  pohtioal  or  executive 
acts,  and  does  not  include  a  loss  caused  by  riot  or  by  ordinary  judicial  process. 

11.  The  term  "barratry"  includes  every  wrongful  act  wilfully  committed  by  the  master 
or  crew  to  the  prejudice  of  the  owner,  or,  as  the  case  may  be,  the  charterer. 

12.  The  term  "all  other  perils"  includes  only  perils  similar  in  kind  to  the  perils  specifically 
mentioned  in  the  policy. 

13.  The  term  "average  imless  general"  means  a  partial  loss  of  the  subject-matter  insured 
other  than  a  general  average  loss,  and  does  not  include  "particular  charges." 

14.  Where  the  ship  has  stranded,  the  insurer  is  liable  for  the  excepted  losses,  although 
the  loss  is  not  attributable  to  the  stranding,  provided  that  when  the  stranding  takes  place  the 
risk  has  attached  and,  if  the  policy  be  on  goods,  that  the  damaged  goods  are  on  board. 

15.  The  term  "ship"  includes  the  huU,  materials  and  outfit,  stores  and  provisions  for 
the  officers  and  crew,  and,  in  the  case  of  vessels  engaged  in  a  special  trade,  the  ordinary  fittings 
requisite  for  the  trade,  and  also,  in  the  case  of  a  steamship,  the  machinery,  boilers  and  coals 
and  engines  stores,  if  owned  by  the  assured. 

16.  The  term  "freight"  includes  the  profit  derivable  by  a  shipowner  from  the  employ- 
ment of  his  ship  to  carry  his  own  goods  or  moveables,  as  well  as  freight  payable  by  a  third  party, 
but  does  not  include  passage  money. 

17.  The  term  "goods"  means  goods  in  the  nature  of  merchandise,  and  does  not  include 
personal  effects  or  provisions  and  stores  for  use  on  board. 

In  the  absence  of  any  usage  to  the  contrary,  deck  cargo  and  Uving  animals  must  be  insured 
specifically,  and  not  imder  the  general  denomination  of  goods. 


Bills  of  Exchange/) 

No.  27  of  1909.    An  Act  relating  to  Bills  of  Exchange,  Cheques,  and 
Promissory  Notes  (13th  December,  1909). 

Part  I.     Preliminary. 

Short  title.  1.  This  Act  may  be  cited  as  the  Bills  of  Exchange  Act,  1909.  — 
E.  §  1. 

Commencement.  2.  This  Act  shall  commence  on  a  day  to  be  fixed  by 
proclamation. 

Parts.  3.  This  Act  is  divided  into  parts  as  follows:  Part  I:  Preliminary. 
Part  II:  BUls  of  Exchange:  Division  1:  Form  and  Interpretation;  Division  2: 
Capacity  and  Authority  of  Parties;  Division  3:  The  Consideration  for  a  Bill; 
Division  4:  Negotiation  of  BUls;  Division  5:  General  Duties  of  the  Holder;  Divi- 
sion 6:  Liabilities  of  Parties;  Division  7:  Discharge  of  Bill;  Division  8:  Accep- 
tance and  Payment  for  Honour;  Division  9:  Lost  Instruments;  Division  10:  BiUs 
in  a  Set;  Division  11:  Conflict  of  Laws.  Part  III:  Cheques  on  a  Banker: 
Division  1:  Cheques  generally;  Division  2:  Crossed  Cheques.  Part  IV:  Promissory 
Notes.     Part  V:  Supplementary. 

Interpretation  of  terms.  4.  In  this  Act,  unless  the  context  otherwise  requires, 
"Acceptance"  means  an  acceptance  completed  by  delivery  or  notification.  "Action" 
includes  counterclaim,  and  set-off.  "Australasia"  means  Australia  and  any  Terri- 
tory under  the  control  of  the  Commonwealth,  New  Zealand,  and  the  Fiji  Islands. 
"Banker"  includes  a  body  of  persons,  whether  incorporated  or  not,  who  carry  on  the 
business  of  banking.  "Bankrupt"  means  any  person  whose  estate  is  vested  in  a  trustee 
or  assignee  under  the  law  for  the  time  being  in  force  relating  to  bankruptcy  or  in- 
solvency. "Bearer"  means  the  person  in  possession  of  a  bill  or  note  which  is 
payable  to  bearer.  "Bill"  means  bill  of  exchange.  "Delivery"  means  transfer 
of  possession,    actual    or  constructive,   from  one  person  to   another.      "Holder" 

'^)  The  references  in  the  notes,  are  to  (E.)  the  Imperial  Bills  of  Exchange  Act,  1882, 
(45  &  46  Viot.  c.  61). 
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means  the  payee  or  indorsee  of  a  bill  or  note  who  is  in  possession  of  it,  or  the 
bearer  thereof.  "Indorsement"  means  an  indorsement  completed  by  delivery, 
"Issue"  means  the  first  deUvery  of  a  bill  or  note,  complete  in  form,  to  a  person 
■who  takes  it  as  a  holder.  "Note"  means  promissory  note.  "Person"  includes  a 
body  of  persons  whether  incorporated  or  not.  "Value"  means  valuable  consider- 
ation.    "Written"  includes  printed,  and  "writing"  includes  print.  —  E.  §  2. 

Application  of  rules  of  bankruptcy  and  common  law.  5.  1.  The  rules  in 
bankruptcy  relating  to  bills  of  exchange,  cheques,  and  promissory  notes,  shall 
continue  to  apply  thereto  notwithstanding  anything  in  this  Act  contained.  2.  The 
rules  of  common  law,  including  the  law  merchant,  save  in  so  far  as  they  are  in- 
consistent with  the  express  provisions  of  this  Act,  shall  continue  to  apply  to 
bills  of  exchange,  cheques,  and  promissory  notes.  —  E.  §  97- 

Application  of  Act.  6.  This  Act  does  not  apply  to  bills  of  exchange,  cheques, 
and  prommissory  notes  drawn  issued  or  made  before  the  commencement  of 
this  Act. 

Application  of  State  laws.  7.  The  State  Acts  set  out  in  the  first  Schedule 
shall,  to  the  extent  specified  in  that  Schedule,  cease  to  apply  to  bills  of  ex- 
change, cheques,  and  promissory  notes  drawn  or  made  after  the  commencement 
of  this  Act. 

Part  II.    Bills  of  Exchange. 
Division  1.    Form  and  interpretation. 

Bill  of  exchange  defined.  8.  1.  A  bill  of  exchange  is  an  unconditional  order 
in  writing,  addressed  by  one  person  to  another,  signed  by  the  person  giving  it, 
requiring  the  person  to  whom  it  is  addressed  to  pay  on  demand,  or  at  a  fixed  or 
determinable  future  time,  a  sum  certain  in  money  to,  or  to  the  order  of,  a  speci- 
fied person,  or  to  bearer.  2.  An  instrument  which  does  not  comply  with  these 
conditions,  or  which  orders  any  act  to  be  done  in  addition  to  the  payment  of 
money,  is  not  a  biU  of  exchange.  3.  An  order  to  pay  out  of  a  particular  fund 
is  not  unconditional  within  the  meaning  of  this  section;  but  an  unqualified  order 
to  pay,  coupled  with :  a)  an  indication  of  a  particular  fund  out  of  which  the  drawee 
is  to  reimburse  himself,  or  a  particular  account  to  be  debited  with  the  amount, 
or  b)  A  statement  of  the  transaction  which  gives  rise  to  the  bUl,  is  unconditional. 
4.  A  bill  is  not  invalid  by  reason:  a)  That  it  is  not  dated;  b)  That  it  does  not 
specify  the  value  given,  or  that  any  value  has  been  given  therefor  or;  c)  That  it 
does  not  specify  the  place  where  it  is  drawn  or  the  place  where  it  is  payable. 

—  E.  §  3.  —  An  instrument  in  the  following  terms  is  not  a  bill  of  exchange,  promissory 
note,  or  cheque:  "Newcastle  16th  March,  186L  The  Bank  of  Australasia,  pay  311  amount  claimed 
by  G.  Tully  &  Co  for  rent  of  goods  disputed  paid  by  me  to  Mr.  Hood  under  protest,  thirty  pounds 
sterling".  —  Tully  v.  Dibbs,  2  S.  C.  R.  (L.)  (N.  S.  W.)  350.  Nor  an  instrument  in  the  following  terms: 
"7  th  March,  1862.  On  demand  I  promise  to  pay  J.  T.  M.,  or  his  order,  the  sum  of  £  800,  re- 
ceived this  day  from  the  Oriental  Bank  Corporation  for  the  special  purpose  of  purchasing 
gold,  and  for  which  sum  is  to  be  accounted  for  on  or  before  the  10th  inst.  A.  H.  Payable  at  the 
Oriental  Bank  Corporation,  Bnrrangong".  —  Oriental  Bank  v.  Horsington,  1  S.  C.  R.  (L.) 
(N.  S.  W.)  217.  The  terms  of  the  written  contract  cannot  be  varied  by  a  contemporaneous  verbal 
agreement.  — Burton  v.  Ainsworth,  7  S.  C.  R.  (L.)  (N.  S.  W.)  410;  Howes  v.  Clarke,  1  W.  N.  (N.  S.W.) 
43;  Frazerv.  Hayes,  6  W.  N.  (N.  S.  W.)  110;  Hinton  v.  Setchell,  8  S.  C.  R.  (L.)  (N.  S.  W.)  152. 

—  An  instrument  ia  the  following  terms  is  not  a  bill  of  exchange:  "Six  days  after  the  ship 
'Childers'  clears  the  Port  Philip  Heads,  pay  John  Dynan  or  bearer  the  sum  £  5  sterling,  provided 
he  proceeds  to  sea  in  the  above  vessel.  E."  —  Baker  v.  Efford,  4  A.  J.  R.  161.  For  a  case  in- 
volving the  admission  of  an  equitable  defence  arising  out  of  a  contemporaneous  verbal  agree- 
ment, see  Waxman  v.  Barnard,  2  V.  L.  R.  (L.)  238.  —  For  a  consideration  of  the  nature 
of  a,  seaman's  advance  note,  see  Jewell  v.  Giles,  Pelham  (S.  A.)  72. 

Inland  and  foreign  bills.  9.  1.  An  inland  bUl  is  a  bUl  which  is,  or  on  the 
face  of  it  purports  to  be:  a)  Both  drawn  and  payable  within  Australasia,  or 
b)  Drawn  within  Australasia  upon  some  person  resident  therein.  Any  other  bill  is 
a  foreign  bill.  2.  Unless  the  contrary  appear  on  the  face  of  the  bill  the  holder 
may  treat  it  as  an  inland  bill.  —  E.  §  4. 

Effect  where  different  parties  to  bill  are  the  same  person.  10.  LA  bill  may 
be  drawn  payable  to,  or  to  the  order  of,  the  drawer;  or  it  may  be  drawn  payable 
to,  or  to  the  order  of,  the  drawee.  2.  Where  in  a  biU  drawer  and  drawee  are  the 
same  person,  or  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  the  holder  may  treat  the  instrument,  at  his  option,  either  as 
a  biU  of  exchange  or  as  a  promissory  note.  —  E.  §  5. 
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Address  to  drawee.  11.  1.  The  drawee  must  be  named  or  otherwise  indicated 
in  a  bUl  with  reasonable  certainty.  2.  A  bill  may  be  addressed  to  two  or  more 
drawees,  whether  they  are  partners  or  not,  but  an  order  addressed  to  two  drawees 
in  the  alternative  or  to  two  or  more  drawees  in  succession  is  not  a  bill  of  exchange. 

—  E.  §  6. 

Certainty  required  as  to  payee.  12.  1.  Where  a  bUl  is  not  payable  to  bearer, 
the  payee  must  be  named  or  otherwise  indicated  therein  with  reasonable  certainty. 
2.  A  bin  may  be  made  payable  to  two  or  more  payees  jointly,  or  it  may  be  made 
payable  in  the  alternative  to  one  of  two,  or  one  or  some  of  several  payees.  A  bill 
may  also  be  made  payable  to  the  holder  of  an  office  for  the  time  being.  3.  Where 
the  payee  is  a  fictitious  or  non-existing  person  the  biU  may  be  treated  as  payable  to 
bearer.  —  E.  §  7.  —  Where  the  name  of  a  person  ineerted  as  that  of  payee  in  a 
bill  or  note  is  inserted  without  any  intention  that  payment  shall  only  be  made  as  if  he  were 
a  true  payee,  he  becomes  a  fictitious  person  within  subsection  (3),  and  the  bill  or  note  may  be 
treated  as  payable  to  bearer.  Semhle,  a  payee  is  fictitious  within  the  meaning  of  this  subsection 
if  he  has  no  interest  in  the  bill  or  note,  and  no  right  to  indorse  it  or  be  paid  upon  it.  —  City 
Bank  V.  Bowan,  U  L.  R.  (L.)  (N.  S.  W.)  127;  9  W.  N.  (N.  S.  W.)  122.  —  A  note  payable 
to  an  impossible  payee,  or  order,  is  payable  to  bearer;  but  an  instrument  which  does  not 
contain  the  name  of  a  payee,  order,  or  bearer,  is  not  negotiable.  —  McDonald  v.  Moffatt,  5  W. 
W.  &  a' B.  (L.)  193.  —  A  promissory  note  made  in  favour  of  a  company  not  in  existence 
at  the  time  the  note  is  made,  such  fact  being  known  to  the  maker,  may  be  treated  as  payable 
to  bearer  within  subsection  (3).  —  Rutherford  Copper  Mining  Co.  v.  Ogier,  (1905)  Tas.  L. 
R.   156. 

What  bills  are  negotiable.  13.  1.  When  a  bill  contains  words  prohibiting 
transfer,  or  indicating  an  intention  that  it  should  not  be  transferable,  it  is  valid 
as  between  the  parties  thereto,  but  is  not  negotiable.  2.  A  negotiable  bUl  may 
be  payable  either  to  order  or  to  bearer.  3.  A  biU  is  payable  to  bearer  which  is 
expressed  to  be  so  payable,  or  on  which  the  only  or  last  indorsement  is  an  in- 
dorsement in  blank.  4.  A  bill  is  payable  to  order  which :  a)  is  expressed  to  be  so 
payable,  or  b)  is  expressed  to  be  payable  to  a  particular  person,  and  does 
not  contain  words  prohibiting  transfer  or  indicating  an  intention  that  it  should 
not  be  transferable.  5.  Where  a  biU,  either  originally  or  by  indorsement,  is  ex- 
pressed to  be  payable  to  the  order  of  a  specified  person,  and  not  to  him  or  his 
order,  it  is  nevertheless  payable  to  him  or  his  order  at  his  option.  —  E.  §  8.  An 
instrument  in  the  following  terms  is  not  a  promissory  note:  "I  promise  to  pay  the  sum 
of  £49  13  s  4  d,  and  costs,  for  value  received,"  because  the  sum  is  uncertain.  —  Bentley 
V.  Jamieson,  1  W.  &  W.  (L.)  145. 

Sum  payable.  14.  1.  The  sum  payable  by  a  bUl  is  a  sum  certain  within  the 
meaning  of  this  Act  although  it  is  required  to  be  paid:  a)  With  interest;  or  b)  By 
stated  instalments ;  or  c)  By  stated  instalments,  with  a  provision  that  upon  default 
in  payment  of  any  instalment  the  whole  shall  become  due ;  or  d)  According  to  an 
indicated  rate  of  exchange,  or  according  to  a  rate  of  exchange  to  be  ascertained 
as  directed  by  the  biQ.  2.  Where  the  sum  payable  is  expressed  in  words  and  also 
in  figures,  and  there  is  a  discrepancy  between  the  two,  the  sum  denoted  by  the 
words  is  the  amount  payable.  3.  Where  a  biU  is  expressed  to  be  payable  with 
interest,  unless  the  instrument  otherwise  provides,  interest  runs  from  the  date  of 
the  bin,  and  if  the  bUl  is  undated  from  the  issue  thereof.  —  E.  §  9. 

BiU  payable  on  demand.  15.  1.  A  biU  is  payable  on  demand:  a)  Which  is 
expressed  to  be  payable  on  demand,  or  at  sight,  or  on  presentation;  or  b)  In  which 
no  time  for  payment  is  expressed.  2.  Where  a  bUl  is  accepted  or  indorsed  when 
it  is  overdue,  it  shaU,  as  regards  the  acceptor  who  so  accepts,  or  any  indorser  who 
so  indorses  it,  be  deemed  a  bUl  payable  on  demand.  —  E.  §  10. 

Bill  payable  at  a  future  time.  16.  A  bill  is  payable  at  a  determinable  fu- 
ture time  within  the  meaning  of  this  Act  which  is  expressed  to  be  payable: 
a)  At  a  fixed  period  after  date  or  sight;  or  b)  On  or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event  which  is  certain  to  happen,  though  the  time  of  happen- 
ing may  be  uncertain.  An  instrument  expressed  to  be  payable  on  a  contingency 
is  not  a  bUl,  and  the  happening  of  the  event  does  not  cure  the  defect.  —  E.  §  11. 

—  The  words  "This  being  collateral  seciority  to  mortgage  given  by  M.  to  L.  over  5  acres  at 
Lane  Cove",  appearing  in  an  instrument  does  not  import  a  condition  that  the  note  was  only 
payable  in  the  event  of  M.  not  paying  off  the  mortgage.  —  Lipscomb  v.  Matton,  15  L.  R. 
(L.)  (N.  S.  W.)  362;   11  W.  N.  (N.  S.  W.)  57. 

Omission  of  date  in  bill  payable  alter  date.  17.  Where  a  biU  expressed  to  be 
payable  at  a  fixed  period  after  date  is  issued  undated,  or  where  the  acceptance  of 
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a  bill  payable  at  a  fixed  period  after  sight  is  undated,  any  holder  may  insert 
therein  the  true  date  of  issue  or  acceptance,  and  the  bill  shall  be  payable  accord- 
ingly. Provided  that:  1.  Where  the  holder  in  good  faith  and  by  mistake  inserts 
a  wrong  date,  and  2.  In  every  case  where  a  wTong  date  is  inserted,  if  the  bill  sub- 
sequently comes  into  the  hands  of  a  holder  in  due  course  the  bill  shall  not  be  avoided 
thereby,  but  shall  operate  and  be  payable  as  if  the  date  so  inserted  had  been 
the  true  date.  —  E.  §  12. 

Antedating  and  postdating.  18.  1 .  Where  a  bill  or  an  acceptance  or  any  indor- 
sement on  a  bill  is  dated,  the  date  shall,  unless  the  contrary  be  proved,  be  deemed 
to  be  the  true  date  of  the  drawing,  acceptance,  or  indorsement,  as  the  case  may 
be.  2.  A  bill  is  not  invahd  by  reason  only  that  it  is  ante-dated,  or  post-dated, 
or  that  it  bears  date  on  a  Sunday.  —  E.  §  13.  —  It  is  beUeved  that  the  custom 
of  bankers  to  refiise  payment  of  post-dated  cheques  if  presented  before  their  date  prevails 
in  Sydney  and  Melbourne,  and  would  have  legal  recognition.  —  Russell,  Banker  and  Customer  in 
Australia,  p.  141.  —  As  to  materiality  of  date,  see  Regina  v.  Gvu-nett,  5  W.  W.  &  a'B.  (L.)  28.  A 
bill  of  exchange  made  and  accepted  on  Sunday  is  vaUd,  if  not  in  the  ordinary  course  of 
business.  —  Walsh  v.  Hosking,  4  W.  W.  &  a'B.  (L.)  35.  But  see  now  §  18  of  this  Act.  — 
—  The  true  date  of  a  post-dated  cheque  is  the  day  of  its  issue,  and  a  banker  is  not  liable  for 
cashing  such  a  cheque  before  the  day  of  its  date.  —  MagUl  v.  Bank  of  North  Queensland,  6  Q. 
L.  J.  262  (per  Griffith,  C.  J.,  and  Real,  J.;  Harding,  J.  placing  his  decision  in  the  case  on  another 
ground). 

Computation  of  time  of  payment.  19.  Where  a  bill  is  not  payable  on  demand 
the  day  on  which  it  falls  due  is  determined  as  follows :  a)  Three  days,  called  days 
of  grace,  are,  in  every  case  where  the  bill  itself  does  not  otherwise  provide, 
added  to  the  time  of  payment  as  fixed  by  the  bUl,  and  the  bill  is  due  and  payable 
on  the  last  day  of  grace.  Provided  that:  When  the  last  day  of  grace  falls  on  a 
non-business  day  the  bill  is  due  and  payable  on  the  succeeding  business  day ;  b)  Where 
a  bill  is  payable  at  a  fixed  period  after  date,  after  sight,  or  after  the  happening 
of  a  specified  event,  the  time  of  payment  is  determined  by  excluding  the  day 
from  which  the  time  is  to  begin  to  run  and  by  including  the  day  of  payment; 

c)  Where  a  bill  is  payable  at  a  fixed  period  after  sight,  the  time  begins  to  run 
from  the  date  of  the  acceptance  if  the  bill  be  accepted,  and  from  the  date  of  noting 
or  protest  if  the  bill  be  noted  or  protested  for  non-acceptance,  or  for  non-delivery; 

d)  The  term  "month"  in  a  bill  means   calendar  month.  —  E.  §  14. 

Case  of  need.  20.  The  drawer  of  a  bill  and  any  indorser  may  insert  therein 
the  name  of  a  person  to  whom  the  holder  may  resort  in  case  of  need,  that  is  to 
say,  in  case  the  bill  is  dishonoured  by  non-acceptance  or  non-payment.  Such  per- 
son is  called  the  referee  in  case  of  need.  Jt  is  in  the  option  of  the  holder  to  resort 
to  the  referee  in  case  of  need,  or  not,  as  he  may  think  fit.  —  E.  §  15. 

Optional  stipulations  by  drawer  or  indorser.  21.  The  drawer  of  a  bill,  and 
any  indorser,  may  insert  therein  an  express  stipulation:  a)  Negativing  or  limit- 
ing his  own  Uability  to  the  holder;  or  b)  Waiving  as  regards  himself  some  or  all 
of  the  holder's  duties.  —  E.  §  16. 

Definition  and  requisites  of  acceptance.  22.  1.  The  acceptance  of  a  bUl  is 
the  signification  by  the  drawee  of  his  assent  to  the  order  of  the  drawer.  2.  An 
acceptance  is  invahd  unless  it  comphes  with  the  following  conditions,  namely: 
a)  It  must  be  written  on  the  bill  and  be  signed  by  the  drawee.  The  mere  signa- 
ture of  the  drawee  without  additional  words  is  sufficient;  b)  It  must  not  express 
that  the  drawee  will  perform  his  promise  by  any  other  means  than  the  payment 
of  money.  —  E.  §  17. 

Time  for  acceptance.  23.  1.  A  bUl  may  be  accepted:  a)  Before  it  has  been 
signed  by  the  drawer,  or  while  otherwise  incomplete;  b)  When  it  is  overdue,  or 
after  it  has  been  dishonoured  by  a  previous  refusal  to  accept,  or  by  non-payment. 
2.  When  a  bUl  payable  after  sight  is  dishonoured  by  non-acceptance,  and  the 
drawee  subsequently  accepts  it,  the  holder,  in  the  absence  of  any  different  agree- 
ment, is  entitled  to  have  the  bill  accepted  as  of  the  date  of  first  presentment  to 
the  drawee  for  acceptance.  —  E.  §  18. 

General  and  qualified  acceptances.  24.  1.  An  acceptance  is  either  (a)  general, 
or  (b)  qualified.  2.  A  general  acceptance  assents  without  qualification  to  the  order 
of  the  drawer.  A  qualified  acceptance  in  express  terms  varies  the  effect  of  the  bill 
as  drawn.  3.  In  particular  an  acceptance  is  qualified  which  is :  a)  Conditional,  that 
is  to  say,  which  makes  payment  by  the  acceptor  dependent  on  the  fulfUment  of 
a  condition  therein  stated;  or  b)  Partial,  that  is  to  say,  an  acceptance  to  pay  part 


BILLS  OF  EXCHANGE  ACT,  1909.  61 

only  of  the  amount  for  which  the  bill  is  drawn;  or  c)  Local,  that  is  to  say,  an 
acceptance  to  pay  only  at  a  particular  specified  place;  or  d)  Qualified  as  to 
time;  or  e)  The  acceptance  of  some  one  or  more  of  the  drawees,  but  not  of  all. 
4.  An  acceptance  to  pay  at  a  particular  place  is  a  general  acceptance,  unless  it 
expressly  states  that  the  bill  is  to  be  paid  there  only  and  not  elsewhere;  — 
E.  §  19.  r  J  . 

Inchoate  instruments.  25.  1.  "Where  a  simple  signature  on  a  blank  stamped 
paper  stamped  with  an  impressed  duty  stamp  is  delivered  by  the  signer  in  order 
that  it  may  be  converted  into  a  bill,  it  operates  as  a  prima  facie  authority  to 
fill  it  up  as  a  complete  biU  for  any  amount  the  stamp  will  cover,  using  the 
signature  for  that  of  the  drawer,  or  the  acceptor,  or  an  indorser.  2.  And,  in  like 
manner,  when  a  bill  is  wanting  in  any  material  particular,  the  person  in  possession 
of  it  has  a  -prima,  facie  authority  to  fill  up  the  omission  in  any  way  he  thinks  fit. 
3.  In  order  that  any  such  instrument  when  completed  may  be  enforceable  against 
any  person  who  became  a  party  thereto  prior  to  its  completion,  it  must  be 
filled  up  within  a  reasonable  time  and  strictly  in  accordance  with  the  authority 
given.  Eeasonable  time  for  this  pm-pose  is  a  question  of  fact.  Provided  that 
if  any  such  instrument  after  completion  is  negotiated  to  a  holder  in  due  course 
it  shall  be  vaUd  and  effectual  for  all  purposes  in  his  hands,  and  he  may  enforce 
it  as  if  it  had  been  fUled  up  within  a  reasonable  time  and  strictly  in  accor- 
dance with  the  authority  given.  4.  For  the  purposes  of  subsection  1  of  this 
section  "duty  stamp"  inludes  a  duty  stamp  required  by  the  law  of  the 
State   in  which   the   instrument  is  issued    to  be  impressed  on  a  biU.   —  E.  §  20. 

—  Where  a  promissory  note  with  a  blank  left  for  the  payee's  name  is  delivered  by 
the  maker  to  a  creditor  in  payment  of  a  debt,  there  is  an  implied  authority  given  to  the  cre- 
ditor to  fill  in  such  blank.  —  Bagley  Brothers  v.  Ellison,  16  V.  L.  R.  263;  11  A.  L.  T.  174. 
Where  an  acceptor  of  a  bill  pays  the  holder  the  amount  of  the  bill  on  the  understanding 
that  the  biU  is  regular,  and  upon  receiving  it,  it  is  discovered  that  the  name  of  the  drawer  was 
not  signed,  nor  a  stamp  affixed,  it  was  held  that  the  acceptor  could  recover  the  amount  so  paid. 

—  Woolcott  V.  Waxman,  7  A.  L.  T.  20.  One  of  the  essential  parts  of  a  cheque  is  the  amount 
for  which  it  is  drawn,  and  until  this  portion  is  filled  in  the  instrument  is  incomplete,  and  the 
banker  upon  whom  the  cheque  is  drawn  is  not  liable  in  damages  to  a  customer  for  refusing  to 
honour  a  cheque  thus  imperfect.  —  Commercial  Bank  of  Australia  v.  Hulls,  10  V.  L.  R.  (L.)  110; 
6  A.  L.  T.  9.  ■ 

Delivery.  26.  1.  Every  contract  on  a  bUl,  whether  it  be  the  drawer's,  the 
acceptor's,  or  an  indorser's,  is  incomplete  and  revocable,  until  deUvery  of  the 
instrument  in  order  to  give  effect  thereto.  Provided  that  where  an  acceptance 
is  written  on  a  bill,  and  the  drawee  gives  notice  to  or  according  to  the  directions 
of  the  person  entitled  to  the  bill  that  he  has  accepted  it,  the  acceptance  then 
becomes  complete  and  irrevocable.  2.  As  between  immediate  parties,  and  as 
regards  a  remote  party  other  than  a  holder  in  due  course,  the  delivery,  a)  In 
order  to  be  effectual  must  be  made  either  by  or  under  the  authority  of  the  party 
drawing,  accepting,  or  indorsing  as  the  case  may  be ;  or  b)  May  be  shown  to  have 
been  conditional  or  for  a  special  purpose  only,  and  not  for  the  purpose  of  trans- 
ferring the  property  in  the  biU.  But  if  the  bill  be  in  the  hands  of  a  holder  in  due 
course,  a  vaUd  delivery  of  the  bill  by  all  parties  prior  to  him  so  as  to  make  them  liable 
to  him  is  conclusively  presumed.  3.  Where  a  biU  is  no  longer  in  the  possession  of  a 
party  who  has  signed  it  as  a  drawer,  acceptor,  or  indorser,  a  valid  and  unconditional 
delivery  by  him  is  presumed  until  the  contrary  is  proved.  —  E.  §  21. 

Division  2.  Capacity  and  authority  of  parties. 
Capacity  of  parties.  27.  1.  Capacity  to  incur  UabiUty  as  a  party  to  a  bill  is 
co-extensive  with  capacity  to  contract.  Provided  that  nothing  in  this  section  shall 
enable  a  corporation  to  make  itself  liable  as  drawer,  acceptor,  or  indorser  of  a  bill 
unless  it  is  competent  to  it  so  to  do  under  the  law  for  the  time  being  in  force  relating 
to  corporations.  2.  Where  a  biU  is  drawn  or  indorsed  by  an  infant,  minor,  or  corpo- 
ration having  no  capacity  or  power  to  incur  liability  on  a  bill,  the  drawing  or 
indorsement  entitles  the  holder  to  receive  payment  of  the  biU,  and  to  enforce  it 
against  any  other  party  thereto.  —  E.  §  22.  —  A  promissory  note  made  by  an  uifant 
is  voidable,  not  void.  It  may  be  ratified  by  the  maker  when  he  becomes  of  age.  —  Rain 
v.  Fullarton,  21  L.  R.  (E.)  (N.  S.  W.)311;  17  W.N.  (N.  S.  W.)  4,  161.  Intoxication  as  a  defence. 
Bee  Hunter  v.  McDonald,  7  S.C.R.(L.)  (N.S.W.)36.  But  op.  now  the  N.  S.  W.  Money-lenders  and 
Infanta  Loan  Act,  1905,  (No.  24  of  190^)  §  7,  which  provides  as  follows:  If  any  infant,  who 
has  contracted  a  loan  which  is  void  or  voidable  in  law,  agrees  after  he  comes  of  age  to  pay 
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any  money  which  in  whole  or  in  part  represents  or  is  agreed  to  be  paid  in  respect  of  any  such 
loan,  and  is  not  a  new  advance,  such  agreement  and  any  instrument,  negotiable  or  other,  given 
in  pursuance  of  or  for  carrying  into  effect  such  agreement  or  otherwise,  in  relation  to  the 
payment  of  money  representing  or  in  respect  of  such  loan  shall,  so  far  as  it  relates  to  money 
which  represents  or  is  payable  in  respect  of  such  loan,  and  is  not  a  new  advance,  be  void  ab- 
solutely as  against  all  persons  whomsoever. 

Signature  essential  to  liability.  28.  No  person  is  liable  as  drawer,  indorser, 
or  acceptor  of  a  bill  who  has  not  signed  it  as  such:  Provided  that:  a)  Where  a 
person  signs  a  biU  in  a  trade  or  assumed  name,  he  is  liable  thereon  as  if  he  had 
signed  it  in  his  o-mi  name ;  and  b)  The  signature  of  the  name  of  a  firm  is  equivalent 
to  the  signature  by  the  person  so  signing  of  the  names  of  all  persons  liable  as 
partners  in  that  firm.  —  E.  §  23.  • —  A  person  cannot  become  Uable  unless  his  name  appears 
on  the  instrument.  —  Wilson  v.  Joshua,  6  S.  C.  R.  (L.)  (N.  S.  W.)  319. 

Forged  or  unauthorized  signature.  29.  Subject  to  the  provisions  of  this  Act, 
where  a  signature  on  a  bill  is  forged  or  placed  thereon  without  the  authority  of 
the  person  whose  signature  it  purports  to  be,  the  forged  or  unauthorized  signa- 
ture is  wholly  inoperative,  and  no  right  to  retain  the  bill,  or  to  give  a  discharge 
therefor,  or  to  enforce  payment  thereof,  against  any  party  thereto  can  be  acquired 
through  or  under  that  signature,  unless  the  party  against  whom  it  is  sought  to 
retain  or  enforce  payment  of  the  bill  is  precluded  from  setting  up  the  forgery  or  want  of 
authority.  Provided  that  nothing  in  this  section  shall  affect  the  ratification  of  an  unau- 
thorized signature  not  amounting  to  a  forgery.  —  E.  §  24.  —  Where  after  dishonour 
of  a  note  the  alleged  maker,  whose  signature  was  forged,  stated  that  the  signature  was  his, 
and  where  he  had  made  the  same  statement  as  to  a  previous  forged  note  held  by  the  same 
holder,  it  was  held  that  there  was  no  estoppel.  —  Keman  v.  London  Discount  and  Mortgage 
Bank,  4  V.  L.  B.  (L.)  279.  Semhle,  If  the  alleged  maker  had  previously  paid  a  forged  note, 
and  thereby  misled  an  innocent  holder,  the  case  would  have  been  different.  —  Ibid.  See  also, 
Levinger  v.  Fitzgerald,  Johnston  &  Fitzgerald,  4  A.  J.  R.   138. 

Procuration  signatures.  30,  A  signature  by  procuration  operates  as  notice 
that  the  agent  has  but  a  limited  authority  to  sign,  and  the  principal  is  only 
bound  by  such  signature  if  the  agent  in  so  signing  was  acting  within  the  actual 
limits  of  his  authority.  —  E.  §  25. 

Person  signing  as  agent  or  in  representative  capacity.  31,  1.  Where  a  person 
signs  a  bill  as  drawer,  indorser,  or  acceptor,  and  adds  words  to  his  signature  indi- 
cating that  he  signs  for  or  on  behalf  of  a  principal,  or  in  a  representative 
character,  he  is  not  personally  liable  thereon;  but  the  mere  addition  to  his  signa- 
ture of  words  describing  him  as  an  agent,  or  as  filling  a  representative  character, 
does  not  exempt  him  from  personal  liability.  2.  In  determining  whether  a  signa- 
ture on  a  bill  is  that  of  the  principal  or  that  of  the  agent  by  whose  hand  it  is 
written,  the  construction  most  favourable  to  the  vaUdity  of  the  instrument  shall 
be  adopted.  —  E.  §  26.  —  Otherwise  he  becomes  personally  liable.  —  Wilson  v.  Joshua, 
6  S.  C.  R.  (L.)  (N.  S.  W.)  319.  Thus,  directors  of  a  company  have  been  held  personally 
liable,  where  it  did  not  appear  on  the  face  of  the  bill  or  note  that  they  acted  for  or  on  behalf 
of  the  company.  The  mere  affixing  of  the  company's  seal  is  not  sufficient.  —  English,  etc.,  Bank 
v.  Gunn,  10  S.  C.  R.  (L.)  (N.  S.  W.)  244;  Imperial  Land  Co.  v.  Melvey,  6  W.  N.  (N.  S.  W.)  14. 
But  on  equitable  grounds  the  defendant  may  show  that  he  acted  in  a  representative  capacity, 
where  the  plaintiff  has  knowledge  of  the  facts,  and  is  not  a  holder  in  due  course.  —  Hoskins 
v.  Thomson,  14  L.  R.  (L.)  (N.  S.  W.)  323;  10  W.  N.  (N.  S.  W.)  58.  See  also  N.  S.  W.  Com- 
panies Act,  1899,  §  244.  Where  directors  of  a  company  gave  promissory  notes  on  behalf  of 
the  company,  but  signed  them  with  their  own  names  and  not  as  directors,  and  the  payees 
took  them  as  blading  on  the  company  and  not  on  the  directors  personally,  it  was  held  that 
the  persons  who  signed  the  notes  had  a  good  equitable  defence  against  the  payees.  — 
Dickens  &  Co.  v.  Ingram,  18  V.  L.  R.  675.  See  also  V.  Companies  Act,  1890,  (No.  1074)  §  48, 
note,  supra. 

Division  3.    The  consideration  for  a  bill. 

Value  and  holder  for  value.  32.  1.  Valuable  consideration  for  a  bill  may  be 
constituted  by:  a)  Any  consideration  sufficient  to  support  a  simple  contract; 
or  b)  An  antecedent  debt  or  liability.  Such  a  debt  or  liability  is  deemed  valu- 
able consideration  whether  the  bill  is  payable  on  demand  or  at  a  future 
time.  2.  Where  value  has  at  any  time  been  given  for  a  bill  the  holder  is  deemed 
t  o  be  a  holder  for  value  as  regards  the  acceptor  and  all  parties  to  the  biU  who 
became  parties  prior  to  such  time.  3.  Where  the  holder  of  a  bill  has  a  lien  on 
it  arising  either  from  contract  or  by  impUcation  of  law,  he  is  deemed  to  be  a 
holder  for  value  to  the  extent  of   the   sum  for  which  he  has   a  lien.  —  E.  §  27 


BILLS  OF  EXCHANGE  ACT,   1909.  (j3 

—  For  cases  where,  under  the  facts,  there  was  no  consideration,  see  City  Bank  v.  Read, 
1  L.  R.  (L.)  (N.  S.  W.)  159;  O'Brien  v.  Cohen,  2  W.  N.  (N.  S.  W.)  86;  Sinclair  v.  Dixon, 
8  S.  C.  R.  (L.)  (N.  S.  W.)  58.  A  pre-existing  debt  is  good  consideration  for  a  promissory  note 
for  more  than  the  debt  due.  —  Haslam  v.  Williams,  14  L.  R.  (L.)  (N.  S.  W.)  110;  & 
W.  N.  (N.  S.  W.)   163.  Cp.  Devlin  v.  Lynch,   1  S.  C.  R.  (L.)  (N.  S.  W.)  63. 

Accommodation  bill  or  party.  33.  1.  An  accommodation  party  to  a  bill  is  a 
person  who  has  signed  a  bill  as  drawer,  acceptor,  or  indorser,  without  receiving 
value  therefor,  and  for  the  purpose  of  lending  his  name  to  some  other  person. 
2.  An  accommodation  party  is  liable  on  the  bill  to  a  holder  for  value;  and  it 
is  immaterial  whether,  when  such  holder  took  the  bill,  he  knew  such  party  to 
be  an  accommodation  partj'  or  not.  —  E.  §  28.  —  In  order  to  bind  an  acco- 
modation indorser  of  a  cheque  it  is  not  necessary  to  present  the  cheque  at  the  earlieBt  practi- 
cable opportunity ;  it  is  sufficient  if  the  cheque  is  presented  within  a  reasonable  time.  — ■  Watts 
V.  Spain,  14  A.  L.  T.  260.  An  accomodation  bill  may  be  negotiated  by  the  person  for  whose 
accomodation  it  was  made  both  before  and  after  maturity,  and  also  after  the  death  of 
the  accomodation  acceptor.  —  Clough  v.  Gray,  1  W.  &  W.  (E.)  225.  Where  one  of  two 
makers  of  a  promissory  note  signed  as  surety  only,  and  received  no  part  of  the  proceeds  of 
the  note,  and  these  facts  were  known  to  the  holder,  and  the  latter  made  a  composition 
with  the  other  maker,  and  gave  him  additional  time,  without  the  knowledge  of  the  surety, 
it  was  held  that  the  surety  was  discharged  of  his  liability.  —  Markwell  Bros.  v.  Bennett, 
(1904)  Q.  W.  N.   13. 

Holder  in  due  course.  34,  LA  holder  in  due  course  is  a  holder  who  has 
taken  a  bill,  complete  and  regular  on  the  face  of  it,  under  the  following  con- 
ditions, namely:  a)  That  he  became  the  holder  of  it  before  it  was  overdue,  and 
without  notice  that  it  had  been  previously  dishonoured,  if  such  was  the  fact;  or 
b)  That  he  took  the  bUl  in  good  faith  and  for  value,  and  that  at  the  time  the  bill 
was  negotiated  to  him  he  had  no  notice  of  any  defect  in  the  title  of  the  person  who 
negotiated  it.  2.  In  particular  the  title  of  a  person  who  negotiates  a  bill  is  defect- 
ive within  the  meaning  of  this  Act  when  he  obtained  the  bill,  or  the  acceptance 
thereof,  by  fraud,  duress,  or  force  and  fear,  or  other  unlawful  means,  or  for  an 
illegal  consideration,  or  when  he  negotiates  it  in  breach  of  faith,  or  under  such 
circumstances  as  amount  to  a  fraud.  3.  A  holder  (whether  for  value  or  not),  who 
derives  his  title  to  a  bill  through  a  holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights  of  that  holder  in 
due  course  as  regards  the  acceptor  and  all  parties  to  the  bUl  prior  to  that  holder. 

—  E.  §  29.  —  A  promissory  note  given  under  compulsion  can  not  be  sued  on.  — 
Brunker  v.  Breckenridge,  6  S.  C.  R.  (L.)  (N.  S.  W.)  163.  A  cheque  given  for  money  lost  at  play  is 
void,  and  can  not  be  sued  on  even  by  a  holder  in  due  course.  The  Statute  of  9  Anne,  c.  14,  is  in 
force  in  N.  S.  W.  —  Edwards  v.  Hirschman,  21  L.  R.  (L.)  (N.  S.  W.)  116;  16  W.  N.  (N.  S.  W.)  244, 
overruling  WooK  v.  Towns,  1  S.  C.  R.  (L.)  (N.  S.  W.)  N.  S.  242.  —  As  to  effect  of  striking  out 
indorsement,  see  Hadley  &  Co.  v.  Henry,  22  V.  L.  R.  230;   18  A.  L.  T.  47;  2  A.  L.  R.  223. 

—  An  agreement  to  pay  a  high  rate  of  interest,  or  to  allow  a  large  discount,  where  the  trans- 
action is  in  other  respects  unimpeachable,  does  not  of  itself  cast  upon  a  prospective  holder 
the  duty  of  making  inquiry  whether  fraud  had  been  practised.  —  Perth  Discount  Bank  v.  Stubbs, 
1  W.  A.  L.  R.   186. 

Presumption  of  value  and  good  faith.  35.  1.  Every  party  whose  signature 
appears  on  a  bill  is  prima  facie  deemed  to  have  become  a  party  thereto  for  value. 
2.  Every  holder  of  a  bill  is  prima  facie  deemed  to  be  a  holder  in  due  course;  but 
if  in  an  action  on  a  bill  it  is  admitted,  or  proved,  that  the  acceptance,  issue,  or 
subsequent  negotiation  of  the  bUl  is  affected  with  fraud,  duress,  or  force  and 
fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless  and  until  the  holder 
proves  that,  subsequent  to  the  alleged  fraud  or  illegality,  value  has  in  good  faith 
been  given  for  the  bill.  —  E.  §  30. 

Division  4.  Negotiation  of  bills. 
Negotiation  of  bill.  36.  1.  A  bill  is  negotiated  when  it  is  transferred  from 
one  person  to  another  in  such  a  manner  as  to  constitute  the  transferee  the  holder 
of  the  bill.  2.  A  bill  payable  to  bearer  is  negotiated  by  dehvery.  3.  A  bill 
payable  to  order  is  negotiated  by  the  indorsement  of  the  holder  completed  by  de- 
livery. 4.  Where  the  holder  of  a  biU  payable  to  his  order  transfers  it  for  value 
without  indorsing  it,  the  transfer  gives  the  transferee  such  title  as  the  transferor 
had  in  the  bill,  and  the  transferee  in  addition  acquires  the  right  to  have  the 
indorsement  of  the  transferor.  5.  Where  any  person  is  under  obligation  to  in- 
dorse a  bin  in  a  representative  capacity,  he  may  indorse  the  bill  in  such  terms 
as    to    negative    personal    liability.   — -   E.  §  31.    —    A    bUl   of   exchange    indorsed  in 
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Uank  and  handed  to  an  agent  on  behalf  of  his  principal  does  not  entitle  such  agent  to  sue 
thereon  in  his  own  name,  without  the  authority  of  his  principal.  In  this  case  the  agent  had  a  power 
of  attorney  authorizing  him  inter  alia  to  bring  suits  in  the  principal's  name.  —  Cullen  et  al, 
V.  Tideman,  4  S.  A.  L.  R.   120. 

Requisites  of  a  valid  indorsement.  37.  An  indorsement  in  order  to  operate 
as  a  negotiation  must  comply  with  the  following  conditions,  namely:  a)  It  must 
be  written  on  the  bill  itself  and  be  signed  by  the  indorser.  The  simple  signature 
of  the  indorser  on  the  biQ  without  additional  words  is  sufficient.  An  indorse- 
ment written  on  an  allonge,  or  on  a  "copy"  of  a  bill,  issued  or  negotiated  in  a 
country  where  "copies"  are  recognised,  is  deemed  to  be  written  on  the  biU 
itself;  b)  It  must  be  an  indorsement  of  the  entire  bUl.  A  partial  indorsement, 
that  is  to  say,  an  indorsement  which  purports  to  transfer  to  the  indorsee  a  part 
only  of  the  amount  payable,  or  which  purports  to  transfer  the  bill  to  two  or 
more  indorsees  severally  does  not  operate  as  a  negotiation  of  the  bill ;  c)  Where 
a  bin  is  payable  to  the  order  of  two  or  more  payees  or  indorsees  who  are  not 
partners,  all  must  indorse,  unless  the  one  indorsing  has  authority  to  indorse  for  the 
others ;  d)  Where,  in  a  bill  payable  to  order,  the  payee  or  indorsee  is  wrongly  desig- 
nated, or  his  name  is  misspelled,  he  may  indorse  the  biU  as  therein  described,  adding 
if  he  think  fit  his  proper  signature;  e)  Where  there  are  two  or  more  indorse- 
ments on  a  bill,  each  indorsement  is  deemed  to  have  been  made  in  the  order  in 
which  it  appears  on  the  bill,  until  the  contrary  is  proved;  f)  An  indorsement 
may  be  made  in  blank  or  special.  It  may  also  contain  terms  making  it 
restrictive.  —  E.  §  32.  —  In  a  bill  payable  to  order  the  payee  was  designated  as 
the  "Union  Bank  of  Australia"  It  was  proved  that  the  only  bank  known  by  that  name 
was  the  "Union  Bank  of  Australia,  Limited"-  Held,  that  this  was  analogous  to  a  case  of 
misspelling,  and  that  an  indorsement  in  the  proper  name  of  the  bank  was  sufficient.  —  Hadley 
V.  Henry,  22  V.   L.   R.  230;  18  A.  L.  T.  47;  2  A.  L.  R.  223. 

Conditional  indorsement.  38.  Where  a  bill  purports  to  be  indorsed  condition- 
ally the  condition  may  be  disregarded  by  the  payer,  and  pajonent  to  the  indorsee 
is  valid  whether  the  condition  has  been  fulfUled  or  not.  —  E.  §  33. 

Indorsement  in  blank  and  special  indorsement.  39.  1.  An  indorsement  in 
blank  specifies  no  indorsee,  and  a  bill  so  indorsed  becomes  payable  to  bearer. 
2.  A  special  indorsement  specifies  the  person  to  whom,  or  to  whose  order,  the 
biU  is  to  be  payable.  3.  The  provisions  of  this  Act  relating  to  a  payee  apply 
with  the  necessary  modifications  to  an  indorsee  under  a  special  indorsement. 
4.  When  a  biU  has  been  indorsed  in  blank,  any  holder  may  convert  the  blank 
indorsement  into  a  special  indorsement  by  writing  above  the  indorser's  signature 
a  direction  to  pay  the  bill  to  or  to  the  order  of  himself  or  some  other  person.  — 
E.  §  34. 

Restrictive  indorsement.  40.  1.  An  indorsement  is  restrictive  which  prohibits 
the  further  negotiation  of  the  bill  or  which  expresses  that  it  is  a  mere  authority 
to  deal  with  the  biU  as  thereby  directed  and  not  a  transfer  of  the  ownership  thereof; 
as,  for  example,  if  a  bill  be  indorsed  "Pay  D.  only",  or  "Pay  D.  for  the  account  of 
X.",  or  "Pay  D.  or  order  for  collection".  2.  A  restrictive  indorsement  gives  the 
indorsee  the  right  to  receive  payment  of  the  bill  and  to  sue  any  party  thereto 
that  his  indorser  could  have  sued,  but  gives  him  no  power  to  transfer  his  rights  as 
indorsee  unless  it  expressly  authorise  him  to  do  so.  3.  Where  a  restrictive  indorse- 
ment authorises  further  transfer,  all  subsequent  indorsees  take  the  bill  with  the 
same  rights  and  subject  to  the  same  Uabihties  as  the  first  indorsee  under  the 
restrictive  indorsement.  —  E.  §  35. 

Negotiation  of  overdue  or  dishonoured  bill.  41.  1.  Where  a  bill  is  negotiable 
in  its  origin  it  continues  to  be  negotiable  until  it  has  been:  a)  Restrictively  in- 
dorsed; or  b)  Discharged  by  payment  or  otherwise.  2.  Where  an  overdue  bill  is 
negotiated,  it  can  only  be  negotiated  subject  to  any  defect  of  title  affecting  it  at 
its  maturity,  and  thenceforward  no  person  who  takes  it  can  acquire,  or  give,  a 
better  title  than  that  which  the  person  from  whom  he  took  it  had.  3.  A  bill 
payable  on  demand  is  deemed  to  be  overdue,  within  the  meaning  and  for  the 
purposes  of  this  section,  when  it  appears  on  the  face  of  it  to  have  been  in  circu- 
lation for  an  uiu'easonable  length  of  time.  What  is  an  unreasonable  length  of 
time  for  this  purpose  is  a  question  of  fact.  4.  Except  where  an  indorsement 
bears  date  after  the  maturity  of  the  bill,  every  negotiation  is  priwd  facie  deemed 
to  have  been  effected  before  the  bill  was  overdue.  5.  Where  a  biU  which  is  not 
overdue  has   been  dishonoured,    any   person  who  takes   it  with   notice   of  the 


BILLS  OF  EXCHANGE  ACT,   1909.  65 

dishonour  takes  it  subject  to  any  defect  of  title  attaching  thereto  at  the  time  of 
dishonour,  but  nothing  in  this  subsection  shall  affect  the  rights  of  a  holder  in 
due  course.  —  E.  §  36.  —  An  indorsee  of  an  overdue  bill  or  note  takes  it  subject 
to  all  equities.  —  Fitzpatrick  v.  Maeguigan,  1  S.  C.  R.  (L.)  (N.  S.  W.)  224;  Ickerson  v.  Hayes, 
5  S.  C.  R.  (L.)  (N.  S.  W.)  158.  A  note  payable  on  demand  that  has  been  presented  for  pay- 
ment and  dishonoured  is  not  necessarily  overdue  so  as  to  affect  the  rights  of  an  indorsee 
without  notice.  —  Cohen  v.  Quigley,  20  L.  R.  (L.)  (N.  S.  W.)  136;  15  W.  N.  (N.  S.  W.)  307.  — 
An  indorsee  of  an  overdue  bill  or  note  takes  it  subject  to  all  equities  affecting  the  instrument 
at  its  maturity.  —  Webster  v.  TuUoch,  2  A.  J.  R.  C7;  Wrixon  v.  Macoboy,  6  V.  L.  R.  (L.) 
350;  2  A.  L.  T.  60. 

Negotiation  of  bill  to  party  already  liable  thereon.  42.  Where  a  bill  is  nego- 
tiated back  to  the  drawer,  or  to  a  prior  indorser  or  to  the  acceptor,  he  may, 
subject  to  the  provisions  of  this  Act,  re-issue  and  further  negotiate  the  bUl, 
but  he  is  not  entitled  to  enforce  payment  of  the  bill  against  any  intervening  party 
to  whom  he  was   previously  liable.  —  E.  §  37. 

Rights  of  the  holder.  43.  1.  The  rights  and  powers  of  the  holder  of  a  bill  are 
as  follows :  a)  He  may  sue  on  the  biU  in  his  own  name ;  b)  Where  he  is  a  holder 
in  due  course,  he  holds  the  bill  free  from  any  defect  of  title  of  prior  parties,  as 
well  as  from  mere  personal  defences  available  to  prior  parties  among  themselves, 
and  may  enforce  payment  against  aU  parties  liable  on  the  bUl.  2.  Where  his 
title  is  defective;  a)  If  he  negotiates  the  biU  to  a  holder  in  due  course,  that 
holder  obtains  a  good  and  complete  title  to  the  bill,  and  b)  If  he  obtains  pay- 
ment of  the  biU  the  person  who  pays  him  in  due  course  gets  a  valid  discharge 
for  the  bill.  —  E.  §  38;  N.  Z.  38.  —  In  order  to  deprive  the  holder  of  his  rights  as  holder 
in  due  course  it  is  not  necessary  to  show  that  he  obtained  the  instrument  dishonestly. 
Negligence,  without  fraud,  may  deprive  him  of  his  rights.  —  Hayes  v.  Robertson,  15  V.  L. 
R.  480. 

Division  5.    General  duties  of  the  holder. 

When  presentment  for  acceptance  is  necessary.  44.  1.  Where  a  bill  is  payable 
after  sight,  presentment  for  acceptance  is  necessary  in  order  to  fix  the  maturity 
of  the  instrument.  2.  Where  a  bUl  expressly  stipulates  that  it  shall  be  presented 
for  acceptance  or  where  a  bill  is  drawn  payable  elsewhere  than  at  the  residence 
or  place  of  business  of  the  drav/ee,  it  must  be  presented  for  acceptance  before 
it  can  be  presented  for  payment.  3.  In  no  other  case  is  presentment  for  accept- 
ance necessary  in  order  to  render  hable  any  party  to  the  bUl.  4.  Where  the  holder 
of  a  biU,  drawn  payable  elsewhere  than  at  the  place  of  business  or  residence  of 
the  drawee,  has  not  time,  with  the  exercise  of  reasonable  diligence,  to  present  the 
bill  for  acceptance  before  presenting  it  for  payment  on  the  day  that  it  falls  due,  the 
delay  caused  by  presenting  the  bill  for  acceptance  before  presenting  it  for  payment 
is  excused,  and  does  not  discharge  the  drawer  and  indorsers.  —  E.  §  39. 

Time  for  presenting  bill  payable  after  sight.  45.  1.  Subject  to  the  provisions 
of  this  Act,  when  a  biU  payable  after  sight  is  negotiated,  the  holder  must 
either  present  it  for  acceptance  or  negotiate  it  within  a  reasonable  time.  2.  If 
he  do  not  do  so,  the  drawer  and  all  indorsers  prior  to  that  holder  are  discharged. 
3.  In  determining  what  is  a  reasonable  time  within  the  meaning  of  this  section,  re- 
gard shall  be  had  to  the  nature  of  the  bill,  the  usage  of  trade  with  respect  to 
similar  biUs,  and  the  facts  of  the  particular  case.  —  E.  §  40. 

Rules  as  to  presentment  for  acceptance  and  excuses  for  non-presentment. 
46.  1.  A  bill  is  duly  presented  for  acceptance  which  is  presented  in  accordance 
with  the  following  rules:  a)  The  presentment  must  be  made  by  or  on  behalf  of 
the  holder  to  the  drawee,  or  to  some  person  authorised  to  accept  or  refuse 
acceptance  on  his  behalf,  at  a  reasonable  hour  on  a  business  day,  and  before 
the  bUl  is  overdue;  b)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who  are 
not  partners,  presentment  must  be  made  to  them  all,  unless  one  has  authority 
to  accept  for  all,  then  presentment  may  be  made  to  him  only;  c)  Where  the 
drawee  is  dead,  presentment  may  be  made  to  his  personal  representative; 
d)  Where  the  drawee  is  bankrupt,  presentment  may  be  made  to  him  or  to  his 
trustee  or  assignee;  e)  Where  authorized  by  agreement  or  usage,  a  presentment 
through  the  Post  Office  is  sufficient.  2.  Presentment  in  accordance  with  these  rules  is 
excused,  and  a  biU  may  be  treated  as  dishonoured  by  non-acceptance:  a)  Where 
the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious  person,  or  a  person  not  having 
-capacity  to  contract  by  bill;  b)  Where,  after  the  exercise  of  reasonable  diligence, 
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such  presentment  cannot  be  effected;  c)  \Miere,  although  the  presentment  has 
been  irregular,  acceptance  has  been  refused  on  some  other  ground.  3.  The  fact 
that  the  holder  has  reason  to  beUeve  that  the  bill,  on  presentment,  will  be  dis- 
honoured  does    not   excuse    presentment.  —  E.  §  41. 

Non-acceptance.  47.  When  a  bill  is  duly  presented  for  acceptance  and  is  not 
accepted  witliin  the  customary  time,  the  person  presenting  it  must  treat  it  as 
dishonoured  by  non-acceptance.  If  he  do  not,  the  holder  shall  lose  his  right  of 
recourse  against  the  drawer  and  indorsers.  —  E.  §  42. 

Dishonour  by  non-acceptance  and  its  consequences.  48.  1.  A  bill  is  dis- 
honoured by  non-acceptance:  a)  When  it  is  duly  presented  for  acceptance,  and 
such  an  acceptance  as  is  prescribed  by  this  Act  is  refused,  or  cannot  be  obtained ; 
or  b)  When  presentment  for  acceptance  is  excused  and  the  bill  is  not  accepted. 
2.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is  dishonoured  by  non-accept- 
ance, an  immediate  right  of  recourse  against  the  drawer  and  indorsers  accrues  to 
the  holder,  and  no  presentment  for  payment  is  necessary.  —  E.  §  43. 

Duties  as  to  qualified  acceptances.  49.  1.  The  holder  of  a  bill  may  refuse  to 
take  a  qualified  acceptance,  and  if  he  does  not  obtain  an  unqualified  acceptance 
may  treat  the  bill  as  dishonoured  by  non-acceptance.  2.  Where  a  quahfied  accept- 
ance is  taken,  and  the  drawer  or  an  indorser  has  not  expressly  or  impliedly 
authorised  the  holder  to  take  a  qualified  acceptance,  or  does  not  subsequently 
assent  thereto,  such  drawer  or  indorser  is  discharged  from  his  liability  on  the 
bill.  The  provisions  of  this  subsection  do  not  apply  to  a  partial  acceptance, 
whereof  due  notice  has  been  given.  Where  a  foreign  bill  has  been  accepted  as 
to  part,  it  must  be  protested  as  to  .the  balance.  3.  When  the  drawer  or  indorser 
of  a  bill  receives  notice  of  a  qualified  acceptance,  and  does  not  within  a  reasonable 
time  express  his  dissent  to  the  holder,  he  shall  be  deemed  to  have  assented 
thereto.  —  E.  §  44. 

Rules  as  to  presentment  for  payment.  50.  Subject  to  the  provisions  of  this 
Act,  a  biU  must  be  duly  presented  for  payment.  If  it  be  not  so  presented,  the 
drawer  and  indorsers  shall  be  discharged.  A  bill  is  duly  presented  for  payment 
which  is  presented  in  accordance  with  the  foUowing  rules :  a)  Wiere  the  bill  is  not 
payable  on  demand,  presentment  must  be  made  on  the  day  it  falls  due; 
b)  Where  the  bill  is  payable  on  demand,  then  subject  to  the  provisions  of  this  Act, 
presentment  must  be  made  within  a  reasonable  time  after  its  issue  in  order  to 
render  the  drawer  liable,  and  within  a  reasonable  time  after  its  indorsement  in 
order  to  render  the  indorser  hable.  In  determining  what  is  a  reasonable  time, 
regard  shall  be  had  to  the  nature  of  the  biU,  the  usage  of  trade  with  regard  to 
similar  bUls,  and  the  facts  of  the  particular  case;  e)  Presentment  must  be  made 
by  the  holder,  or  by  some  person  authorized  to  receive  pajrment  on  his  behalf, 
at  a  reasonable  hour  on  a  business  daj^  at  the  proper  place  as  defined  in  this  section, 
either  to  the  person  designated  by  the  bill  as  payer,  or  to  some  person  autho- 
rized to  pay  or  refuse  pajrment  on  his  behalf,  if  witli  the  exercise  of  reasonable 
diligence  such  person  can  there  be  found;  d)  A  biU  is  presented  at  the  proper 
place:  i)  Where  a  place  of  payment  is  specified  in  the  bill,  and  the  bill  is  there 
presented;  ii)  Where  no  place  of  payment  is  specified,  but  the  address  of  the 
drawee  or  acceptor  is  given  in  the  biU,  and  the  bill  is  there  presented ;  iii)  Where 
no  place  of  payment  is  specified,  and  no  address  given,  and  the  bill  is  presented 
at  the  drawee's  or  acceptor's  place  of  business,  if  known,  and,  if  not,  at  his 
ordinary  residence,  if  known;  iv)  In  any  other  case  if  presented  to  the  drawee 
or  acceptor  wherever  he  can  be  found,  or  if  presented  at  his  last  known  place 
of  business  or  residence;  e)  Where  a  bill  is  presented  at  the  proper  place,  and 
after  the  exercise  of  reasonable  diligence  no  person  authorized  to  pay  or  refuse 
payment  can  be  found  there,  no  further  presentment  to  the  drawee  or  acceptor  is 
required;  f)  Where  a  biU  is  drawn  upon,  or  accepted  by  two  or  more  persons 
who  are  not  partners,  and  no  place  of  payment  is  specified,  presentment  must 
be  made  to  them  aU;  g)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to  a  personal  representa- 
tive, if  such  there  be,  and  with  the  exercise  of  reasonable  diligence  he  can  be 
found;  h)  Where  authorized  by  agreement  or  usage,  a  presentment  through 
the  Post  Office  is  sufficient.  —  E.  §  45.  —  Cp.  Burton  v.  Ainsworth,  7  S.  C.  R. 
(L.)  (N.  S.  W.)  410;  City  Bank  v.  AustraUan  Joint  Stock  Bank,  9  S.  C.  R.  (L.)  (N.  S. 
W.)  259. 
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Excuses  for  delay  or  non-presentment  for  payment.  51.  1.  Delay  in  making 
presentment  for  payment  is  excused  when  the  delay  is  caused  by  circumstances 
beyond  the  control  of  the  holder,  and  not  imputable  to  his  default,  misconduct,  or 
negligence.  When  the  cause  of  delay  ceases  to  operate,  presentment  must  be 
made  with  reasonable  diligence.  2.  Presentment  for  payment  is  dispensed  with: 
a)  Where,  after  the  exercise  of  reasonable  diligence,  presentment  as  required  by 
this  Act  cannot  be  effected.  The  fact  that  the  holder  has  reason  to  believe 
that  the  bill  will,  on  presentment,  be  dishonoured,  does  not  dispense  with  the 
necessity  for  presentment;  b)  Where  the  drawee  is  a  fictitious  person;  c)  As  re- 
gards the  drawer,  where  the  drawee  or  acceptor  is  not  bound,  as  between  himself 
and  the  drawer,  to  accept  or  pay  the  bUl,  and  the  drawer  has  no  reason  to  believe 
that  the  bill  would  be  paid  if  presented;  d)  As  regards  an  indorser,  where  the 
bill  was  accepted  or  made  for  the  accommodation  of  that  indorser,  and  he  has 
no  reason  to  expect  that  the  biQ  would  be  paid  if  presented;  e)  By  waiver  of 
presentment,  express  or  implied.  —  E.  §  46. 

Dishonour  by  non-payment.  52.  1.  A  bill  is  dishonoured  by  non-payment: 
a)  When  it  is  duly  presented  for  payment  and  payment  is  refused  or  cannot  be 
obtained;  or  b)  When  presentment  is  dispensed  with  or  excused  and  the  bill  is 
overdue  and  unpaid.  2.  Subject  to  the  provisions  of  this  Act,  when  a  bill  is 
dishonoured  by  non-payment,  an  immediate  right  of  recourse  against  the  drawer 
and  indorsers  accrues  to  the  holder.  —  E.  §  47. 

Notice  of  dishonour  and  effect  of  non-notice.  53.  Subject  to  the  provisions 
of  this  Act,  when  a  bill  has  been  dishonoured  by  non-acceptance  or  by  non- 
payment, notice  of  dishonour  must  be  given  to  the  drawer  and  each  indorser,  and 
any  drawer  or  indorser  to  whom  such  notice  is  not  given  is  discharged:  Provided 
that  a)  Where  a  bill  is  dishonoured  bj'  non-acceptance,  and  notice  of  dishonour 
is  not  given,  the  rights  of  a  holder  in  due  course  subsequent  to  the  omission  shall 
not  be  prejudiced  by  the  omission  and  b)  Where  a  bih  is  dishonoured  by  non-accept- 
ance, and  due  notice  of  dishonour  is  given,  it  shall  not  be  necessary  to  give  notice 
of  a  subsequent  dishonour  by  non-payment,  unless  the  bill  shall  in  the  meantime 
have  been  accepted.  —  E.  §  48.  —  Notice  of  dishonour  of  a  cheque  to  the  drawer 
is  necessary;  mere  knowledge  of  dishonour  is  not  enough.  —  Clarke  v.  McLean,  4 
W.  W.  &  a'B.  (L. )  275.  If  there  be  any  laches  in  the  circulation  of  notice  of  dishonour  back 
through  several  parties,  laches  once  committed  discharge  all  the  antecedent  parties,  and  subse- 
quent notices  are  invalid,  because  they  are  given  by  parties  who  are  no  longer  liable  on  the 
note.  —  Mackenzie  v.  West,  16  V.  L.  R.  588;  12  A.  L.  T.  63  Notice  of  dishonour  to  one  co- 
surety on  a  note  is  notice  to  the  other  sureties.  —  Godfrey  v.  Hennelly,   19  V.  L.  R.  70. 

Rules  as  to  notice  of  dishonour.  54.  Notice  of  dishonour  in  order  to  be  valid 
and  effectual  m.ust  be  given  in  accordance  with  the  following  rules :  a)  The  notice 
must  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on  behalf  of  an  indorser 
who,  at  the  time  of  giving  it,  is  himself  liable  on  the  bill ;  b)  Notice  of  dishonour 
may  be  given  by  an  agent  either  in  his  own  name,  or  in  the  name  of  any  party 
entitled  to  give  notice,  whether  that  party  be  his  principal  or  not;  c)  Where 
the  notice  is  given  by  or  on  behalf  of  the  holder,  it  enures  for  the  benefit  of  all 
subsequent  holders  and  all  prior  indorsers  who  have  a  right  of  recourse  against 
the  party  to  whom  it  is  given;  d)  W^here  notice  is  given  by  or  on  behalf  of  an 
indorser  entitled  to  give  notice  as  hereinbefore  provided,  it  enures  for  the  benefit 
of  the  holder  and  all  indorsers  subsequent  to  the  party  to  whom  notice  is  given; 
e)  The  notice  may  be  given  in  writing  or  by  personal  communication,  and  may 
be  given  in  any  terms  which  sufficiently  identify  the  bill,  and  intimate  that  the  bill 
has  been  dishonoured  by  non-acceptance  or  non-payment;  f)  The  return  of  a 
dishonoured  bill  to  the  drawer  or  an  indorser  is,  in  point  of  form,  deemed  a  suf- 
ficient notice  of  dishonour;  g)  A  written  notice  need  not  be  signed,  and  an  insuf- 
ficient written  notice  may  be  supplemented  and  validated  by  verbal  communication. 
A  misdescription  of  the  bill  shall  not  vitiate  the  notice,  unless  the  party  to  whom 
the  notice  is  given  is  in  fact  misled  thereby;  h)  Where  notice  of  dishonour  is 
required  to  be  given  to  any  person,  it  may  be  given  either  to  the  party  himself, 
or  to  his  agent  in  that  behalf;  i)  Where  the  drawer  or  indorser  is  dead,  and  the 
party  giving  notice  knows  it,  the  notice  must  be  given  to  a  personal  represent- 
ative, lif  such  there  be,  and  with  the  exercise  of  reasonable  diligence  he  can  be 
found;  j)  Where  the  drawer  or  indorser  is  bankrupt,  notice  may  be  given  either 
to  the  party  himself  or  to  the  trustee ;    k)  Where  there  are  two  or  more  drawers 
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or  indorsers  who  are  not  partners,  notice  must  be  given  to  each  of  them,  unless 
one  of  them  has  authority  to  receive  such  notice  for  the  others;    1)   The  notice 
may  be  given  as  soon  as  the  bill  is  dishonoured,  and  must  be  given  within  a 
reasonable  time  thereafter.    In  the  absence  of  special  circumstances  notice  is  not 
deemed  to  have  been  given  withiu  a  reasonable  time  unless:    i)  Where  the  per- 
son giving  and  the  person  to  receive  notice  reside  in  the  same  place,  the  notice  is 
given  or  sent  off  in  time  to  reach  the  latter  on  the  day  after  the  dishonour  of 
the  bill;  ii)  Where  the  person  giving  and  the  person  to  receive  notice  reside  in 
different  places,  the  notice  is  sent  off  on  the  day  after  the  dishonour  of  the  bill, 
if  there  is  a  post  at  a  convenient  hour  on  that  day,    and   if   there  is  no  such 
post   on    that   day,   then  by   the    next   post   thereafter;    m)  Where  a  bill  when 
dishonoured  is  in  the  hands  of  an  agent,  he  may  either  himself  give  notice  to  the 
parties  liable  on  the  bill,  or  he  may  give  notice  to  his  principal.    If  he  give  notice 
to  his  principal,  he  must  do  so  within   the  same  time  as  if  he  were  the  holder, 
and   the    principal    upon   receipt  of  such  notice   has  himself  the  same  time  for 
giving  notice  as  if  the  agent  had  been  an  independent  holder;    n)   Where  a  party 
to  a  bill  receives  due  notice  of  dishonour,  he  has  after  the  receipt  of  such  notice 
the  same  period  of  time  for  giving  notice  to  antecedent  parties   that  the  holder 
has  after  the  dishonour;    o)  ^Tiere  a  notice  of  dishonour  is  duly  addressed  and 
posted,  the  sender  is  deemed  to  have  given  due  notice  of  dishonour,   notwith- 
standing  any   miscarriage   by  the  Post  Office.   —    E.    §  49.    —    For   a   case  where 
under   the   circumstances  notice  of    dishonour  was   deemed    reasonable,    although    there  was 
considerable  delay  in  serving  it,  see  M'Elhone  v.  Young,  Knox  (N.   S.  W.)  493.  —  Notice  of 
dishonour  must  be  given  to  the  drawer  or  indorser  or  to  his  trustee  or  assignee   in  bankruptcy 
or  insolvency.    In  the  absence  of  such  notice  the  holder  can  not  prove  his  debt  against  the 
estate.  —  In  re  Levy,  2  V.  B.  (E.)  33;  2  A.  J.  R.   11.   Notice  of  dishonour  by  any  one  party 
to  a  biU  enures  to  the  benefit  of  the  holder.   —  Commercial  Bank  v.  Ashton,  6  A.  J.  R.  78. 
A  misdescription    of  the   dishonoured   instrument    does    not   vitiate    the   notice   of   dishonour, 
unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled   thereby.  —  Billson  v.  Hood, 
6   V.  L.  R.  (L.)  125.     As    to    what   constitutes   reasonable   time   for  the  giving  of  notice  of 
dishonour,   see  Bank  of  Van  Diemen's  Land  v.  Bank  of  Victoria,  6  W.  W.   &  a'B.    (L.)   178; 
N.  C.  1 ;  s.  c.  affirmed  on  appeal,  L.  R.  3  P.  C.  526.    The  doctrine  of  this  case  is  modified  by 
this  section.   As  to  delays  excused  by  reason  of  bank  holidays,  see  Henderson  v.  Home,   18  V. 
L.  R.  236;    13  A.  L.  T.  292. 

Excuses  for  non-notice  and  delay.  55.  1.  Delay  in  giving  notice  of  dishonour 
is  excused  where  the  delay  is  caused  by  circumstances  beyond  the  control  of  the 
party  giving  notice,  and  not  imputable  to  his  default,  misconduct,  or  negligence. 
When  the  cause  of  delay  ceases  to  operate,  the  notice  must  be  given  with  reason- 
able diligence.  2.  Notice  of  dishonour  is  dispensed  with:  a)  When,  after  the 
exercise  of  reasonable  diligence,  notice  as  required  by  this  Act  cannot  be  given 
to,  or  does  not  reach,  the  drawer  or  indorser  sought  to  be  charged ;  b)  By  waiver 
express  or  implied.  Notice  of  dishonour  may  be  waived  before  the  time  of  giving 
notice  has  arrived,  or  after  the  omission  to  give  due  notice;  c)  As  regards  the 
drawer,  in  the  following  cases,  namely:  i)  where  drawer  and  drawee  are  the  same 
person;  ii)  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract;  iii)  where  the  drawer  is  the  person  to  whom  the  bill  is  pre- 
sented for  payment ;  iv)  where  the  drawee  or  acceptor  is,  as  between  himself  and 
the  drawer,  under  no  obligation  to  accept  or  pay  the  bill;  v)  where  the  drawer 
has  countermanded  payment;  d)  As  regards  the  indorser,  in  the  following  cases, 
namely:  i)  where  the  drawee  is  a  fictitious  person,  or  a  person  not  having 
capacity  to  contract,  and  the  indorser  was  aware  of  the  fact  at  the  time  he 
indorsed  the  bill ;  ii)  where  the  indorser  is  the  person  to  whom  the  bill  is  presented 
for  payment,  and  iii)  where  the  biU  was  accepted  or  made  for  his  accommodation. 

—  E.  §  50.  —  Where  the  indorser  stated  to  the  indorsee,  before  maturity  of  the 
instrument,  that  he  knew  that  it  would  not  be  paid,  and  promised  to  send  money  to  the  bank 
where  it  was  payable,  but  failed  to  do  so,  it  was  held  that  there  was  evidence  for  the  jury 
of  implied  waiver  of  notice  of  dishonour.  —  Wright,  Heaton  &  Co.  v.  Barrett,  13  L.  R.  (L.) 
(N.  S.  W.)  206;  9  W.  N.  (N.  S.  W.)  13.  —  Mere  knowledge  of  the  indorser  that  the  bill  or  note  will 
not  be  paid  on  presentation  does  not  dispense  with  the  necessity  of  giving  him  notice  of  dishonour. 

—  Greig  v.  Taylor,  15  V.  L.  R.  86;  IDA.  L.  T.  265.  Semble,  an  acknowledgment  by  an  indorser  that 
the  amount  of  a  bill  is  due  is  not  of  itself  a  waiver  of  notice  of  dishonour,  but  is  admissible  as 
evidence  to  show  that  such  notice  has  been  waived.  —  In  re  Levy,  2  V.  R.  (E.)  33;  2  A.  J.  R.  U. 

Noting  or  protest  of  bill.    56.    1.  Where  an  inland  bill  has  been  dishonoured, 
it  may,  if  the  holder  think  fit,  be  noted  for  non-acceptance  or  non-payment,  as 
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the  case  may  be;  but  it  shall  not  be  necessary  to  note  or  protest  any  such  bill  in 
order  to  preserve  the  recourse  against  the  drawer  or  indorser.  2.  Where  a  foreign 
bill,  appearing  on  the  face  of  it  to  be  such,  has  been  dishonoured  by  non-accept- 
ance, it  must  be  duly  protested  for  non-acceptance;  and  where  such  a  bill,  which 
has  not  been  previously  dishonoured  by  non-acceptance,  is  dishonoured  by  non- 
payment, it  must  be  duly  protested  for  non-payment.  If  it  is  not  so  protested, 
the  drawer  and  indorsers  are  discharged.  Where  a  bUl  does  not  appear  on  the  face 
of  it  to  be  a  foreign  bill,  protest  thereof  in  case  of  dishonour  is  unnecessary. 
3.  A  bill  which  has  been  protested  for  non-acceptance  may  be  subsequently 
protested  for  non-payment.  4.  Subject  to  the  provisions  of  this  Act,  when  a  bUl  is 
noted  or  protested,  it  must  be  noted  within  twenty-four  hours  after  its  dishonour. 
When  a  biU  has  been  duly  noted,  the  protest  may  be  subsequently  extended  as  of  the 
date  of  the  noting.  5.  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insol- 
vent or  suspends  payment  before  it  matures,  the  holder  may  cause  the  bill  to 
be  protested  for  better  security  against  the  drawer  and  indorsers.  6.  A  bill  must 
be  protested  at  the  place  where  it  is  dishonoured :  Provided  that  a)  When  a  biU  is 
presented  through  the  Post  Office,  and  returned  by  post  dishonoured,  it  may  be 
protested  at  the  place  to  which  it  is  returned,  and  on  the  day  of  its  return  if 
received  during  business  hours,  and  if  not  received  during  bustuess  hours  then  not 
later  than  the  next  business  day;  b)  When  a  biU  drawn  payable  at  the  place  of 
business  or  residence  of  some  person  other  than  the  drawee,  has  been  dishonoured 
by  non-acceptance,  it  must  be  protested  for  non-payment  at  the  place  where  it  is 
expressed  to  be  payable,  and  no  further  presentment  for  payment  to,  or  demand 
on,  the  drawee  is  necessary.  7.  A  protest  must  contain  a  copy  of  the  bill,  and  must 
be  signed  by  the  notary  or  person  making  it,  and  must  specify :  a)  The  person  at 
whose  request  the  bill  is  protested;  b)  The  place  and  date  of  protest,  the  cause 
or  reason  for  protesting  the  biU,  the  demand  made,  and  the  answer  given,  if 
any,  or  the  fact  that  the  drawee  or  acceptor  could  not  be  found.  8.  Where  a 
bill  is  lost,  or  destroyed,  or  is  wrongly  detained  from  the  person  entitled  to  hold 
it,  protest  may  be  made  on  a  copy  or  written  particulars  thereof.  9.  Protest  is 
dispensed  with  by  any  circumstance  which  would  dispense  with  notice  of  dis- 
honour. Delay  in  noting  or  protesting  is  excused  when  the  delay  is  caused  by 
circumstances  beyond  the  control  of  the  holder,  and  not  imputable  to  his 
default,  misconduct,  or  negligence.  When  the  cause  of  delay  ceases  to  operate, 
the  bill  must  be  noted  or  protested  with  reasonable  diligence.  —  E.  §  51. 

Duties  of  holder  as  regards  drawee  or  acceptor.  57.  1.  When  a  bill  is  accepted 
generally,  presentment  for  payment  is  not  necessary  in  order  to  render  the  acceptor 
liable.  2.  When  by  the  terms  of  a  qualified  acceptance  presentment  for  payment 
is  required,  the  acceptor,  in  the  absence  of  an  express  stipulation  to  that  effect, 
is  not  discharged  by  the  omission  to  present  the  bill  for  payment  on  the  day 
that  it  matures.  3.  In  order  to  render  the  acceptor  of  a  bill  liable,  it  is  not  necessary 
to  protest  it,  or  that  notice  of  dishonour  should  be  given  to  him.  4.  Where  the 
holder  of  a  bill  presents  it  for  payment,  he  shall  exhibit  the  bUl  to  the  person 
from  whom  he  demands  payment;  and  when  a  bUl  is  paid,  the  holder  shall  forth- 
with deliver  it  up  to  the  party  paying  it.  —  E.  §  52.  —  There  is  no  necessity,  in 
order  to  charge  the  acceptor,  to  present  an  unqualified  general  acceptance  for  payment. 
—  Lillies  V.  Harty,  2  A.  J.  R.  83. 

Division  6.    Liabilities  of  parties. 

Funds  in  hands  of  drawee.  58.  A  bill  of  itself  does  not  operate  as  an  assign- 
ment of  funds  in  the  hands  of  the  drawee  available  for  the  payment  thereof,  and 
the  drawee  of  a  bUl  who  does  not  accept  as  required  by  this  Act  is  not  liable  on 
the  instrument.  —  E.  §  53. 

Liability  of  acceptor.  59,  The  acceptor  of  a  biU  by  accepting  it:  a)  Engages 
that  he  wUl  pay  it  according  to  the  tenor  of  his  acceptance,  and  b)  Is  precluded 
from  denying  to  a  holder  in  due  course:  i)  The  existence  of  the  drawer,  the 
genuineness  of  his  signature,  and  his  capacity  and  authority  to  draw  the  bUl; 
and  n)  In  the  case  of  a  biU  payable  to  drawer's  order,  the  then  capacity  of  the 
drawer  to  indorse,  but  not  the  genuineness  or  vaMity  of  his  indorsement;  andiii)  In 
the  case  of  a  biU  payable  to  the  order  of  a  third  person,  the  existence  of  the  payee 
and  his  then  capacity  to  indorse,  but  not  the  genuineness  or  validity  of  his 
indorsement.    —    E.    §  54.    —    The  maker  of  a  note  can  not  deny  the   existence   of   the 
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payee.  —  Paterson  v.  Hughes,  2  V.  R.  (L.)  148;  2  A.  J.  R.  96.  Or  his  capacity  to  indorse.  —  Bank 
of  Victoria  v.  Brown,  1  V.  L.  R.  (L.)  47.  The  acceptor  of  a  bill  of  exchange  can  not  be  permitted 
to  object  to  the  capacity  of  the  drawer.  —  Coombs  v.  McDougall,  4  A.  J.  R.  25. 

Liability  of  drawer  or  indorser.  60.  1.  The  drawer  of  a  bill  by  drawing  it: 
a)  Engages  that  on  due  presentment  it  shall  be  accepted  and  paid  according  to  its 
tenor,  and  that  if  it  is  dishonoured  he  will  compensate  the  holder  or  any  indorser 
who  is  compelled  to  pay  it,  provided  that  the  requisite  proceedings  on  dishonour 
be  duly  taken;  and  b)  Is  precluded  from  denying  to  a  holder  in  due  course  the 
existence  of  the  payee  and  his  then  capacity  to  indorse.  2.  The  indorser  of  a 
bill  by  indorsing  it :  a)  Engages  that  on  due  presentment  it  shall  be  accepted  and 
paid  according  to  its  tenor,  and  that  if  it  is  dishonoured  he  will  compensate  the 
holder  or  a  subsequent  indorser,  who  is  compelled  to  pay  it,  provided  that  the 
requisite  proceedings  on  dishonour  are  duly  taken;  b)  Is  precluded  from  denying 
to  a  holder  in  due  course  the  genuineness  and  regularity  in  all  respects  of  the 
drawer's  signature  and  all  previous  indorsements;  and  c)  Is  precluded  from  denying 
to  his  immediate  or  a  subsequent  indorsee  that  the  biU  was  at  the  time  of  his 
indorsement  a  valid  and  subsisting  bill,  and  that  he  had  then  a  good  title 
thereto.  —  E.  §  55.  —  A  person  indorsing  a  bill  of  exchange  not  complete  and  regular 
on  its  face,  o.  g.  before  acceptance,  may  become  liable  as  a  joint  promisor,  and  the  rules 
governing  proceedings  on  dishonour  may  not  apply.  —  Freedman  &  Co.  v.  Dan  Che  Lin, 
7  W.  A.  L.  R.  179.  A  contemporaneous  verbal  agreement  can  not  vary  the  terms  of 
the  written  agreement   of    the  indorser.  —    Moylan   v.  Salinger  &  Cohn,  3  W.  A.  L.  R.   121. 

Stranger  signing  bill  liable  as  indorser.  61.  Where  a  person  signs  a  bill  other- 
wise than  as  drawer  or  acceptor,  he  thereby  incurs  the  liabilities  of  an  indorser 
to  a  holder  in  due  course.  —  E.  §  56.  —  But  he  may  not  incur  any  liability  to  the 
drawer  of  the  bill.  —  Cp.  Steele  v.  McKinlay,  L.  R.  5  App.  Cas.  754;  Jenkins  v.  Coomber 
(1898)  2  Q.  B.  168.  And  so  in  the  case  of  promissory  notes.  If  a  stranger  should  write  his  name 
upon  it  before  the  payee  has  indorsed  he  would  become  liable  as  an  indorser  to  a  holder  in  due 
course,  but  would  incur  no  Uability  to  the  payee,  unless  there  was  a  contract  of  guaranty.  (De- 
cision of  District  Court,  Sydney,  8  th  December,  1906.)  Russell,  Banker  and  Customer  in  Australia 
p.  259.  —  A  person  signing  on  the  hack  of  a  note  payable  to  order  after  the  maker,  but  before 
the  note  reaches  the  payee,  does  not  incur  the  liabilities  of  an  indorser  to  such  payee  qua 
payee.  (Per  totam  curiam.)  The  liability  of  such  a,  person  is  that  of  an  indorser  to  a 
holder  in  due  course  after  negotiation  by  the  payee.  (Per  Cussen,  J.)  Quaere,  whether  the 
payee  of  a  note  paj'able  to  order  can  ever  be,  qtia  payee,  a  holder  in  due  course.  —  Moss 
v.  Wilson,   14  A.  L.  R.   106. 

Measure  of  liquidated  damages  against  parties  to  dishonoured  bill.  62.  Where 
a  bill  is  dishonoured,  the  measure  of  damages,  which  shaU  be  deemed  to  be  liquidated 
damages,  shall  be  as  follows:  a)  The  holder  may  recover  from  any  party  hable 
on  the  bin  and  the  drawer  who  has  been  compelled  to  pay  the  bill  may  recover 
from  the  acceptor,  and  an  indorser  who  has  been  compelled  to  pay  the  bUl  may 
recover  from  the  acceptor  or  from  the  drawer,  or  from  a  prior  indorser:  i)  The 
amount  of  the  biU;  ii)  Interest  thereon  from  the  time  of  presentment  for 
payment  if  the  biU  is  payable  on  demand,  and  from  the  maturity  of  the  bill  in  any 
other  case;  and  iii)  The  expenses  of  noting,  or,  when  protest  is  necessary  and  the 
protest  has  been  extended,  the  expenses  of  protest ;  b)  In  the  case  of  a  bill  which 
has  been  dishonoured  abroad,  in  lieu  of  the  above  damages,  the  holder  may  recover 
from  the  drawer  or  an  indorser,  and  the  drawer  or  an  indorser  who  has  been 
compelled  to  pay  the  bUl  may  recover  from  any  party  liable  to  liim,  the  amount 
of  the  re-exchange  with  interest  thereon  until  the  time  of  payment;  c)  Where 
by  this  Act  interest  may  be  recovered  as  damages,  such  interest  may,  if  justice 
require  it,  be  withheld  whoUy  or  in  part,  and  where  a  bUl  is  expressed  to  be 
payable  with  interest  at  a  given  rate,  interest  as  damages  may  or  may  not  be 
given  at  the  same  rate  as  interest  proper.  —  E.  §  57.  —  In  an  action  on  a 
promissory  note  it  is  for  the  jury  to  decide  whether  interest  is  to  be  allowed.  . —  Swanbank 
CoUieries  Ltd.  v.  Lloyd  Owen,  B.  C.  R.,  27th  October,  1893,  cited  in  Queensland  Digest,  1861  to 
1906,  col.  19. 

Transferor  by  delivery  and  transferee.  63.  1.  Where  the  holder  of  a  bill 
payable  to  bearer  negotiates  it  by  delivery  without  indorsing  it,  he  is  called  a 
"transferor  by  delivery".  2.  A  transferor  by  delivery  is  not  liable  on  the  instru- 
ment. 3.  A  transferor  by  dehvery  who  negotiates  a  bill  thereby  warrants  to 
his  immediate  transferee,  being  a  holder  for  value,  that  the  bill  is  what  it  pur- 
ports to  be,  that  he  has  a  right  to  transfer  it,  and  that  at  the  time  of  transfer  he 
is  not  aware  of  any  fact  which  renders  it  valueless.  —  E.  §  58. 
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Division  7.    Discharge  of  bill. 

Payment  in  due  course.  64.  1.  A  bill  is  discharged  by  payment  in  due  course 
by  or  on  behalf  of  the  drawee  or  acceptor.  "Payment  in  due  course"  means  pely- 
ment  made  at  or  after  the  maturity  of  the  bill  to  the  holder  thereof  in  good 
faith  and  without  notice  that  his  title  to  the  bUl  is  defective.  2.  Subject  to  the 
provisions  hereinafter  contained,  when  a  bill  is  paid  by  the  drawer  or  an  indorser 
it  is  not  discharged;  but  a)  Where  a  bill  payable  to,  or  to  the  order  of,  a  third 
party  is  paid  by  the  drawer,  the  drawer  may  enforce  payment  thereof  against  the 
acceptor,  but  may  not  re-issue  the  bill;  b)  Where  a  bill  is  paid  by  an  indorser, 
or  where  a  bill  payable  to  drav/er's  order  is  paid  by  the  drawer,  the  party  pa3dng 
it  is  remitted  to  his  former  rights  as  regards  the  acceptor  or  antecedent  parties, 
and  he  may,  if  he  thinks  fit,  strike  out  his  own  and  subsequent  indorsements, 
and  again  negotiate  the  bUl.  3.  Where  an  accommodation  bill  is  paid  in  due 
course  by  the  party  accommodated  the  bill  is  discharged.  —  E.  §  59. 

Banker  paying  demand  draft  whereon  indorsement  is  forged.  65.  1.  When  a 
bUl  payable  to  order  on  demand  is  drawn  on  a  banker,  and  the  banker  on 
whom  it  is  drawn  pays  the  bill  in  good  faith  and  in  the  ordinary  course 
of  business,  it  is  not  incumbent  on  the  banker  to  show  that  the  indorsement  of  the 
payee  or  any  subsequent  indorsement  was  made  by  or  under  the  authority  of  the 
person  whose  indorsement  it  purports  to  be,  and  the  banker  is  deemed  to  have 
paid  the  bUl  in  due  course,  although  such  indorsement  has  been  forged  or  made 
without  authority.  2.  An  order  on  demand,  drawn  by  or  on  behalf  of  a 
banker  at  one  place  of  business  on  and  payable  by  the  banker  either  at  the 
same  or  at  some  other  place  of  business,  shall,  for  the  purpose  of  the  protection 
of  the  banker  under  this  section,  be  deemed  to  be  a  bill  payable  to  order 
on  demand.  —  E.  §  60.  —  Under  the  decision  in  Gordon  v.  London  City  and  Midland 
Bank,  Ltd.,  (1902)  1  K.  B.  242;  e.  c.  (1903)  A.  C.  240,  it  was  held  that  drafts 
drawn  by  one  branch  of  a,  bank  on  another  branch,  as  they  are  not  "unconditional  orders  in 
writing  addressed  by  one  person  to  another,"  do  not  come  within  the  protection  of  45  &  46  Vic. 
c.  61,  §  60.  Subsection  (2)  renders  this  doctrine  of  the  Gordon  case  inapplicable  —  In 
Marshall  v.  Colonial  Bank  of  Australia,  (1  C.  L.  R.  632;  reversing  s.  c,  29  V.  L.R.  804;  25  A. 
L.  T.  255;  affirmed  by  Privy  Council,  [1906J  A.  C.  559,  4  C.  L.  R.  196)  it  was  held  that 
the  mere  fact  that  the  drawer  signs  a  cheque  upon  which  there  are  spaces  before  the  amount 
in  words  and  in  figures,  so  as  to  enable  the  amount  of  the  cheque  to  be  altered  fraudulently, 
is  not  sufficient  evidence  of  such  breach  of  duty  toward  the  bank  upon  which  the  customer 
draws  as  to  give  rise  to  an  estoppel,  if  another  person,  subsequently  to  such  signature,  fraud- 
ulently inserts  in  such  spaces  other  words  and  figures  so  as  to  increase  the  amount,  and  the 
banker  is  thereby  induced  to  pay  the  larger  amount.  In  the  opinion  in  the  Privy  Council  the 
doctrine  is  laid  down  more  guardedly,  and  it  seems  to  be  recognized  that  there  might  bo  a  dis- 
tinction between  the  duty  of  a  customer  toward  his  banker  and  those  of  the  acceptor  of  a  bill 
toward  the  holder,  but  it  is  hold  that  the  mere  fact  that  the  cheque  is  drawn  with  spaces  such 
that  a  forger  could  utilize  them  for  the  purpose  of  forgery  is  not  of  itself  any  violation  of  a  duty 
owed  by  a  customer  toward  his  banker.  In  a  New  South  Wales  case  decided  before  the 
Gordon  case  it  was  said  that  the  bank  would  be  protected  by  §  60.  —  In  re  Piercy,  5  B.  C.  (N. 
S.  W.)  79.    Cp.  Hussell,  Banker  and  Customer  iii  Australia,  pp.   198,   199. 

Aeeeptor  the  holder  at  maturity.  66.  When  the  acceptor  of  a  bUl  is  or  becomes 
the  holder  of  it  at  or  after  its  maturity,  in  his  own  right,  the  bill  is  discharged. 
—  E.  §  61. 

Express  waiver.  67.  1.  When  the  holder  of  a  bUl  at  or  after  its  maturity 
absolutely  and  unconditionaUy  renounces  his  rights  against  the  acceptor  the  bUl 
is  discharged.  2.  The  renunciation  must  be  in  writing,  unless  the  bUl  is  delivered 
up  to  the  acceptor.  3.  The  liabUities  of  any  party  to  a  biU  may  in  like  manner 
be  renounced  by  the  holder  before,  at,  or  after  its  maturity,  but  nothing  in  this 
section  shall  affect  the  rights  of  a  holder  in  due  course  without  notice  of  the 
renunciation.  —  E.  §  62.  —  Waiver  may  be  an  absolute,  unconditional  renunciation 
by  the  holder,  though  unaccompanied  by  satisfaction  or  any  solemn  instrument.  —  Colonial 
Bank  v.  Ettershank,  4  A.  J.  R.  10  45,  94,  185;  Bank  of  Australasia  v.  Cotchett,  4  V.  L.  R. 
(L.)  226. 

Cancellation.  68.  1.  Where  a  bUl  is  intentionally  cancelled  by  the  holder  or 
his  agent,  and  the  cancellation  is  apparent  thereon,  the  bUl  is  discharged.  2.  In 
like  manner  any  party  liable  on  a  bill  may  be  discharged  by  the  intentional  cancel- 
lation of  his  signature  by  the  holder  or  his  agent.  In  such  case  any  indorser 
who  would  have  had  a  right  of  recourse  against  the  party  whose  signature  is 
cancelled,   is  also   discharged.    3.  A  cancellation  made  unintentionally,   or  under 
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a  mistake,  or  without  the  authority  of  the  holder,  is  inoperative,  but  where  a 
bill  or  any  signature  thereon  appears  to  have  been  cancelled,  the  burden  ot  proot 
lies  on  the  party  who  aUeges  that  the  canceUation  was  made  unmtentionally,  or 
under  a  mistake,  or  without  authority.  —  E.  §  63.  —  The  canceUation  of  the  signa- 
ture of  the  makers  of  a  dishonoured  note,  and  writing  "paid"  on  the  note,  corrected 
before  the  note  is  sent  back  to  the  holder  by  a  penciUed  memorandum  thereon  to  the  effect 
that  the  canceUation  was  done  inadvertently,  can  not  be  effectual  to  charge  a  ba^  with  the 
receipt  of  the  amount  of  the  note.  —  Prince  v.  Oriental  Bank,  14  S.  C.  K.  (L.)  (N.  S.  W.)  Mi; 
s.  c.  L.  R.  3  App.  Cas.  325.     See  this  case  for  a  discussion  of  the  status  of  branch  banks. 

Alteration  of  biU.  69.  1.  Where  a  bill  or  acceptance  is  materially  altered 
without  the  assent  of  all  parties  liable  on  the  bill,  the  bill  is  avoided  except  as 
against  a  party  who  has  himself  made,  authorized,  or  assented  to  the  alteration, 
and  subsequent  indorsers.  Provided  that  where  a  bill  has  been  materially  altered, 
but  the  alteration  is  not  apparent,  and  the  bill  is  in  the  hands  of  a  holder  in  due 
course,  such  holder  may  avail  himself  of  the  bill  as  if  it  had  not  been  altered,  and 
may  enforce  payment  of  it  according  to  its  original  tenor.  2.  In  particular  the 
following  alterations  are  material;  namely  any  alteration  of  the  date,  the  sum 
payable  the  time  of  payment,  the  place  of  payment,  and,  where  a  bill  has  been 
accepted  generally,  the  addition  of  a  place  of  payment  without  the  acceptor  s 
assent.  —  E.  §  64.  —  For  an  alteration  deemed  immaterial,  see  Cohen  v.  Haynes 
1  W.  N.  (N.  S.  W.)  74.  Mere  negligence  in  not  perceiving  blank  spaces  in  the  body  of 
the  bUl  which  rendered  fraudulent  alterations  possible  wUl  not  render  an  acceptor  liable  to 
an  indorsee.  —  Lea  v.  Graham,  1  S.  C.  R.  (L.)  (N.  S.  W.)  288.  Cp.  MarshaU  v.  Colonial  Bank 
of  Australia,  1  C.  L.  R.  632;  affirmed  by  Privy  Council,  22  T.  L.  R.  746,  4  C.  L.  R.  196.  — 
A  material  alteration  in  a  bUl  of  exchange  or  note  is  one  by  which  the  instrument  is  made 
to  operate  differently.  —  Luth  v.  Stewart,  6  V.  L.  R.  (L.)  383;  2  A.  L.  T.  78.  The  addition 
of  a  name  of  a  person  as  joint  acceptor  is  a  material  alteration,  even  though  such  person  is  under 
some  incapacity.  —  Oriental  Bank  v.  BeUby,  1  V.  R.  (L.)  66;  1  A.  J.  R.  81.  The  insertion  of 
a  place  of  payment,  where  no  place  of  payment  was  originally  designated,  is  a.  material 
alteration.  The  enumeration  of  material  alterations  in  this  section  is  not  exhaustive.  —  Sims 
V.  Anderson,  (1908)  V.  L.  R.  348;  14  A.  L.  R.  210.   Act,  §  61,  infra. 

Division  8.    Acceptance  and  payment  for  honour. 

Acceptance  for  honour  supra  protest.  70.  1.  Where  a  bill  of  exchange  has 
been  protested  for  dishonour  by  non-acceptance,  or  protested  for  better  security, 
and  is  not  overdue,  any  person,  not  being  a  party  already  liable  thereon,  may, 
with  the  consent  of  the  holder,  intervene  and  accept  the  bUl  supra  protest,  for 
the  honour  of  any  party  liable  thereon,  or  for  the  honour  of  the  person  for  whose 
account  the  bill  is  drawn.  2.  A  bill  may  be  accepted  for  honour  for  part  only  of 
the  sum  for  which  it  is  drawn.  3.  An  acceptance  for  honour  supra  protest  in 
order  to  be  valid  must:  a)  Be  written  on  the  bill,  and  indicate  that  it  is  an 
acceptance  for  honour;  and  b)  Be  signed  by  the  acceptor  for  honour.  4.  Where  an 
acceptance  for  honour  does  not  expressly  state  for  whose  honour  it  is  made,  it  is 
deemed  to  be  an  acceptance  for  the  honour  of  the  drawer.  5.  Where  a  bill 
payable  after  sight  is  accepted  for  honour,  its  maturity  is  calculated  from  the 
date  of  the  noting  for  non-acceptance,  and  not  from  the  date  of  the  acceptance 
for  honour.  —  E.  §  65. 

Liability  of  acceptor  for  honour.  71,  1.  The  acceptor  for  honour  of  a  bill  by 
accepting  it  engages  that  he  wUl,  on  due  presentment,  pay  the  bUl  according  to 
the  tenor  of  his  acceptance,  if  it  is  not  paid  by  the  drawee,  provided  it  has 
been  duly  presented  for  payment,  and  protested  for  non-payment,  and  that  he 
receives  notice  of  these  facts.  2.  The  acceptor  for  honour  is  liable  to  the  holder 
and  to  all  parties  to  the  bUl  subsequent  to  the  party  for  whose  honour  he  has 
accepted.  —  E.  §  66. 

Presentment  to  acceptor  for  honour.  72.  1.  Where  a  dishonoured  biU  has 
been  accepted  for  honour  supra  protest,  or  contains  a  reference  in  case  of  need, 
it  must  be  protested  for  non-payment  before  it  is  presented  for  payment  to  the 
acceptor  for  honour  or  referee  in  case  of  need.  2.  Where  the  address  of  the 
acceptor  for  honour  is  in  the  same  place  where  the  biU  is  protested  for  non- 
payment, the  biU  must  be  presented  to  him  not  later  than  the  day  following 
its  maturity;  and  where  the  address  of  the  acceptor  for  honour  is  in  some  place 
other  than  the  place  where  it  was  protested  for  non-payment,  the  bUl  must  be 
forwarded  not  later  than  the  day  following  its  maturity  for  presentment  to  him. 
3.  Delay   in   presentment   or   non-presentment   is   excused   by  any   circumstance 
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which  would  excuse  delay  in  presentment  for  payment  or  non-presentment  for 
payment.  4.  When  a  bUl  of  exchange  is  dishonoured  by  the  acceptor  for  honour 
it  must  be  protested  for  non-payment  by    him.  —  E.  §  67. 

Payment  for  honour  supra  protest.  73.  1.  Where  a  bill  has  been  protested 
for  non-payment,  any  person  may  intervene  and  pay  it  supra  protest  for  the 
honour  of  any  party  liable  thereon,  or  for  the  honour  of  the  person  for  whose 
account  the  bill  is  drawn.  2.  Where  two  or  more  persons  offer  to  pay  a  bill  for 
the  honour  of  different  parties,  the  person  whose  payment  will  discharge  most 
parties  to  the  biU  shall  have  the  preference.  3.  Payment  for  honour  supra 
protest,  in  order  to  operate  as  such,  and  not  as  a  mere  voluntary  payment,  must 
be  attested  by  a  notarial  act  of  honour  which  may  be  appended  to  the  protest  or 
form  an  extension  of  it.  4.  The  notarial  act  of  honour  must  be  founded  on  a 
declaration  made  by  the  payer  for  honour,  or  his  agent  in  that  behalf,  declaring 
Ms  intention  to  pay  the  biU  for  honour,  find  for  whose  honour  he  pays. 
5.  Where  a  bill  has  been  paid  for  honour,  all  parties  subsequent  to  the  party  for 
whose  honour  it  is  paid  are  discharged,  but  the  payer  for  honour  is  subrogated 
for,  and  succeeds  to  both  the  rights  and  duties  of,  the  holder  as  regards  the 
party  for  whose  honour  he  pays,  and  all  parties  liable  to  that  party.  6.  The 
payer  for  honour  on  paying  to  the  holder  the  amount  of  the  bill  and  the  notarial 
expenses  incidental  to  its  dishonour,  is  entitled  to  receive  both  the  bill  itself  and 
the  protest.  If  the  holder  do  not  on  demand  deUver  them  up,  he  shall  be  liable 
to  the  payer  for  honour  in  damages.  7.  Where  the  holder  of  a  bill  refuses  to 
receive  payment  supra  protest,  he  shall  lose  his  right  of  recourse  against  any 
party  who  would  have  been  discharged  by  such  payment.  —  E.  §  68. 

Division  9.    Lost  instruments. 

Holder's  right  to  duplicate  of  lost  bill.  74.  1.  Where  a  bill  has  been  lost 
before  it  is  overdue,  the  person  who  was  the  holder  of  it  may  apply  to  the 
drawer  to  give  him  another  biU  of  the  same  tenor,  giving  security  to  the  drawer 
if  required  to  indemnify  him  against  all  persons  whatever  in  case  the  bUl  alle- 
ged to  have  been  lost  is  found  again.  2.  If  the  drawer  on  request  as  afore- 
said refuses  to  give  such  dupUcate  biQ,  he  may  be  compelled  to  do  so.  — 
E.  §  69.  —  A  destroyed  note  is  not  a  "lost"  note.  —  Ex  parte  Walker,  9  W.  N. 
(N.  S.  W.)  1. 

Action  on  lost  bill.  75.  In  any  action  or  proceeding  upon  a  biU,  the  Court,  or  a 
Judge  may  order  that  the  loss  of  the  instrument  shaU  not  be  set  up,  provided  an  in- 
demnity be  given  to  the  satisfaction  of  the  Court  or  Judge  against  the  claims  of 
any  other  person  upon  the  instrument  in  question.  —  E.  §  70.  —  Wliere  the 
plaintiff  fails  to  apply  for  an  order  that  the  loss  of  the  bill  or  note  sued  upon  should  not  be  set  up 
by  the  defendant,  until  after  the  defence  has  been  delivered,  the  order  asked  for  will  bo 
made  on  the  terms  that  the  plaintiff  pay  the  costs  of  the  application.  —  Harkness  v.  Dixon, 
10  A.  L.  T.   137. 

Division  10.    Bill  in  a  set. 

Rules  as  to  sets.  76.  1.  Where  a  bUl  is  drawn  in  a  set,  each  part  of  the 
set  being  numbered,  and  containing  a  reference  to  the  other  parts,  the  whole  of 
the  parts  constitute  one  bill.  2.  Where  the  holder  of  a  set  indorses  two  or  more 
parts  to  different  persons,  he  is  liable  on  every  such  part,  and  every  indorser 
subsequent  to  him  is  Uable  on  the  part  he  has  himself  indorsed  as  if  the  said 
parts  were  separate  bills.  3.  Where  two  or  more  parts  of  a  set  are  negotia- 
ted to  different  holders  in  due  course,  the  holder  whose  title  first  accrues  is  as 
between  such  holders  deemed  the  true  owner  of  the  bUl,  but  nothing  in  this 
subsection  shall  affect  the  rights  of  a  person  who  in  due  course  accepts  or 
pays  the  part  first  presented  to  him.  4.  The  acceptance  may  be  written  on 
any  part,  and  it  must  be  written  on  one  part  only.  If  the  drawee  accepts  more 
than  one  part,  and  such  accepted  parts  get  into  the  hands  of  different  holders 
in  due  course,  he  is  liable  on  every  such  part  as  if  it  were  a  separate  bUl. 
5.  When  the  acceptor  of  a  bill  drawn  in  a  set  pays  it  without  requiring  the 
part  bearing  his  acceptance  to  be  delivered  up  to  him,  and  that  part  at  ma- 
turity is  outstanding  in  the  hands  of  a  holder  in  due  course,  he  is  liable  to  the 
holder  thereof.  6.  Subject  to  the  preceding  rules,  where  any  one  part  of  a  biU 
drawn  in  a  set  is  discharged  by  payment  or  otherwise,  the  whole  bill  is  dis- 
charged. —  E.  §  71. 
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Division  11.  Conflict  of  laws. 
Rules  where  laws  conflict.  77.  Where  a  bill  drawn  in  one  country  is  negotia- 
ted, accepted,  or  payable  in  another,  the  rights,  duties,  and  liabilities  of  the  parties 
thereto  are  determined  as  follows:  a)  The  validity  of  a  bill  as  regards  requisites 
in  form  is  determined  by  the  law  of  the  place  of  issue,  and  the  vaUdity  as  regards 
requisites  in  form  of  the  supervening  contracts,  such  as  acceptance,  or  indorsement, 
or  acceptance  supra  protest,  is  determined  by  the  law  of  the  place  where  such  cori- 
tract  was  made.  Provided  that  i)  Where  a  bUl  is  issued  out  of  Australia  it  is 
not  invaUd  by  reason  only  that  it  is  not  stamped  in  accordance  with  the  law  of 
the  place  of  issue;  ii)  Where  a  bill  issued  out  of  Australia  conforms,  as  regards 
requisites  in  form,  to  the  law  of  Austraha,  it  may,  for  the  purpose  of  enforcing 
payment  thereof,  be  treated  as  vaUd  as  between  aU  persons  who  negotiate,  hold,  or 
become  parties  to  it  in  Australia;  b)  Subject  to  the  provisions  of  this  Act,  the 
interpretation  of  the  drawing,  indorsement,  acceptance,  or  acceptance  supra  protest 
of  a  bill,  is  determined  by  the  law  of  the  place  where  such  contract  is  made. 
Provided  that  where  an  inland  bUl  is  indorsed  in  a  foreign  country  the  indorse- 
ment shall  as  regards  the  payer  be  interpreted  according  to  the  law  of  Australia ; 
c)  The  duties  of  the  holder  with  respect  to  presentment  for  acceptance  or  payment 
and  the  necessity  for  or  sufficiency  of  a  protest  or  notice  of  dishonour,  or  other- 
wise, are  determined  by  the  law  of  the  place  where  the  act  is  done  or  the  bill 
is  dishonoured ;  d)  Where  a  bill  is  drawn  out  of,  but  payable  in  Australia,  and  the 
sum  payable  is  not  expressed  in  the  currency  of  Australia,  the  amount  shall,  in 
the  absence  of  some  express  stipulation,  be  calculated  according  to  the  rate  of 
exchange  for  sight  drafts  at  the  place  of  payment  on  the  day  the  bill  is  payable; 
e)  Where  a  biU  is  drawn  in  one  country  and  is  payable  in  another,  the 
due  date  thereof  is  determined  according  to  the  law  of  the  place  where  it  is 
payable.  —  E.  §  72.  —  A  promissory  note  made  in  England,  and  void  there 
because  not  properly  stamped  can  not  be  sued  on  in  New  South  Wales.  —  Gilchrist  v. 
Davidson,  Legge  (N.  S.  W.)  539.  But  see  now  this  section.  —  In  an  action  upon  a  note 
it  appeared  that  the  defendant,  the  maker,  resided  in  New  South  Wales,  and  the  plaintiff, 
the  payee,  carried  on  bussiness  in  Victoria.  The  note  was  dated  as  in  Melbourne,  and  was 
payable  in  New  South  Wales.  Held,  that  as  against  the  maker  the  presumption  arising  from 
the  note  itself  was  that  it  was  both  made  and  delivered  in  Victoria.  —  L.  Stevenson  &  Sons 
Ltd.  v.  Rosenfeld,  20  A.  L.  T.   153;  4  A.  L.  R.  297. 

Part  III.    Cheques  on  a  Banker. 
Division  1.    Cheques  generally. 

Cheque  defined.  78.  1.  A  cheque  is  a  bill  of  exchange  drawn  on  a  banker 
payable  on  demand.  2.  Except  as  otherwise  provided  in  this  Part,  the  provisions 
of  this  Act  applicable  to  a  bill  of  exchange  payable  on  demand  apply  to  a  cheque. 

—  E.  §  73.  —  A  cheque  payable  to  bearer  is  a  negotiable  instrument,   and  passes  by  indor- 
sement so  as  to  entitle  the  holder  to  sue  the  indorser  as  in  the  case  of  a,  bill  of   exchange. 

—  Popjoy  v.  Fettling,  8  A.  L.  T.    127. 

Presentment  of  cheque  for  payment.  79.  Subject  to  the  provisions  of  this 
Act:  a)  Where  a  cheque  is  not  presented  for  payment  within  a  reasonable  time 
of  its  issue,  and  the  drawer,  or  the  person  on  whose  account  it  is  drawn,  had 
the  right  at  the  time  at  which  the  presentment  ought  to  have  been  made,  as 
between  him  and  the  banker,  to  have  the  cheque  paid,  and  suffers  actual  da- 
mage through  the  delay,  he  is  discharged  to  the  extent  of  such  damage,  that 
is  do  say,  to  the  extent  to  which  such  drawer  or  person  is  a  creditor  of  such 
ba.nker  to  a  larger  amount  than  he  would  have  been  had  such  cheque  been 
paid;  b)  In  determining  what  is  a  reasonable  time  regard  shall  be  had  to  the 
nature  of  the  instrument,  the  usage  of  trade  and  of  bankers,  and  the  facts  of 
the  particular  case;  c)  The  holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or  person,  of  such 
banker  to  the  extent  of  such  discharge,  and  entitled  to  recover  the  amount  from 
him.  —  E.  §  74. 

Rights  of  banker  as  regards  stale  cheques.  80.  1.  In  the  absence  of  any 
agreement  between  the  banker  and  the  drawer  of  the  cheque  or  of  any  direction 
of  the  drawer  of  the  cheque  to  the  contrary,  a  banker  may  refuse  payment  of  a 
stale  cheque.  2.  A  stale  cheque  is  a  cheque  which  appears  on  the  face  of  it  to 
have  been  in  circulation  for  more  than  twelve  months. 
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Revocation  of  banker's  authority.  81.  The  duty  and  authority  of  a  banker 
to  pay  a  cheque  drawn  on  him  by  his  customer  are  determined  by  a)  Counter- 
mand of  payment;    b)  Notice  of  the  customer's  death.  —  E.  §  75. 

Division  2.    Crossed  cheques. 

General  and  special  crossings  defined.  82.  1.  Where  a  cheque  bears  across 
its  face  an  addition  of  a)  The  word  "bank",  or  the  words  "and  company",  or 
any  abbreviation  thereof  respectively,  between  two  parallel  transverse  Unas, 
either  with  or  without  the  words  "not  negotiable",  or  b)  Two  parallel  transverse 
lines  simply,  either  with  or  without  the  words  "not  negotiable",  that  addition 
constitutes  a  crossing,  and  the  cheque  is  crossed  generally.  2.  Where  a  cheque 
bears  across  its  face  an  addition  of  the  name  of  a  banker,  either  with  or  without 
the  words  "not  negotiable",  that  addition  constitutes  a  crossing,  and  the  cheque 
is  crossed  specially  and  to  that  banker.  —  E.  §  76.  —  As  to  liability  of  a  bank 
to  the  holder  of  a  crossed  cheque  that  has  been  lost,  and  the  loss  of  which  has  been 
duly  notified  to  the  bank  by  the  holder,  see  Colonial  Banli  of  Australasia  v.  Hunter,  1  W.  &  W. 
(L.)  236. 

Crossing  by  drawer  or  after  issue.  83.  1.  A  cheque  may  be  crossed  generally 
or  specially  by  the  drawer.  2.  Where  a  cheque  is  uncrossed,  the  holder  may  cross 
it  generally  or  specially.  3.  Where  a  cheque  is  crossed  generally,  the  holder 
may  cross  it  specially.  4.  Where  a  cheque  is  crossed  generally  or  specially,  the 
holder  may  add  the  words  "not  negotiable".  5.  Where  a  cheque  is  crossed 
specially,  the  banker  to  whom  it  is  crossed  may  again  cross  it  specially  to  another 
banker  for  collection.  6.  Where  an  uncrossed  cheque,  or  a  cheque  crossed  gene- 
rally,   is  sent   to  a  banker  for  collection,   he  may  cross  it  specially  to  himself. 

—  E.  §  77. 

Crossing  a  material  part  of  cheque.  84.  A  crossing  authorized  by  this  Act 
is  a  material  part  of  the  cheque ;  it  shall  not  be  lawful  for  any  person  to  obliter- 
ate, or,  except  as   authorized  by  this   Act,   to   add  to   or   alter  the    crossing.  — 

—  E.  §  78. 

Duties  of  banker  as  to  crossed  cheques.  85.  1.  Where  a  cheque  is  crossed 
specially  to  more  than  one  banker,  except  when  crossed  to  an  agent  for  collection 
being  a  banker,  the  banker  on  whom  it  is  drawn  shall  refuse  payment  thereof. 

2.  Where  the  banker  on  whom  a  cheque  is  drawn  which  is  so  crossed  never- 
theless pays  the  same,  or  pays  a  cheque  crossed  generally  otherwise  than  to  a 
banker,  or  if  crossed  specially  otherwise  than  to  the  banker  to  whom  it  is  crossed, 
or  his  agent  for  collection  being  a  banker,  he  is  liable  to  the  true  owner  of  the 
cheque  for  any  loss  he  may  sustain  owing  to  the  cheque  having  been  so  paid. 

3.  Provided  that  where  a  cheque  is  presented  for  payment  which  does  not  at  the 
time  of  presentment  appear  a)  to  be  crossed,  or  b)  to  have  had  a  crossing  which 
has  been  obhterated,  or  c)  to  have  a  crossing  which  has  been  added  to  or  altered 
otherwise  than  as  authorized  by  this  Act,  the  banker  paying  or  receiving  payment  of 
the  cheque  in  good  faith  and  without  negligence  shah,  not  be  responsible  or  incur 
any  liability,  nor  shall  the  payment  be  questioned  by  reason  of  the  cheque 
having  been  crossed,  or  of  the  crossing  having  been  obhterated  or  having  been 
added  to  or  altered  otherwise  than  as  authorized  by  this  Act,  and  of  payment 
having  been  made  otherwise  than  to  a  banker,  or  to  the  banker  to  whom  the  cheque 
is  or  was  crossed,  or  to  his  agent  for  collection  being  a  banker,  as  the  case  may  be. 

—  E.  §  79. 

Protection  to  banker  and  drawer  where  cheque  is  crossed.  86.  Where  the 
banker  on  whom  a  crossed  cheque  is  drawn  in  good  faith  and  without  negligence 
a)  if  crossed  generally,  pays  it,  to  a  banker,  and,  b)  if  it  is  crossed  specially  pays  it 
to  the  banker  to  whom  it  is  crossed,  or  his  agent  for  collection  being  a  banker, 
the  banker  paying  the  cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the 
payee,  the  drawer,  shall  respectively  be  entitled  to  the  same  rights,  and  be 
placed  in  the  same  position,  as  if  payment  of  the  cheque  had  been  made  to 
the  true  owner  thereof.  —  E.  §  80. 

Effect  of  crossing  on  holder.  87.  Where  a  person  takes  a  crossed  cheque 
which  bears  on  it  the  words  "not  negotiable",  he  shall  not  have,  and  shall  not 
be  capable  of  giving,  a  better  title  to  the  cheque  than  that  which  the  person 
from  whom  he  took  it  had.  —  E.  §  81. 

Protection  to  collecting  banker.  88.  1.  Where  a  banker  in  good  faith  and 
without  negligence  receives  payment  for  a  customer  of  a  cheque  crossed  generally 


76  COMMO]SnVEALTH  OF  AUSTRALIA. 

or  specially  to  himself,  and  the  customer  has  no  title  or  a  defective  title  thereto,- 
the  banker  shall  not  incur  any  liabiUty  to  the  true  owner  of  the  cheque  by  reason 
only  of  having  received  such  payment.  2.  A  banker  receives  payment  of  a  crossed 
cheque  for  a  customer  within  the  meaning  of  this  section,  notwithstanding  that 
he  credits  his  customer's  account  with  the  amount  of  the  cheque  before  receiving 
payment  thereof.   —  E.  §  82,   as  modified  by  6  Edw.  7,  V.  17,  §  1. 

Part  IV.    Promissory  Notes. 

Promissory  note  defined.  89.  LA  promissory  note  is  an  unconditional 
promise  in  writing  made  by  one  person  to  another  signed  by  the  maker,  en- 
gaging to  pay  on  demand,  or  at  a  fixed  or  determinable  future  time,  a  sum  cer- 
tain in  money  to,  or  to  the  order  of,  a  specified  person,  or  to  bearer.  2.  An 
instrument  in  the  form  of  a  note  payable  to  maker's  order  is  not  a  note  within 
the  meaning  of  this  section  unless  and  until  it  is  indorsed  by  the  maker.  3.  A 
note  is  not  invahd  by  reason  only  that  it  contains  also  a  pledge  of  collateral 
security  with  authority  to  sell  or  dispose  thereof.  4.  A  note  which  is,  or  on  the 
face  of  it  purports  to  be,  both  made  and  payable  within  Australasia  is  an  inland 
note.    Any  other  note  is  a  foreign  note.  —  E.  §  83. 

Delivery  necessary.  90.  A  promissory  note  is  inchoate  and  incomplete  until 
dehvery  thereof  to  the  paj-ee  or  bearer.  —  E.  §  84. 

Joint  and  several  notes.  91.  1.  A  promissory  note  may  be  made  by  two  or 
more  makers,  and  they  may  be  hable  thereon  jointly,  or  jointly  and  severally, 
according  to  its  tenor.  2.  Where  a  note  runs  "I  promise  to  pay",  and  is  signed  by 
two  or  more  persons,  it  is  deemed  to  be  their  joint  and  several  note.  —  E.  §  85. 

Note  payable  on  demand.  92.  1.  Where  a  note  payable  on  demand  has  been 
indorsed,  it  must  be  presented  for  payment  within  a  reasonable  time  of  the 
indorsement.  If  it  be  not  so  presented  the  indorser  is  discharged.  2.  In  deter- 
mining what  is  a  reasonable  time  regard  shall  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade,  and  the  facts  of  the  particular  case.  3.  Where  a  note 
payable  on  demand  is  negotiated,  it  is  not  deemed  to  be  overdue  for  the  purpose 
of  affecting  the  holder  with  defects  of  title  of  which  he  had  no  notice,  by  reason 
that  it  appears  that  a  reasonable  time  for  presenting  it  for  payment  has  elapsed 
since  its  issue.  —  E.  §  86. 

Presentment  of  note  for  payment.  93.  1.  Where  a  promissory  note  is  in  th& 
body  of  it  made  payable  at  a  particular  place,  it  must  be  presented  for  payment 
at  that  place,  in  order  to  render  the  maker  liable.  In  any  other  case,  presentment 
for  payment  is  not  necessary  in  order  to  render  the  maker  liable.  2.  Presentment 
for  payment  is  necessary  in  order  to  render  the  indorser  of  a  note  liable. 
3.  Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular  place,  presentment 
at  that  place  is  necessary  in  order  to  render  an  indorser  hable ;  but  when  a  place 
of  payment  is  indicated  by  way  of  memorandum  only,  presentment  at  that  place  is 
sufficient  to  render  the  indorser  liable,  but  a  presentment  to  the  maker  elsewhere, 
if  sufficient  in  other  respects,  shall  also  suffice.   —  E.  §  87. 

Liability  of  maker.  94.  The  maker  of  a  promissory  note  by  making  it: 
a)  Engages  that  he  will  pay  it  according  to  its  tenor;  b)  Is  precluded  from 
denying  to  a  holder  in  due  course  the  existence  of  the  payee  and  his  then  capa- 
city to  indorse.  —  E.  §  88. 

Application  of  Part  II  to  notes.  95.  1.  Subject  to  the  provisions  m  this  Part, 
and  except  as  by  this  section  provided,  the  provisions  of  this  Act  relating  to  bUls  of 
exchange  apply  with  the  necessary  modifications  to  promissory  notes.  2.  In 
applying  those  provisions  the  maker  of  a  note  shall  be  deemed  to  correspond  with 
the  acceptor  of  a  biU,  and  the  first  indorser  of  a  note  shall  be  deemed  to 
correspond  with  the  drawer  of  an  accepted  biU  payable  to  drawer's  order. 
3.  The  following  provisions  as  to  bills  do  not  apply  to  notes,  namely,  provisions 
relating  to:  a)  Presentment  for  acceptance;  b)  Acceptance;  c)  Acceptance  supra 
protest;  d)  Bills  in  a  set.  4.  Where  a  foreign  note  is  dishonoured,  protest  thereof 
is  unnecessary.  —  E.  §  89. 

Part   V.    Supplementary. 
Good  faith.    96.   A  thing  is    deemed  to   be   done   in  good  faith,  within  the 
meaning  of  this  Act,  where  it  is  in  fact  done  honestly,  whether  it  is  done  negli- 
gently or  not.  —  E.  §  90. 


BILLS  OF  EXCHANGE  ACT,  1909. 


77 


Signature.  97.  1.  Where  by  this  Act  any  instrument  or  writing  is  required 
to  be  signed  by  any  person,  it  is  not  necessary  that  he  should  sign  it  with  his 
own  hand,  but  it  is  sufficient  if  his  signature  is  written  thereon  by  some  other 
person  by  or  under  his  authority.  2.  In  the  case  of  a  corporation,  where  by  this 
Act  any  instrument  or  writing  is  requked  to  be  signed,  it  is  sufficient  if  the  instru- 
ment or  writing  be  sealed  with  the  corporate  seal.  But  nothing  in  this  section 
shall  be  construed  as  requiring  the  bill  or  note  of  a  corporation  to  be  under  seal. 

—  E.  §  91.  —  Under  (1)  the  person  so   signing  another's  name  incurs   no  responsibility.  — 
Op.  Australian  Loan  Co.  v.  Kirohner,  8  L.  R.  (N.  S.  W. )  296. 

Computation  of  time.  98,  1.  Where  by  this  Act  the  time  limited  for  doing  any 
act  or  thing  is  less  than  three  days,  in  reckoning  time,  non-business  days  are 
excluded.  2.  When  the  day  on  which  any  payment,  presentment,  notice,  noting, 
protest,  acceptance,  act  or  thing  should  be  made,  given  or  done  in  connexion  with 
a  bill,  cheque,  or  note  falls  on  a  non-business  day,  it  may  be  made,  given,  or  done 
on  the  business  day  next  following.  3.  "Non-business  days"  for  the  purposes  of 
this  Act  mean:  a)  Sunday,  Good  Friday,  Christmas  Day;  b)  A  bank  hohday;  Any 
other  day  is  a  business  day.  4.  Where  in  pursuance  of  the  law  of  the  Common- 
wealth or  of  a  State  any  day  is  declared  to  be  a  bank  hoUday  in  the  Common- 
wealth or  in  a  State  or  in  a  part  of  the  Commonwealth  or  of  a  State,  that  day  shall, 
for  the  purposes  of  this  Act,  be  a  bank  holiday  in  the  Conmonwealth  or  in  the  State, 
or  in  the  Part  of  the  Commonwealth  or  of  the  State  as  the  case  requires.  5.  Where 
in  pursuance  of  the  law  of  the  Commonwealth  or  of  a  State,  any  portion  of  a  day 
is  declared  to  be  a  bank  half-hohday  in  the  Commonwealth  or  in  a  State  or  in  a 
part  of  the  Commonwealth  or  of  a  State,  the  day  shall  be  deemed  to  be  a  bank 
holiday  so  far  as  regards  bUls  of  exchange  and  promissory  notes  payable  on  that 
day  at  any  bank  in  the  locahty  to  which  the  haK-hohday  appUes  and  not  presen- 
ted for  payment  during  the  portion  of  the  day  not  included  in  the  bank  halt-holi- 
day. —  E.  §  92. 

When  noting  equivalent  to  protest.  99.  For  the  purposes  of  this  Act,  where  a 
bill  or  note  is  required  to  be  protested  within  a  specified  time,  or  before  some 
further  proceeding  is  taken,  it  is  sufficient  that  the  bUl  has  been  noted  for  protest 
before  the  expiration  of  the  specified  time,  or  the  taking  of  the  proceeding;  and 
the  formal  protest  may  be  extended  at  any  time  thereafter  as  of  the  date  of  the 
noting.  —  E.  §  93. 

Protest  when  notary  not  accessible.  100.  Where  a  dishonoured  bill  or  note  is 
authorized  or  required  to  be  protested,  any  householder  or  substantial  resident  of 
the  place  where  the  bill  is  dishonoured  may,  in  the  presence  of  two  witnesses,  give 
a  certificate,  signed  by  them,  attesting  the  dishonour  of  the  bill,  and  the  certificate 
shall  in  all  respects  operate  as  if  it  were  a  formal  protest  of  the  bUl.  The  form 
given  in  the  second  Schedule  may  be  used  with  necessary  modifications,  and  if 
used  shall  be  sufficient.  —  E.  §  94. 

Dividend  warrants.  101.  1.  The  provisions  of  this  Act  as  to  crossed  cheques 
shall  apply  to  dividend  warrants.  2.  Nothing  in  this  Act  shall  affect  the  vaU- 
dity  of  any  usage   relating  to  dividend  warrants  or  the  indorsement  thereof.  — 

—  E.  §  95. 


Schedules. 
The  first  Schedule. 


Short  Title  and  Number 
of  Act. 


Extent  to  which  the  Act  is  to  cease  to  apply  to  bills,  cheques 
and  notes  drawn  or  made  after  the  commencement  of  this  Act. 


The  Bills  of  Exchange  Actl887. 

No.  2 
The  Banks  and  Bank  Holidays 

Act  1898.    No.  9. 


The   Banks   Half-holiday   Act 
1900.    No.  80. 


Neu)  South  Wales. 
The  whole. 

Sub-sections  (2)  and  (3)  of  section  fourteen,  and  sectiona 
fifteen  and  sixteen,  and  all  words  in  section  seventeen  from 
and  including  the  words  "and  shall  as  regards  bills  of  ex- 
change." 

Sub-section  (2)  of  section  two. 


COMMO]SnVEALTH  OF  AUSTRALIA. 


Short  Title  and  Number 
of  Act. 


Extent  to  which  the  Act  is  to  cease  to  apply  to  bills,  cheques 
and  notes  drawn  or  made  after  the  commencement  of  this  Act. 


The  Instniments  Act  1890.  Xo. 

1103. 
The  Banks  and  Currency  Act 

1890.    No.  1164 

The  Public  and  Bank  HoKdays 

Act  1897.    No.  1534. 
The  Instruments  Act  1904.  No. 

1925. 

The  Bills  of  Exchange  Act  of 

1884.    No.  10. 
The  Bank  Holidays  Act  of  1904. 

No.  8. 
The    Bills    of    Exchange    Act 

Amendment    Act    of    1905. 

No.  7. 

The  Bank  Holidays  Act  1873. 
No.  19. 


The  BiUs  of  Exchange  Act  1884. 
No.  312. 

The  Bills  of  Exchange  Amend- 
ment Act  1904.    No.  867. 

The  Bank  Holidays  Act  1884. 
No.  9. 


The  Bills  of  Exchange  Act  of 

1884.    No.  10. 
The  Bills  of  Exchange  Act  1904. 

No.  54. 

The  Bills  of  Exchange  Act  1884. 

No.  14. 
The  Bank  Holidays  Act  1903. 

No.  4. 


The  Bills  of  Exchange  Act  1905. 
No.  7. 

The  Bills  of  Exchange  Amend- 
ment Act  1906.    No.  29. 


Vidma. 
The  whole  of  Part  I  except  Division  4  thereof. 

All  words  in  section  seventeen  from  and  including  the  words 
"and  all  bills  of  exchange,",  and  section  eighteen,  nineteen, 
and  twenty-three. 

All  words  in  section  four  from  and  including  the  words  "and 
so  far  as  regards  all  bills  of  exchange." 

The  whole. 

Queensland. 
The  whole. 

Sections  seven,  eight,  and  nine,  and  all  words  in  section  ten  from 
and  including  the  words  "On  any  day  on  which  it  is  lawful." 
The  whole. 


South  Australia. 

All  words  in  section  one  from  and  including  the  words  "and 
all  bills  of  exchange"  to  and  including  the  words  "lawfully 
noted  or  protested,"  and  sections  two  and  three,  and  all 
words  in  section  four  from  and  including  the  words  "and 
shall,  as  regards  bills  of  exchange." 

The  whole. 

The  whole. 

Western  Australia. 

All  words  in  section  one  from  and  including  the  words  "and 
all  bills  of  exchange,"  and  sections  two  and  three,  and  all 
words  in  section  five  from  and  including  the  words  "and 
shall,  as  regards  bills  of  exchange." 

The  whole. 

The  whole. 

Tasmania. 
The  whole. 

All  words  in  section  five  from  and  including  the  words  "and 
all  bills  of  exchange,"  and  sections  six  and  seven,  and  all 
words  in  sub-section  (1)  of  section  eight  from  and  including 
the  words  "and  shall,  as  regards  bills  of  exchange,"  and 
section  nine. 

The  whole. 

The  whole. 


Second  Schedule. 
Form  of  Protest  which  may  be  used. 
Know  all  men  that  I,  A.  B.  [householder],  of  in  the  State  of  in 

the  Commonwealth  of  Australia,  at  the  request  of  C.  D.,  did  on  the  day  of 

19        at  demand  payment  [or  acceptance]  of  the  bill  of  exchange 

hereunder  written,   from  E.  F.,   to  which  demand  he  made  answer  [state  answer,  if  any], 
wherefore  I  now  in  the  presence  of  G.  H.  and  J.  K.  do  protest  the  said  bill  of  exchange. 
Dated  this  day  of  at 

(Signed)        A.  B. 

J  k'   I   Witnesses. 

NB.     The  bill  itself  should  be  annexed,   or  a  copy  of  the  bill  and  all  that  is  written 
thereon  should  be  underwritten. 
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B.  State  Statutes. 


Partnership  Acts.^) 

1.  New  South  Wales.    55  Vic.  No.  12.    An  Act  to  declare  and  amend 
the  law  of  Partnership  (20th  February,  1892). 

Nature  of  partner  ship. 
Definition  of  partnership.  1.  1.  Partnership  is  the  relation  which  exists  be- 
tween persons  carrying  on  a  business  in  common  with  a  view  of  profit.  2.  But 
the  relation  between  members  of  any  company  or  association  which  is :  a)  Registered, 
as  a  company  under  the  Companies  Act  or  any  other  Act  of  Parliament  for  the 
time  being  in  force  and  relating  to  the  registration  of  joint  stock  companies;  or 
b)  Formed  or  incorporated  by  or  in  pursuance  of  any  other  Act  of  Parliament  or 
Letters   Patent   or  Royal  Charter  is  not    a  partnership   within  the    meaning  of 

this  Act.  —  E.  §  1;  V.  5;  T.  6;  S.  A.  1;  Q.  5;  W.  A.  4,  7;  N.  Z.  4.  —  Partnership  is  a 
contractual  relation.  Its  existence  depends  on  the  intention  of  the  parties  as  ascertained  from 
their  acts.  Montefiore  v.  Smith,  14  S.  C.  R.  (N.  S.  W.)  245.  The  contract  may  be  verbal 
or  in  writing.  It  has  been  held  that  §  4  of  the  Statute  of  Frauds  (29  Car.  2  c.  3),  requiring 
certain  agreements  to  be  in  writing,  does  not  apply  to  an  agreement  wherein  certain  persons 
agreed  with  a  third  person  that  the  latter  should  prospect  for  minerals  while  the  former  were 
to  furnish  the  necessary  funds  for  supplies  and  expenses,  all  minerals  found  to  be  partnership 
property.  —  Kennedy  v.  Currie,  17  L.  R.  Eq.  (N.  S.  W.)  28;  12  W.  N.  (N.  S.  W.)  105.  Nor  to 
an  agreement  to  acquire  a  mineral  lease  under  the  Mining  Act.  Such  interest  is  deemed  per- 
sonalty. —  Williams  v.  Robinson,   12  L.  R.  Eq.  (N.  S.  W.)  34;   7  W.  N.   (N.  S.  W.)   153. 

Rules  for  determining  existence  of  partnership.  2.  In  determining  whether  a 
partnership  does  or  does  not  exist,  regard  shall  be  had  to  the  following  rules: 
1.  Joint  tenancy,  tenancy  in  common,  joint  property,  or  part  ownership  does  not 
of  itself  create  a  partnership  as  to  anything  so  held  or  owned,  whether  the  tenants 
or  owners  do  or  do  not  share  any  profits  made  by  the  use  thereof.  2.  The  sharing  of 
gross  returns  does  not  of  itself  create  a  partnership,  whether  the  persons  sharing 
such  returns  have  or  have  not  a  joint  or  common  right  or  interest  in  any  property 
from  which,  or  from  the  use  of  which,  the  returns  are  derived.  3.  The  receipt  by  a 
person  of  a  share  of  the  profits  of  a  business  is  prima  facie  evidence  that  he  is  a 
partner  in  the  business,  but  the  receipt  of  such  a  share  or  of  a  payment  contingent 
on,  or  varying  with  the  profits  of  a  business  does  not  of  itself  make  him  a  part- 
ner in  the  business;  and  in  particular:  a)  The  receipt  by  a  person  of  a  debt  or 
other  hquidated  demand  by  instalments  or  otherwise  out  of  the  accruing  profits 
of  a  business  does  not  of  itself  make  him  a  partner  in  the  business  or  liable  as 
such;  b)  A  contract  for  the  remuneration  of  a  servant  or  agent  of  a  person  engaged 
in  a  business  by  a  share  of  the  profits  of  the  business  does  not  of  itself  make  the 
servant  or  agent  a  partner  in  the  business  or  liable  as  such;  c)  A  person  being 
the  widow  or  child  of  a  deceased  partner,  and  receiving  by  way  of  annuity  a  por- 
tion of  the  profits  made  in  the  business  in  which  the  deceased  person  was  a  partner, 
is  not  by  reason  only  of  such  receipt  a  partner  in  the  business  or  liable  as  such; 
d)  The  advance  of  money  by  way  of  loan  to  a  person  engaged  or  about  to  engage 
in  any  business  on  a  contract  with  that  person  that  the  lender  shall  receive  a  rate 
of  interest  varying  with  the  profits,  or  shall  receive  a  share  of  the  profits  arising 
from  carrying  on  the  business,  does  not  of  itself  make  the  lender  a  partner  with 
the  person  or  persons  carrying  on  the  business  or  liable  as  such.  Provided  that  the 
contract  is  in  writing  and  signed  by  or  on  behalf  of  all  the  parties  thereto;  e)  A 
person  receiving  by  way  of  annuity  or  otherwise  a  portion  of  the  profits  of  a  business 
in  consideration  of  the  sale  by  him  of  the  goodwill  of  the  business  is  not  by  rea- 
son only  of  such  receipt  a  partner  in  the  business  or  hable  as  such.  —  E.  §  2;  V.  6; 
T.  7;  S.  A.  2;  Q.  6;  W.  A.  8;  N.  Z.  5.  —  An  agreement  to  work  land  on  shares  creates  a  tenancy. 
—  Ex  parte  Foster,  3  S.  R.  (N.  S.  W.)  645;  20  W.  N.  (N.  S.  W.)  228.  Semble,  it  is  not  a  part- 
nership. —  Ex  parte  Duggan,  19  W.  N.  (N.  S.  W.)  260;  Ex  parte  McAndrew,  21  W.  N.  (N. 
S.  W.)  20.  Executors  allowing  the  assets  of  the  estate  to  remain  in  a  business,  and  receiving  a 
share  of  the  profits,  do  not  thereby  necessarily  create   a  partnership  relation.  —  Brown  v. 

1)  The  statutes  referred  to  in  the  annotations  are  those  of  England  (E.)  53  &  54  Vic. 
c.  39,  and  the  Partnership  Acts  of  the  Australian  States  and  of  New  Zealand  printed  in  this 
volume. 
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Fletcher,  5  L.  R.  (N.  S.  W.)  393;  1  W.  N.  (N.  S.  W.)  66.  A.  and  B.  entered  into  a  con- 
tract under  the  terms  of  which  B.  undertook  to  carry  on  a  business  in  consideration  of  A.'s 
financing  the  operations.  Two-thirds  of  the  profits  of  the  business  were  to  be  applied  to  the 
reduction  of  B.'s  indebtedness  to  A.  A.  had  the  right  to  terminate  the  agreement  at  any  time, 
or  extend  its  operation,  and  had  the  right  to  avail  himself  of  the  books  of  the  business  at  any 
time.  Held,  not  sufficient  to  show  the  existence  of  a  partnership.  —  John  Bridge  &  Co. 
V.  Magrath,  4  S.  B.  (N.  S.  W.)  441;  21  W.  N.  (N.  S.  W.)  159.  Cp.  Harbottle  v.  Hargraves, 
5  S.  C.  R.  (N.  S.  W.)   104. 

Postponement  of  rights  of  persons  lending  or  selling  in  consideration  of  share  of 
profits  in  case  of  insolvency.  3.  In  the  event  of  any  person  to  whom  money  has  been 
advanced  by  way  of  loan  upon  such  a  contract  as  is  mentioned  in  the  last  fore- 
going section,  or  of  any  buyer  of  a  goodwill  in  consideration  of  a  share  of  the 
profits  of  the  business  being  adjudged  a  bankrupt,  entering  into  an  arrangement 
to  pay  his  creditors  less  than  twenty  shUlings  in  the  pound,  or  dying  in  insol- 
vent circumstances,  the  lender  of  the  loan  shall  not  be  entitled  to  recover  any- 
thing in  respect  of  his  loan,  and  the  seller  of  the  goodwill  shall  not  be  entitled 
to  recover  anything  in  respect  of  the  share  of  profits  contracted  for,  until  the 
claims  of  the  other  creditors  of  the  borrower  or  buyer  for  valuable  consideration 
in  money  or  money's  worth  have  been  satisfied.  —  E.  §3;  V.  7;  T.  8;  S.  A.  3;  Q. 
7;  W.  A.  9;  N.  Z.  6. 

Meaning  of  firms.  4,  Persons  who  have  entered  into  partnership  with  one 
another  are  for  the  purpose  of  this  Act  called  collectively  a  firm,  and  the  name 
under  which  their  business  is  carried  on  is  called  the  firm-name.  —  E.  §  4; 
V.  8;  T.  9;  S.  A.  4;  Q.  3;  W.  A.  10;  N.  Z.  7.  —  And  see  the  Registration  of  Firms  Acts  given 
infra. 

Relation  of  'partners  to  persons  dealing  with  them. 

Power  of  partner  to  bind  the  firm.  5.  Every  partner  is  an  agent  of  the  firm 
and  his  other  partners  for  the  purpose  of  the  business  of  the  partnership;  and 
the  acts  of  every  partner  who  does  any  act  for  carrying  on  in  the  usual  way  busi- 
ness of  the  kind  carried  on  by  the  firm  of  which  he  is  a  member,  binds  i)  the  firm 
and  his  partners,  unless  the  partner  so  acting  has  in  fact  no  authority  to  act  for 
the  firm  in  the  particular  matter,  and  the  person  with  whom  he  is  dealing  either 
knows  that  be  has  no  authority,  or  does  not  know  or  believe  him  to  be  a  partner. 
—  E.  §  5;  V.  9;  T.  10;  S.  A.  5;  Q.  8;  W.  A.  26;  N.  Z.  8.  —  The  extent  of  the  partner's  im- 
plied power  to  bind  the  firm  depends  largely  on  the  nature  of  the  business.  Thvis,  a  member 
of  a  partnership  carrying  on  an  auctioneering  business  was  held  to  have  no  impUed  power, 
under  the  circumstances  of  the  particular  case,  to  sign  notes  and  thereby  bind  his  co-part- 
ners. ■ —  Hoffnung  v.  Simpson,  2L.  R.  (N.  S.  W.)  133.  Nor  a  member  of  a  partnership  carrying 
on  a  stock  and  station  agency  in  a  country  town  to  borrow  money  on  behalf  of  the  firm.  — 
Commercial  Bank  v.  Lakeman,  7  W.  N.  (N.  S.  W.)  40.  Nor  a  partner  in  »  station  to  dispose 
of  the  land  used  for  the  business  of  the  firm  by  giving  a  deed  in  the  firm  name.  —  Bowen 
V.  Morrison,  14  S.  C.  R.  (N.  S.  W.)  199.  On  the  other  hand,  the  power  to  borrow  money  on  be- 
half of  the  firm  would  be  implied  where  the  partnership  is  engaged  in  ordinary  mercantile  busi- 
ness, or  other  business  ordinarily  requiring  loans  of  money.  —  Graham  v.  Mumin,  1  S.  C  R. 
(N.  S.  W.)  195.  So  too,  a  partner  has  implied  authority  to  sue  in  the  firm  name.  —  Proudfoot 
V.  Bank  of  New  Zealand.    6  L.  R.  (N.  S.  W.)  170;  2  W.  N.  (N.  S.  W.)  15. 

Partners  bound  by  acts  on  behalf  of  firm.  6.  An  act  or  instrument  relating 
to  the  business  of  the  firm,  and  done  or  executed  in  the  firm-name,  or  in  any 
other  manner,  showing  an  intention  to  bind  the  firm  by  any  person  thereto 
authorised,  whether  a  partner  or  not,  is  binding  on  the  firm  and  all  the  part- 
ners. Provided  that  this  section  shall  not  affect  any  general  rule  of  law  relating 
to  the  execution  of  deeds  or  negotiable  instruments.  —  E.  §  6;  V.  10;  T.  11;  S.  A. 
6;  Q.  9;  W.  A.  13,  27;  N.  Z.  9.  Cp.  Bowen  v.  Morrison,  14  S.  C.  R.  (N.  S.  W.)  199.  In 
the  absence  of  fraud  and  collusion,  even  though  the  partner  acts  wrongfully.  —  Burke  v. 
Proudfoot,   11  L.  R.  (N.  S.  W.)  75;  6  W.  N.  (N.  S.  W.)  135. 

Partners  using  credit  of  firm  for  private  purposes.  7.  Where  one  partner 
pledges  the  credit  of  the  firm  for  a  purpose  apparently  not  connected  with  the 
firm's  ordinary  course  of  business,  the  firm  is  not  bound  unless  he  is  in  fact 
specially  authorised  by  the  other  partners;  but  this  section  does  not  affect  any 
personal  liabihty  incurred  by  an  individual  partner.  —  E.  §  7;  V.  11;  T.  12;  S.  A.  7; 
Q.  10;  W.  A.  14;  N.  Z.  10. 

Effect  of  notice  that  firm  will  not  be  bound  by  acts  of  partner.    8.  If  it  has 

been  agreed  between  the  partners  that  any  restrictions  shall  be  placed  upon  the 

1)  Sic;  obviously  "bind". 
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power  or^)  any  one  or  more  of  them  to  bind  the  firm,  no  act  done  in  contravention 
of  the  agreement  is  binding  on  the  firm  with  respect  to  persons  having  notice  of 
l^he  agreement.  —  E.  §  8;  V.  12;  T.  13;  S.  A.  8;  Q.  11;  W.  A.  15;  N.  Z.  11. 

Liability  of  partner.  9.  Every  partner  in  a  firm  is  hable  jointly  with  the 
other  partners  for  all  debts  and  obUgations  of  the  firm  incurred  while  he  is  a  part- 
ner; and  after  his  death  his  estate  is  also  severally  hable  in  a  due  course  of  ad- 
ministration for  such  debts  and  obUgations  so  far  as  they  remain  imsatisfied,  but 
subject  to  the  prior  payment  of  his  separate  debts.  —  E.  §  9;  V.  13;  T.  14;  S.  A. 
9;  Q.  12;  W.  A.  16;  N.  Z.  12. 

Liability  of  the  firm  for  wrongs.  10.  Where  by  any  wrongful  act  or  omis- 
sion of  any  partner  acting  in  the  ordinary  course  of  the  business  of  the  firm,  or 
with  the  authority  of  his  co-partners,  loss  or  injury  is  caused  to  any  person  not 
being  a  partner  of  the  firm,  or  any  penalty  is  incurred,  the  firm  is  liable  therefor 
to  the  same  extent  as  the  partner  so  acting  or  omitting  to  act.  — •  E.  §  10;  V.  14; 
T.  15;  S.  A.  10;  Q.  13;  W.  A.  17;  N.  Z.  13. 

Misapplication  of  money  or  property  received  for  or  in  custody  of  the  firm. 
11.  In  the  following  cases,  namely:  a)  Where  one  partner  acting  within  the  scope 
of  his  apparent  authority  receives  the  money  or  property  of  a  third  person  and 
misapplies  it;  and:  b)  When  a  firm  in  the  course  of  its  business  receives  money  or 
property  of  a  third  person,  and  the  money  or  property  so  received  is  misapplied 
by  one  or  more  of  the  partners  while  it  is  in  the  custody  of  the  firm;  the  firm  is 
liable  to  make  good  the  loss.  —  E.  §  11;  V.  15;  T.  16;  S.  A.  U;  Q.  14;  W.  A.18;  N.  Z.  14. 

Liability  for  wrongs  joint  and  several.  12.  Every  partner  is  liable  jointly 
with  his  co-partners  and  also  severally  for  everything  for  which  the  firm  while  he 
is  a  partner  therein  becomes  liable  under  either  of  the  two  last  preceding  sections. 
—  E.  §  12;  V.  16;  T.  17;  S.  A.  12;  Q.  15;  W.  A.  19;  N.  Z.  15. 

Improper  employment  of  trust  property  tor  partnership  purposes.    13.    If  a 

partner  being  a  trustee  improperly  employs  trust  property  in  the  business  or 
on  account  of  the  partnership,  no  other  partner  is  liable  for  the  trust  property  to 
the  persons  beneficially  interested  therein:  Provided  as  foUows:  1.  This  section 
shall  not  affect  any  liability  incurred  by  any  partner  by  reason  of  his  having  notice 
of  a  breach  of  trust;  and:  2.  Nothing  in  this  section  shall  prevent  trust  money 
from  being  followed  and  recovered  from  the  firm  if  stiU  in  its  possession  or  under 
its  control.  —  E.  §  13;  V.  17;  T.  18;  S.  A.  13;  Q.  16;  W.  A.  20;  N.  Z.  16. 

Persons  liable  by  "holding  out".  14.  1.  Every  one  who  by  words  spoken  or 
written,  or  by  conduct  represents  himself,  or  who  knowingly  8i:if ers  himself  to  be 
represented  as  a  partner  in  a  particular  firm,  is  liable  as  a  partner  to  any  one 
who  has  on  the  faith  of  any  such  representation  given  credit  to  the  firm,  whe- 
ther the  representation  has  or  has  not  been  made  or  communicated  to  the  person 
so  giving  credit  by  or  with  the  knowledge  of  the  apparent  partner  making  the 
representation  or  suffering  it  to  be  made.  2.  Provided  that  where  after  a  part- 
ner's death  the  partnership  business  is  continued  in  the  old  firm-name,  the  con- 
tinued use  of  that  name  or  of  the  deceased's  partner's  name  as  part  thereof  shall 
not  of  itself  make  his  executors  or  administrators' 2),  estate  or  effects  hable  for  any 
partnership  debts  contracted  after  his  death.  —  E.  §  14;  V.  18;  T.  19;  S.  A.  14;  Q. 
17;  W.  A.  21;  N.  Z.  17.  —  So,  where  two  persons  habitually  join  in  signing  cheques  drawn 
upon  a  bank  upon  the  account  of  a  particular  business,  they  may,  as  regards  the  bank,  become 
estopped  from  denying  that  they  are  partners.  — •  A.  J.  S.  Bank  v.  Steel,  11  L.  R.  (Eq.)  (N.  S. 
W.)  328;  6  W.  N.  (N.  S.  W.)  150;  7  W.  N.  (N.  S.  W.)  59.  Cp.  Ross  v.  Orient  S.  N.  Co.,  5  L. 
R.  (N.  S.  W.)  30. 

Admissions  and  representations  of  partners.  15.  An  admission  or  represen- 
tation made  by  any  partner  concerning  the  partnership  affairs,  and  in  the  ordi- 
nary course  of  its  business,  is  evidence  against  the  firm.  —  E.  §  15;  V.  19;  T.  20; 
S.  A.  15;  Q.  18;  W.  A.  22;  N.  Z.  18. 

Notice  to  acting  partner  to  be  notice  to  the  firm.  16.  Notice  to  any  part- 
ner who  habitually  acts  in  the  partnership  business  of  any  matter  relating  to 
partnership  affairs  operates  as  notice  to  the  firm,  except  in  the  case  of  a  fraud  on 
the  firm  committed  by  or  with  the  consent  of  that  partner.  —  E.  §  16;  V.  20;  T.  21; 
S.  A.  16;  Q.  19;  W.  A.  23;  N.  Z.  19. 

Liabilities  of  incoming  and  outgoing  partners.  17.  1.  A  person  who  is  admit- 
ted as  a  partner  into  an  existing  firm  does  not  thereby  become  hable  to  the  creditors 


1)  Sic;  obviously  "of".  —  ^)  Sic;  obviously  "administrators". 
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of  the  firm  for  anything  done  before  he  became  a  partner.  2.  A  partner  who  retires 
from  a  firm  does  not  thereby  cease  to  be  Uable  for  partnership  debt  and  obliga- 
tion incurred  before  his  retirement.  3.  A  retiring  partner  may  be  discharged  from 
any  existing  habihties  by  an  agreement  to  that  effect  between  himseK  and  the 
members  of  the  firm  as  newly  constituted  and  the  creditors,  and  this  agreement 
may  be  either  expressed  or  inferred  as  a  fact  from  the  course  of  deahng  between 
the  creditors  and  the  firm  as  newly  constituted.  —  E.  §  17;  V.  21;  T.  22;  S.  A.  17; 
Q.  20;  W.  A.  24;  N.  Z.  20. 

Revocation  of  continuing  guaranty  by  change  of  firm.  18.  A  continuing 
guaranty  or  cautionary  obhgation  given  either  to  a  firm  or  to  a  third  person  in 
respect  of  the  transactions  of  a  firm  is,  in  the  absence  of  agreement  to  the  con- 
trary, revoked  as  to  future  transactions  by  any  change  in  the  constitution  of  the 
firm  to  which,  or  of  the  firm  in  respect  of  whose  transactions,  the  guaranty  or 
obhgation  was  given.  —  E.  §  18;  V.  22;  T.  23;  S.  A.  18;  Q.  21;  W.  A.  25;  N.  Z.  21. 

Relations  of  partners  to  one  another. 
Variation  by  consent  of  terms  of  partnership.    19.  The  mutual  rights  and 
duties  of  partners,  whether  ascertained  by  agreement  or  defined  by  this  Act,  may^ 
be  varied  by  the  consent  of  all  the  partners,  and  such  consent  may  be  either  ex- 
pressed or  inferred  from  a  course  of  deahng.  —  E.  §  19;  V.  23;  T.  24;  S.  A.  19;  Q. 

22;  W.  A.  29;  N.  Z.  22. 

Partnership  property.  20.  1.  All  property,  and  rights  and  interests  in  prop- 
erty, originally  brought  into  the  partnership  stock  or  acquired,  whether  by 
purchase  or  otherwise,  on  account  of  the  firm,  or  for  the  purposes  and  in  the 
course  of  the  partnership  business,  are  called  in  this  Act  partnership  property,  and 
must  be  held  and  apphed  by  the  partners  exclusively  for  the  purposes  of  the 
partnership,  and  in  accordance  with  the  partnership  agreement.  2.  Provided  that 
the  legal  estate  or  interest  in  any  land  which  belongs  to  the  partnership  shaU  de- 
volve according  to  the  nature  and  tenure  thereof,  and  the  general  rules  of  law 
thereto  apphcable,  but  in  trust  so  far  as  is  necessary  for  the  persons  beneficially 
interested  in  the  land  under  this  section.  3.  Where  co-owners  of  an  estate  or 
interest  in  any  land,  not  being  itself  partnership  property,  are  partners  as  to  profits 
made  by  the  use  of  that  land  or  estate,  and  purchase  other  lands  and  estate  out 
of  the  profits  to  be  used  in  Hke  manner,  the  land  or  estate  so  purchased  belongs 
to  them,  in  the  absence  of  an  agreement  to  the  contrary,  not  as  partners,  but  as 
co-owners  for  the  same  respective  estates  and  interests  as  are  held  by  them  in 
the  land  or  estate  first-mentioned  at  the  date  of  the  purchase.  —  E.  §  20;  V.  24; 
T.  25;  S.  A.  20;  Q.  23;  W.  A.  30;  N.  Z.  23. 

Property  bought  with  partnership  money.  21.  Unless  the  contrary  intention 
appears,  property  bought  with  money  belonging  to  the  firm  is  deemed  to  have 
been  bought  on  account  of  the  firm.  —  E.  §  21;  V.  25;  T.  26;  S.  A.  21;  Q.  24;  w.  A.  31 ; 
N.  Z.  24. 

Conversion  into  personal  estate  of  land  held  as  partnership  property.  22.  Where 
land  or  any  heritable  interest  therein  has  become  partnership  property,  it  shall, 
unless  the  contrary  intention  appears,  be  treated  as  between  the  partners  (in- 
cluding the  representatives  of  a  deceased  partner),  and  also  as  between  the  heirs 
of  a  deceased  partner  and  his  executors  or  administrators  as  personal  or  mova- 
ble and  not  real  or  heritable  estate.  —  E.  §  22;  V.  26;  T.  27;  S.  A.  22;  Q.  25;  W. 

A.  32;  N.  Z.  25. 

Procedure  against  partnership  property  for  a  partner's  separate  judgment 
debt.  23.  1.  After  the  commencement  of  this  Act  a  writ  of  execution  shall  not 
issue  against  any  partnership  property  except  on  a  judgment  against  the  firm. 
2.  The  Supreme  Court  or  a  Judge  thereof,  may,  on  the  apphcation  by  summons  of 
any  judgment  creditor  of  a  partner,  make  an  order  charging  that  partner's  interest 
in  the  partnership  property  and  profits  with  payment  of  the  amount  of  the  judgment 
debt  and  interest  thereon,  and  may  by  the  same  or  a  subsequent  order  appoint  a 
receiver  of  that  partner's  share  of  profits  (whether  already  declared  or  accruing), 
and  of  any  other  money  which  may  be  coming  to  him  in  respect  of  the  partnership, 
and  direct  all  accounts  and  inquiries,  and  give  all  other  orders  and  directions 
which  might  have  been  directed  or  given  if  the  charge  had  been  made  in  favour 
of  the  judgment  creditor  by  the  partner,  or  which  the  circumstances  of  the  case 
may  require.  3.  The  other  partner  or  partners  shall  be  at  hberty  at  any  time 
to  redeem  the  interest  charged,  or  in  the  case  of  a  sale  being  directed  to  pur- 
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chase  the  same.  —  E.  §  23;  V.  27;  T.  28;  S.  A.  23;  Q.  26;  W.  A.  33;  N.  Z.  26.  —  For 
a  case  applying  the  law  as  it  existed  prior  to  this  Act,  see  Smith  v.  Ogg,  3  S.  0.  R.  (N.  S. 
W.)   6.    Cp.  also  Lane  v.  Taylor,  5  S.  C.  R.  (L.)  N.  S.  W.)  84. 

Rules  as  to  the  interests  and  duty  of  partners  subject  to  special  agreement. 
24.  The  interest  of  partners  in  the  partnership  property  and  their  rights  and  du- 
ties in  relation  to  the  partnership  shall  be  determined,  subject  to  any  agreement 
expressed  or  implied  between  the  partners,  by  the  following  rules:  1.  All  the 
partners  are  entitled  to  share  equally  in  the  capital  and  profits  of  the  business, 
and  must  contribute  equally  towards  the  losses  whether  of  capital  or  otherwise 
sustained  by  the  firm.  2.  The  firm  must  indemnify  every  partner  in  respect,  of 
payment  made  and  personal  habihties  incurred  by  him:  a)  In  the  ordinary  and 
proper  conduct  of  the  business  of  the  firm;  or  b)  In  or  about  anything  necessa- 
rily done  for  the  preservation  of  the  business  or  property  of  the  firm.  3.  A  part- 
ner making,  for  the  purpose  of  the  partnership,  any  actual  payment  or  advance 
beyond  the  amount  of  capital  which  he  has  agreed  to  subscribe  is  entitled  to  in- 
terest at  the  rate  of  seven  per  centum  per  annum  from  the  date  of  the  payment 
or  advances.  4.  A  partner  is  not  entitled  before  the  ascertainment  of  profits  to 
interest  on  the  capital  subscribed  by  him.  5.  Every  partner  may  take  part  in  the 
management  of  the  partnership  business.  6.  No  partner  shall  be  entitled  to  remu- 
neration for  acting  in  the  partnership  business.  7.  No  person  may  be  introduced 
as  a  partner  without  the  consent  of  all  existing  partners.  8.  Any  difference  arising 
as  to  ordinary  matters  cormected  with  the  partnership  business  may  be  decided 
by  a  majority  of  the  partners,  but  no  change  may  be  made  in  the  nature  of  the 
partnership  business  without  the  consent  of  aU  existing  partners.  9.  The  partner- 
ship books  are  to  be  kept  at  the  place  of  business  of  the  partnership  (or  the  princi- 
pal place,  if  there  is  more  than  one),  and  every  partner  may,  when  he  thinks  fit, 
have  access  to  and  inspect  and  copy  any  of  them.  —  E.  §  24;  V.  28;  T.  29;  S.  A.  24; 

Q.  27;  W.  A.  34;  N.  Z.  27.  —  A  term  of  a  partnership  agreement  may  be  tacitly  abandoned 
and  a  new  one  adopted  by  consent  as  indicated  by  a  course  of  conduct.  —  Alison  v.  Alison, 
11  L.  R.  (Eq.)  (N.  S.  W.)  75,   162. 

Expulsion  of  partner.  25.  No  majority  of  the  partners  can  expel  any  partner 
unless  a  power  to  do  so  has   been   conferred  by  express  agreement  between  the 

partners.   —  E.  §  25;  V.  29;  T.  30;   S.  A.  25;   Q.  28;  W.  A.  35;  N.  Z.  28. 

Retirement  from  partnership  at  will.  26.  1.  Where  no  fixed  term  has  been 
agreed  upon  for  the  duration  of  the  partnership,  any  partner  may  dptermine  the 
partnership  at  any  time  on  giving  notice  of  his  intention  so  to  do  to  all  the 
other  partners.  2.  Where  the  partnership  has  originally  been  constituted  by 
deed,  a  notice  signed  by  the  partner  giving  it  shall  be  suificient  for  this  purpose. 
—  E.  §  26;  V.  30;  T.  31;  S.  A.  26;  Q.  29;  W.  A.  36,  37;  N.  Z.  29. 

Where  partnership  for  term  is  continued  over,  continuance  on  old  terms  pre- 
sumed. 27.  1.  Where  a  partnership  entered  into  for  a  fixed  term  is  continued 
after  the  term  has  expired,  and  without  any  express  new  agreement,  the  rights 
and  duties  of  the  partners  remain  the  same  as  they  were  at  the  expiration  of 
the  term,  so  far  as  is  consistent  with  the  incidents  of  a  partnership  at  wiU.  2.  A 
continuance  of  the  business  by  the  partners  or  such  of  them  as  habitually  acted 
therein  during  the  term  without  any  settlement  or  hquidation  of  the  partnership 
affairs,  is  presumed  to  be  a  continuance  of  the  partnership.  —  E.  §  27;  V.  31;  T. 
32;  S.  A.  27;  Q.  30;  W.  A.  38;  N.  Z.  30. 

Duty  of  partners  to  render  accounts.  28.  Partners  are  boimd  to  render  true 
accounts  and  fuU  information  of  all  things  affecting  the  partnership  to  any 
partner  or  his  legal  representatives.  — -  B.  §  28;  V.  32;  T.  33;  S.  A.  28;  Q.  31;  W.  A. 
39;  N.  Z.  31. 

Accountability  of  partners  for  private  profits.  29.  1.  Every  partner  must 
account  to  the  firm  for  any  benefit  derived  by  him  without  the  consent  of  the 
other  partners  from  any  transaction  concerning  the  partnership,  or  for  any  use  by 
him  of  the  partnership  property,  name,  or  business  connexion.  2.  This  section 
appUes  also  to  transactions  undertaken  after  a  partnership  has  been  dissolved 
by  the  death  of  a  partner,  and  before  the  affairs  thereof  have  been  completely 
wound  up,  either  by  any  surviving  partner  or  by  the  representatives  of  the 
deceased  partner.  —  E.  §  29;  V.  33;  T.  34;  S.  A.  29;  Q.  32;  W.  A.  40;  N.  Z.  32. 

Duty  of  partner  not  to  compete  with  firm.  30.  If  a  partner,  without  the 
consent  of  the  other  partners,  carries  on  any  business  of  the  same  nature  as  and 
competing  with  that  of  the  firm,  he  must  account  for  and  pay  over  to  the  firm  all 


84  NEW  SOUTH  WALES. 

profits  made  by  him  in  that  business.  —  E.  §  30;  V.  34;  T.  35;  S.  A.  30;  Q.  33;  W. 
A.  41;  N.  Z.  33. 

Rights  of  assignee  of  share  in  partnership.  31.  1.  An  assignment  by  any  part- 
ner of  his  share  in  the  partnership,  either  absolute  or  by  way  of  mortgage  or 
redeemable  charge,  does  not,  as  against  the  other  partners,  entitle  the  assignee 
during  the  continuance  of  the  partnership,  to  interfere  in  the  raanagement  or  ad- 
ministration of  the  partnership  business  or  affairs,  or  to  require  any  account  of 
the  partnership  transactions,  or  to  inspect  the  partnership  books,  but  entitles  the 
assignee  only  to  receive  the  share  of  profits  to  which  the  assigning  partner  would 
otherwise  be  entitled,  and  the  assignee  must  accept  the  accoimt  of  profits  agreed  to 
by  the  partners.  2.  In  case  of  a  dissolution  of  the  partnership,  whether  as  respect 
aU  the  partners,  or  as  respects  the  assigning  partner,  the  assignee  is  entitled  to 
receive  the  share  of  the  partnership  assets  to  which  the  assigning  partner  is 
entitled  as  between  himself  and  the  other  partners,  and  for  the  purpose  of  ascer- 
taining that  share,  to  an  account  as  from  the  date  of  the  dissolution.  — E.  §31; 
V.  35;  T.  36;  S.  A.  31;  Q.  34;  W.  A.  42;  N.  Z.  34.  —  For  a  case  where  this  section  did  not 
apply,  see  Gander  v.  Murray,  5  C.  L.  R.  575;  reversing  Murray  v.  Zobel,  8  S.  R.  (N.  S.  W.)  81. 

Dissolution  of  partnership  and  its  consequences. 

Dissolution  by  expiration  or  otherwise.  32.  Subject  to  any  agreement  be- 
tween the  partners,  a  partnership  is  dissolved ;  a)  If  entered  into  for  a  fixed  term, 
by  the  expiration  of  that  term;  b)  If  entered  into  for  a  single  adventure  or  un- 
dertaking, by  the  termination  of  that  adventure  or  undertaking;  c)  If  entered 
into  for  an  undefined  time,  by  any  partner  giving  notice  to  the  other  or  others 
of  his  intention  to  dissolve  the  partnership.  In  the  last-mentioned  case  the  part- 
nership is  dissolved  as  from  the  date  mentioned  in  the  notice  as  the  date  of  dis- 
solution, or,  if  no  date  is  mentioned,  as  from  the  date  of  the  communication  of 
the  notice.  —  E.  §  32;  V.  36;  T.  37;  S.  A.  32;  Q.  35;  W.  A.  43;  N.  Z.  35.  —  A  partnership 
may  be  dissolved  at  any  time  by  the  agreement  of  all  the  partners.  Thus,  A.  andB.,  who  were 
partners,  agreed  that  each  should  tender  for  the  partnership  assets,  and  that  the  same  should 
become  the  property  of  the  person  making  the  highest  offer.  Held,  that  the  partnership  was 
dissolved  as  soon  as  a  tender  was  made.  —  Loveridge  v.  Taylor,  17  L.  R.  (N.  S.  W.)  50; 
12  W.  N.  (N.  S.  W.)  170. 

Dissolution  by  bankruptcy,  death,  or  change.  33.  1.  Subject  to  any  agree- 
ment between  the  partners,  every  partnership  is  dissolved  as  regards  all  the 
partners  by  the  death  or  bankruptcy  of  any  partner.  2.  A  partnership  may, 
at  the  option  of  the  other  partners,  be  dissolved  if  any  partner  suffers  his  share 
of  the  partnership  property  to  be  charged  under  this  Act  for  his  separate 
debt.  —  E.  §  33;  V.  37;  T.  38;  S.  A.  33;  Q.  36;  W.  A.  44;  N.  Z.  36.  —  An  assignment  for 
the  benefit  of  creditors  ipso  facto  dissolves  a  partnership  at  will.  The  assignor  ceases  to  be 
liable  for  partnership  debts  contracted  after  such  assignment.  —  Davies  v.  Barlow,  2  L.  R. 
(L.)  (N.  S.  W.)  66;  Tarl.  (N.  S.  W.)  10.  See  also  Brooks  v.  Richardson,  5  S.  C.  R.  (Eq.) 
(N.  S.  W.)  3. 

Dissolution  by  illegality  of  partnership.  34.  A  partnership  is  in  every  case 
dissolved  by  the  happening  of  any  event  which  makes  it  unlawful  for  the  busi- 
ness of  the  firm  to  be  carried  on,  or  for  the  members  of  the  firm  to  carry  it  on 
in  partnership.  —  E.  34;  V.  38;  T.  39;  S.  A.  34;  Q.  37;  W.  A.  45;  N.  Z.  37. 

Dissolution  by  the  Court.  35.  On  appUcation  by  a  partner  the  Court  may 
decree  a  dissolution  of  the  partnership  in  any  of  the  following  cases:  a)  When 
a  partner  has  been  declared  in  accordance  with  law  to  be  of  unsound  mind 
and  incapable  of  managing  his  affairs,  or  is  shown  to  the  satisfaction  of  the 
Ck)urt  to  be  of  permanently  unsound  mind,  in  either  of  which  cases  the  apphcation 
may  be  made  as  weU.  on  behalf  of  that  partner  by  his  committee  or  next  friend 
or  person  having  title  to  intervene  as  by  any  other  partner;  b)  When  a  partner, 
other  than  the  partner  suing,  becomes  in  any  other  way  permanently  incapable 
of  performing  his  part  of  the  partnership  contract ;  c)  When  a  partner,  other  than 
the  partner  suing,  has  been  guilty  of  such  conduct  as,  in  the  opinion  of  the  Court, 
regard  being  had  to  the  nature  of  the  business,  is  calculated  to  perjudiciaUy^)  affect 
the  carrying  on  of  the  business;  d)  When  a  partner,  other  than  the  party  suing, 
wilfuUy  or  persistently  commits  a  breach  of  the  partnership  agreement,  or  other- 
wise so  conducts  himself  in  matters  relating  to  the  partnership  business  that  it 
is  not  reasonably  practicable  for  the  other  partner  or  partners   to  carry  on  the 

1)  Sic;  obviously  "prejudicially''. 
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business  in  partnership  with  him;  e)  When  the  business  of  the  partnership  can 
only  be  carried  on  at  a  loss;  f)  Whenever  in  any  case  circumstances  have  arisen 
which,  in  the  opinion  of  the  Court,  render  it  just  and  equitable  that  the  partner- 
ship be  dissolved.  —  E.  §  35;  V.  39;  T.  40;  S.  A.  35;  Q.  38;  W.  A.  46;  N.  Z.  38.  —  For 
a  case  where  the  coiirt  refused  dissolution  on  the  ground  of  misconduct  of  the  plaintiff,  see 
Wyse  V.  Heggarty,  2  S.  C.  R.  (Eq.)  (N.  S.  W.)  95.  The  sale  must  be  for  cash.  —  Drinan 
V.  Drinan  8  S.  R.  (N.  S.  W.)   109;  25  W.  N.   (N.  S.  W.)  34. 

Rights  of  persons  dealing  with  firm  against  apparent  members  of  firm. 
36,  1.  When  a  person  deals  with  a  firm  after  a  change  in  its  constitution,  he  is 
entitled  to  treat  aU  apparent  members  of  the  old  firm  as  stiU  being  members  of  the 
firm  until  he  has  notice  of  the  change.  2.  An  advertisement  in  the  Gazette  and 
in  at  least  one  newspaper  circulating  in  Sydney  and  one  newspaper  circulating  in 
the  district  in  which  the  firm  carries  on  business  shall  be  notice  as  to  persons  who 
had  not  deaUngs  with  the  firm  before  the  date  of  the  dissolution  or  change  so 
advertised.  3.  The  estate  of  a  partner  who  dies,  or  who  becomes  bankrupt,  or  of  a 
partner  who,  not  having  been  known  to  the  person  deahng  with  the  firm  to  be 
a  partner,  retires  from  the  firm,  is  not  hable  for  partnership  debts  contracted 
after  the  date  of  the  death,  bankruptcy,  or  retirement  respectively.  —  E.  §  36; 
V.  40;  T.  41;  S.  A.  36;  Q.  39;  W.  A.  47;  N.  Z.  39. 

Right  of  partners  to  notify  dissolution.  37.  On  the  dissolution  of  a  partner- 
ship or  retirement  of  a  partner  any  partner  may  pubUcly  notify  the  same,  and 
may  require  the  other  partner  or  partners  to  concur  for  that  purpose  in  all 
necessary  and  proper  acts,  if  any,  which  cannot  be  done  without  his  or  their 
concurrence.  —  E.  §  37;  V.  41;  T.  42;  S.  A.  37;  Q.  40;  W.  A.  48;  N.  Z.  40. 

Continuing  authority  of  partners  for  purposes  of  winding-up.  38.  After  the 
dissolution  of  a  partnership  the  authority  of  each  partner  to  bind  the  firm,  and 
the  other  rights  and  obhgations  of  the  partners  continue,  notwithstanding  the 
dissolution,  so  far  as  may  be  necessary  to  wind  up  the  affairs  of  the  partner- 
ship, and  to  complete  transactions  begun  but  unfinished  at  the  time  of  the  disso- 
lution, but  not  otherwise :  Provided  that  the  firm  is  in  no  case  bound  by  the  acts 
of  a  partner  who  has  become  bankrupt;  but  this  proviso  does  not  effect i)  the 
liability  of  any  person  who  has,  after  the  bankruptcy,  represented  himself  or 
knowingly  suffered  himself  to  be  represented  as   a  partner  of  the  bankrupt.  — 

E.  §  38;  V.  42;  T.  43;  S.  A.  38;  Q.  41;  W.  A.  49;  N.  Z.  41. 

Rights  of  partners  to  application  of  partnership  property.  39.  On  the  disso- 
lution of  a  partnership  every  partner  is  entitled,  as  against  the  other  partners 
in  the  firm,  and  aU  persons  claiming  through  them  in  respect  of  their  interests 
as  partners,  to  have  the  property  of  the  partnership  applied  in  payment  of  the 
debts  and  liabilities  of  the  firm,  and  to  have  the  surplus  assets  after  such  pay- 
ment apphed  in  payment  of  what  may  be  due  to  the  partners  respectively  after 
deducting  what  may  be  due  from  them  as  partners  to  the  firm;  and  for  that 
purpose  any  partner  or  his  representatives  may,  on  the  termination  of  the  part- 
nership, apply  to  the  Court  to  wind  up  the  business  and  affairs  of  the  firm.  —  E.  §  39; 
V.  43;  T.  44;  S.  A.  39;  Q.  42;  W.  A.  50;  N.  Z.  42. 

Apportionment  of  premium  when  partnership  prematurely  dissolved.  40.  Where 
one  partner  has  paid  a  premium  to  another  on  entering  into  a  partnership  for 
a  fixed  term,  and  the  partnership  is  dissolved  before  the  expiration  of  that  term 
otherwise  than  by  the  death  of  a  partner,  the  Court  may  order  the  repayment 
of  the  premium,  or  of  such  part  as  it  thinks  just,  having  regard  to  the  terms  of 
the  partnership  contract,  and  to  the  length  of  time  during  which  the  partnership  has 
continued ;  unless :  a)  The  dissolution  is,  in  the  judgment  of  the  Court,  whoUy  or 
chiefly  due  to  the  misconduct  of  the  partner  who  paid  the  premium,  or  b)  The 
partnership  has  been  dissolved  by  an  agreement  containing  no  provision  for  a 
return  of  any  part  of  the  premium.  —  E.  §  40;  V.  44;  T.  45;  S.  A.  40;  Q.  43;  W.  A. 
53;  N.  Z.  43. 

Rights  where  partnership  dissolved  for  fraud  or  misrepresentation.  41.  Where 
a  partnership  contract  is  rescinded  on  the  ground  of  the  fraud  or  misrepresen- 
tation of  one  of  the  parties  thereto,  the  party  entitled  to  rescind  is,  without  pre- 
judice to  any  other  right,  entitled:  a)  To  a  hen  on,  or  right  of  retention  of,  the 
surplus  of  the  partnership  assets,  after  satisfying  the  partnership  habiUties,  for 
any  sum  of  money  paid  by  him  for  the  purchase  of  a  share  in  the  partnership  and 

1)  Sic;  obviously  "affect". 
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for  any  capital  contributed  by  him;  and  is  b)  To  stand  in  the  place  of  the  credi- 
tors of  the  firm  for  any  payments  made  by  him  in  respect  of  the  partnership 
liabUities;  and  c)  To  be  indemnified  by  the  person  guilty  of  the  fraud  or  making 
the  representation  against  aU  the  debts  and  HabiUties  of  the  firm.  —  E.  §  41;  V. 
45;  T.  46;  S.  A.  41;  Q.  44;  W.  A.  54;  N.  Z.  44. 

Right  of  outgoing  partner  in  certain  cases  to  share  profits  made  after  disso- 
lution. 42.  1.  Where  any  member  of  a  firm  has  died,  or  otherwise  ceased  to  be  a 
pEtrtner,  and  the  surviving  and  continuing  partners  carry  on  the  business  of  the 
firm  with  its  capital  or  assets  without  any  final  settlement  of  accounts  as  between 
the  firm  and, the  outgoing  partner,  or  his  estate,  then,  in  the  absence  of  any 
agreement  to  the  contrary,  the  outgoing  partner  or  his  estate  is  entitled,  at  the 
option  of  himself  or-  his  representatives,  to  such  share  of  the  profits  made  since 
the  dissolution  as  the  Court  may  find  to  be  attributable  to  the  use  of  his  share 
of  the  partnership  assets,  or  to  interest  at  the  rate  of  six  per  centum  per  annum 
on  the  amount  of  his  share  of  the  partnership  assets.  2.  Provided  that  where,  by 
the  partnership  contract,  an  option  is  given  to  surviving  or  continuing  partners 
to  purchase  the  interest  of  a  deceased  or  outgoing  partner,  and  that  option  is 
duly  exercised,  the  estate  of  the  deceased  partner,  or  the  outgoing  partner  or  his 
estate,  as  the  case  may  be,  is  not  entitled  to  any  further  or  other  share  of  pro- 
fits; but  if  any  partner  assuming  to  act  in  exercise  of  the  option  does  not  in  all 
material  respects  comply  with  the  terms  thereof,  he  is  hable  to  account  under  the 
foregoing  provisions  of  this  section.  —  E.  §  42;  V.  46;  T.  47;  S.  A.  42;  Q.45;  W.  A.  55; 
N.  Z.  45. 

Retiring  or  deceased  partner's  share  to  be  a  debt.  43.  Subject  to  any  agree- 
ment between  the  partners,  the  amount  due  from  surviving  or  continuing  part- 
ners to  an  outgoing  partner,  or  the  representatives  of  a  deceased  partner,  in 
respect  of  the  outgoing  or  deceased  partner's  share,  is  a  debt  accruing  at  the 
date  of  the  dissolution  or  death.  —  E.  §  43;  V.  47;  T.  48;  S.  A.  43;  Q.  46;  W.  A.  56; 
N.  Z.  46. 

Rule  for  distribution  of  assets  on  final  settlement  of  accounts.  44.  In  sett- 
ling accounts  between  the  partners  after  a  dissolution  of  partnership,  the  following 
rules  shall,  subject  to  any  agreement,  be  observed:  1.  Losses,  including  losses 
and  deficiencies  of  capital,  shall  be  paid  first  out  of  profits,  next  out  of  capital, 
and  lastly,  if  necessary,  by  the  partners  individually  in  the  proportion  in  which 
they  were  entitled  to  share  profits.  2.  The  assets  of  the  firm,  including  the  sums, 
if  any,  contributed  by  the  partners  to  make  up  losses  or  deficiencies  of  capital, 
shall  be  appUed  in  the  following  manner  and  order:  a)  In  paying  the  debts  and 
habUities  of  the  firm  to  persons  who  are  not  partners  therein;  b)  In  paying  to 
each  partner  ratably  what  is  due  by  the  firm  to  him  for  advances  as  distin- 
guished from  capital;  c)  In  paying  to  each  partner  ratably  what  is  due  from  the 
firm  to  him  in  respect  of  capital;  d)  The  ultimate  residue,  if  any,  shall  be  divided 
among  the  partners  in  the  proportion  in  which  profits  are  divisible.  —  E.  §44;  V. 

48;  T.  49;   S.  A.  44;  Q.  47;  W.  A.  57;  N.  Z.  47. 

Swpflemental. 
Definition  of  "Court"  and  "business".    45.   In  this  Act  unless  the  contrary 
intention  appears:  The  expression  "Court"  includes  every  Court  and  Judge  hav- 
ing  jurisdiction   in   the    case.    The  expression   "business"   includes    every  trade, 

occupation,   or  profession.   —  E.  §45;  V.  4;  T.  4;   S.  A.  45;   Q.  3;  W.  A.  3;  N.  Z.  2. 

Saving  for  rules  of  equity  and  common  law.  46.  The  rules  of  equity  and  of 
common  law  applicable  to  partnership  shall  continue  in  force  except  so  far  as 
they  are  inconsistent  with  the  express  provisions  of  this  Act.  —  E.  §  46;  V  4-  T  5- 

S.  A.  46;   Q.  48;  W.  A.  6;  N.  Z.  48. 

Repeal  of  30  Vic.  No.  14.  47.  The  Act  thirtieth  Victoria  number  fourteen  is 
hereby  repealed.  —  E.  §  47;  V.  3;  T.  3;  S.  A.  47;  Q.  4;  W.  A.  5;  N.  Z.  1. 

Short  title.  48.  This  Act  may  be  cited  as  the  Partnership  Act,  1892.  — 
E.  §48;  V.  1;  T.  ];  S.  A.  48;  Q.  1;  W.  A.  1;  N.  Z.  1. 
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2.  Victoria.    55  Vic.  No.  1222.    An  Act  to  declare  and  amend  the  law 
of  Partnership  (14  th  December,  1891). 


Short  title.  1.  This  Act  may  be  cited  as  the  Partnership  Act,  1891.  — 
E.  §  48;  N.  S.  W.  48;  T.  1;  S.  A.  48;  Q.  1;  W.  A.  1;  N.  Z.  1. 

Commencement  of  Act.  2.  This  Act  shall  come  into  operation  on  the  first 
-day  of  January,  One  thousand  eight  hundred  and  ninety-two. 

Repeal  of  Act  No.  1122.  3.  The  Partnership  Act,  1890,  is  hereby  repealed. 
—  E.  §  47;  N.  S.  W.  47;  T.  3;  S.  A.  47;  Q.  4;  W.  A.  5;  N.  Z.  1. 

4.  1.  =  N.  S.  W.  §  45.    2.  =  N.  S.  W.  §  46. 

Nature  of  partnership: 

5.  =  N.  S.  W.  §  1,  except  that  in  (1)  the  word  "subsists"  is  substituted  for 
"exists",  and  that  (2)  (a)  of  the  Victorian  Act  reads:  "Registered  as  a  company 
under  any  Act  for  the  time  being  in  force  and  relating  to  the  registration,  constitu- 
tion, or  incorporation  of  companies;"  and  (2)  (b)  reads:  "Formed  or  incorporated 
by  or  in  pursuance  of  any  Act  or  Letters  Patent  or  Royal  Charter."  —  E.  §  1; 
N.  S.  W.  1;  T.  6;  S.  A.  1;  Q.  5;  W.  A.  4,  7;  N.  Z.  4.  —  The  ordinary  principles  of  the  law 
of  contracts  apply  to  the  creation  of  the  partnership  relation.  The  terms  must  not  be  so 
tmeertain  that  they  can  not  be  enforced.  —  Cp.  LeBoyv.  Herrenschmidt,  2  V.  L.  R.  (E.)  189. 
The  object  must  be  to  carry  on  business  as  partners,  not  in  some  otlier  capacity.  Thus  pro- 
moters of  a  company  are  not  partners.  —  Wilkins  v.  Davies,  16  V.  L.  R.  70;  11  A.  L.  T.  141. 
An  agreement  for  a  partnership  to  deal  in  land  is  not  within  the  Statute  of  Frauds  (29  Car.  2, 
c.  .3,  §  4),  and  need  not  be  in  writins;.  —  Ford  v.  Comber,  16  V.  L.  R.  540;  12  A.  L.  T.  64. 
In  appropriate  cases  specific  performance  of  a  contract  of  partnership  may  be  decreed,  but 
not  where  the  decree  would  be  contrary  to  ordinary  equitable  principles.  —  Le  Roy  v.  Herren- 
schmidt, 2  V.  L.  B.  (E.)  189. 

6.  =  N.  S.  W.  §  2,  except  that  in  (1)  the  words  "common  property"  are  added 
after  the  words  "joint  property",  and  that  in  (3)  (a)  the  word  "amount"  is  sub- 
stituted for  the  word  "demand".  —  E.  §  2;  N.  S.  W.  2;  T.  7;  S.  A.  2;  Q.  6;  W.  A.  8; 
N.  Z.  5. . —  A  participation  in  the  profits  of  a  concern  under  an  agreement  that  the  sum  paid  in  was 
not  to  be  repaid,  but  that  the  person  paying  in  the  sum  was  not  to  be  liable  for  losses,  nor  held 
out  to  the  world  as  a  partner,  creates  a  partnership.  —  In  re  Ruddock,  5  V.  L.  R.  (B.)  297  ;  1  A.  L. 
T.  25.  Sed  quaere.  But  a  loan  made  under  stipulation  that  the  business  is  to  be  carried  on  in  a 
particular  manner  does  not  necessarily  create  a  partnership.  —  In  re  Butchart,  2  W.  W.  &  a'B. 
(I.  E.  &  M.)  8,12.  (Decided  under  a  statute,  but  within  the  scope  of  §  6).  An  agreement 
that  the  owner  of  premises  shall  receive  half  of  the  monthly  profits  of  a  business  in  Keu  of  rent 
held  not  to  constitute  a  partnership. — Beg.  v.  Willis;  Ex  parte  Martin,  5  V.  L.  R.  (L.)  149. 
For  an  example  of  joint  ownership  held  not  to  be  a  partnership,  see  Turnbull  v.  Ah  Mouy, 
2  A.  J.  R.  40. 

7.  =  N.  S.  W.  §  3,  except  that  the  words  "adjudged  an  insolvent"  are  sub- 
stituted for  the  words  "adjudged  a  bankrupt". 

8.  =  N.  S.  W.  §  4,  except  that  the  word  "purposes"  is  substituted^for^the 
word  "purpose". 

Relations  of  partners  to  persons  dealing  with  them. 

9.  =  N.  S.  W.  §  5.  —  E.  §  5;  N.  S.  W.  5:  T.  10;  S.  A.  5;  Q.  8;  W.  A.  26;  N.  Z.  8. 
- —  A  partner  in  a  trading  partnership  has  implied  authority  to  borrow  money.  But,  eemble, 
not  at  an  exorbitant  rate  of  interest.  —  Goldberg  v.  Jenkins,  15  V.  L.  R.  36.  The  same  authority 
held  to  exist  in  a  partner  in  a  squatting  business.  —  Glass  v.  Higgins,  2  V.  R.  (E.)  28.  Partner  can 
mortgage  personalty  belonging  to  the  partnership.  —  Wilhamson  v.  Cunningham,  3  W.  W.  &a'B. 
(E.)  188.  But  no  implied  authority  exists  to  make  an  assignment  of  partnership  property 
for  the  benefit  of  creditors.  —  Butler  v.  Duckett,  17  V.  L.  R.  439;  12  A.  L.  T.  202.  Of  course 
all  authority  ceases  upon  dissolution  of  the  partnership.  —  Paterson  v.  Hughes,  2  V.  R.  (L.)  148; 
2  A.  J.  R.  96. 

10.  =  N.  S.  W.  §  6,  except  that  the  words  "provided  that"  are  omitted. 

11.  =  N.  S.  W.  §  7. 

12.  =  N.  S.  W.  §  8,  except  that  the  words  "placed  on  the  power"  are  sub- 
stituted for  the  words  "placed  upon  the  power". 

13.  =  N.  S.  W.  §  9. 

14.  =  N.  S.  W.  §  10,  except  that  the  words  "partner  in  the  firm"  are  sub- 
stituted for  the  words  "partner  of  the  firm". 

15.  =  N.  S.  W.  §  11,  except  that  in  (b)  the  word  "where"  is  substituted  for 
•the  word  "when". 

16.  =  N.  S.  W.  §  12. 
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17.  =  N.  S.  W.  §  13,  except  that  the  words  "on  the  account"  are  substituted 
for  the  words  "on  account". 

18  =  N.  S.  W.  §  14,  except  that  the  words  "provided  that"  are  omitted. 
19—20.  =  N.  S.  W.  §  15—16. 

21.  =  N.  S.  W.  §  17,  except  that  in  (2)  the  words  "debts  or  obhgations"  are 
substituted  for  "debt  and  obhgation";  and  that  in  (3)  the  word  "express"  is 
substituted  for  "expressed". 

22.  =  N.  S.  W.  §  18,  except  that  the  words  "in  respect  of  the  transactions  of 
which"  are  substituted  for  the  words  "in  respect  of  whose  transactions".  — 
E.  §  18;  N.  S.  W.  18;  T.  23;  S.  A.  18;  Q.  21;  W.  A.  25;  N.  Z.  21.  —  See  Huon  v.  Doug- 
harty,  20  V.  L.  R.  30;   15  A.  L.  T.  221. 

Relations  of  partners  to  one  another. 

23.  =  N.  S.  W.  §  19,  except  that  the  word  "express"  is  substituted  for  the 
word  "expressed". 

24.  =  N.  S.  W.  §  20,  except  that  in  (2)  the  words  "provided  that"  are  omitted, 
and  that  the  words  "as  necessary"  are  substituted  for  the  words  "as  is  necessary" ; 
and  that  the  wording  of  (3)  is  as  follows:  3.  Where  co-owners  of  an  estate  or 
interest  in  any  land  not  being  itself  partnership  property  are  partners  as  to  pro- 
fits made  by  the  use  of  that  land  or  estate,  and  purchase  other  land  or  estate 
out  of  the  profits  to  be  used  in  hke  manner,  the  land  or  estate  so  purchased 
belongs  to  them,  in  the  absence  of  an  agreement  to  the  contrary,  not  as  partners, 
but  as  co-owners  for  the  same  respective  estates  and  interests  as  are  held  by 
them  in  the  land  or  estate  first  mentioned  at  the  date  of  the  purchase. 

25.  =  N.  S.  W.  §  21,  except  that  the  words  "on  the  account"  are  substituted 
for  the  words  "on  account". 

Conversion  into  personal  estate  of  land  held  as  partnership  property.  26.  Where 
land  or  any  interest  therein  has  become  partnership  property  it  shall,  unless  the 
contrary  intention  appears,  be  treated  as  between  the  partners  (including  the 
representatives  of  a  deceased  partner)  as  personal  estate.  —  E.  §  22;   N.  S.  W.  22  j 

T.  27;  S.  A.  22;   Q.  25;  W.  A.  32;  N.  Z.  25. 

27.  =  N.  S.  W.  §23,  except  that  in  (2)  the  words  "or  a  county  court"  are  added 
after  the  words  "judge  thereof",  and  in  (3)  the  word  "the"  is  omitted  before  "case". 

28.  =  N.  S.  W.  §  24,  except  that  the  beginning  words  are  "the  interests",  in- 
stead of  "the  interest";  "express"  is  substitued  for  "expressed";  in  (3)  "advance" 
for  "advances".  —  E.  §  24;  N.  S.  W.  24;  T.  29;  S.  A.  24;  Q.  27;  W.  A.  34;  N.  Z.  27.  — 
Where  a  partnership  is  shown  to  exist  the  presumption  is  that  the  partners  are  entitled 
to  equal  shares  in  capital  and  profits.  —  Kilpatriek  v.  Mackay,  4  V.  L.  R.  (E.)  28.  Where  a 
partnership  agreement  between  three  persons  provided  that  no  partner  could  dispose  of  his 
interest  in  the  partnership  except  vrith  the  consent  of  a  majority  of  the  partners  it  was  held 
that  where  one  of  the  partners  was  insane  the  partner  desiring  to  dispose  of  his  share  and  the 
third  partner  together  constituted  a  majority  within  the  meaning  of  the  agreement.  —  In 
re  Anderson,  5  V.  L.  R.  (E.)  133.  —  For  a  case  where  there  was  sufficient  evidence  to  show  an 
implied  agreement  that  capital  contributed  by  one  partner  should  be  repaid  before  division 
of  profits  after  dissolution,  see  Kelly  v.  Tucker,  5  C.  L.  R.  1. 

29.  =  N.  S.  W.  §  25. 

30.  =  N.  S.  W.  §  26,  except  that  in  (2)  the  words  "in  writing"  are  added 
after  the  word  "notice". 

31—32.  =  N.  S.  W.  §  27—28. 

33.  =  N.  S.  W.  §  29,  except  "from  any  use"  is  substituted  for  "for  any  use". 

34.  =  N.  S.  W.  §  30.  —  E.  §  30;  N.  S.  W.  30;  T.  35;  S.  A.  30;  Q.  33;  W.  A.  41;  [N. 
Z.  33.  —  The  duty  not  to  compete  ceases  immediately  upon  dissolution.  It  seems  that  towards 
the  end  of  the  term,  a  dissolution  being  in  contemplation,  a  partner  may  amiounce  the  intended 
dissolution  and  his  intention  to  carry  on  a  similar  business,  and  to  solicit  the  custom  of  persona 
theretofore  dealing  with  the  firm.  —  Cornwall  v.  Hicks,  5  A.  J.  R.  61.  Where  a  partnership 
is  dissolved  by  an  assignment  to  trustees  upon  trust  for  creditors,  one  of  the  partners  may  bid 
in  the  assets  at  the  sale,  in  the  same  manner  as  a  stranger.  —  Muir  v.  M'Gregor,  3  A.  J.  R.  14. 

35.  =  N.  S.  W.  §  31,  except  that  in  (1)  the  words  "require  any  accounts"  are 
substituted  for  the  words  "require  any  account" ;  and  that  in  (2)  the  beginning 
words  are  "in  the  case"  instead  of  "in  case". 

Dissolution  of  partnership  and  its  consequences. 

36.  =  N.  S.  W.  §  32,  except  that  the  words  "if  no  date  is  so  mentioned"  are 
substituted  for  the  words  "if  no  date  is  mentioned". 
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37.  =  N.  S.  W.  §  33,  except  that  the  word  "insolvency"  is  substituted  for  the 
word  "bankruptcy".  —  E.  §  33;  N.  S.  W.  33;  T.  38;  S.  A.  33;  Q.  36;  W.  A.  44;  N.  Z.  36. 
—  Upon  dissolution  of  a  partnership  by  death  of  one  of  the  partners,  the  surviving  partners 
become  trustees  of  the  interest  of  the  deceased  partner.  In  order  to  pass  the  property  in  the 
partnership  assets  all  of  the  surviving  partners  must  concur  in  the  assignment.  All  that  one 
of  such  partners  can  do  when  acting  alone  is  to  sell  an  equitable  right  to  a  share  (commensurate 
with  the  vendor's  interest)  in  the  surplus  of  assets  over  liabilities.  —  Rees  v.  Duncan,  25  V.  L.R. 
520;  21  A.  L.  T.  212;  6  A.  L.  R.  44.  The  older  cases  have  held  that  a  partnership  is  dissolved 
by  the  marriage  of  a  female  partner.  —  Cp.  Johnson  v.  Colclough,  4  A.  J.  R.  53;  4  A.  J.  R.  131. 
And  by  an  assignment  of  the  partnership  property  for  the  benefit  of  creditors.  —  Muir  v.  M'Gregor, 
3  A.  J.  R.  14.  But  not  by  a  mere  refusal  to  acknowledge  the  existence  of  a  partnership  relation.  — 
Kin  Sing  v.  Won  Paw,  1  W.  &  W.  (L.)  303.  A  working  partnership,  it  has  been  held,  may  be 
dissolved  by  one  partner  ceasing  to  do  his  share  of  the  work.  — •  Jorgensen  v.  Boyce,  22  V.  L. 
B.  408. 

38.  =  N.  S.  W.  §  34. 

39.  =  N.  S.  W.  §  35,  except  that  subsection  (a)  reads  as  follows :  a)  When  a 
partner  is  found  lunatic  by  inquisition,  or  is  shown  to  the  satisfaction  of  the 
court  to  be  of  permanently  unsound  mind,  in  either  of  which  cases  the  apphcation 
may  be  made  as  weU  on  behalf  of  that  partner  by  his  committee  or  next  friend 
or  person  having  title  to  intervene  as  by  any  other  partner.  —  E.  §  35;  N.  S.  W. 
35;  T.  40;  S.  A.  35;  Q.  38;  W.  A.  46;  N.  Z.  38.  —  Where  plaintiff  is  himself  at  fault  the 
court  may  refuse  to  decree  dissolution.  —  Mitchell  v.  Welsh,  4  A.  J.  B.  183.  An  incompati- 
bility of  temper  of  the  partners  of  such  degree  as  to  make  it  impossible  to  carry  on  the 
business  successfully  or  beneficially  is  a  grou^nd  for  dissolution.  —  Knight  v.  Bell,  13  V.  L. 
R.  878. 

Rights  of  persons  dealing  with  firm  against  apparent  members  of  firm. 
40.  1.  Where  a  person  deals  with  a  firm  after  a  change  in  its  constitution  he  is 
entitled  to  treat  all  apparent  members  of  the  old  firm  as  stiU  being  members  of  the 
firm,  until  he  has  notice  of  the  change.  2.  An  advertisement  in  the  Government 
Gazette  and  in  at  least  one  newspaper  circulating  in  each  district  in  which  the 
firm  carries  on  business  as  to  a  firm  whose  principal  place  of  business  is  in  Vic- 
toria shall  be  notice  to  aU  persons  who  had  not  dealings  with  the  firm  before 
the  date  of  the  dissolution  or  change  so  advertised.  3.  The  estate  of  a  partner 
who  dies  or  who  becomes  insolvent,  or  of  a  partner  who  not  having  been  known 
to  the  person  dealing  with  the  firm  to  be  a  partner,  retires  from  the  firm,  is  not 
liable  for  partnership  debts  contracted  after  the  date  of  the  death,  insolvency,  or 
retirement  respectively.  —  E.  §  36;  N.  S.  W.  36;  T.  41;  S.  A.  36;  Q.  39;  W.  A.  47;  N. 
Z.  39.  —  For  a  case  involving  the  application  of  the  principles  announced  in  subsection  (1) 
see  Brundell  v.  Alexander,   12  V.  L.  R.  908;  8  A.  L.  T.  130. 

Right  of  partners  to  notify  dissolution.  41.  On  the  dissolution  of  a  partner- 
ship or  retirement  of  a  partner,  any  partner  may ,  but  one  of  such  partners  shall 
pubhcly  notify  the  same  in  the  Government  Gazette,  and  in  at  least  one  news- 
paper circulating  in  each  district  in  which  the  firm  carries  on  business,  and  may 
require  the  other  partner  or  partners  to  concur  for  that  purpose  in  all  necessary 
or  proper  acts  (if  any)  which  can  not  be  done  without  his  or  their  concurrence. 
—  E.  §  37;  N   S.  W.  37;  T.  42;  S.  A.  37;  Q.  40;   W.  A.  48;  N.  Z.  40. 

42.  =  N.  S.  W.  §  38,  except  that  the  words  "insolvent"  and  "insolvency"  are 
substituted  for  the  words  "bankrupt"  and  "bankruptcy",  wherever  they  occur. 

43.  =  N.  S.  W.  §  39. 

44.  =  N.  S.  W.  §  40,  except  that  the  word  "thereof"  is  added  after  the  words 
"or  of  such  part". 

45.  =  N.  S.  W.  §  41. 

46.  =  N.  S.  W.  §  42,  except  that  in  (1)  the  words  "surviving  or  continuing 
partners"  are  substituted  for  the  words  "surviving  and  continuing  partners",  and 
the  words  "at  the  rate  of  seven  per  centum"  for  the  words  "at  the  rate  of  six  per 
centum". 

47—48.  =  N.  S.  W.  §  43—44,  except  that  in  §  48  (b)  (2)  the  words  are  "from 
the  firm"  instead  of  "by  the  firm". 
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3.  Tasmania,    a)  55  Vic.  No.  3.   An  Act  to  declare  and  amend  the  law 
of  Partnership  (I3th  August,  1891). 

Prdiminary. 
Short  title.    1.   This  Act  may  be  cited  as  The  Partnership  Act,  1891.  —  E.  §  48; 
N.  S.  W.  48;  V.  1;  S.  A.  48;  Q.  1;  W.  A.  1;  N.  Z.  1. 

2.  =  V.  §  2. 

Repeal.  3.  The  Act  mentioned  in  the  Schedule  to  this  Act  is  hereby  repealed 
to  the  extent  mentioned  in  the  third  column  of  that  Schedule.  —  E.  §  47 ;  N.  S.  W. 
47;  V.  3;  S.  A.  47;  Q.  4;  W.  A.  5;  N.  Z.  1. 

Interpretation.  4.  In  this  Act  unless  the  contrary  intention  appears:  The 
expression  "Court"  means  the  Supreme  Court,  or  a  Judge  thereof  sitting  in  Cham- 
bers or  otherwise.  The  expression  "business"  includes  every  trade,  occupation, 
or  profession.  —  E.  §  45;  N.  S.  W.  45;  V.  4;  S.  A.  45;  Q.  3;  W.  A.  3;  N.  Z.  3. 

5.  =  N.  S.  W.  §  46,  except  that  the  word  "of"  is  omitted  before  the  words 
"common  law". 

Nature  of  partnership. 

6.  =  N.  S.  W.  §  1 ,  except  that  the  Tasmanian  Act  substitutes  in  (1)  the 
word  "subsists"  for  the  word  "exists";  adds  in  (2)  (a)  the  figures  "1869"  after 
"Companies  Act",  and  omits  "of  Parhament"  after  "other  Act",  and  adds  a  new 
subsection:  c)  A  mining  company  registered  under  The  Mining  Companies  Act, 
1884,  or  any  other  Act  for  the  time  being  in  force  and  relating  to  the  registration 
of  companies  carrying  on  mining  operations. 

7.  =  V.  §  6. 

8 — 9.  =  N.  S.  W.  §  3 — 4,  except  that  in  §  9  the  Tasmanian  Act  reads  "pur- 
poses" instead  of  "purpose". 

Relations  of  partners  io  persons  dealing  with  them. 
10—23.  =  N.  S.  W.  §  5—18,  except  as  foUows:  in  §  10  the  word  "shaU"  is 
inserted  between  the  words  "member"  and  "bind" ;  in  §  13  the  wording  is  "placed 
on  the  power",  instead  of  "placed  upon  the  power";  in  §  15,  "partner  in  the  firm", 
instead  of  "partner  of  the  firm";  in  §  16  (b)  (=  N.  S.  W.  §  11)  "where  a  firm", 
instead  of  "when  a  firm";  in  §  22  (2)  (=  N.  S.  W.  §  17  [2])  "debts  or  obligations", 
instead  of  "debt  and  obligation" ;  in  §  23  {=  N.  S.  W.  §  18)  "in  respect  of  the  trans- 
actions of  which",  instead  of  "in  respect  of  whose  transactions". 

Relations  of  partners  to  one  another. 

24.  =  V.  §  23. 

25,  1—2.  =  N.  S.  W.  §  20  (1—2),  except  that  in  (2)  the  words  "as  necessary" 
are  substituted  for  the  words  "as  is  necessary".     3.  =  V.  §  24  (3). 

26—27.  =  N.  S.  W.  §  21—22. 

28.  =  N.  S.  W.  §  23,  except  that  in  (2)  the  words  "or  a  court  having  juris- 
diction under  the  Debtors  Act,  1870",  are  added  after  the  words  "or  a  judge  thereof " ; 
and  that  in  (3)  the  word  "the"  is  omitted  before  "case".  —  E.  §  23;  N.  S.  W.  23; 
V.  27;  S.  A.  23;  Q.  26;  W.  A.  33;  N.  Z.  26.  —  Thus,  where  the  creditors  of  one  partner,  in 
respect  of  debts  due  by  such  partner  individually,  sought  to  enter  caveats  against  the  regis- 
tration of  a  bill  of  sale  proposed  to  be  given  by  partners  over  the  partnership  assets,  it  was 
held  that  such  caveats  must  be  withdrawn,  it  being  unfair  for  the  creditors  of  one  partner  to 
stop  dealings  with  the  firm  property  to  the  disadvantage  of  the  firm's  creditors.  —  Re  Lewin, 
2  N.  &  S.  (Tas.)  72. 

29—30.  =  V.  §  28—29,  except  that  in  §  29  (3)  the  word  "six"  is  substituted 
for  the  word  "seven". 

31.  =  V.  §  30. 

32—36.  =  V.  §  31—35. 

Dissolution  of  partnership  and  its  consequences. 

37.  =  N.  S.  W.  §  32,  except  that  subsection  (c)  reads  as  follows :  c)  If  en- 
tered into  for  an  undefined  time,  by  any  partner  giving  notice  of  his  intention  to 
dissolve  the  partnership;  and  that  the  words  "if  no  date  is  so  mentioned"  are  sub- 
stituted for  the  words  "if  no  date  is  mentioned". 

38—39.  =  N.  S.  W.  §  33—34. 

40.  =  V.  §  39. 
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41.  1.  =  V.  §  40  (1).  2.  An  advertisement  in  The  Hobart  Gazette  shall  be 
notice  as  to  persons  who  had  not  deaUngs  with  the  firm  before  the  date  of  the 
^solution  or  change  so  advertised.     3.  =  N.  S.  W.  S  36  (3). 

42-44.  =  N.  S.  W.  §  37—39. 

45.  =  V.  §  44. 

46.  =  N.  S.  W.  §  41. 

47.  =  N.  S.  W.  §  42,  except  that  in  (1)  the  words  "surviving  or  continuing 
partners"  are  substituted  for  the  words  "survivina  and  continuing  partners". 

48—49.  =  V.  §  47—48.  

Schedule. 
Act  Repealed. 


Date. 

Title  of  Act. 

Extent  of  Repeal. 

22  Vic.  No.  3. 

The  Mercantile  Law  Amendment  Act,  1856. 

Sec.  II. 

b)  8  Edw.  7,  No.  6.    An  Act  to  establish  Limited  Partnersliips 
(12th  October,  1908).^) 

Short  title.  1.  This  Act  may  be  cited  for  aU  purposes  as  The  Limited  Partner - 
Act,  1908.  —  E.  §  1. 

Commencement  of  Act.  2.  This  Act  shaU  come  into  operation  on  the  first 
day  of  January,  One  thousand  nine  hundred  and  nine.  —  E.  §  2;  W.  A.  §  2. 

Interpretation  of  terms.  3.  In  the  construction  of  this  Act  the  following  words 
and  expressions  shall  have  the  meanings  respectively  assigned  to  them  in  this  section, 
unless  there  be  something  in  the  subject  or  context  repugnant  to  such  construction : 
"Firm,"  "firm  name,"  and  "business"  have  the  same  meanings  as  in  The  Partner- 
ship Act,  1891;  "General  partner"  shall  mean  any  partner  who  is  not  a  hmited 
partner  as  defined  by  this  Act.  —  E.  §  3;  W.  A.  §  3. 

Definition  and  constitution  of  limited  partnersliip.  4.  1.  From  and  after  the 
commencement  of  this  Act  Hmited  partnerships  may  be  formed  in  the  manner 
and  subject  to  the  conditions  by  this  Act  provided.  2.  A  hmited  partnership  shall 
not  consist,  in  the  case  of  a  partnership  carr3dng  on  the  business  of  banking,  of 
more  than  ten  persons,  and,  in  the  case  of  any  other  partnership,  of  more  than 
twenty  persons,  and  must  consist  of  one  or  more  persons  called  general  partners, 
who  shall  be  hable  for  aU  debts  and  obligations  of  the  firm,  and  one  or  more  persons 
to  be  called  hmited  partners,  who  shaU  at  the  time  of  entering  into  such  partnership 
contribute  thereto  a  sum  or  sums  as  capital  or  property  valued  at  a  stated  amount, 
and  who  shall  not  be  liable  for  the  debts  or  obligations  of  the  firm  beyond  the 
amount  so  contributed.  3.  A  limited  partner  shaU  not  during  the  continuance  of 
the  partnership,  either  directly  or  indirectly,  draw  out  or  receive  back  any  part 
of  his  contribution,  and  if  he  does  so  draw  out  or  receive  back  any  such  part  shall 
be  hable  for  the  debts  and  obligations  of  the  firm  up  to  the  amount  so  drawn  out 
or  received  back.    4.  A  body  corporate  may  be  a  limited  partner.  —  E.  §4;  Q.  53, 

64;  W.  A.   §  4;  N.  Z.  49,   50. 

Registration  of  limited  partnership  required.  5.  Every  hmited  partnership  must 
be  registered  as  such  in  accordance  with  the  provisions  of  this  Act,  or  in  default 
thereof  it  shall  be  deemed  to  be  a  general  partnership,  and  every  hmited  partner 
shall  be  deemed  to  be  a  general  partner.  —  E.  §  5;  W.  A.  §  5. 

Modifications  of  general  law  in  case  of  limited  partnerships.  6.  1.  A  limited 
partner  shall  not  take  part  in  the  management  of  the  partnership  business,  and 
shall  not  have  power  to  bind  the  firm.  Provided  that  a  hmited  partner  may  by 
himseK  or  his  agent  at  any  time  inspect  the  books  of  the  firm,  and  examine  into  the 


1)  The  references  in  the  notes  are  to  (E.)  the  English  Limited  Partnerships  Act,  1907 
(7Edw.  7,  c.  24)  and  to  the  Queensland  Mercantile  Act,  1867  (31  Vic.  No.  36)  the  Western  Austraha 
Limited  Partnerships  Act,  1909  (No.  17  of  1909),  and  the  New  Zealand  Partnerships  Act,  190S 
{No.  139)  reprinted  infra. 
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state  and  prospects  of  the  partnership  business,  and  may  advise  with  the  partners 
thereon,  n  a  hmited  partner  takes  part  in  the  management  of  the  partnership 
business  he  shall  be  hable  for  all  debts  and  obligations  of  the  firm  incurred  while  he 
so  takes  part  in  the  management  as  though  he  were  a  general  partner.  2.  A  limited 
partnership  shall  not  be  dissolved  by  the  death  or  bankruptcy  of  a  hmited  partner, 
and  the  lunacy  of  a  hmited  partner  shall  not  be  a  ground  for  dissolution  of  the 
partnership  by  the  court  unless  the  lunatic's  share  cannot  be  otherwise  ascertained 
and  reahsed.  3.  In  the  event  of  the  dissolution  of  a  limited  partnership  its  affairs 
shall  be  wound  up  by  the  general  partners  unless  the  court  otherwise  orders. 
4.  Apphcations  to  the  court  to  wind  up  a  hmited  partnership  shall  be  by  petition 
under  The  Companies  Act,  1869,  and  the  provisions  of  that  Act  and  its  amendments 
relating  to  the  winding-up  of  companies  by  the  court,  and  of  the  rules  made  there- 
under (including  provisions  as  to  fees),  shall,  subject  to  such  modifications  (if  any) 
as  the  judges  of  the  Supreme  Court  may  by  rules  provide,  apply  to  the  winding-up 
by  the  court  of  hmited  partnerships,  with  the  substitution  of  general  partners  for 
directors.    5.  Subject  to  any  agreement  expressed  or  imphed  between  the  partners : 

I.  Any  difference  arising  as  to  ordinary  matters  connected  with  the  partnership 
business  may  be  decided  by  a  majority  of  the  general  partners ;  II.  A  hmited  partner 
may,  with  the  consent  of  the  general  partners,  assign  his  share  in  the  partnership, 
and  upon  such  an  assignment  the  assignee  shall  become  a  hmited  partner  with 
all  the  rights  of  the  assignor;  III.  The  other  partners  shall  not  be  entitled  to 
dissolve  the  partnership  by  reason  of  any  hmited  partner  suffering  his  share  to 
be  charged  for  his  separate  debt;  IV.  A  person  may  be  introduced  as  a  partner 
without  the  consent  of  the  existing  hmited  partners ;  V.  A  hmited  partner  shall  not 
be  entitled  to  dissolve  the  partnership  by  notice.  —  E.  §  61;  Q.  §§  56,  57;  W.  A.  §  6; 

N.  Z.  §§  53,  54. 

Law  as  to  private  partnerships  to  apply  where  not  excluded  by  this  Act.  7.  Subject 
to  the  provisions  of  this  Act,  The  Partnership  Act,  1891,  and  the  rules  of  equity 
and  of  common  law  apphcable  to  partnerships,  except  so  far  as  they  are  inconsistent 
with  the  express  provisions  of  the  lastmentioned  Act,  shall  apply  to  hmited  part- 
nerships. —  E.  §  7;  W.  A.  §  7. 

Manner  and  particulars  of  registration.  8.  The  registration  of  a  hmited  partner- 
ship shall  be  effected  by  sending  by  post  or  dehvering  to  the  Registrar  a  statement, 
signed  by  the  partners,  containing  the  followidg  particulars:    I.  The  firm  name; 

II.  The  general  nature  of  the  business ;  III.  The  principal  place  of  business ;  IV.  The 
full  name  of  each  of  the  partners ;  V.  The  term,  if  any,  for  which  the  partnership  is 
entered  into,  and  the  date  of  its  commencement ;  VI.  A  statement  that  the  partner- 
ship is  hmited,  and  the  description  of  every  hmited  partner  as  such ;  VII.  The  sum 
contributed  by  each  hmited  partner,  and  whether  paid  in  cash  or  how  otherwise. 
Every  such  statement  shall  be  accompanied  by  the  prescribed  fee.  —  E.  §  8;  Q'. 
§  57;  W.  A.  §  8;  N.  Z.  §  58. 

Registration  of  changes  in  partnerships.  9.  I.  If  during  the  continuance  of  a 
limited  partnership  any  change  is  made  or  occurs  in:  I.  The  firm  name;  II.  The 
general  nature  of  the  business;  III.  The  principal  place  of  business;  IV.  The  part- 
ners or  the  name  of  any  partner;  V.  The  term  or  character  of  the  partnership; 
VI.  The  sum  contributed  by  any  limited  partner ;  VII.  The  Hability  of  any  partner 
by  reason  of  his  becoming  a  limited  instead  of  a  general  partner,  or  a  general  in- 
stead of  a  hmited  partner ;  A  statement,  signed  by  the  firm,  specifying  the  nature 
of  the  change  shall  within  seven  days  be  sent  by  post  or  dehvered  to  the  Registrar. 
Every  such  statement  shall  be  accompanied  by  the  prescribed  fee.  2.  If  default 
is  made  in  comphance  with  the  requirements  of  this  section  each  of  the  general 
partners  shaU,  on  conviction  under  The  Magistrates  Summary  Procedure  Act,  be 
liable  to  a  fine  not  exceeding  one  pound  for  each  day  during  which  the  default 
continues.  —  E.  §  9;  W.  A.  §  9. 

Registration  of  Firms  Act,  1899,  not  to  apply.  10.  The  provisions  of  The  Re- 
gistration of  Firms  Act,  1899,  shall  not  apply  in  the  case  of  a  hmited  partnership 
registered  under  this  Act,  whilst  it  continues  to  be  a  hmited  partnership  as  defined 
by  this  Act. 

Advertisement  in  Gazette  of  statement  of  general  partner  becoming  a  limited 
partner  and  of  assignment  of  share  of  Umited  partner.  11.  Notice  of  any  arrange- 
ment or  transaction :  I.  Under  which  any  person  wiU  cease  to  be  a  general  partner 
in  any  firm,  and  will  become  a  hmited  partner  in  that  firm ;  or  II.  Under  wMch  the 
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shaxe  of  a  limited  partner  in  a  firm  will  be  assigned  to  any  person :  Shall  be  forthwith 
gazetted,  and  until  notice  of  the  arrangement  or  transaction  is  gazetted  the  arrange- 
ment or  transaction  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be  of  no  effect. 
—  E.   §  10;  Q.   §  58;  W.  A.  §  10;  N.  Z.  §  60. 

Making  false  returns  to  be  a  misdemeanour.  12.  Every  one  commits  a  mis- 
demeanour, and  shall  be  liable  to  imprisonment  with  hard  labour  for  a  term  not 
exceeding  two  years,  who  makes,  signs,  sends,  or  dehvers  for  the  purpose  of  re- 
gistration under  this  Act  any  false  statement  known  by  him  to  be  false.  —  E.  §  12 ; 

Q.   §  57;  W.  A.   §  12;  N.  Z.   §  55. 

Registrar  to  file  statement  and  issue  certificate  of  registration.  13.  On  receiving 
any  statement  made  in  pursuance  of  this  Act,  together  with  the  prescribed  fees, 
the  Registrar  shall  cause  the  same  to  be  filed,  and  he  shall  send  by  post  to  the  firm 
from  whom  such  statement  shall  have  been  received  a  certificate  of  the  registration 
thereof.  —  E.  §  13;  W.  A.  §  13. 

Register  and  index  to  be  kept.  14.  The  Registrar  of  Companies  appointed  under 
The  Companies  Act,  1869,  shall  be  the  Registrar  of  hmited  partnerships,  and  his 
office  for  the  registration  of  companies  shall  be  the  office  for  the  registration  of 
limited  partnerships,  and  the  Registrar  shall  keep  at  his  register  office,  in  proper 
books  to  be  provided  for  the  purpose,  a  register  and  an  index  of  all  the  hmited 
partnerships  registered  as  aforesaid,  and  of  all  the  statements  registered  in  relation 
to  such  partnerships.  —  E.  §  14;  W.  A.  §§  14,  15. 

Inspection  of  statements  registered.  15.  1.  Any  person  may  inspect  the  state- 
ments filed  by  the  Registrar  in  the  register  office  aforesaid;  and  there  shall  be 
paid  for  every  such  inspection  a  fee  of  one  shilling.  2.  Any  person  may  require  a 
certificate  of  the  registration  of  any  hmited  partnership,  or  a  copy  of  or  extract 
from  any  registered  statement  to  be  certified  by  the  Registrar;  and  there  shall 
be  paid  for  every  such  certificate  of  registration  a  fee  of  two  shiUings  and  six- 
pence, and  for  every  such  copy  or  extract  a  fee  at  the  rate  of  sixpence  for  each 
foho  of  seventy-two  words.  3.  A  certificate  of  registration,  or  a  copy  of  or  ex- 
tract from  any  statement  registered  under  this  Act,  if  duly  certified  to  be  a  true 
copy  under  the  hand  of  the  Registrar  or  his  chief  clerk  (whom  it  shall  not  be 
necessary  to  prove  to  be  the  Registrar  or  chief  clerk)  shall  in  all  legal  proceedings, 
civil  or  criminal,  and  in  all  cases  whatsoever,  be  received  in  evidence.  —  E.  §  16; 
W.  A.  §  15. 

Power  to  Governor  to  make  regulations.  16.  The  Governor  may  from  time 
to  time  make  regulations  concerning  any  of  the  following  matters:  I.  The  fees 
to  be  paid  to  the  Registrar  under  this  Act,  so  that  they  do  not  exceed  in  the  case 
of  the  original  registration  of  a  hmited  partnership  the  sum  of  two  pounds,  and 
in  any  other  case  the  sum  of  five  shillings ;  II.  The  duties  or  additional  duties 
to  be  performed  by  the  Registrar  for  the  purposes  of  this  Act ;  III.  The  forms  to 
be  used  for  the  purposes  of  this  Act;  IV.  Generally,  the  conduct  and  regulation 
of  registration  under  this  Act  and  any  matters  incidental  thereto.  —  B.  §  17; 
W.  A.  §  16. 

Recovery  of  penalties.  Appeal.  17.  1.  All  fines  or  penalties  imposed  by  this 
Act  may  be  recovered  in  a  summary  way  before  a  pohce  magistrate,  or  any  two 
or  more  justices,  in  the  mode  prescribed  by  2%e  Magistrates  Summary  Procedure 
Act.  2.  Any  person  who  deems  himself  aggrieved  by  any  fine  or  penalty  imposed 
under  the  authority  of  this  Act  may  appeal  against  the  same  in  the  manner  pro- 
vided by  The  Appeals  Regulation  Act. 


4.  South  Australia.    54  &  55  Vic.  No.  506.    An  Act  to  declare  and 
amend  the  law  of  Partnership  (14th  October,  1891). 

Nature  of  partnership. 

1.  1.  =  V.  §  5  (1).  2.  But  the  relation  between  members  of  any  company  or 
association  which  is:  a)  Registered  as  a  company  under  The  Companies  Act, 
1864,  or  any  other  Act  of  Parhament  for  the  time  being  in  force  and  relating  to 
the  registration  of  joint  stock  companies;  or   b)  =  N.  S.  W.  §  1  (2)  (b). 

2.  =  V.  §  6. 
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3.  =  N.  S.  W.  §  3,  except  that  the  words  "being  adjudicated  insolvent,  or 
taking  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors,  or"  are  substituted 
for  the  words  "being  adjudged  a  bankrupt". 

4.  =  N.  S.  W.  §  4. 

Bdations  of  partners  to  persons  dealing  with  them. 

5—7.  =  N.  S.  W.  §  5—7. 

8.  =  V.  §  12. 

9.  =  N.  S.  W.  §  9. 
10—13.  =  V.  §  14—17. 

14.  =  N.  S.  W.  §  14,  except  that  in  (2)  the  wording  is:  "make  his  executor'^ 
or  administrator's  estate  or  effects  hable,  etc."  Obviously  the  clause  should  read: 
"make  his  executors  or  administrators,  estate  or  effects  liable,  etc." 

15.— 18.  =  V.  §  1&-22. 

Relations  of  partners  to  one  another. 

19.  =  V.  §  23. 

20.  1—2.  =  N.  S.  W.  §  20  (1—2),  except  that  in  (2)  the  words  "as  ne- 
cessary" are  substituted  for  the  words  "as  is  necessary".  3.  =  V.  §  24  (3),  except 
that  the  beginning  word  is  "when",  instead  of  "where". 

21.  =  N.  S.  W.  §  21. 

22.  =  V.  §  26. 

23.  =  N.  S.  W.  §  23,  except  that  in  (2)  the  words  "or  a  Local  Court  of  full 
jurisdiction"  are  added  after  the  words  "or  a  judge  thereof",  and  that  in  (3)  the 
word  "the"  ia  omitted  before  the  word  "case". 

24—30.  =  N.  S.  W.  §  24—30. 
31.  =  V.  §  35. 

Dissolution  of  partnership  and  its  consequences. 

32—33.  =  V.  §  36—37. 

34.  =  N.  S.  W.  §  34. 

35.  =  V.  §  39. 

36.  1.  =  V.  §  40  (1).  2.  =  T.  §  41  (2),  except  that  the  words  "the  Govern- 
ment Gazette"  are  substituted  for  words  "The  Hobart  Gazette".     3.  =  V.  §  40  (3). 

37.  =  N.  S.  W.  §  37,  except  "necessary  or  proper",  instead  of  "necessary  and 
proper". 

38.  =  V.  §  42. 

39.  =  N.  S.  W.  §  39. 

40.  =  V.  §  44. 

41.  =  N.  S.  W.  §  41. 
42—44.  =  V.  §  46—48. 

Supplemental. 

Definitions  of  "court"  and  "business".  45.  In  this  Act,  unless  the  contrary 
intention  appears :  The  expression  "Court"  means  the  Supreme  Court  of  the  Pro- 
vince, or  any  Judge  thereof.  The  expression  "business"  includes  every  trade, 
occupation,  or  profession.  —  E.  §  45;  N.  S.  W.  45;  V.  4;  T.  4;  Q.  3;  W.  A.  3;  N.  Z.  3. 

46.  =  N.  S.  W.  §  46. 

Repeal.  47.  Act  No.  4  of  1866—1867,  intituled  "An  Act  to  amend  the  Law  of 
Partnership",  is  hereby  repealed.  —  E.  §  47;  N.  S.  W.  47;  V.  3;  Q.  4;  W.  A.  5;  N.  Z.  1. 

Short  title.    48.    This  Act  may  be  cited  as   The  Partnership  Act,   1891.  — 

E.  §48;  N.  S.  W.  48;  V.  1;  T.  1;   Q.  1;  W.  A.  1;  N.  Z.  1. 


5.  Queensland,    a)  55  Vic.  No.  7.   An  Act  to  declare  and  amend  the 
law  of  Partnership  (31th  August,  1891). 


Short  title.  1.  This  Act  may  be  cited  as  The  Partnership  Act  of  1891.  — 
E.  §48;  N.  S.  W.  48;  V.  1;  S.  A.  48;  W.  A.  1;  N.  Z.  1. 

2.  =  V.  §  2. 

Interpretation  clause.  3.  In  the  interpretation  of  this  Act,  unless  the  con- 
text otherwise  requires :  The  term  "Court"  includes  every  court  and  judge  having. 
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jurisdiction  in  the  case;  The  term  "business"  includes  every  trade,  occupation,  or 
profession;  Persons  who  have  entered  into  partnership  with  one  another  are  for 
the  purposes  of  this  Act  called  collectively  a  firm,  and  the  name  under  which  their 
business  is  carried  on  is  called  the  firm-name.  —  E.  §4,  45;  N.  S.  W.  4,  45;  V.  4,  8; 
T.  4,  9;  S.  A.  4,  45;  W.  A.  3,  10;  N.  Z.  3,  7. 

Repeal,  Schedule.  4.  The  Act  mentioned  in  the  Schedule  to  this  Act  is  re- 
pealed to  the  extent  mentioned  in  the  third  column  of  that  Schedule.  —  E,  §  47 ; 
N.  S.  W.  47;  V.  3;  T.  3;  S.  A.  47;  W.  A.  5;  N.  Z.  1. 

Nature  of  partnership. 
Definition  of  partnership.  5.  1.  Partnership  is  the  relation  which  subsists 
between  persons  carrying  on  a  business  in  common  with  a  view  of  profit.  2.  But 
the  relation  between  members  of  any  company  or  association  which  is ;  a)  Registered 
as  a  company  under  The  Companies  Act,  1863,  or  any  other  Act  of  Parhament 
for  the  time  being  in  force  and  relating  to  the  registration  of  joint  stock  com- 
panies; or  b)  Formed  or  incorporated  by  or  in  pursuance  of  any  other  Act  of 
Parhament  or  Letters  Patent,  or  Royal  Charter:  Is  not  a  partnership  within 
the  meaning  of  this  Act.  3.  A  hmited  partnership  formed  under  the  provisions 
of  The  Mercantile  Act  of  1867  is  a  partnership  within  the  meaning  of  this  Act, 
and  the  rules  of  law  declared  by  this  Act  apply  to  such  a  hmited  partnership 
except  so  far  as  the  express  provisions  of  that  Act  are  inconsistent  with  such 
rules.  —  E.  §  1;  N.  S.  W.  1;  V.  5;  T.  6;  S.  A.  1;  W.  A.  4,  7;  N.  Z.  4,  49.  —  The  provisions 
of  The  Mercantile  Act  of  1867  (31  Vic.  No.  36)  relating  to  partnership  (being  §  53 — 68  of 
that  Act)  are  given  infra. 

Rules  for  determining  existence  of  partnership.  6.  In  determining  whether  a 
partnership  does  or  does  not  exist,  regard  shall  be  had  to  the  following  rules: 
1.  Joint  tenancy,  tenancy  in  common,  joint  property,  common  property,  or  part 
ownership  does  not  of  itself  create  a  partnership  as  to  anything  held  or  owned 
jointly  or  in  common,  whether  the  tenants  or  owners  do  or  do  not  share  any 
profits  made  by  the  use  thereof.     2. — 3.  =  V.  §  6  (2 — 3).  —  Where  property  partly 

freehold  and  partly  leasehold  is  held  in  common  by  partners  and  used  for  partnership  pur- 
poses, but  not  as  an  asset  of  the  partnership,  it  is  regarded  as  realty,  and  the  Statute  of  Frauds 
(29  Car.  2,  c.  3)  applies.  —  Meyenberg  v.  Pattison  et  al.,  3  Q.  L.  J.  184. 

7.  =  N.  S.  W.  §  3,  except  that  the  words  "last  preceding  section"  are  sub- 
stituted for  the  words  "last  foregoing  section",  and  the  words  "adjudicated  insol- 
vent" are  substituted  for  the  words  "adjudged  a  bankrupt". 

Relations  of  partners  to  persons  dealing  with  them. 

8.  =  N.  S.  W.  §  5. 

9.  =  N.  S.  W.  §  6,  except  that  the  words  "but  this  section  does  not  affect" 
are  substituted  for  the  words  "provided  that  this  section  shall  not  affect". 

10.  =  N.  S.  W.  §  7. 

11.  =  N.  S.  W.  §  8,  except  that  the  words  "placed  on  the  power"  are  sub- 
stituted for  the  words  "placed  upon  the  power",  and  the  word  "restriction"  is 
substituted  for  "restrictions". 

12.  =  N.  S.  W.  §  9. 
13—14.  =  V.  §  14^-15. 

15.  =  N.  S.  W.  §  12. 

16.  =  V.  §  17. 

17.  =  N.  S.  W.  §  14,  except  that  in  (2)  the  words  "does  not  of  itself"  arfr 
substituted  for  the  words  "shall  not  of  itself".  —  E.  §  14;  N.  S.  W.  14;  V.  18;  S.  A.  14; 
W.  A.  21;  N.  Z.  17.  —  B.  being  about  to  reside  in  Brisbane  arranged  with  T.  and  M.  at  Sydney 
that  the  two  latter  should  forward  to  him  certain  consignments  of  goods  for  sale  at  Brisbane^ 
B.  to  retain  half  of  the  profits  for  his  own  use.  Goods  were  consigned  to  B.  on  this  basis  for 
about  twelve  months.  M.  also  advanced  certain  sums  to  B.  to  enable  him  to  carry  on  the  busi- 
ness at  Brisbane.  B.  represented  himself  at  Brisbane  as  resident  partner  in  the  firm  of  B.,  T. 
and  M.  M.  was  aware  of  the  representation,  but  took  no  steps  to  prevent  or  contradict  it.  It 
was  held  that  the  above  facts  were  not  sufficient  to  constitute  a  continuing  partnership  in  tho 
Brisbane  business  between  the  three  persons.  —  Re  Buchanan  &  Co.,  Beor  (Qd.)  I,  67;  4  S.  C.  R. 
(Qd.)  202.    But  such  facts  may  be  sufficient  to  constitute  a  "holding  out". 

18—19.  =  N.  S.  W.  §  16—16. 
20.  =  V.  §  21. 

Revocation  of  continuing  guaranty  by  change  in  firm.  21.  A  continuing  guar- 
anty given  either  to  a  firm  or  to  a  third  person  in  respect  of  the  transactions  of  a* 
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firm  is,  in  the  absence  of  agreement  to  the  contrary,  revoked  as  to  future  trans- 
actions by  any  change  in  the  constitution  of  the  firm  to  which,  or  of  the  firm  in 
respect  of  the  transactions  of  which,  the  guaranty  was  given.  —  E.  §  18;  N.  S.  W.  18; 

V.  22;  T.  23;  S.  A.  18;  W.  A.  25;  N.  Z.  21. 

Bdations  of  partners  to  one  another. 

22.  =  V.  §  23. 

23.  =  N.  S.  W.  §  20,  except  that  in  (2)  the  words  "as  necessary"  are  sub- 
stituted for  the  words  "as  is  necessary",  and  that  the  wording  of  subsection  (3) 
is  as  follows:  3.  Where  co-owners  of  an  estate  or  interest  in  any  land  not  being 
itseK  partnership  property  are  partners  as  to  profits  made  by  the  use  of  that 
land,  and  purchase  other  land  out  of  the  profits  to  be  used  in  like  maimer, 
the  land  so  purchased  belongs  to  them,  in  the  absence  of  an  agreement  to  the 
contrary,  not  as  partners,  but  as  co-owners  for  the  same  respective  estates  and 
interests  as  are  held  by  them  in  the  land  first  mentioned  at  the  date  of  the 
purchase. 

24.  =  N.  S.  W.  §  21. 

Conversion  into  personal  estate  of  land  held  as  partnership  property.  25,  Where 
land  has  become  partnership  property,  it  shall,  unless  the  contrary  intention 
appears,  be  treated  as  between  the  partners  (including  the  representatives  of  a  de- 
ceased partner),  and  also  as  between  the  representatives  of  a  deceased  partner,  as 
personal  and  not  real  estate.  —  E.  §  22;  N.  S.  W.  22;  V.  26;  T.  27;  S.  A.  22;  W.  A.  32; 
N.  Z.  25. 

26.  =  N.  S.  W.  §  23,  except  that  in  (2)  the  words  "Supreme"  and  "or  a  judge 
thereof"  are  omitted,  and  that  in  (3)  the  word  "the"  is  omitted  before  the  word 
"case". 

27.  =  V.  §  28,  except  that  in  (3)  the  word  "six"  is  substituted  for  the  word 
"seven". 

28.  =  N.  S.  W.  §  25,  except  that  the  word  "a"  is  substituted  for  the  word 
"no"  and  the  words  "can  not"  for  the  word  "can". 

29.  =  V.  30. 

30—33.  =  N.  S.  W.  §  27—30. 

34.  =  N.  S.  W.  §  31.  except  that  in  (1)  the  words  "require  any  accounts" 
are  substituted  for  the  words  "require  any  account",  and  the  words  "except  in 
the  case  of  fraud"  are  inserted  after  the  words  "the  assignee  must". 

Dissolution  of  partnership  and  its  consequences. 

35—36.  =  V.  §  36—37. 

37.  =  N.  S.  W.  §  34. 

38.  =  N.  S.  W.  §  35,  except  that  subsection  (a)  reads  as  follows :  a)  when  a 
partner  is  shown  to  the  satisfaction  of  the  court  to  be  of  permanently  unsound 
mind,  in  which  case  the  application  may  be  made  as  well  on  behalf  of  that 
partner  by  his  committee  or  next  friend  or  person  having  title  to  intervene  as 
by  any  other  partner.  —  E.  §  35;  N.  S.  W.  35;  V.  39;  T.  40;  S.  A.  35;  W.  A.  46; 
N.  Z.  38.  —  For  a  case  where  a  suit  for  damages  for  breach  of  a  partnership  agreement 
was  treated  as  a  suit  for  dissolution,  see  Sheaffe  v.  Hungerford,  1  Q.  L.  J.  (Supp.)  51.  For 
procedure  where  a  partnership  is  carried  on  in  two  different  countries  under  different  firm 
names,  see  Hoyer  v.  Tiegs,  (1902)  S.  B.  (Qd.)  Note  No.  39.  For  a  case  where  an  interim  in- 
junction was  granted  in  a  suit  for  dissolution,  see  Shanks  v.  Shanks,  (1902)  S.  R.  (Q.)  Note 
No.  59. 

39.  1.  =  V.  §  40  (1).  2.  An  advertisement  in  the  Gazette  shall  be  notice  as  to 
persons  who  had  not  deaUngs  with  the  firm  before  the  date  of  the  dissolution  or 
change  so  advertised.    3.  =  V.  §  40  (3). 

40.  =  N.  S.  W.  §  37,  except  that  the  words  "necessary  or  proper"  are  sub- 
stituted for  the  words  "necessary  and  proper". 

41.  =  V.  §  42. 

42.  =  N.  S.  W.  §  39. 

43.  =  V.  §  44. 

44.  =  N.  S.  W.  §  41. 

45.  =  N.  S.  W.  §  42,  except  that  in  (1)  the  words  "surviving  or  continuing 
partners"  are  substituted  for  the  words  "surviving  and  continuing  partners",  and 
the  words  "at  the  rate  of  five  per  cent."  for  the  words  "at  the  rate  of  six  per 
centum". 
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46.  =  N.  S.  W.  §  43. 

47.  =  N.  S.  W.  §  44,  except  that  in  (b)  (2)  the  words  are  "from  the  firm", 
instead  of  "by  the  firm". 

Saving. 

48.  =  N.  S.  W.  §  46. 


Schedule. 
Enactment  Repealed. 


Session  and  Number. 

Short  Title. 

Extent  of  Repeal. 

31  Vic.  No.  22. 

Statute   of   Frauds   and  Limitations 
of  1867. 

Section  7. 

b)  31  Vic.  No.  36.    An  Act  to  consolidate  and  amend  the  laws  relating 
1o  Mercantile  Matters  (§§  53—68—  Limited   Partnership^)  28th  De- 
cember, 1867). 


Limited  partnership. 
Limited  partnerships  may  be  formed  except  for  banlcing  and  insurance.  53.  Li- 
mited partnerships  may  be  formed  for  the  transaction  of  agricultural,  mining, 
mercantile,  mechanical,  manufacturing,  or  other  business  by  any  number  of  per- 
sons, upon  the  terms  and  subject  to  the  conditions  and  UabiUties  hereinafter  pres- 
cribed. Provided  that  nothing  herein  shall  authorise  any  such  partnership  for  the 
purpose  either  of  banking  or  insurance.  —  E.  Lim.  Part.  Act,  §  4  (i,  2);  W.  A.  §  4;  T.  4; 
N.  Z.  49. 

General  and  special  partners  and  their  liabilities.  54.  Every  such  partner- 
ship may  consist  of  general  partners  who  shall  be  jointly  and  severally  respon- 
sible as  general  partners  are  now  by  law,  and  of  persons  to  be  called  special  part- 
ners who  shall  contribute  to  the  common  stock  specific  sums  in  money  as  capital 
beyond  which  they  shaU  not  be  responsible  for  any  debt  of  the  partnership,  except 
in  the  cases  hereinafter  provided  for.  —  E.  Lim.  Part.  Act,  §  4  (2);  W.  A.  §  4;  T.  4; 
N.  Z.  50. 

Certificate  to  be  made  by  the  partners  specifying  names  capital  etc.  55.  All 
the  persons  forming  any  such  partnership  shall  before  commencing  business 
sign  a  certificate  containing  the  style  of  the  firm  under  which  the  partnership 
is  to  be  conducted,  the  names  and  places  of  residence  of  aU  the  partners  dis- 
tinguishing the  general  from  the  special  partners,  the  amount  of  capital  which  each 
special  partner  contributes,  and  also,  if  any,  the  amount  contributed  by  the  general 
partners  to  the  common  stock,  the  general  nature  of  the  business  to  be  transacted, 
the  principal  place  at  which  it  is  to  be  transacted,  the  time  when  such  partner- 
ship is  to  commence  and  when  it  is  to  terminate.  —  E.  Lim.  Part.  Act,  §  8;  W.  A.  §  8; 
T.  8;  N.  Z.  51. 

Style  of  partnership.  56.  Such  style  or  firm  shall  contain  the  names  of 
general  partners  only,  or  the  name  of  one  such  partner  with  in  either  case  the 
addition  of  the  words  "and  another"  or  "and  others"  and  the  general  partners  only 
shaU  transact  the  business  of  the  partnership,  and  i£  in  the  carrying  on  of  such 
business  or  in  any  contract  connected  therewith  the  name  of  any  special  partner 
shall  be  used  with  his  consent  or  privity,  or  if  he  shall  personally  make  any  con- 
tract respecting  the  concerns  of  the  partnership,  every  such  special  partner  shall 
be  deemed  to  be  a  general  partner  with  respect  to  the  contract  or  matter  in  which 
his  name  has  been  so  used  or  as  to  which  he  shall  have  so  contracted.  —  E.  Lim. 
Part.  Act,  §  6  (1);  W.  A.  §  6  (1);  T.  6  (1);  N.  Z.  52. 

1)  In  so  far  as  they  are  applicable  the  provisions  of  The  Partnership  Act  of  1891  govern 
limited  partnerships.  —  Q.  Partnership  Act,  1891.  §  5  (3).  Cp.  E.  Limited  Partnerships  Act, 
1907,  §  7.  The  references  in  the  annotations  are  to  the  English  Limited  Partnerships  Act, 
1907  (7  Edw.  7,  e.  24),  to  the  Tasmanian  Limited  Partnerships  Act,  1908,  supra,  the  Western 
.Australian  Limited  Partnerships  Act,  1909,  infra,  and  to  the  New  Zealand  Partnership  Act, 
.1908,    infra. 
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Certificate  to  be  acknowledged  and  recorded.  If  false  liability  attaches.  57.  N<» 
such  partnership  shall  be  deemed  formed  until  such  certificate  as  aforesaid  shaU. 
have  been  acknowledged  by  each  partner  before  some  justice  of  the  peace,  and- 
registered  in  the  office  of  the  registry  of  deeds  in  Brisbane  in  a  book  to  be  kept  for 
that  purpose  open  to  pubhc  inspection,  and  if  any  false  statement  shall  be  mad& 
in  any  such  certificate,  all  the  persons  interested  in  the  partnership  shall  be  hable 
for  ail  the  engagements  thereof  as  general  partners.  Provided  that  no  clerical  error 
or  matter  not  of  substance  shall  be  deemed  false  within  the  meaning  of  this  section, 
unless  some  person  may  have  been  prejudiced  thereby,  in  which  case  the  speciaL 
partners  shall  be  hable  to  the  person  so  prejudiced.  —  E.  Lim.  Part.  Act,  §  8,  12; 

T.  8,  12;  W.  A.   §§  8,   12;  N.  Z.  54. 

Certificate  to  be  published  for  four  weeks.  58.  A  copy  of  such  certificate  shall 
for  four  weeks  next  after  such  registration  be  pubUshed  once  at  least  in  the  Oa- 
zette,  and  in  some  newspaper  printed  nearest  to  the  intended  principal  place  of 
business  of  the  partnership,  and  in  case  such  pubhcation  be  not  so  made  thfr 
partnership  shall  be  deemed  general,  —  E.  Lim.  Part.  Act,  §  10;  N.  Z.  56. 

Duration  of  partnership  limited.  59.  No  partnership  under  this  Act  shall  be 
entered  into  for  a  longer  period  than  seven  years,  but  such  partnership  may  be 
renewed  at  the  end  of  that  period,  or  at  the  termination  of  any  shorter  period  for 
which  a  partnership  may  be  formed,  provided  that  the  partners  sign  a  fresh  certi- 
ficate in  the  terms  of  this  Act,  and  acknowledge  and  register  the  same  in  the 
same  manner  as  if  the  partnership  were  an  original  partnership  with  hmited  ha- 
biUty.  —  N.  Z.  57. 

Provision  for  renewal  of  partnership.  60.  Upon  every  renewal  or  continuation 
of  a  hmited  partnership  beyond  the  time  originally  agreed  upon  for  its  duration  a 
certificate  thereof  shall  be  signed,  acknowledged,  registered,  and  published  in  hke 
manner  as  the  original  certificate,  and  every  partnership  which  shall  be  renewed  or 
continued  otherwise  than  in  conformity  with  the  provisions  of  this  section  shaE 
be  deemed  general.  —  N.  Z.  58. 

Capital  stock  not  to  be  withdrawn.  61,  During  the  continuance  of  any  part- 
nership under  the  provisions  of  this  Act  no  part  of  the  certified  capital  thereof 
shaU  be  withdrawn  nor  shall  any  division  of  interest  or  profit  be  made  so  as  to  re- 
duce such  capital  below  the  aggregate  amount  stated  in  the  certificate,  and  if  any 
part  of  such  capital  shall  be  so  withdrawn,  or  any  such  division  be  made  so  that, 
at  any  time  during  the  continuance  or  at  the  termination  of  the  partnership  the 
assets  shall  not  be  sufficient  to  pay  the  partnership  debts,  the  special  partners, 
shall  severally  be  hable  to  refund  every  sum  by  them  respectively  received  in  di- 
minution of  such  capital,  or  by  way  of  such  interest  or  profit,  and  aU  such  sums 
may  be  recovered  as  money  had  and  received  by  them  respectively  to  the  use  of 
the  general  partners,  and  may  in  the  case  of  any  judgment  having  been  obtained 
against  the  general  partners  be  recovered  by  the  plaintiff  aeainst  the  special  part- 
ners, or  either  of  them,  by  process  of  execution  to  be  issued  under  such  judgment  by 
leave  of  the  Supreme  Court.  —  E.  Lim.  Part.  Act,  §  4  (3);  T.  4  (3);  W.  A.  §  4  (3);  N.  Z,  59,  60. 

Suits  to  be  by  and  against  general  partners.  62.  AU  suits  respecting  the  busi- 
ness of  any  partnership  estabhshed  under  this  Act  shall  be  prosecuted  by  and 
against  the  general  partners  only,  except  in  the  cases  in  which  it  is  provided  by 
this  Act  that  special  partners  shall  or  may  be  deemed  general  partners,  in  which 
cases  every  special  partner  who  shall  have  become  hable  as  a  general  partner  may 
be  joined  ia  the  suit  as  a  defendant,  at  the  discretion  of  the  party  suing,  — 
N.  Z.  61. 

Dissolutions  how  effected.  63.  No  dissolution  of  a  limited  partnership  shall 
take  place,  except  by  operation  of  law,  before  the  time  specified  in  the  certificate, 
unless  a  notice  of  such  dissolution  shaU  be  signed,  acknowledged,  registered,  and: 
pubhshed  in  like  maimer  as  the  original  certificate.  —  E.  Lim.  Part.  Act,  §  6  (2—5); 
T.  6  (2—5);  W.  A.  §  6  (2—5);  N.  Z.  62.  —  This  provision  does  not  apply  where  a  suit  is 
brought  for  the   dissolution   of   a  limited  partnership.    —   Groves  v.  Mathea,  9  Q.  L.  J.  32. 

Liabilities  not  specially  provided  for.  64.  In  aU  cases  not  hereinbefore  other- 
wise provided  for,  aU  the  members  of  a  hmited  partnership  shaU  be  subject  to 
the  habUities,  and  entitled  to  the  rights  of  general  partners.  —  N.  Z.  63. 

Accounting.  65.  The  general  partners  shaU  be  hable  to  account  to  each  other 
and  to  the  special  partners  for  their  management  of  the  concern,  both  in  law  and 
equity,  as  other  partners  now  are  by  law.  —  N.  Z.  64. 
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Frauds  by  partners.  66.  Every  partner  who  shall  be  guilty  of  any  fraud  in  the 
affairs  of  the  partnership  shall  be  liable  civilly  to  the  party  injured  to  the  extent  of 
his  damage,  and  shall  also  be  Uable  to  an  indictment  for  a  misdemeanor  punishable 
by  fine  or  imprisonment  or  both  in  the  discretion  of  the  court  by  which  he  shall 
be  tried.  —  N.  Z.  65. 

Books  of  account  to  be  kept  and  to  be  open  to  inspection.  67.  If  the  general 
partners  shall  not  at  all  times  cause  regular  books  of  account  to  be  kept,  or  shall 
not  have  the  same  open  at  all  reasonable  times  to  the  inspection  of  the  special 
partners,  such  special  partners  shall  on  default  herein  be  entitled  to  have  the 
partnership  dissolved  and  the  accounts  thereof  taken  by  the  Supreme  Court.  — 
N.  Z.  66. 

As  to  liability  of  special  partners  if  proper  books  be  not  kept  or  be  incorrectly 
kept.  68.  The  special  partners  shall  be  bound  to  see  that  such  books  are  so  kept, 
and  if  such  books  shall  not  be  so  kept  or  shall,  with  the  knowledge  or  privity  of 
the  special  partners,  or  any  of  them,  be  kept  incorrectly,  or  contain  any  false  or 
deceptive  entries  whereby  the  ascertainment  of  the  matters  mentioned  in  the  first 
part  of  the  sixty-first  section  hereof  shall  or  may  be  affected,  the  certified  capital 
of  such  special  partners  or  such  one  or  more  of  them  having  such  knowledge  or 
privity  as  aforesaid  shall  as  against  creditors  be  deemed  to  have  been  withdrawn, 
and  they  or  he  shall  be  Uable  accordingly  under  the  provisions  of  the  said  sixty- 
first  section  hereof.  —  N.  Z.  67. 

Commencement  of  Act.  Short  title.  69.  This  Act  shall  commence  on  the 
thirty-first  day  of  December,  one  thousand  eight  hundred  and  sixty-seven  and 
may  be  referred  to  as  The  Mercantile  Act  of  1867. 


6.  Western  Australia,  a)  59  Vic.  No.  23.  An  Act  to  consolidate  and  amend 
the  law  of  Partnership  (2d  October,  1895). 

Preliminary. 
Short  title.     1.    This   Act   may   be   cited   as    The   Partnership  Act,    1895.  — 

E.   §  48;  ISr.  S.  W.  48;  V.  1;  T.  1;   S.  A.  48;   Q.  1;  N.  Z.  1. 

Commencement  of  Act.  2.  This  Act  shall  commence  and  come  into  force  on 
the  first  day  of  October,  One  thousand  eight  hundred  and  ninety-five. 

Interpretation  of  terms.  3.  In  this  Act  the  foUowing  words  and  expressions 
are  used  in  the  following  senses,  unless  a  different  intention  appears  from  the 
context:  "Court"  includes  every  court  and  judge  having  jurisdiction  in  the  case. 
"Business"  includes  any  trade,  occupation  or  profession.  "Person"  includes  any 
body  of  persons  corporate  or  uninoorporate.  "Writing"  includes  print,  and 
"written"  includes  printed.  "Land"  includes  hereditaments,  corporeal  and  in- 
corporeal, of  any  tenure.  —  E.  §  45;  N.  S.  W.  45;  V.  4;  T.  4;  S.  A.  45;  Q.  3;  N.  Z.  2. 

Application  of  Act.  4.  This  Act  shall  not  apply  to  any  company  or  asso- 
ciation which  is  a)  Registered  as  a  company  under  The  Companies  Act,  1893, 
or  any  other  Act  of  Parliament  for  the  time  being  in  force  and  relating  to  the  regis- 
tration of  joint  stock  companies;  or  b)  Formed  or  incorporated  by  or  in  pur- 
suance of  any  other  local  or  foreign  Act  of  Parhament,  or  Letters  Patent,  or 
Royal  Charter.  —  E.  §  1;  N.  S.  W.  1;  V.  5;  T.  6;  S.  A.  1;  Q.  5;  N.  Z.  4. 

Repeal.  5.  The  Act  mentioned  in  the  Schedule  of  this  Act  is  hereby  re- 
pealed to  the  extent  mentioned  in  that  Schedule.  —  E.  §  47;  N.  S.  W.  47;  V.  3;  T.  3; 
S.  A.  47;  Q.  4;  N.  Z.  1. 

6.  =  N.  S.  W.  §  46,  except  that  the  word  "of"  is  omitted  before  the  words 
"common  law". 

Part  I.    Nature  of  Partnership. 

Partnership  defined.  Real  intention  of  parties  to  be  regarded.  7.  1.  Partner- 
ship is  the  relation  which  subsists  between  persons  carrying  on  a  business  in 
common  with  a  view  of  profit.  2.  In  deciding  whether  a  partnership  does  or  does 
not  exist  in  any  particular  case  the  court  shall  have  regard  to  the  true  contract 
and  intention  of  the  partners  as  appearing  from  the  whole  facts  of  the  case.  — 
E.  §  1;  N.  S.  W.  1;  V.  5;  T.  6;  S.  A.  1:  Q.  5:  N.  Z.  4.  —  An  agreement  for  partnership  whereby 
one  partner  acquires  an  interest  in  land  held  by  the  other  is  within  the  provisions  of  the  Sta- 
tute of  Frauds.  —  Caporn  v.  Dixon,  6  W.  A.  L.  R.  71. 
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8.  1—2.  =  V.  §  6  (1—2).  3.  =  N.  S.  W.  §  2  (3),  except  that  in  the  first 
paragraph  the  words  "contingent  upon"  are  substituted  for  the  words  "contin- 
gent on";  that  in  (b)  the  words  "of  any  person"  are  substituted  for  the  words 
"of  a  person";  and  that  the  words  "or  give  him  the  rights  of  a  partner"  are  in- 
serted at  the  end  of  the  subsection;  and  that  in  (d)  the  words  "at  the  time  of 
the  advance  entered  into"  are  inserted  after  the  words  "provided  that  the  con- 
tract is".  . 

9.  =  N.  S.  W.  §  3,  except  that  the  words  "whether  in  writing  or  otherwise 
are  inserted  after  the  words  "foregoing  section",  and  the  words  "or  composition 
with"  between  the  words  "arrangement"  and  "his  creditors",  and  that  the  words 
"any  arrangement"  are  substituted  for  the  words  "an  arrangement". 

10.  =  N.  S.  W.  §  4. 

Number  of  persons  in  firm.  11.  A  firm  may  consist  of  any  number  of  per- 
sons not  exceeding  twenty. 

Choice  of  lirm-name.  12.  Subject  to  all  statutory  and  other  rules  of  law  for 
the  protection  of  trade  marks,  trade  names,  and  rights  incident  to  the  good-wiU  of 
any  business,  partners  may  carry  on  their  business  under  any  firm-name  they 
thmk  proper. 

Part  II.    Rdations  of  Partners  to  Persons  Dealing  with  Them. 

13.  =  N.  S.  W.  §  6,  except  that  the  word  "general"  is  omitted  before  the 
word  "rule". 

14.  =  N.  S.  W.  §  7,  except  that  the  words  "which  may  arise  against  any  other 
partner  who  has  so  conducted  himself  as  to  give  reasonable  ground  to  the  party 
dealing  with  the  partner  first  mentioned  for  believing  him  to  be  so  authorised" 
are  substituted  for  the  words  "incurred  by  an  individual  partner". 

15.  =  V.  §  12. 

16.  =  N.  S.  W.  §  9. 

17.  =  V.  §  14. 

Misapplication  of  money  or  property.  18.  1.  Where  any  money  or  property 
of  a  third  person  is  received  by  one  partner,  acting  within  the  scope  of  his  real 
or  apparent  authority  in  the  partnership  affairs,  and  is  misappUed  by  that  part- 
ner, and  where  any  money  or  property  of  a  third  person,  being  as  such  in  the  cus- 
tody of  the  firm,  is  misapplied  by  any  partner,  the  firm  shall  be  Uable  to  make 
good  the  loss.  2.  For  the  purposes  of  this  section,  money  shall  be  deemed  to  be  in 
che  custody  of  the  firm  when  it  has  been  paid  to  any  agent  of  the  firm,  or  paid  or 
tredited  to  the  account  of  the  firm  with  any  person  in  the  ordinary  course  of  business. 

—  E.   §  11;  N.  S.  W.  11;  V.  15;  T.  16;   S.  A.  11;  Q.  14;  N.  Z.  14. 

19.  =  N.  S.  W.  §  12. 

Improper  employment  of  trust  property.  20.  If  a  partner,  being  a  trustee, 
improperly  employs  trust  property  in  the  business  or  on  account  of  the  partner- 
ship, no  other  partner  shall  be  Uable  for  the  trust  property  to  the  persons  bene- 
ficially interested  therein  unless  he  knew  of  the  breach  of  trust.  Nothing  in  this 
section  shall  prevent  trust  money  from  being  followed  and  recovered  from  the 
firm  if  still  in  its  possession  or  under  its  control.  —  E.  §  13;  N.  S.  W.  13;  V.  17;  T. 
18;  S.  A.  13;   Q.  16;  N.  Z.  16. 

21.  =  N.  S.  W.  §  14,  except  that  the  words  are:  "executors'  or  administrators' 
estate  or  effects".    See  note  to  S.  A.  Act,  §  14. 

Admissions  and  representations  by  partners.  22.  An  admission  made  by  any 
partner  concerning  the  partnership  affairs,  and  in  the  ordinary  course  of  its  busi- 
ness, is  evidence  against  the  firm,  and  a  representation  made  by  any  partner  to 
any  person  concerning  the  partnership  affairs,  and  in  the  ordinary  course  of  its 
business,  shall  have  the  same  effect  as  against  the  firm,  and  so  far  as  concerns 
the  civil  rights  and  UabiUties  of  the  partners  as  it  it  had  been  made  by  all  the 
partners.  Provided  that  this  section  shall  not  apply  to  a  representation  made  by 
one  partner  as  to  the  extent  of  his  own  authority  to  bind  the  firm.  —  E.  §  15;  N. 
S.  W.  15;  V.  19;  T.  20;  S.  A.  15;  Q.  18;  N.  Z.  18. 

23.  =  N.  S.  W.  §  16. 

24.  =  V.  §  21,  except  that  in  (1)  the  words  "or  omitted"  are  inserted  between 
the  words  "done"  and  "before" ;  and  that  in  (3)  the  words  "and  an  incoming  partner 
may  become  subject  thereto"  are  inserted  after  the  words  "existing  liabUities",  and 
the  words  "and  such  agreement"  are  substituted  for  the  words  "and  this  agreement". 
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26.  =  Q.  §  21,  except  that  the  word  "an"  is  inserted  bSi 
ment". 

Special  powers  of  paitners.  26.  Subject  to  the  provisions  of  this  Act,  the  acts 
of  every  partner  who  does  any  act  necessary  for  or  usually  done  in  carrying  on 
business  of  the  kind  carried  on  by  the  firm  of  which  he  is  a  member  shall  bind  his 
partners  to  the  same  extent  as  if  he  were  their  agent  duly  appointed  for  that 
purpose,  unless  the  partner  so  acting  has  in  fact  no  authority  to  act  for  the 
firm  in  the  particular  matter,  and  the  person  with  whom  he  is  dealing  (a) 
knows  that  he  has  no  authority,  or  (b)  does  not  know  or  believe  him  to  be  a 
partner.  —  E.  §  6;  N.  S.  W.  5;  V.  9;  T.  10;  S.  A.  5;  Q.  8;  N.  Z.  8.  See  Lee  v.  Goldsmit 
8  W.  A.  L.  R.  135. 

Special  powers  of  partners  in  certain  firms.  27.  Subject  to  the  provisions  of 
the  last  foregoing  section,  every  member  of  a  partnership  carrjdng  on  business  of 
a  kind  in  which  any  of  the  foUowing  acts  is  usually  done,  may  bind  the  firm  by 
the  same  respectively :  a)  He  may  draw,  accept,  indorse  make,  and  issue  bills  and 
negotiable  instruments  in  the  name  of  the  firm;  b)  He  may  borrow  money  on 
the  credit  of  the  firm;  c)  He  may,  for  the  purpose  of  such  borrowing,  or  of  secu- 
ring an  existing  debt,  pledge  any  goods  or  personal  chattels  belonging  to  the  firm; 
d)  He  may,  for  the  like  purposes,  make  an  equitable  mortgage  by  deposit  of 
deeds  or  otherwise  of  real  estate  or  chattels  real  belonging  to  the  firm. 

28.  1—2.  =  N.  S.  W.  §  23  (1—2),  except  that  the  words  "no  writ"  are  substi- 
tuted for  the  words  "a  writ",  and  that  the  word  "not"  is  omitted.  3.  Every 
order  for  sale  or  foreclosure  made  under  this  section  shall  include  liberty  for  the 
other  partner  or  partners  at  any  time  to  purchase  or  redeem  the  interest  charged. 
4.  For  the  purposes  of  this  section,  the  terms  "firm"  and  "partners"  shall  in- 
clude every  unincorporated  company  and  association  formed  for  purposes  of  gain, 
and  the  members  thereof;  and  "writ  of  execution"  shall  include  writs  of  fieri 
facias,  elegit,  sequestration,  and  attachment,  and  all  subsequent  writs  that  may 
issue  for  giving  effect  thereto. 

Part  III.    Relations  of  Partners  to  One  Another. 

29.  =  V.  §  23. 

30.  1—2.  =  N.  S.  W.  §  20  (1—2),  except  that  in  (2)  the  words  "as  necessary" 
are  substituted  for  the  words  "as  is  necessary".  3.  Where  the  co-owners  of  an 
estate  or  interest  in  any  land  not  being  itself  partnership  property  are  partners 
as  to  profits  made  by  the  use  of  that  land  or  estate,  and  purchase  other  land 
or  estate  out  of  the  profits  to  be  used  in  like  manner,  the  land  so  purchased  be- 
longs to  them,  in  the  absence  of  an  agreement  to  the  contrary,  not  as  partners,  but 
as  co-owners  for  the  same  respective  estates  and  interests  as  are  held  by  them  in 
the  land  first  mentioned  at  the  date  of  the  purchase. 

31.  =  N.  S.  W.  §  21. 

Conversion  of  real  into  personal  estate.  32.  Where  land  has  become  partner- 
ship property,  it  shall,  unless  the  contrary  intention  appears,  be  treated  as  between 
the  partners  (including  the  representatives  of  a  deceased  partner),  and  also  as  be- 
tween the  heirs  of  a  deceased  partner  and  his  executors  or  administrators,  as  per- 
sonal and  not  real  estate.  —  E.  §  22;  N.  S.  W.  22;  V.  26;  T.  27;  S.  A.  22;  Q.  25;  N.  Z.  25. 

What  is  a  partner's  share.  33.  The  share  of  a  partner  in  the  partnership 
property  at  any  time  is  the  proportion  of  the  then  existing  partnership  assets 
to  which  he  would  be  entitled  if  the  whole  were  realised  and  converted  into 
money,  and  after  all  the  then  existing  debts  and  habilities  of  the  firm  had  been 
discharged. 

34.  1—4.  =  V.  §  28  (1—4),  except  that  in  (3)  the  word  "six"  is  substituted 
for  "seven".  5.  Every  partner  may  take  part  in  the  management  of  the  partnership 
business,  and  shall  attend  diligently  to  the  partnership  business,  and  shall  not 
be  entitled  to  any  remuneration  for  acting  in  the  partnership  business.  6.  =  N. 
S.  W.  §  24  (7).  7.  Any  difference  arising  as  to  matters  connected  with  the  or- 
dinary course  of  the  partnership  business  may  be  decided  by  a  majority  of  the 
partners.  Provided  that  the  decision  must  be  arrived  at  in  good  faith  for  the  in- 
terest of  the  firm  as  a  whole,  and  that  every  partner  must  have  an  opportunity 
of  being  heard  in  the  matter.  This  proviso  extends  to  powers  conferred  by  a 
majority  of  the  partners  by  express  agreement.  8.  =  N.  S.  W.  §  24  (9).  9.  No 
change  may  be  made  in  the  conduct  or  regulation  of  the  partnership  affairs  with- 
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out  the  consent  or  authority  of  a  majority  of  the  partners,  and  no  change  may 
be  made  in  the  nature  of  the  partnership  business,  or  the  place  where  it  is  car- 
ried on,  without  the  consent  of  all  existing  partners. 

Expulsion  of  partner.  35.  1.  No  majority  of  the  partners  can  expel  any  part- 
ner, unless  a  power  to  do  so  has  been  conferred  by  written  agreement  between 
the  partners.  2.  Where  such  power  is  conferred  it  may  be  exercised  only  in  good 
faith,  with  a  view  to  the  benefit  of  the  firm,  and  the  partner  whom  it  is  sought  to 
expel  must  have  an  opportimity  of  being  heard.  —  E.  §25;  N.  S.  W.  25;  V.  29;  T.  30; 
S.  A.  25;  Q.  28;  N.  Z.  28. 

Retirement  of  partner  where  fixed  term.  36.  Where  a  partnership  has  been 
entered  iato  for  a  fixed  term,  no  partner  can  retire  from  it  during  that  term  ex- 
cept with  the  consent  of  all  the  partners,  or  in  the  exercise  of  an  option  previ- 
ously conferred  by  written  agreement. 

37.  =  N.  S.  W.  §  26,  except  that  in  both  subsections  the  words  "in  writing" 
are  inserted  after  the  word  "notice". 

38.  =  N.  S.  W.  §  27. 

39.  =  V.  §  32. 

40—41.  =  N.  S.  W.  §  29—30. 

42.  =  N.  S.  W.  §  31,  except  that  the  words  "or  redeemable  charge"  are  omitted, 
and  that  the  words  "require  any  accounts"  are  substituted  for  the  words  "require 
any  account". 

Dissolution  of  partnership  and  its  consequences. 

43.  =  N.  S.  W.  §  32,  except  that  in  (3)  the  words  "in  writing"  are  inserted 
after  the  word  "notice". 

44.  1.  =  N.  S.  W.  §  33  (1).  2.  A  partnership  may  at  the  option  of  the  other 
partners,  or  any  of  them,  by  written  notice  be  dissolved  if  any  partner  assigns  his 
share  of  the  partnership  property,  or  suffers  such  share  to  be  charged  under  this 
Act  for  his  separate  debt.  3.  The  dissolution  shall  take  effect  from  the  date  of 
the  death,  bankruptcy,  or  notice  as  the  case  may  be.  4.  Such  notice  shall  be 
given  within  twenty-eight  days  after  the  partner  or  partners  giving  the  same  has 
or  have  notice  of  the  assignment  or  charge. 

45.  =  N.  S.  W.  §  34. 

Dissolution  by  the  Court.  46.  On  application  by  a  partner  the  court  may 
decree  a  dissolution  of  the  partnership  in  any  of  the  following  cases:  a)  When  a 
partner  is  found  lunatic  by  inquisition,  or  is  shown  to  the  satisfaction  of  the 
court  to  be  of  unsound  mind,  in  either  of  which  cases  the  application  may  be 
made  as  well  on  behalf  of  that  partner  by  his  committee  or  next  friend  or  person 
having  title  to  intervene,  as  by  any  other  partner ;  b)  When  a  partner,  other  than 
the  partner  suing,  becomes  in  any  other  way  permanently  incapable  of  performing 
his  part  of  the  partnership  contract;  c)  When  a  partner,  other  than  the  partner 
suing,  has  been  guilty  of  such  conduct  as  in  the  opinion  of  the  court,  re  ard 
being  had  to  the  nature  of  the  business,  is  calculated  to  prejudicially  affectgthe 
carrying  on  of  the  business;  d)  When  a  partner,  other  than  the  partner  suing,  wil- 
fully or  persistently  commits  a  breach  of  the  partnership  agreement,  or  otherwise 
so  conducts  himself  in  matters  relating  to  the  partnership  business,  that  it  is  not  rea- 
sonably practicable  for  the  other  partner  or  partners  to  carry  on  the  business  in 
partnership  with  him;  e)  When  a  partner,  other  than  the  partner  suing,  encum- 
bers his  interest  in  the  property  or  profits  of  the  firm;  f)  When  the  business  of 
the  partnership  can  only  be  carried  on  at  a  loss;  g)  Whenever  in  any  case  what- 
ever circumstances  have  arisen  which,  in  the  opinion  of  the  court,  render  it  just 
and  equitable  that  the  partnership  be  dissolved.  —  E.  §  35;  N.  S.  W.  35;  V.  39;  T.  40; 

S.  A.  35;   Q.  38;  N.  Z.  38. 

47.  1.  =  N.  S.  W.  §  36  (1),  except  that  the  beginning  word  is  "where"  in- 
stead of  "when".  2.  An  advertisement  in  the  Government  Gazette  and  in  a  Perth 
or  local  newspaper  (if  any)  as  to  a  firm  whose  principal  place  of  business  is  in 
Western  Australia,  shall  be  notice  as  to  persons  who  had  not  dealings  with  the  firm 
before  the  date  of  the  dissolution  or  change  so  advertised.   3.  =  N.  S.  W.  §  36  (3). 

—  E.  §  36;  N.  S.  W.  36;  V.  40;  T.  41;  S.  A.  36;  Q.  39;  N.  Z.  39.  —  A  retiring  partner  is  li- 
able for  subfsequently  contracted  liabilities  where  old  creditors  continue  to  do  business  with  the 
firm  in  the  belief  that  he  is  still  a  member  of  the  firm,  where  he  has  not  given  proper  notice, 
and  it  is  found  as  a  fact  that  the  creditor  was  justified  in  the  belief  that  defendant  was  stiil  a 
member  of  the  firm.  —  Piesse  &  Co.  v.  Cargeeg,  6  W.  A,  L.  R.  223. 
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48 — 50.  =  N.  S.  W.  §  37 — 39,  except  that  in  §  48  the  words  "necessary  or 
3)roper"  are  substituted  for  the  words  "necessary  and  proper". 

Sale  of  good-will  on  dissolution.  51.  On  the  dissolution  of  a  partnership  every 
partner  shall  be  entitled,  in  the  absence  of  any  agreement  to  the  contrary,  to  have 
ithe  good-will  of  the  business  sold  for  the  common  benefit  of  all  the  partners. 

Use  of  partnership  name  may  be  restrained.  52.  After  a  dissolution  every  part- 
ner in  the  dissolved  firm,  or  his  representatives,  may,  in  the  absence  of  any  agree- 
ment to  the  contrary,  restrain  any  other  partner,  or  his  representative,  from  car- 
rying on  the  same  business  under  the  firm-name  until  the  affairs  of  the  firm  have 
been  wound  up  and  the  partnership  property  disposed  of. 

53.  =  V.  §  44. 

54.  =  N.  S.  W.  §  41. 

55.  1—2.  =  N.  S.  W.  §  42  (1—2),  except  that  in  (1)  the  words  "surviving  or 
continuing  partners"  are  substituted  for  the  words  "surviving  and  continuing  part- 
ners". A  new  subsection  is  added  as  follows:  3.  In  determining  how  far  the 
profits  made  since  the  dissolution  are  attributable  to  the  outgoing  partner's  ca- 
pital, the  court  shall  have  regard  to  the  nature  of  the  business,  the  amount  of 
capital  from  time  to  time  employed  in  it,  the  skill  and  industry  of  each  partner 
taking  part  in  it,  and  the  conduct  of  the  parties  generally.  And  the  court  may 
allow  to  any  such  continuing  partners  such  remuneration  as  to  the  court  seems 
meet  for  carrying  on  the  partnership  business. 

56.  ==  N.  S.  W.  §  46. 

57.  =  V.  §  48.  

Schedule. 

Act  Repealed. 
Section  4  of  the  Imperial  Act,   19   and  20  Victoria,  97  ("The  Mercantile  Law  Amend- 
vment  Act,  1856"),  as  adopted  by  the  Ordinance  31  Victoria,  No.  8. 


b)  No.  17  of  1909.    An  Act  to  establish  Limited  Partnersliips 
(6th  February,  1909).^) 


Short  title.  1.  This  Act  may  be  cited  as  the  Limited  Partnerships  Act,  1909.  — 
E.  §  1;  T.  1. 

Commencement.  2.  This  Act  shall  come  into  force  on  the  first  day  of  May, 
One  thousand  nine  hundred  and  nine.  —  E.  §  2;  T.  2. 

Interpretation.  3.  In  the  construction  of  this  Act  the  following  words  and 
expressions  shall  have  the  meanings  respectively  assigned  to  them  in  this  section, 
Tinless  there  is  something  in  the  subject  or  context  repugnant  to  such  construction  : 
"Firm",  "firm  name",  and  "business"  have  the  same  meanings  as  in  the  Partnership 
Act,  1895;  "General  partner"  shall  mean  any  partner  who  is  not  a  limited  partner 
as  defined  by  this  Act.  —  E.  §  3;  T.  3. 

Definition  and  constitution  of  limited  partnership.  4.  1.  Prom  and  after  the 
commencement  of  this  Act  hmited  partnerships  may  be  formed  in  the  manner 
and  subject  to  the  conditions  by  this  Act  provided.  2.  A  hmited  partnership  shall 
not  consist,  in  the  case  of  a  partnership  carrying  on  the  business  of  banking,  of 
more  than  ten  persons,  and,  in  the  case  of  any  other  partnership,  of  more  than 
twenty  persons,  and  must  consist  of  one  or  more  persons  called  general  partners, 
who  shall  be  liable  for  all  debts  and  obhgations  of  the  firm,  and  one  or  more  persons 
to  be  called  limited  partners,  who  shall  at  the  time  of  entering  into  such  partnership 
contribute  thereto  or  undertake  to  contribute  thereto  a  sum  or  sums  as  capital 
or  property  valued  at  a  stated  amount,  which  shall  be  chargeable  with  and  app- 
Hcable  to  the  payment  of  the  debts  and  obligations  of  the  firm  and  who  shall  not 
be  hable  for  the  debts  or  obhgations  of  the  firm.  3.  A  limited  partner  shaU  not 
during  the  continuance  of  the  partnership,  either  directly  or  indirectly,  draw  out 
or  receive  back  any  part  of  his  contribution,  and  if  he  does  so  draw  out  or  receive 

1)  The  reference  in  the  notes  are  to  (E.)  the  English  Limited  Partnerships  Act,  1907 
(7  Edw.  7,  c.  24),  to  the  Tasmanian  Limited  Partnerships  Act,  1908,  the  Mercantile  Act  of 
-Queensland,  and  the  Partnership  Act  of  New  Zealand. 
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back  any  such  part  shall  be  Uable  for  the  debts  and  obhgations  of  the  firm  up  to 
the  amount  so  drawn  out  or  received  back.  4.  A  body  corporate  may  be  a  limited 
partner.  —  E.  §  4;  T.  4;  Q.  53,  61,  62;  N.  Z.  49,  69,  60. 

Registration  of  limited  partnership  required.  5.  Every  limited  partnership 
must  be  registered  as  such  in  accordance  with  the  provisions  of  this  Act,  or  in 
default  thereof  it  shall  be  deemed  to  be  a  general  partnership,  and  every  limited 
partner  shall  be  deemed  to  be  a  general  partner.  —  E.  §  5;  T.  5. 

Modifications  of  general  law  in  the  case  of  limited  partnerships.  6.  1.  A  limited 
partner  shall  not  take  part  in  the  management  of  the  partnership  business,  and 
shall  not  have  power  to  bind  the  firm:  Provided  that  the  hmited  partner  may, 
by  himself  or  his  agent,  at  any  time  inspect  the  books  of  the  firm,  and  examine 
into  the  state  and  prospects  of  the  partnership  business,  and  may  advise  with 
the  partners  thereon.  If  a  limited  partner  takes  part  in  the  management  of  the 
partnership  business  he  shall  be  liable  for  all  debts  and  obligations  of  the  firm 
incurred  while  he  so  takes  part  in  the  management  as  though  he  were  a  general 
partner.  2.  A  hmited  partnership  shall  not  be  dissolved  by  the  death  or  bankruptcy 
of  a  Umited  partner,  and  the  lunacy  of  a  hmited  partner  shall  not  be  a  ground 
for  dissolution  of  the  partnership  by  the  court.  3.  In  the  event  of  the  dissolution 
of  a  hmited  partnership  its  affairs  shall  be  wound  up  by  the  general  partners,  unless 
the  court  otherwise  orders.  4.  Apphcations  to  the  court  to  wind  up  a  Umited  part- 
nership shall  be  by  petition  under  the  Companies  Act,  1893,  and  the  provisions 
of  that  Act  relating  to  the  winding-up  of  companies  by  the  court  and  of  the  rules 
made  thereunder  (including  provisions  as  to  fees)  shall,  subject  to  such  modifications 
(if  any)  as  the  Governor,  may  by  rules  provide,  apply  to  the  winding-up  by  the 
court  of  limited  partnerships,  with  the  substitution  of  general  partners  for  directors. 
5.  Subject  to  any  agreement  expressed  or  implied  between  the  partners:  a)  Any 
difference  arising  as  to  ordinary  matters  connected  with  the  partnership  business 
may  be  decided  by  a  majority  of  the  general  partners ;  b)  A  Umited  partner  may, 
with  the  consent  of  the  general  partners,  assign  his  share  in  the  partnership,  and 
upon  such  an  assignment  the  assignee  shall  become  a  limited  partner  with  all  the 
rights  of  the  assignor;  c)  The  other  partners  shall  not  be  entitled  to  dissolve  the 
partnership  by  reason  of  any  Umited  partner  suffering  his  share  to  be  charged 
for  his  separate  debt;  d)  A  person  may  be  introduced  as  a  partner  without  the 
consent  of  the  existing  limited  partners;  e)  A  Umited  partner  shall  not  be  entitled 
to  dissolve   the   partnership  by  notice.  —  E.  §  6;  T.  6;  Q.  56,  57;  N.  Z.  53,  54. 

Law  as  to  private  partnerships  to  apply  where  not  excluded  by  this  Act.  7.  Subject 
to  the  provisions  of  this  Act,  the  Partnership  Act,  1895,  and  the  rules  of  equity 
and  of  common  law  appUcable  to  partnerships,  except  so  far  as  they  are  inconsistent 
with  the  express  provisions  of  the  last-mentioned  Act,  shall  apply  to  Umited  part- 
nerships. —  E.  §7;  T.  7. 

Manner  and  particulars  of  registration.  8.  The  registration  of  a  limited  part- 
nership shaU  be  effected  by  sending  by  post  or  deUvering  to  the  Registrar  a  state- 
ment signed  by  the  partners  containing  the  following  particulars:  a)  The  firm 
name;  b)  The  general  nature  of  the  business;  c)  The  principal  place  of  business; 
d)  The  full  name  of  each  of  the  partners ;  e)  The  term,  if  any,  for  which  the  partner- 
ship is  entered  into,  and  the  date  of  its  commencement;  f)  A  statement  that  the 
partnership  is  Umited,  and  the  description  of  every  limited  partner  as  such ;  g)  The 
sum  contributed  by  each  Umited  partner,  and  whether  paid  in  cash  or  how  otherwise. 
—  E.  §  8;  T.  8;  Q.  57;  N.  Z.  54. 

Registration  of  changes  in  partnerships.  9,  1.  If  during  the  continuance  of 
a  hmited  partnership  any  change  is  made  or  occurs  in:  a)  The  firm  name;  b)  The 
general  nature  of  the  business;  c)  The  principal  place  of  business;  d)  The  partners 
or  the  name  of  any  partner;  e)  The  term  or  character  of  the  partnership;  f)  The 
sum  contributed  by  any  Umited  partner;  g)  The  Uability  of  any  partner  by  reason 
of  his  becoming  a  Umited  instead  of  a  general  partner  or  a  general  instead  of  a 
Umited  partner ;  a  statement,  signed  by  the  firm,  specifying  the  nature  of  the  change 
shaU  within  seven  days  be  sent  by  post  or  delivered  to  the  Registrar.  2.  If  default 
is  made  in  compUance  with  the  requirements  of  this  section  each  of  the  general 
partners  shall  on  summary  conviction  be  Uable  to  a  fine  not  exceeding  one  pound 
for  each  day  during  which  the  default  continues.  —  E.  §  9;  T.  9. 

Notice  in  Gazette  of  general  partner  becoming  a  limited  partner  and  of  assignment 
of  share  of  limited  partner.    10.    Notice  of  any  arrangement  or  transaction  under 


PARTNERSHIP  ACTS.  105 

■which  any  person  will  cease  to  be  a  general  partner  in  any  firm,  and  will  become 
a  hmited  partner  in  that  firm,  or  under  which  the  share  of  a  limited  partner  in 
a  firm  will  be  assigned  to  any  person,  shall  be  forthwith  advertised  in  the  Oovern- 
ment  Oazette,  and  until  notice  of  the  arrangement  or  transaction  is  so  advertised, 
the  arrangement  or  transaction  shall,  for  the  purposes  of  this  Act,  be  deemed  to 
be  of  no  effect.  —  E.  §  10;  T.  11;  Q.  58;  N.  Z.  60. 

Ad  valorem  stamp  duty  on  contributions  by  limited  partners.  11.  The  statement 
of  the  amount  contributed  by  a  limited  partner,  and  a  statement  of  any  increase 
in  that  amount,  sent  to  the  Registrar  for  registration  under  this  Act,  shall  be  charged 
with  ad  valorem  stamp  duty  of  five  shilhngs  for  every  one  hundred  pounds,  and 
any  fraction  of  one  hundred  pounds  over  any  multiple  of  one  hundred  pounds, 
of  the  amount  so  contributed,  or  of  the  increase  of  that  amount,  as  the  case  may 
be;  and  in  default  of  payment  of  stamp  duty  thereon  as  herein  required,  the  duty 
with  interest  thereon  at  the  rate  of  five  per  cent,  per  annum  from  the  date  of 
dehvery  of  such  statement  shall  be  a  joint  and  several  debt  to  His  Majesty,  re- 
coverable from  the  partners,  or  any  of  them,  in  the  said  statements  named,  or, 
in  the  case  of  an  increase,  from  all  or  any  of  the  said  partners  whose  discontinuance 
in  the  firm  shall  not,  before  the  date  of  delivery  of  such  statement  of  increase,  have 
been  duly  notified  to  the  Registrar.  —  E.  §  11. 

Making  false  returns  to  be  misdemeanour.  12.  Every  one  commits  a  misdemea- 
nour, and  shall  be  liable  to  imprisonment  with  hard  labour  for  a  term  not  exceeding 
two  years,  who  makes,  signs,  sends,  or  dehvers  for  the  purpose  of  registration  under 
this  Act  any  false  statement  known  by  him  to  be  false.  —  E.  §  12;  T.  12;  Q.  57; 
N.  Z.  55. 

Registrar  to  file  statement  and  issue  certificate  of  registration.  13.  On  receiving 
any  statement  made  in  pursuance  of  this  Act,  the  Registrar  shaU  cause  the  same 
to  be  filed,  and  he  shall  send  by  post  to  the  firm  from  whom  such  statement  shall 
have  been  received  a  certificate  of  the  registration  thereof.  —  E.  §  13;  T.  13. 

Register  and  index  to  be  kept.  14.  The  Registrar  shall  keep,  in  proper  books, 
to  be  provided  for  the  purpose,  a  register  and  an  index  of  aU  the  limited  partnerships 
registered  as  aforesaid,  and  of  all  the  statements  registered  in  relation  to  such 
partnerships.  —  E.  §  14;  T.  14. 

Registrar  of  Joint  Stock  Companies  to  be  Registrar  under  Act.  15.  The  Registrar 
of  Companies  shall  be  the  Registrar  of  limited  partnerships,  and  the  office  for 
the  registration  of  companies  in  Perth  shall  be  the  office  for  the  registration  of 
hmited  partnerships.  —  E.  §§  14,  15;  Q.  57;  N.  Z.  64. 

Inspection  of  statements  registered.  16.  1.  Any  person  may  inspect  the  state- 
ments filed  by  the  Registrar  in  the  register  offices  aforesaid,  and  there  shall  be 
paid  for  such  inspection  such  fees  as  may  be  appointed  by  the  Governor,  not  ex- 
ceeding one  shilhng  for  each  inspection;  and  any  person  may  require  a  certificate 
of  the  registration  of  any  limited  partnership,  or  a  copy  of  or  extract  from  any 
registered  statement,  to  be  certified  by  the  Registrar,  and  there  shall  be  paid  for 
such  certificate  of  registration,  certified  copy,  or  extract  such  fees  as  the  Governor 
may  appoint,  not  exceeding  two  shillings  for  the  certificate  of  registration,  and 
not  exceeding  sixpence  for  each  foho  of  seventy-two  words.  2.  A  certificate  of 
registration,  or  a  copy  of  or  extract  from  any  statement  registered  under  this 
Act,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  Registrar  (whom  it 
shall  not  be  necessary  to  prove  to  be  the  Registrar)  shall,  in  all  legal  proceedings, 
civil  or  criminal,  and  in  all  cases  whatsoever  be  received  in  evidence.  —  E.  §  16; 
T.  15. 

Power  to  make  rules.  17.  The  Governor  may  make  rules  concerning  any  of 
the  following  matters:  a)  The  fees  to  be  paid  to  the  Registrar  under  this  Act, 
so  that  they  do  not  exceed  in  the  case  of  the  original  registration  of  a  hmited  part- 
nership the  sum  of  two  pounds,  and  in  any  other  case  the  sum  of  five  shillings; 
b)  The  duties  or  additional  duties  to  be  performed  by  the  Registrar  for  the  pur- 
poses of  this  Act ;  c)  The  forms  to  be  used  for  the  purposes  of  this  Act ;  d)  Generally 
the  conduct  and  regulation  of  registration  under  this  Act  and  any  matters  incidental 
thereto.  —  E.  §  17;  T.  16. 
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1.  New  South  Wales.    No.  100  of  1902.    An  Act  to  provide  for  the 
Registration  of  Firms  (17th  December,  1902). 

Short  title.    1.    This  Act  may  be  cited  as  the  Registration  of  Firms  Act,  1902. 

—  V.  1;  T.  1;  Q.  1;  W.  A.  1. 

Commencement  of  Act.  2,  This  Act  shall  come  into  operation  on  the  first  day 
of  January,  One  thousand  nine  hundred  and  three.  —  V.  2;  T.  2;  W.  A.  2. 

Interpretation.  3.  In  this  Act,  unless  the  context  otherwise  requires:  "Busi- 
ness" includes  trade  and  profession.  "Firm"  means  any  two  or  more  persons 
lawfully  associated  for  the  purpose  of  carrying  on  any  business,  but  shall  not 
include  a  company  registered  or  incorporated  within  the  British  Dominions  un- 
der, by,  or  in  pursuance  of  any  Act  of  Parliament,  Letters  Patent,  or  Royal 
Charter.  "Firm-name"  means  the  name  or  style  under  which  any  business  is 
carried  on,  whether  in  partnership  or  otherwise.  "Prescribed"  means  prescribed 
by  regulations  made  in  pursuance  of  this  Act.  "Usual  name"  includes  a  signa- 
tiu-e  habitually  used  for  business  purposes.  "Registrar- General"  includes  a  De- 
puty Registrar-General  and  Deputy  Registrar  lawfully  appointed  for  the  time 
being.  —  V.  3;  T.  3;  Q.  2;  W.  A.  3. 

Firms  and  persons  to  be  registered.  4.  From  and  after  the  commencement 
of  this  Act  a)  Every  firm  carrying  on  business  or  having  any  place  of  business 
in  New  South  Wales  under  a  firm-name  which  does  not  consist  of  the  full  or  the 
usual  names  of  all  the  partners  without  any  addition;  and  b)  Every  person  car- 
Tying  on  business  or  having  any  place  of  business  in  New  South  Wales  under  any 
firm-name  consisting  of  or  containing  any  name  or  addition  other  than  the  full 
or  the  usual  name  of  that  person  shall  register  in  the  manner  directed  by  this 
Act  the  name  under  which  their  or  his  business  is  or  is  intended  to  be  carried  on. 

—  V.  4;  T.  4;   Q.  4,   5;  W.  A.  4. 

Manner  and  particulars  of  registration.  5.  Registration  under  this  Act  shall 
be  effected  by  sending  by  post  or  delivering  to  the  Registrar-General  a  statement  in 
writing  containing  the  following  particulars:  a)  The  firm-name;  b)  The  nature  of 
the  business ;  c)  The  place  or  places  where  the  business  is  carried  on,  or  is  intended 
to  be  carried  on,  in  New  South  Wales ;  d)  The  full  name,  usual  residence,  and  other 
occupation  (if  any)  of  the  person  or  persons  carrying  on  or  intending  tocarry  on 
the  business;  e)  If  the  business  is  commenced  after  the  commencement  of  this 
Act,  the  date  of  the  commencement  of  the  business.  —  V.  6;  T.  5;  Q.  7;  W.  A.  5. 

Particulars  to  be  written  by  persons  registering,  and  attested.  6.  1.  The  per- 
son or  persons  carrying  on  or  intending  to  carry  on  any  business  required  to  be 
registered  as  aforesaid  shall  sign  or  acknowledge  a  statement  of  the  particulars 
required  for  registration,  if  in  New  South  Wales,  in  the  presence  of  the  Registrar- 
General  or  a  justice  of  the  peace,  or  a  commissioner  of  the  Supreme  Court  for  ta- 
king affidavits,  or  a  barrister  or  solicitor  practising  in  New  South  Wales,  and,  if 
elsewhere  than  in  New  South  Wales,  in  the  presence  of  a  British  consul,  a  notary 
public,  or  the  Agent-General  of  the  State  of  New  South  Wales,  or  a  commissioner 
for  affidavits  for  New  South  Wales,  by  whom  respectively  such  signatures  or  ack- 
nowledgments shall  be  attested.  2.  The  foregoing  provisions  of  this  section  shall 
be  deemed  to  be  complied  with  if  any  partner  in  New  South  Wales  signs  or 
acknowledges  the  said  statement.  3.  If  there  is  in  New  South  Wales  no  partner 
carrying  on  or  intending  to  carry  on  a  business  carried  on  under  a  firm-name, 
the  foregoing  provisions  of  this  section  shall  be  deemed  to  be  sufficiently  com- 
plied with  if  the  said  statement  is  signed  or  acknowledged  by  any  person  who 
has  previously  filed  in  the  office  of  the  Registrar-General  a  statutory  declaration 
or  produced  a  power  of  attorney  showing  that  he  is  duly  authorised  by  and  on 
behalf  of  such  person  or  persons  as  is  or  are  described  in  such  declaration  or  power 
of  attorney  to  carry  on  the  business  the  firm-name  of  which  he  desires  to  have 
registered.  4.  A  fee  of  two  shiUings  and  sixpence  shall  be  paid  to  the  Registrar- 
General  on  filing  any  such  statutory  declaration  or  producing  such  power  of  attorney. 

—  V.  7;  T.  7;  Q.  7,  13;  W.  A.  6. 


1)  The  references  in  the  notes  are  to  the  Australian  acts  herein  reprinted. 
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Time  for  registration.  7.  1.  Firms  and  persons  required  to  be  registered 
under  this  Act,  who  at  the  commencement  of  this  Act  are  carrying  on  business 
in  New  South  Wales,  shall  comply  with  the  provisions  of  this  Act  within  six  months 
after  such  commencement.  2.  Other  firms  and  persons  required  to  be  registered 
under  this  Act  shall  register  accordingly  before  they  commence  business.  —  V.  8; 
T.  8;  Q.,  6;  W.  A.  7. 

Registration  of  changes  in  firm.  8.  Where  a  change  occurs  in  the  constitution 
of  a  registered  firm,  the  members  of  the  firm  as  reconstituted  shall,  within  one 
month  after  such  change,  send  by  post  or  deUver  to  the  Eegistrar-General  a 
statement  thereof  in  the  form  in  the  Schedule  to  this  Act  or  in  any  other  pre- 
scribed form;  and  the  same  provision  shall  apply  where  a  change  occurs  in  the 
ownership  of  any  business  carried  on  by  one  person  and  required  to  be  registered 
xinder  this  Act.  —  V.  10;  T.  10;  Q.  11;  W.  A.  9. 

Re-registration  on  change  of  firm-name.  9.  Where  a  change  occurs  in  the 
firm-name  of  any  firm  or  person  required  to  be  registered  under  this  Act,  such 
firm  or  person  shall  re-register,  as  in  the  case  of  a  new  business,  and  the  state- 
ment sent  or  delivered  to  the  Registrar-General  shall  mention  the  former  firm- 
name  as  being  abandoned,  as  well  as  the  particulars  required  for  a  new  registration. 

—  V.  11;  T.  11;   Q.  9;  W.  A.  10. 

Penalty  for  default  in  registration.  10.  If  any  person  by  this  Act  required  to 
send  or  deliver  any  statement  shall  make  default  without  reasonable  excuse  in  sen- 
ding or  deUvering  the  same  within  the  prescribed  time  after  a  written  demand  in 
that  behalf  by  the  Registrar-General  or  in  the  manner  and  within  the  time  specified 
by  this  Act,  he  shall  on  conviction  be  liable  to  a  penalty  not  exceeding  two  pounds 
for  the  first  offence,  and  for  every  subsequent  conviction  to  a  penalty  not  exceed- 
ing five  pounds.  —  V.  12;  T.  12;  Q.  17;  W.  A.  11. 

Persons  in  default  bringing  action  shall  be  ordered  by  court  to  register. 
11.  1.  Where  any  firm  or  person  by  this  Act  required  to  send  or  deliver  any  state- 
ment to  the  Registrar-General  has  therein  made  default,  and  during  such  default 
commences  any  suit  or  action  in  any  court  ia  the  firm-name  or  for  a  cause  of 
action  arising  out  of  any  dealing  by  such  firm  or  person  in  the  firm-name,  such 
court  shall  order  the  firm  or  person  in  default  to  send  or  deliver  to  the  Re- 
gistrar-General the  proper  statement  as  required  by  this  Act,  and  may  stay  aU 
proceedings  in  the  suit  or  action  until  the  order  be  complied  with,  or  allow  pro- 
ceedings to  be  continued  on  an  undertaking  to  comply  with  such  order  withm  a 
time  to  be  limited  by  the  court.  2.  The  power  by  this  section  given  to  the  court 
may  be  exercised  by  a  Supreme  Court  judge  in  chambers,  or  by  a  District  Court 
judge,  or  by  a  police  or  stipendiary  magistrate,  or  by  two  or  more  justices  sitting 
in  petty  sessions.  —  V.  13;  T.  13;  Q.  19;  W.  A.  12. 

Proceedings  against  non-registered  firms.  12.  If  any  firm  or  person  required 
to  be  registered  as  provided  in  this  Act  shall  fail  to  register  accordingly,  aU  pro- 
•ceedings  in  any  court  of  competent  jurisdiction  may  be  taken  and  prosecuted 
against  such  firm  or  person  in  the  name  under  which  such  firm  or  person  is  carrying 
on  business,  and  such  name  shall  for  the  purposes  of  such  proceedings  be  a  suf- 
ficient designation  of  such  firm  or  person  in  aU  writs,  summonses,  plaints,  and 
other  legal  documents  and  instruments.  Provided  however  that  nothing  in  this 
section  shall  be  construed  to  exempt  any  firm  or  person  from  compUance  with 
any  of  the  provisions  of  this  Act.  —  Q.  17  (4). 

Making  false  returns  under  this  Act  to  be  a  misdemeanour.  13.  Every  person 
who  wilfully  makes,  signs,  acknowledges,  or  sends  or  delivers  to  the  Registrar- 
General  any  false  statement  purporting  to  be  made  under  this  Act  shall  be 
guilty  of  a  misdemeanour,  and  shaU  on  conviction  be  liable  to  imprisonment  for 
-a  term  not  exceeding  two  years.  —  V.  14;  T.  14;  W.  A.  13. 

Informations  for  offences.  14.  Informations  for  offences  against  this  Act 
(other  than  those  referred  to  in  the  last  preceding  section)  or  for  breaches  of  any 
regulations  made  under  this  Act  shall  be  heard  and  determined  in  a  summary  way 
by  a  court  of  petty  sessions.  An  appeal  shall  lie  from  any  conviction  for  any  such 
offence  or  breach.  —  T.  22;  Q.  22. 

Registrar  to  file  statement  and  issue  certificate.  15.  The  Registrar-General 
on  receiving  any  statement  made  in  pursuance  of  this  Act,  shall  cause  the  same 
to  be  filed,  and  shall  send  by  post  or  deliver  a  certificate  of  the  registration  there- 
of to  the  firm  or  person  registering.  —  V.  15;  T.  15;  Q.  14;  W.  A.  14. 
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Register  and  index  to  be  kept.  16.  The  Registrar-General  shall  keep  in  pro- 
per books,  to  be  provided  for  the  purpose,  a  register  and  an  index  of  all  the  firm- 
names  of  firms  and  persons  registered  under  this  Act,  together  with  the  state- 
ments registered  in  reference  thereto.  —  V.  16;  T.  16;  Q.  15  (2);  W.  A.  15. 

Inspection  of  statements  registered.  17.  1.  Any  person  may  inspect,  make  a 
copy  of,  or  extracts  from  the  statements  filed  by  the  Registrar- General,  and  there 
shall  be  paid  for  every  such  inspection  a  fee  of  one  shilling.  2.  Aiiy  person 
may  require  a  certificate  of  the  registration  of  any  firm  or  person,  or  a  copy 
of,  or  extract  from  any  registered  statement  to  be  certified  by  the  Registrar- 
General,  and  there  shall  be  paid  for  every  such  certificate  of  registration  a  fee  of 
five  shillings,  and  for  every  such  copy  or  extract  a  fee  at  the  rate  of  sixpence 
for  each  foUo  of  seventy-two  words,  or  such  other  fees  as  may  be  prescribed  by 
the  Governor.  3.  A  certificate  of  registration,  or  a  copy  of,  or  extract  from  any 
statement  registered  under  this  Act,  purporting  to  be  signed  and  certified  by 
the  Registrar-General,  shall  in  aU  courts  of  justice  within  the  State  of  New 
South  Wales  be  admitted  as  'prima  facie  evidence  of  the  fact  and  date  of  regis- 
tration as  shown  thereon  and  of  the  other  particulars  therein  contained.  — V.  17; 
T.  17,  18;  Q.  15  (4),  20;  W.  A.  16. 

Registrar-General  to  send  reply  to  inquiries.    18.   It  shall  be  the  duty  of  the 

Registrar- General  on  receiving  payment  of  such  fees  as  may  be  prescribed  to  send 
by  post  a  reply  to  any  inquiry  made  of  him  by  letter  in  reference  to  any  regis- 
tration effected  under  the  provisions  of  this  Act.  —  V.  18;  Q.  16. 

Registrar-General  to  report  offences  against  this  Act.  19.  It  shall  be  the  duty 
of  the  Registrar-General  to  take  cognizance  of  and  to  report  to  the  Attorney- 
General  or  the  Sohcitor-General  every  contravention  on  the  part  of  any  firm  or 
person  of  any  of  the  provisions  of  this  Act  or  of  any  regulations  made  hereunder. 

Regulations.  20.  The  Governor  may  make  regulations  to  take  effect  after 
the  commencement  of  this  Act:  a)  Prescribing  the  fees  to  be  paid  to  the  Re- 
gistrar-General under  this  Act:  Provided  that  for  the  registration  of  any  one 
statement  the  fee  shall  not  exceed  the  sum  of  five  shillings;  b)  Prescribing  the 
forms  to  be  used  and  the  mode  of  payment  of  fees  under  this  Act;  c)  Prescribing 
the  duties  or  additional  duties  to  be  performed  by  the  Registrar-General  for  the 
purposes  of  this  Act;  d)  Prescribing  generally  the  conduct  and  regulation  of  re- 
gistration under  this  Act  and  as  to  any  matters  incidental  thereto;  and  may  in 
those  regulations  authorise  any  penalty  not  exceeding  five  pounds  to  be  imposed 
for  any  breach  of  the  same.  AU  such  regulations  shall  be  published  in  the  Go- 
vernment Gazette,  and  shall  be  laid  before  both  Houses  of  Parliament  within  fourteen 
days  after  such  publication,  if  Pa,rliament  is  sitting,  but  if  Parliament  is  not  sit- 
ting, then  within  fourteen  days  after  the  next  meeting  of  Parliament.  —  V.  19,  20; 

T.  19,  20;   Q.  21;  W.  A.  17,   18. 

Forms.  21.  For  the  purpose  of  making  the  statements  required  by  this  Act, 
the  forms  in  the  Schedule  to  this  Act  or  any  prescribed  forms  to  the  same  effect 
may  be  used,  and  if  used,  shall  be  sufficient.  —  V.  21;  T.  21;  W.  A.  19. 


Schedule. 

Forms  of  Statement. 

Registration  of  Firms  Act  1902. 

A.  Original  registration  of  a  firm  [or  •person']. 
The  firm-name  is 

The  business  of  the  firm  [or  person]  is 
It  is  intended  to  carry  on  the  business  at 

Name  \pr  names]  of  person  [or  persons]  carrying  on  [or  intending  to   carry  on]  the 
bxisiness 


Full  name  [to  be  written  or 

acknowledged  by  each  person 

himself]. 


Usual  residence. 


Other  occupation,  description, 
and  addition  [if  any]. 
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Date  of  intended  commencement  of  business  or  establishment  of  new  place  of  business, 
if  after  the  commencement  of  the  Act 


day  of 


Signed  and  declared  at  on  the 

Before  me, — 
Registrar-Greneral;  or  ] 

Deputy  Registrar-General;  or 
Deputy  Registrar;  or 
A  Justice  of  the  Peace;  or 
A  Commissioner  for  taking  Affidavits;  or 
Barrister;  or 
Solicitor;  or 

British  Consul  at  ;  or 

Notary  public  of  ;  or 

Agent-General  of  the  State  of  New  South  Wales  [as  the  case  may  5e]. 


19 


Beglstratlon  of  Firms  Act  1902. 

B.  Notice  of  change  in  constitution  of  registered  firm. 
We  [or  I]  the  undersigned  [the  members  of  the  firm  as  reconstituted,  or  the  new  projyrietor 
of  the  business,  as  the  case  may  be]  hereby  give  notice  that  on  the  day  of 

19      ,  the  following  change  took  place  in  the  constitution  of  the  firm 
[or  person]  registered  by  the  name  of  and  Company,  that  is  to  say — 

*A.  B.  retired  from  the  firm. 
*C.  D.  became  a  member  of  the  firm. 


Ab  the  case  may  be. 


^Description  of  a  New  Member. 


Full  name. 


Usual  residence. 


Other  occupation,  description 
and  additions  [if  any]. 


on  the 


day  of 


Signed  and  declared  at 

Before  me, —  1 

Registrar-General;  or  ( 

Deputy  Registrar-General;  or 
Deputy  Registrar;  or 
A  Justice  of  the  Peace;  or 
A  Commissioner  for  taking  Affidavits;  or 
Barrister;  or 
Solicitor;  or 

British  Consul  at  ;  or 

Notary  pubhc  of  ;  or 

Agent-General  of  the  State  of  New  South  Wales  [as  the  case  may  6e]. 


19 


■f  As  upon  an  original  registration. 


Registration  of  Firms  Act  1902. 

C.  Notice  of  change  of  registered  firm-name.     [In  addition  to  Form  A.] 
The  persons  [or  person]  now  registering  are  [or  is]  the  persons  [or  person]  who  hereto- 
fore carried  on  business  under  the  registered  firm-name  of  and  Company, 
which  is  abandoned  as  from  the  date  of  this  notice. 


2.  Victoria.    56  Vic.  No.  1256.   An  Act  to  provide  for  the  Registration 
of  Firms  (1st  September,  1892). 

1.  =  N.  S.  W.  §  1,  except:  "1892"  is  substituted  for  "1902". 

2.  =  N.  S.  W.  §  2,  except:   "eight  hundred  and  ninety-three"  is  substituted 
for  "nine  hundred  and  three". 
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3.  =  N.  S.  W.  §  3,  except:  "within  the  British  dominions"  is  omitted;  the 
entire  sentence  beginniag  with  "Registrar-General"  and  ending  with  "time  being" 
is  omitted. 

4.  =  N.  S.  W.  §  4,  except:  "Victoria"  is  substituted  for  "New  South  Wales". 
Registration  unnecessary  in  case  of  temporary  contractors.  5.  Notwithstanding 

anything  contained  in  this  Act,  it  shaU  not  be  necessary  that  registration  under 
this  Act  be  effected  in  the  case  of  persons  who  do  not  publicly  notify  or  advertise 
themselves  as  carrying  on  any  specified  business  at  any  specified  place  of  busi- 
ness in  Victoria,  and  who  merely  contract  to  perform  specified  work  for  or  supply 
specified  materials  to  any  particular  person  within  any  period  not  exceeding  twelve 
months  from  the  time  of  so  contracting.  —  T.  6;  Q.  5. 

6.  =  N.  S.  W.  §  5,  except:  in  (c)  "of  the  business"  is  substituted  for  "where 
the  business  is  carried  on,  or  is  intended  to  be  carried  on,  in  New  South  Wales;" 
in  (e)  the  Act  reads:  "If  the  business  is  commenced,  or  any  new  place  of  business^ 
is  established  after  the  commencement  of  this  Act,  the  date  of  the  commencement 
of  the  business  or  establishment  of  the  place  of  business." 

Particulars  to  be  written  by  persons  registering,  and  to  be  attested.  7.  1.  The  per- 
sons carrying  on,  or  intending  to  carry  on  any  business  under  a  firm-name  required 
to  be  registered  as  aforesaid  shall  sign  or  acknowledge  a  statement  of  the  particulars 
required  for  registration,  if  in  Victoria,  in  the  presence  of  a  justice  of  the  peace,  oi^ 
a  commissioner  for  taking  declarations  and  affidavits,  or  a  cominissioner  for  taking 
affidavits,  or  a  barrister  and  solicitor,  and,  if  elsewhere  than  in  Victoria,  in  the 
presence  of  a  British  consul  or  notary  public,  by  whom  respectively  such  signa- 
tures or  acknowledgments  shall  be  attested.  2.  =  N.  S.  W.  §  6  (2),  except:  "Vic- 
toria" is  substituted  for  "New  South  Wales".  3.  =  N.  S.  W.  §  6  (3),  except:  "Vic- 
toria" is  substituted  for  "New  South  Wales" ;  after  "statutory  declaration"  is  in- 
serted the  following,  in  lieu  of  the  words  of  the  N.  S.  W.  Act:  "that  he  is  duly  au- 
thorised by  and  on  behalf  of  such  persons  as  are  described  in  such  declaration  to 
carry  on  the  business  the  firm-name  of  which  he  desires  to  have  registered." 
4.  A  fee  of  five  shillings  shall  be  paid  to  the  Registrar-General  on  filing  any  such 
statutory  declaration.  —  N.  S.  W.  6;  T.  7;  Q.  7,  13;  W.  A.  6. 

Time  for  registration.  8.  1.  The  firms  and  persons  required  to  be  registered 
as  provided  in  this  Act  shall  register  accordingly  before  they  commence  business. 
2.  Firms  or  persons  who  have  carried  on  business  in  Victoria  before  the  commence- 
ment of  this  Act  shall  be  deemed  to  have  sufficiently  complied  with  this  Act  if 
they  register  within  three  months  after  such  commencement.  —  N.  S.  W.  7;  T.  8; 
Q.  6;  W.  A.  7. 

Registered  name  always  to  be  used.  9.  The  firm-name  of  any  firm  or  person 
registered  under  this  Act  shall  be  used  in  all  matters  connected  with  or  relating 
to  the  business  carried  on  by  such  firm  or  person.  —  T.  9;  Q.  18;  W.  A.  9. 

10.  =  N.  S.  W.  §8,  except:  the  sentence  beginning  with  "and  the  same  pro- 
vision" is  omitted. 

Re-registration  on  change  of  firm-name.  11.  A  registered  firm  changing  its 
firm-name  shaU  be  registered  as  if  it  were  a  new  firm,  and  the  statement  sent  or 
delivered  to  the  Registrar-General  shall  mention  the  former  name  of  the  firm  as 
being  abandoned  by  it  as  well  as  the  particulars  required  for  a  new  registration. 

—  N.  S.  W.  9;  T.  11;   Q.  9;  W.  A.  10. 

12.  =  N.  S.  W.  §  10,  except:  "within  the  prescribed  time  after  a  written 
demand  in  that  behalf  by  the  Registrar- General  or"  is  omitted;  "five  pounds" 
is  substituted  for  "two  pounds",  and  "ten  pounds"  for  "five  pounds". 

Persons  in  default  bringing  action  shall  be  ordered  by  court  to  register. 
13.  1.  Where  any  firm  or  person  by  this  Act  required  to  send  or  deliver  any  state- 
ment to  the  Registrar-General  has  therein  made  default,  and  during  the  default 
commences  an  action  in  any  court  in  the  firm-name  or  for  a  cause  of  action  arising 
out  of  any  dealing  by  such  firm  or  person  in  the  firm-name,  such  court  shall  order 
the  firm  or  person  in  default  to  send  or  deHver  to  the  Registrar- General  the  proper 
statement,  and  may  stay  aU  proceedings  in  the  action  until  the  order  be  com- 
plied with,  or  allow  proceedings  to  be  continued  on  an  undertaking  to  comply 
with  the  order  within  a  time  to  be  limited  by  the  court.  2.  The  power  by  this 
section  given  to  the  court  may  be  exercised  by  a  judge  in  chambers.  —  N.  8.  W.  11; 

T.  13;  Q.  19;  W.  A.  12.  —  This  Act  does  not  enable  an  individual  to  bring  an  action  in  the 
name  of  his  firm   if  he   could  not  do  so  before  the  passing  of  the  Act.  —  Ba.5:ter  &  Co.  v.  Hill 
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&  Christie,  22  V.  L.  R.  22;  17  A.  L.  T.  332;  2  A.  L.  R.  160.  §  13  applies  to  proceedings  in  courts, 
of  petty  sessions.  —  Gleeson  Bros.  v.  Ellison  &  Evered,  27  V.  L.  R.  319;  23  A.  L.  T.  172;  8  A. 
L.  R.  28.    See  also  Nation  v.  Little,  21  V.  L.  R.  220;  17  A.  L.  T.  123;   1  A.  L.  R.  190. 

14.  =  N.  S.  W.  §  13. 

Registrar  to  file  statement  and  issue  certificate  of  registration.  15.  On  recei- 
ving any  statement  made  in  pursuance  of  this  Act  tlie  Registrar-General  shall  cause 
the  same  to  be  filed,  and  he  shall  send  by  post  or  deliver  a  certificate  of  the  regis- 
tration thereof  to  the  firm  or  person  registering.  —  N.  S.  W.  15;  T.  15;  Q.  14;  W.  A.  U. 

Register  and  index  to  be  Itept.  16.  The  Registrar- General  shall  keep  in  proper 
books,  to  be  provided  for  the  purpose,  a  register  and  an  index  of  all  the  firms 
and  the  firm-name  of  persons  registered,  and  of  all  the  statements  registered  in 
reference  thereto.  —  N.  S.  W.  16;  T.  16;  Q.  15  (2);  W.  A.  15. 

17.  1.  =  N.  S.  W.  §  17  (1).  2.  Any  person  may  require  a  certificate  of  the 
registration  of  any  firm  or  person,  or  a  copy  of,  or  extract  from  any  registered 
statement  to  be  certified  by  the  Registrar-General,  and  there  shall  be  paid  for 
every  such  certificate  of  registration  a  fee  of  five  shUlings,  and  for  each  folio  of  se- 
venty-two words  a  fee  of  sixpence  or  such  other  fees  as  may  be  prescribed  by  the 
Governor  in  CbuncU.  3.  A  certificate  of  registration,  or  a  copy  of,  or  extract 
from  any  statement  registered  under  this  Act,  purporting  to  be  signed  and  certi- 
fied by  the  Registrar-General,  shall  in  aU  courts  and  before  aU  arbitrators  be  ad- 
mitted as  prima  facie  evidence  thereof,  and  of  the  fact  and  date  of  registration  as 
shown  thereon.  —  N.  S.  W.  17;  T.  17,  18;  Q.  15  (4),  20;  W.  A.  16. 

Registrar-General  to  send  reply  to  inquiries.  18.  On  receiving  stamps  or  other- 
wise in  payment  of  such  fees  as  may  be  prescribed,  the  Registrar- General  shall  send 
by  post  a  reply  to  any  inquiry  made  of  him  by  letter  in  reference  to  any  regis- 
tration under  the  provisions  of  this  Act.  —  N.  S.  W.  18;  Q.  16. 

Power  for  Governor  in  Council  to  malie  regulations.  19.  The  Governor  in 
Council  may  make  regulations  as  to  all  or  any  of  the  following  matters:  a)  Pre- 
scribing the  fees  to  be  paid  to  the  Registrar-General  under  this  Act:  Provided 
that  for  the  registration  of  any  one  statement  the  fee  shall  not  exceed  the  sum 
of  five  shillings;  b)  Prescribing  the  forms  to  be  used,  and  the  mode  of  payment 
of  fees  under  this  Act;  c)  Prescribing  the  duties,  or  additional  duties,  to  be  perfor- 
med by  the  Registrar-General  for  the  purposes  of  this  Act;  and  d)  Prescribing 
generally  the  conduct  and  regulation  of  registration  under  this  Act,  and  as  to  any 
matters  incidental  thereto.  —  N.  S.  W.  20;  "t.  19;  Q.  21;  W.  A.  17. 

Regulations  to  be  laid  before  Parliament.  20.  1.  All  regulations  when  made 
by  the  Governor  in  Council  and  published  in  the  Government  Gazette  shall  be  va- 
lid in  law  as  if  the  same  were  enacted  in  this  Act.  2.  All  regulations  shaU 
within  one  month  after  the  making  thereof  be  laid  before  both  Houses  of  Par- 
liament, if  Parliament  be  then  in  session,  or  if  not  then  within  fourteen  days  after 
the  commencement  of  the  next  session  of  Parliament.  —  N.  S.  W.  20;  T.  20;  Q.  21; 
W.  A.  18. 

21.  =  N.  S.  W.  §21,  except:   "like  effect"  is  substituted  for  "same  effect".. 


Schedule. 

(The  forms  of  statement  are  substantially  similar  to  those  in  the  N.  S.  W.  Act,  q.  v.) 


3.  Tasmania.    63  Vic.  No.  34.   An  Act  to  provide  for  the  Registration 
of  Firms  (22  d  December,  1899). 

1.  =  N.  S.  W.  §  1,  except:  ''1899"  is  substituted  for  ''1902". 

Commencement  of  Act.  2.  This  Act  shall  come  into  operation  on  the  first  day 
of  July,  One  thousand  nine  hundred,  which  date  is  hereinafter  referred  to  as  the 
commencement  of  this  Act.  —  N.  S.  W.  2;  V.  2;  W.  A.  2. 

Interpretation.  3.  In  this  Act,  unless  some  other  meaning  is  clearly  intended  r 
"Business"  includes  trade  and  profession.  "Firm"  shall  mean  any  two  or  more 
persons  lawfully  associated  for  the  purpose  of  carrying  on  any  business,  but 
shall  not  include  a  company  incorporated  by  or  in  pursuance  of  any  Act  of  Par- 
liament, Letters  Patent,  or  Royal  Charter.  "Firm-name"  shall  mean  the  name 
or  style  under  which  any  business  is  carried  on,  whether  in  partnership  or  other- 
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mse.  "Prescribed"  shall  mean  prescribed  by  regulations  made  in  pursuance  of  this 
Act.  "Registrar"  shall  mean  the  Registrar  of  the  Supreme  Court.  "Usual  name" 
shall  include  a  signature  habitually  used  for  business  purposes.  —  N.  S.  W.  3;  V.  3; 

Q.  2;  W.  A.  3. 

4.  =  N.  S.  W.  §  4,  except:  in  (a)  "Tasmania"  is  substituted  for  "New  South 
Wales",  and  "or  all  the  acting  partners"  is  added  after  "partners";  in  (b)  "Tas- 
mania" is  substituted  for  "New  South  Wales";  and  a  third  subdivision  is  added: 
c)  Every  person  carrying  on  business,  or  having  any  place  of  business  in  Tasmania 
under  any  surname  only,  and  for  the  purposes  of  this  Act,  such  surname  so  used 
shall  be  deemed  a  firm-name. 

Manner  and  particulars  of  registration.  5.  Registration  under  this  Act  shall 
be  effected  by  sending  by  post  or  delivering  to  the  Registrar  a  statement  in 
writing  containing  the  following  particulars:  a)  The  firm-name,  b)  The  nature 
of  business,  c)  The  place  or  places  of  the  business,  d)  The  full  name,  usual  re- 
sidence, and  other  occupation  (if  any)  of  the  person  or  persons  carrying  on  or  in- 
tending to  carry  on  the  business,  e)  If  the  business  is  commenced  or  any  new 
place  of  business  is  established  after  the  commencement  of  this  Act,  the  date  of 
the  commencement  of  the  business  or  establishment  of  the  place  of  business.  — 
N.  S.  W.  5;  V.  6;  Q.  7;  W.  A.  5. 

Exemptions.  6.  Persons  who  do  not  publicly  notify  or  advertise  themselves 
as  carr3dng  on  any  specified  business  at  any  specified  place  of  business  in  Ta<?- 
mania,  and  who  merely  contract  to  perform  specified  work  for  or  supply  specified 
materials  to  any  particular  person  within  any  period  not  exceeding  twelve  months 
from  the  time  of  so  contracting,  shall  be  exempt  from  registration  under  this  Act. 

—  V.  5;   Q.  5. 

Particulars  for  registration.  7,  1.  The  persons  carrying  on  or  intending  to 
carry  on  any  business  under  a  firm-name  required  to  be  registered  as  aforesaid 
shall  sign  or  shall  acknowledge  a  statement  of  the  particulars  required  for  regis- 
tration, if  in  Tasmania,  in  the  presence  of  a  justice  of  the  peace,  or  commis- 
sioner for  taking  affidavits,  or  a  solicitor,  bank  manager,  postmaster,  or  post- 
mistress, and,  if  elsewhere  than  in  Tasmania,  in  the  presence  of  a  British  consul 
or  notary  public,  by  whom  respectively  such  signatures  or  acknowledgments  shall 
be  attested.  2.  =  N.  S.  W.  §  6  (2),  except:  "Tasmania"  is  substituted  for  "New 
South  Wales".  3.  =  V.  §  7  (3),  except:  "Tasmania"  is  substituted  for  "Victoria", 
and   "Registrar"   for   "Registrar-General".  —  N.  S.  W.  6;  V.  7.  13;  Q.  7;  W.  A.  6. 

Time  for  registration.  8.  The  firms  and  persons  required  to  be  registered  as 
aforesaid  shall  register  before  they  commence  business :  Provided  that  if  such  firms 
or  persons  have  carried  on  business  in  Tasmania  before  the  commencement  of  this 
Act,  it  shall  be  sufficient  if  they  register  within  three  months  after  that  date :  Pro- 
vided that  no  firm  or  person  shaU  be  registered  under  this  Act  by  a  firm-name 
identical  to  the  firm-name  of  any  other  firm  or  person  registered  under  this  Act, 
if  such  registration  is  likely  to  cause  such  persons  or  firms  to  be  mistaken  the  one 
for  the  other,  and  the  Registrar  shall  decide  any  question  arising  under  this  section. 

—  N.  S.  W.  7;  V.  8;  Q.  6;  W.  A.  7. 

9.  =  V.  §  9. 

Registration  of  changes  in  firm.  10.  Where  a  change  occurs  in  the  constitution 
of  a  registered  firm,  the  members  of  the  firm  as  re-constituted  shall,  within  one 
month  after  such  change,  send  by  post  or  deliver  a  statement  thereof  to  the  Re- 
gistrar. —  N.  S.  W.  8;  V.  10;  Q.  11;  W.  A.  9. 

11.  =  V.  §  11,  except:  "Registrar"  is  substituted  for  "Registrar-General". 

Penalty  for  default  in  registration.  12.  If  any  person  by  this  Act  required  to 
send  or  deUver  any  statement  shall  make  default  without  reasonable  excuse  in 
sending  or  delivering  the  same  in  manner  and  within  the  time  specified  by  this  Act, 
he  shall,  for  every  day  during  which  the  default  continues,  be  liable  on  conviction 
to  a  penalty  of  not  exceeding  one  pound.  —  N.  S.  W.  10;  V.  12;  Q.  17;  W.  A.  11. 

Persons  in  default  bringing  action.  13.  Where  any  firm  or  person  by  this 
Act  required  to  send  or  dehver  any  statement  to  the  Registrar  has  therein  made 
default,  and  during  the  default  commences  any  action  in  the  firm-name,  or  for  a 
cause  of  action  arising  out  of  any  dealing  by  such  firm  or  person  in  the  firm- 
name,  the  Court  shall  order  the  firm  or  person  in  default  to  send  or  deliver  to 
the  Registrar  the  proper  statement,  and  may  stay  aU  proceedings  in  the  action 
untU  the  order  be  compUed  with,   or  allow  proceedings  to  be  continued  on  an 
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undertaking  to  comply  with  the  order  within  a  time  to  be  limited  by  the  court. 
The  power  by  this  section  given  to  the  court  may  be  exercised  in  any  Supreme 
Court  action  by  a  judge,  or  in  any  action  under  The  Local  Courts  Act,  1896,  by  a 
judge,  or  by  a  commissioner  appointed  under  that  Act,  or  by  the  chairman  of  any 
court  of  general  sessions  of  the  peace  appointed  a  court  for  the  purposes  of  that 
Act;  and  the  costs  of  and  incidental  to  any  such  order  shall  be  paid  by  the  firm 
or  person  in  default  as  aforesaid.  —  N.  S.  W.  H;  V.  13;  Q.  19;  W.  A.  12. 

False  returns.  14.  Every  one  commits  a  misdemeanour,  and  shall  be  liable 
to  imprisonment  with  hard  labour  for  a  term  not  exceeding  two  years,  who  makes, 
signs,  acknowledges,  sends,  or  delivers,  for  the  purpose  of  registration  under  this 
Act,  any  false  statement  purporting  to  be  made  under  this  Act  and  known  by 
him  to  be  false.  —  N.  S.  W.  13;  V.  14;  W.  A.  13. 

15.  =  V.  §  15,  except:  "Registrar"  is  substituted  for  "Registrar-General". 

16.  =  V.  §  16,  except:  "Registrar"  is  substituted  for  "Registrar-General". 
Inspection  and  copies.    17.    1.  Any  person  may  inspect,  make  extracts  from, 

or  copies  of  the  statements  fUed  by  the  Registrar.  2.  Any  person  may  require  a 
certificate  of  the  registration  of  any  firm  or  person,  or  a  copy  of,  or  extract  from 
any  registered  statement,  to  be  certified  bv  the   Registrar.  —  N.  S.  W.  17  (1—2); 

V.  17   (1—2);  Q.  15  (4);  W.  A.  16. 

18.  =  V.  §  17  (3),  except:  "Registrar"  is  substituted  for  "Registrar-General". 

Regulations.  19.  The  Governor  in  Council  may  make  regulations  for  aJl  or  any 
of  the  following  matters,  namely :  a)  Prescribing  the  fees  to  be  paid  to  the  Registrar 
under  this  Act,  and  the  mode  of  payment  thereof :  Provided  that  for  the  registration 
of  any  one  statement  the  fee  shall  not  exceed  the  sum  of  five  shillings;  b)  Pre- 
scribing the  forms  to  be  used;  c)  Prescribing  the  conduct  and  regulation  of  regis- 
tration under  this  Act,  and  as  to  any  matters  incidental  thereto.  —  N.  S.  W.  20; 

V.  19;   Q.  21;  W.  A.  17. 

Publication  in  Gazette.  20.  1.  All  regulations  when  made  shall  be  published 
in  the  Hobart  Gazette,  and  shall  be  valid  in  law  as  if  the  same  were  enacted  in 
this  Act.  2.  All  regulations  shall  be  laid  before  Parliament  within  one  month 
after  the  making  thereof,  if  Parliament  be  then  in  session,  or,  if  not,  then  within 
fourteen  days   after   the   commencement   of   the   next  session  of  Parliament.   — 

N.  S.  W.  20;  V.  20;   Q.  21 ;  W.  A.  18. 

Forms.  21.  For  the  purpose  of  making  the  statements  required  by  this  Act, 
the  forms  in  the  Schedule  hereto,  or  any  prescribed  forms  to  the  like  effect,  may 
be  used.  —  N.  S.  W.  21;  V.  21;  W.  A.  19. 

Recovery  of  penalties.  22.  All  penalties  imposed  by  this  Act  may  be  recovered 
in  a  summary  manner  before  any  two  justices  of  the  peace,  in  the  mode  pre- 
scribed by  The  Magistrates  Summary  Procedure  Act.  Any  person  who  deems  himself 
aggrieved  by  any  penalty  imposed  under  the  authority  of  this  Act  may  appeal 
against   the   same   in   the   manner  provided  by   The  Appeals  Regulation  Act.  — 

N.  S.  W.  14;   Q.  22. 

Schedule. 

(The  forms  of  statement  are  substantially  similar  to  those  in  the  N.  S.  W.  Act,  q.  v.) 


4.  Queensland.    2  Edw.  7,  No.  12.    An  Act  to  provide  for  the 
Registration  of  Firms  (26  th  December,  1902). 

1.  =  N.  S.  W.  §  1,  except:  "o/"  is  inserted  before  "1902". 

Interpretation.  2.  In  this  Act,  unless  the  context  otherv/ise  indicates,  the 
following  terms  have  the  meanings  set  against  them  respectively,  that  is  to  say: 
"Business,"  any  business,  trade,  or  profession.  "District,"  the  district  assigned 
to  a  registrar  under  or  in  pursuance  of  this  Act.  "Firm,"  any  person  individually 
or  any  two  or  more  persons  in  association  or  partnership  carrying  on  any  busi- 
ness or  having  any  place  of  business  in  Queensland  under  any  firm-name;  the 
term  does  not  include  a  company  registered  under  the  provisions  of  The  Com- 
panies Acts,  1863  to  1896,  or  The  Foreign  Companies  Act  of  1867,  or  The  British 
Companies  Act  of  1886,  or  incorporated  by  any  Act  of  the  Parliament  of  Queens- 
land, or  a  foreign  company  registered  under  the  provisions  of  The  Foreign  Com- 
B  8 
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parties  Act  of  1895.  "Firm-name,"  a  name  or  style  under  which  a  business  is  car- 
ried on,  and  which  does  not  consist  solely  of  the  full  or  usual  name  of  the  person 
individually  carrying  on  the  business  or  solely  of  the  full  or  usual  names  of  all  the 
persons  ia  association  or  partnership  carrying  on  the  business".  Prescribed,"  pre- 
scribed by  this  Act  or  by  regulations  made  thereunder.  "Registered  firm,"  a 
firm  registered  under  this  Act.  "Registrar,"  the  principal  registrar  and  any  re- 
gistrar of  firms  appointed  under  this  Act.  When  a  district  is  assigned  to  a  re- 
gistrar under  this  Act  the  term  "registrar",  unless  the  context  otherwise  indicates, 
means  the  registrar  for  the  district  in  which  the  firm  carries  on  or  proposes  to 
carry  on  business,  or,  if  there  are  or  will  be  established  places  of  business  in  more 
than  one  district,  the  registrar  for  the  district  in  which  the  firm  has  established 
or  proposes  to  estabUsh  its  principal  place  of  business.  "Usual  name"  includes 
the  style  of  a  signature  habitually  used  for  business  purposes.  —  N.  S.  W.  3;  V.  3; 
T.  3;  W.  A.  3. 

Officers.  3.  The  Governor  in  Council  may  from  time  to  time  appoint  a  principal 
registrar  and  so  many  registrars  and  other  officers  as  may  be  necessary  for  the 
effectual  execution  of  this  Act,  and  may  assign  a  district  to  any  registrar.  Until 
other  appointments  are  made,  all  clerks  of  petty  sessions  shall  be  registrars  for 
the  purposes  of  this  Act  in  and  for  their  respective  petty  sessions  districts. 

Firms  to  be  registered.  4.  From  and  after  the  passing  of  this  Act  every  firm 
shall  be  registered  in  the  manner  directed  by  this  Act.  —  N.  S.  W.  4;  V.  4;  T.  4; 
W.  A.  4. 

Registration  unnecessary  in  case  of  temporary  contractors.  5.  Notwithstanding 
anything  herein  contained,  it  shall  not  be  necessary  that  registration  be  effected 
in  the  case  of  persons  who  do  not  pubUcly  notify  or  advertise  theinselves  as  car- 
rying on  any  specified  business  at  any  specified  place  of  business  in  Queensland, 
and  who  merely  contract  to  perform  specified  work  for  or  supply  specified  ma- 
terials to  any  particular  person  within  any  period  not  exceeding  twelve  months 
from  the  time  of  so  contracting.  —  V.  5;  T.  6. 

Time  for  registration.  6.  Every  firm  shall  be  registered  before  commencing 
business:  Provided  that  if  any  firm  has  carried  on  business  in  Queensland  before 
the  passing  of  this  Act,  it  shall  be  sufficient  if  registration  is  effected  within  three 
months  after  that  date.  —  N.  S.  W.  7;  V.  8;  T.  8;  W.  A.  7. 

Manner  and  particulars  of  registration.  7.  Registration  shall  be  effected  by 
sending  by  post  or  deUvering  to  the  registrar  a  notice  in  writing  in  the  following 
form,  or  to  the  like  effect: 

The  Registration  of  Firms  Act  of  1902. 

To  the  Registrar  of  Firms  for  the  District  of 

Take  notice  that  I  [or  we]  desire  to  have  my  [or  our]  Firm  registered  under  the  pro- 
visions of  the  above-mentioned  Act.  The  necessary  particulars  are  truly  and  correctly  set 
out  as  follows: — 

The  firm-name  is 

The  business  of  the  firm  is 

The  firm  carries  on  business  [or  proposes  to  carry  on  the  business  at,  insert  the  place 
or  places  of  businessl 

The  principal  place  of  business  is  [or  will  be]  at  [to  be  stated  if  the  firm  carries  on  or 
proposes  to  carry  on  business  in  more  than  one  district^ 

The  proposed  date  of  commencement  of  the  business  is  [to  be  stated  if  the  firm  is  not 
carrying  on  business  at  the  passing  of  this  Act] 

The  name  of  the  person  [or  the  names  of  the  persons]  carrying  on  (or  proposing  to 
carry  on)  the  business  is  [or  are] 


Full  name  [to  be  written  or 

acknowledged  by  each  person 

himself]. 


Usual  residence. 


Other  occupation,  description, 

and  addition   [if  any]  of  each 

person. 


Signed  [or  acknowledged]  at  on  the  day  of  ,  19      ,  before  me 

J.  P.,  [or  as  the  case  may  be.} 

Every  such  notice  shall  be  accompanied  by  the  prescribed  fee.  —  N.  S.  W.  5j. 
V.  6;  T.  5;  W.  A.  5. 
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Firm  carrying  on  under  more  than  one  firm-name.  8.  If  a  firm  carries  on  or 
proposes  to  carry  on  business  under  more  than  one  firm-name,  such  firm  shall  for 
all  the  purposes  of  this  Act  be  deemed  to  be  a  separate  and  distinct  firm  in  respect 
of  each  and  every  differeijt  fixm-name  under  which  it  carries  on  or  proposes  to 
carry  on  business,  and  shall  be  so  registered  accordingly. 

Re-registrations  on  change  of  firm-name.  9.  A  registered  firm  upon  changing 
its  firm-name  shall  be  registered  as  a  new  firm,  and  the  notice  sent  or  delivered 
to  the  registrar  shall  be  in  the  form  last  hereinbefore  prescribed  or  to  the  like  ef- 
fect, with  the  following  addition  to  be  inserted  before  the  attestation: 

And  take  further  notice  that  the  persons  now  registering  are  the  persons  who  hereto- 
fore carried  on  business  imder  the  registered  firm-name  of  which  is  abandoned 
as  from  the  date  of  this  notice. 

Every  such  notice  shall  be  accompanied  by  the  fee  prescribed  in  respect  of 
the  registration  of  a  firm.  —  N.  S.  W.  9;  V.  11;  T.  11;  W.  A.  10. 

Fee  for  registration.  10.  There  shall  be  paid  in  respect  of  the  registration 
of  every  firm  a  fee  of  two  pounds.  Such  fee  shall  be  transmitted  with  the  notice 
for  registration,  or  re-registration  in  the  case  of  a  change  in  the  registered  firm- 
name,  as  the  case  may  be. 

Registration  of  changes  in  firm.  11.  When  a  change  occurs  in  the  constitution 
of  a  registered  firm,  the  member  or  members  of  the  firm  as  reconstituted  shall,  with- 
in fourteen  days  after  such  change,  send  by  post  or  deUver  a  notice  in  writing 
thereof  to  the  registrar  in  the  following  form,  or  to  the  like  effect: 

The  Registration  ol  Firms  Act  ol  1902. 
To  the  Registrar  of  Firms  for  the  District  of 

I  {or  We],  the  undersigned  [the  member  or  members  of  the  firm  as  reconstituted],  hereby 
give  notice  that  on  the  day  of  ,  19      ,  the  following  change 

took  place  in  the  constitution  of  the  firm  registered  under  the  firm-name  of 
that  is  to  say 

A.  B.  retired  from  the  firm. 

C.  D.  became  a  member  of  the  firm  {or  as  the  case  may  be). 
Description  of  a  new  member   [or  new  members]  {as  upon  an  original  registration). 


Full  name  [to  be  written  or 

acknowledged  by  each  person 

himself]. 


Usual  residence. 


Other  occupation,  description, 

and  addition  (if  any)    of  each 

person. 


Signed  [or  acknowledged]  at  on  the  day  of  ,  19     ,  before  me 

J.  P.  [or  as  the  case  may  be\. 

Every  such  notice  shall  be  accompanied  by  a  fee  of  five  shillings.  —  N.  S.  W.  8,- 
V.  10;  T.  10;  W.  A.  9. 

Changes  in  places  of  business.  12.  When  and  as  often  as  a  registered  firm 
estabhshes  a  new  place  of  business,  or  removes  its  place  of  business  from  one  pre- 
mises to  another  premises,  or  ceases  to  carry  on  business  at  any  place,  the  firm 
shall  within  fourteen  days  thereafter  send  by  post  or  dehver  a  notice  in  writing 
of  the  fact  to  the  registrar  in  the  following  form  or  to  the  like  effect: 

The  Registration  of  Firms  Act  of  1902. 
To  the  Registrar  of  Firms  for  the  District  of 

Take  notice  that  on  the  day  of  the  following  change 

was  made  in  the  place   [or  places]  of  business  of  the  firm  registered  under  the  firm-name 
of  ,  that  is  to  say:  — 

A  new  place  of  business  was  opened  at  [or  the  place  of  business  at 

was  removed  from  street  to  street,   or  the  place  of 

business  at  was  closed,  or  as  the  case  may  be]. 

(Signed)  A.  B. 

C.  D.  [etc.,  members  of  the  firm]. 
Signed  [or  acknowledged]  at  on  the  day  of  ,  19     ,  before  me. 

J.  P.  [or  as  the  case  may  he]. 

Every  such  notice  shall  be  accompanied  by  a  fee  of  five  shillings. 

8* 
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Signatures,  etc.,  of  notices.  13.  Save  as  is  hereinafter  provided,  every  no- 
tice given  for  any  of  the  purposes  of  this  Act  shall  be  signed  or  acknowledged  by 
the  person  individually  constituting  the  firm,  or  by  all  the  members  of  the  firm, 
as  the  case  may  be.  Every  such  signature  or  acknowledgment  shall  be  attested, 
if  in  Queensland,  by  and  before  a  justice  of  the  peace,  or,  if  elsewhere,  by  and  be- 
fore a  British  consul  or  notary  public:  Provided  that  a)  The  provisions  of  this 
Act  shall  be  deemed  to  be  comphed  with  if  any  member  in  Queensland  of  a  firm  con- 
sisting of  more  than  one  person  signs  or  acknowledges  the  notice ;  b)  If  the  person 
individually  constituting  a  firm  is  not  in  Queensland,  or  if  there  is  not  in  Queens- 
land any  member  of  a  firm  which  consists  of  more  than  one  person,  the  provisions 
of  this  Act  shall  be  deemed  to  be  sufficiently  complied  with  if  the  notice  is  signed 
or  acknowledged  by  any  person  who  has  previously  filed  in  the  office  of  the  re- 
gistrar a  statutory  declaration  that  he  is  duly  authorised  by  and  on  behalf  of 
the  firm  to  carry  on  the  business  of  the  firm  in  Queenslaiid.  A  fee  of  five  shil- 
lings shall  be  paid  to  the  registrar  on  fihng  any  such  declaration.  —  N.  S.  W.  6;  V.  7; 
T.  7;  W.  A.  6. 

Certificate  of  registration.  14.  Upon  the  receipt  of  a  notice  given  in  pursuance 
of  this  Act  and  the  prescribed  fee,  the  registrar  shall  register  such  notice,  a,nd 
shall  without  further  fee  send  by  post  or  deliver  a  certificate  of  the  registration 
thereof  to  the  firm  registering.  —  N.  S.  W.  15;  V.  15;  T.  15;  W.  A.  14. 

Monthly  returns  by  registrar.  Register  and  index.  15.  1.  Every  registrar  shall 
once  in  every  month,  on  such  date  as  the  principal  registrar  may  appoint,  fur- 
nish to  the  principal  registrar  copies,  certified  under  his  hand  to  be  correct,  of 
all  notices  received  by  him  in  pursuance  of  this  Act  during  the  last  preceding 
month,  and  the  principal  registrar  shall  preserve  and  register  all  such  copies  of 
notices  so  received  by  him.  2.  The  principal  registrar  shall  keep  in  proper  books 
to  be  provided  for  the  purpose  a  register  and  an  index  for  the  whole  of  Queens- 
land of  all  registered  firms  and  of  all  the  notices  registered  in  reference  thereto. 
3.  Every  registrar  shall  keep,  in  proper  books  to  be  provided  for  the  purpose,  a 
register  and  an  index  for  his  district  of  all  registered  firms  and  of  all  the  notices 
registered  in  reference  thereto.  4.  Any  person,  upon  payment  of  a  fee  of  one 
shilUng,  shall  be  entitled  to  inspect  and  make  an  extract  from  or  copy  of  any  no- 
tice registered  by  any  registrar.  Any  person,  upon  payment  of  a  fee  of  two 
shillings  and  sixpence,  shall  be  entitled  to  receive  a  certificate  of  the  registration 
of  any  firm,  or  a  copy  of  or  extract  from  any  registered  notice  signed  by  the  regis- 
trar issuing  the  same  and  certified  by  him  to  be  correct.  —  N.  S.  W.  16,  17;  V.  16, 
17;  T.  16,  17;  W.  A.  15,  16. 

Registrar  to  send  reply  to  inquiries.  16.  Upon  receipt  of  the  prescribed  fee, 
the  registrar  shall  send  by  post  a  reply  to  any  inquiry  made  of  him  by  letter  with 
reference  to  any  registered  firm  or  notice  registered  under  this  Act.  —  N.  S.  W.  18; 
V.  18. 

Offences  and  legal  process.  17.  1.  If  any  firm  or  person  by  this  Act  requi- 
red to  send  or  dehver  any  notice  makes  default,  without  reasonable  excuse,  in 
sending  or  deUvering  the  same  in  the  manner  and  within  the  time  prescribed,  such 
firm  or  person  shall,  for  every  day  during  which  the  default  continues,  be  liable 
for  the  first  offence  to  a  penalty  not  exceeding  five  pounds,  and  for  every  sub- 
sequent offence  to  a  penalty  not  exceeding  ten  pounds.  2.  All  goods,  chattels, 
wares,  merchandise,  and  effects  found  upon  the  premises  where  such  firm  or 
person  carries  on  business  shall  be  liable  to  be  distrained  and  sold  to  satisfy  any 
penalty  for  any  breach  of  this  Act  or  any  regulation  made  thereunder.  3.  If  in 
any  case  the  person  or  persons  constituting  a  firm  is  or  are  not  known  or  cannot 
be  ascertained,  or  is  or  are  found  to  be  absent  from  Queensland,  then  such  firm 
may  be  proceeded  against  for  any  penalty  incurred  under  this  Act  or  any  regu- 
lation made  thereunder  under  its  firm-name  without  further  description  or  de- 
signation. 4.  Service  of  any  complaint  or  other  process  upon  any  person  appa- 
rently in  charge  of  any  premises  where  any  firm  carries  on  business  shall  be  deemed 
to  be  sufficient  service  thereof  on  such  firm.  — N.  S.  W.  10,  12;  V.  12;  T.  12;  W.  A.  U. 

Registered  name  always  to  be  used.  18.  The  firm-name  of  every  registered  firm 
shaU  be  used  in  all  matters  coimected  with  or  relating  to  the  business  of  the  firm. 

—  V.  9;  T.  9;  W.  A.  9. 

Actions  by  firms  in  default.  19.  "When  a  firm  by  this  Act  required  to  send 
or  deliver  any  notice  to  the  registrar  has  therein  made  default,   and  during  the 
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default  commences  an  action  in  any  court  in  the  firm-name,  or  for  a  cause  of 
action  arising  out  of  any  dealing  by  such  firm  in  the  firm-name,  the  court  shall 
order  the  firm  in  default  to  send  or  deliver  to  the  proper  registrar  the  proper  no- 
tice, and  may  stay  all  proceedings  in  the  action  until  the  order  is  complied  with, 
or  allow  proceedings  to  be  continued  on  an  undertaking  to  comply  with  the  order 
within  a  time  to  be  limited  by  the  court.  The  power  by  this  section  given  to  the 
court  may  be  exercised  by  a  judge  in  chambers.  The  costs  of  and  incidental  to  any 
such  order  shall  be  paid  by  the  firm  in  default.  —  N.  S.  W.  11;  V.  13;  T.  13;  W.  A.  12. 

Evidence.  20.  In  any  proceedings  for  the  recovery  of  any  penalty  imposed 
by  this  Act  or  any  regulation  made  thereunder,  the  averment  in  the  complaint 
that  the  defendant  is  a  firm  within  the  meaning  of  this  Act  shall  be  sufficient 
evidence  of  the  fact  until  the  contrary  is  proved.  A  certificate  of  registration  of 
a  firm,  or  a  copy  of  or  extract  from  any  notice  registered  under  this  Act,  purport- 
ing to  be  signed  and  certified  by  any  registrar,  shall  in  any  court  or  in  any  pro- 
ceeding be  prima  facie  evidence  of  all  the  statements  and  matters  contained 
therein,  and  of  the  fact  and  date  of  registration  as  shown  thereon.  —  N.  S.  W.  17 

(3);  V.  17  (3);  T.  18;  W.  A.  16  (3). 

Regulations.  21.  The  Governor  in  Council  may  from  time  to  time  make  regu- 
lations for  the  more  effectual  execution  of  this  Act.  Such  regulations  may  impose 
a  penalty  not  exceeding  ten  pounds  for  any  breach  of  the  provisions  thereof.  All 
such  regulations  shall  be  published  in  the  Gazette,  and  shall  thereupon  have  the 
same  effect  as  if  the  same  were  enacted  in  this  Act.  All  such  regulations  shall  be 
laid  before  both  Houses  of  Parhament  within  one  month  after  the  making  there- 
of, if  Parliament  is  then  in  session,  or,  if  not,  then  within  fourteen  days  after  the 
commencement  of  the  next  session  of  Parliament.  —  N.  S.  W.  20;  V.  19,  20;  T.  19, 
20;  W.  A.  17,  18. 

Recovery  of  penalties.  22.  All  penalties  imposed  by  this  Act  or  any  regulation 
made  thereunder  may  be  recovered  upon  the  complaint  of  a  registrar  in  a  summary 
way  before  any  two  justices  of  the  peace,  and  when  recovered  shall  be  paid  into  the 
Consolidated  Kevenue.  —  N.  S.  W.  14;  T.  22. 


5.   Western  Australia.    61  Vic.  No.  14.    An  Act  to  provide  for  the 
Registration  of  Firms  (23  d  December,  1897). 

1.  =  N  S.  W.  §  1,  except:  "1897"  is  substituted  for  "1902". 

2.  =  N.  S.  W.  §  2,  except:  "March,  one  thousand  eight  hundred  and  ninety- 
eight"  is  substituted  for  "January,  one  thousand  nine  hundred  and  three". 

3.  =  N.  S.  W.  §  3,  except:  the  sentence  beginning  with  "Registrar-General" 
is  omitted. 

4.  =  N.  S.  W.  §  4,  except:  throughout  "Western  Australia"  is  substituted  for 
"New  South  Wales",  and  in  (a)  "the"  is  inserted  before  "usual  names". 

Manner  and  particulars  of  registration.  5.  Registration  under  this  Act  shall 
be  effected  by  filing  with  the  Registrar  of  Companies  a  statement  in  writing  con- 
taining the  following  particulars:  a)  The  firm-name;  b)  The  nature  of  the  busi- 
ness; c)  The  place  or  places  of  the  business;  d)  The  full  name,  usual  residence, 
and  other  occupation  (if  any)  of  the  person  or  persons  carrying  on  or  intending 
to  carry  on  the  business.  —  N.  S.  W.  5;  V.  6;  T.  5;  Q.  7. 

Particulars  to  be  written  by  persons  registering,  and  to  be  attested.  6,  1.  Such 
statement  shall  be  signed  or  acknowledged,  if  in  Western  Austraha,  in  the  pre- 
sence of  a  justice  of  the  peace,  or  a  commissioner  of  the  Supreme  Court  for  taking 
affidavits,  or  a  solicitor,  police  officer,  postmaster,  or  postmistress,  and,  if  else- 
where than  in  Western  Australia,  in  the  presence  of  a  British  consul,  or  notary 
public,  or  the  Agent-General  of  the  Colony  or  his  Secretary,  by  whom,  respectively, 
such  signatures  or  acknowledgments  shall  be  attested.  2.  The  foregoing  provi- 
sions of  this  section  shall  be  deomed  to  be  complied  with  if  any  partner  in 
Western  Austraha  signs  or  acknowledges  the  said  statement.  3.  The  foregoing 
provisions  of  this  section  shall  be  deemed  to  be  sufficiently  compHed  with  if  the 
said  statement  be  signed  or  acknowledged  by  any  person  who  has  previously 
filed,  in  the  office  of  the  Registrar  of  Companies,  a  statutory  declaration  that  he  is 
duly  authorised  by  and  on  behalf  of  such  persons  as  are  described  in  such  decla- 
ration to  carry  on  the  business  the  firm-name  of  which  he  desires  to  have  regis- 
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tered.  4.  A  fee  of  five  shillings  shall  be  paid  to  the  Registrar  of  Companies  on 
fihng  any  such  statutory  declaration.  —  N.  S.  W.  6;  V.  7;  T.  7;  Q.  7. 

Time  for  registration.  7.  1.  Firms  and  persons  who  at  the  commencement  of 
this  Act  are  carrying  on  business  in  Western  Australia  shall  comply  with  the  pro- 
visions of  this  Act  within  three  months  after  such  commencement.  2.  Other  firms 
and  persons  required  to  be  registered,  as  provided  by  this  Act,  shall  register  ac- 
cordingly before  they  commence  business.  —  N.  S.  W.  7;  V.  8;  T.  8;  Q.  6. 

8.  =  V.  §  9. 

Registration  on  change  of  firm-name.  9,  When  a  change  occurs  in  the  con- 
stitution of  a  registered  firm,  the  members  of  the  firm  as  reconstituted  shall,  within 
one  month  after  such  change,  file  with  the  Registrar  of  Companies  a  statement 
thereof  in  the  form  in  the  Schedule  to  this  Act,  or  in  any  other  prescribed  form. 
—  N.  S.  W.  8;  V.  10;  T.  10;  Q.  11. 

10.  =  V.  §  11,  except:  "Registrar  of  Companies"  is  substituted  for  "Registrar- 
General".  —  N.  S.  W.  9;  V.  11;  T.  11;  Q.  9.  —  Where  a  firm  registers  more  than  once 
in  different  styles  the  registrations  subsequent  to  the  first  are  not  void.  —  Cavanagh  v. 
Hayat,  7  W.  A.  L.  R.  300. 

Penalty  for  default  in  registration,  11.  Any  person  who  shall  fail  to  comply 
with  any  of  the  provisions  of  this  Act  shall  on  conviction  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  the  first  offence,  and  for  every  subsequent  convic- 
tion to  a  penalty  not  exceeding  one  hundred  pounds.  —  N.  S.  W.  10;  V.  12;  T.  12; 
Q.  17.  —  These  penalties  may  be  recovered  before  a  Court  of  Summary  Jurisdiction.  —  63  Vic. 
No.  26,  §  2.  Contracts  entered  into  by  a  firm  not  registered  in  accordance  with  this  Act  are 
not  void.  —  Cavanagh  v.  Hayat,  7  W.  A.  L.  R.  300. 

Persons  in  default  bringing  action  shall  be  ordered  by  court  to  register. 

12.  1.  When  any  firm  or  person  shall  fail  to  comply  with  the  provisions  of  this 
Act,  and  during  the  default  brings,  institutes,  or  commences  an  action,  suit, 
or  proceeding  in  any  court  in  the  firm-name,  or  otherwise,  for  a  cause  of  action 
arising  out  of  any  dealing  by  or  with  such  firm  or  person  in  the  firm-name,  such 
court  may  stay  aU  proceedings  in  the  action  until  such  provisions  be  duly  com- 
plied with  by  such  firm  or  person.  2.  The  power  by  this  section  given  to  the 
court  may  be  exercised  by  a  judge  in  chambers.  —  N.  S.  W.  11;  V.  13;  T.  13;  Q.  19. 

13.  =  N.  S.  W.  §  13,  except:  "or  files  with  the  Registrar  of  Companies"  is 
substituted  for  "the  Registrar-Gteneral". 

14.  =  V.  §  15,  except:  "Registrar  of  Companies"  is  substituted  for  "Registrar- 
General". 

15.  =  V.  §  16,  except:  "Registrar  of  Companies"  is  substituted  for  "Registrar- 
General". 

16.  1.  =  N.  S.  W.  §  17  (1),  except:  "Registrar  of  Companies"  is  substituted 
for  "Registrar-General".  2.  Any  person  may  require  from  the  Registrar  of  Com- 
panies a  certified  copy  of  the  certificate  of  registration  of  any  firm  or  person,  or 
of  the  whole  or  any  portion  of  any  registered  statement  to  be  certified  by  the 
Registrar  of  Companies,  and  there  shall  be  paid  for  every  such  certificate  of  registra- 
tion a  fee  of  five  shillings,  and  for  each  folio  of  seventy-two  words  a  fee  of  six- 
pence, or  such  other  fees  as  may  be  prescribed  by  the  Governor.  3.  =  V.  §  17 
(3),  except:  "Registrar  of  Companies"  is  substituted  for  "Registrar-General". 

17.  =  V.  §  19,  except:  "in  Council"  is  omitted;  throughout  "Registrar  of  Com- 
panies" is  substituted  for  "Registrar-General";  subsections  (c)  and  (d)  are  com- 
bined in  a  single  subsection  (c). 

Regulations  to  be  laid  before  Parliament.  18.  All  regulations  when  made 
by  the  Governor  shall  be  published  in  the  Oovernment  Gazette,  and  shall,  within 
one  month  after  the  making  thereof,  be  laid  before  both  Houses  of  Parliament,  if 
Parhament  be  then  in  session,  or  if  not  then  within  fourteen  days  after  the  com- 
mencement of  the  next  session  of  Parhament;  and  all  such  regulations,  not  in- 
consistent with  this  Act,  when  so  pubUshed  shall  have  the  force  of  law,  and 
shall  continue  in  force,  unless  repealed  or  altered  as  aforesaid,  or  disallowed  by 
both  Houses  of  Parliament.  —  N.  S.  W.  20;  V.  20;  T.  20;  Q.  21. 

19.  =  N.  S.  W.  §  21,  except:   "like  effect"  is  substituted  for  "same  effect". 


Schedule. 

(The  forms  of  statement  are  substantially  similar  to  those  in  the  N.  S.  W.  Act,  q.  v., 
except  that  the  attestation  may  be  before  any  of  the  persons  named  in  the  W.  A.  Act,  §  6.) 
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Companies  Acts.^) 

1.  New  South  Wales,    a)  No.  40  of  1899.    An  Act  for  consolidating 
enactments  relating  to  Companies  (22  d  December,  1899). 

Short  title  and  division  of  Act.  1.  This  Act  may  be  cited  for  all  purposes  as 
the  Companies  Act,  1899,  and  is  divided  into  Parts  and  Divisions,  as  follows. 
(Here  follows  an  analysis  of  the  Act.) 

Interpretation.  2.  In  this  Act  and  in  the  Schedules  thereto  the  following  terms 
shall,  if  not  inconsistent  with  the  subject-matter  or  context,  have  the  respective 
meanings  hereby  assigned  to  them  (that  is  to  say) :  "Company  hmited  by  guarantee" : 
A  company  formed  or  registered  under  this  Act  on  the  principle  of  having  the 
habihty  of  its  members  hmited  to  such  amount  as  the  members  respectively  under- 
take to  contribute  to  the  assets  of  the  company  in  the  event  of  the  same  being 
wound-up.  "Company  limited  by  shares" :  A  company  formed  or  registered  under 
this  Act  on  the  principle  of  having  the  hability  of  its  members  hmited  to  the  amount 
unpaid  on  their  shares.  "Court":  The  Supreme  Court  in  its  equitable  jurisdiction. 
"Insurance  company"  shall  include  a  company  that  carries  on  the  business  of  in- 
surance in  common  with  any  other  business.  "Judge" :  A  Judge  of  the  Supreme 
Court.  "Justice":  A  justice  of  the  peace.  "Limited  company" :  A  company  formed  or 
registered  under  this  Act,  wherein  the  liabiUty  of  the  members  is  hmited  either  by 
shares  or  by  guarantee.  "Master":  The  Master  in  Equity.  "No-liabihty  company" : 
A  company  formed  or  deemed  to  be  formed  under  Part  II.  of  this  Act.  "Registrar" : 
The  Registrar  of  Joint  Stock  Companies  or  any  person  acting  as  such.  "Special  reso- 
lution" :  A  resolution  passed  in  accordance  with  the  provisions  of  section  two  hund- 
red and  forty-seven  of  this  Act.  "Unhmited  company":  A  company  formed  or  re- 
gistered under  this  Act  on  the  principle  of  having  no  limit  placed  on  the  liabihty  of 
its  members.  "Unregistered  company" :  Any  partnership,  association,  or  company, 
except  railway  or  tramway  companies  incorperated  by  Act  of  Parhament,  consisting 
of  more  than  seven  members,   and  not  registered  under  Part  I.  of  this  Act.  — 

E.  §  285.  —  For  meaning  of  terms  in  the  other  Acts  see  texts. 

Repeal.  First  Schedule.  3.  1.  The  Acts  mentioned  in  the  First  Schedule  to 
this  Act  are,  to  the  extent  therein  expressed,  hereby  repealed.  2.  AH  persons  ap- 
pointed under  or  by  virtue  of  the  provisions  of  any  Act  hereby  repealed  and  hold- 
ing office  at  the  commencement  of  this  Act  shall  remain  in  office  as  if  this  Act 
h^  been  in  force  at  the  time  they  were  appointed  and  they  had  been  appointed 
hereunder,  and  this  Act  shall  apply  to  them  accordingly.  3.  All  rules  of  Court 
made  under  the  authority  of  any  Act  hereby  repealed  and  being  in  force  at  the 
commencement  of  this  Act  shall  be  deemed  to  have  been  made  under  the  authority 
of  this  Act,  and  references  in  any  such  rules  to  the  provisions  of  any  Act  hereby 
repealed  shall  be  construed  as  references  to  the  corresponding  provisions  in  this 
Act.  4.  All  rules,  regulations,  and  articles  of  association,  and  every  memorandum 
for  registration,  and  every  memorandum  of  association  duly  made  or  deemed  to 
have  been  duly  made,  and  all  registrations  duly  effected  or  deemed  to  have  been 
duly  effected,  and  any  other  matter  or  thing  duly  done  under  or  in  accordance 
with  any  of  the  provisions  of  any  Act  hereby  repealed  and  in  force  and  operative 
at  the  commencement  of  this  Act,  shall  be  deemed  to  be  and  to  have  been  duly 
made,  effected,  or  done  under  the  corresponding  provisions  of  this  Act,  and  as  if 
this  Act  had  been  in  force  when  the  same  were  made,  effected,  or  done  respective- 
ly. 5.  Nothing  in  this  Act  shall  be  taken  to  affect  or  control  the  provisions  of 
the  Married  Women's  Property  Act  of  1893.  —  E.  §  287 ;  T.  a,.  (33  Vic.  No.  22)  236—239;  S. 
A.  a.  (No.  557)  4;  W.  A.  a.  (56  Vic.  No.  8)  4;  N.  Z.  327. 

Prohibition  of  partnerships  exceeding  certain  number.  Exceptions.  Spiritual 
persons.  4.  1.  After  the  commencement  of  this  Act:  a)  No  company,  association, 
or  partnership  consisting  of  more  than  ten  persons  shaU  be  formed  for  carrying 
on  the  business  of  banking;  and  b)  No  company,  association,  or  partnership  con- 
sisting of  more  than  twenty  persoas  shall  be  formed  for  the  purpose  of  carrying 
on  any  other  business  that  has  for  its  object  the  acquisition  of  gain  by  the  com- 
pany,  association,  or  partnership,   or  by  the  individual  members  thereof,   unless 

1)  The  references  in  the  notes  are  to  the  English  Companies  (Consolidation)  Act,  1908,  (8  Edw.  7, 
e.  69),  and  to  the  acts  of  the  Australian  States  and  of  New  Zealand  herein  reprinted. 
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it  is :  1 .  Registered  as  a  company  under  Part  I.  of  this  Act ;  or,  2.  Formed  in  pursuance 
of  some  other  Act  of  Parliament,  or  of  a  Royal  Charter  or  Letters  Patent ;  or,  3.  In- 
corporated as  a  no-liabihty  company;  or  4.  A  company  formed  for  mining  purposes 
under  or  in  pursuance  ot  the  Act  twenty-fourth  Victoria  number  twenty-one,  or 
any  Act  amending  or  consolidating  the  same.  2.  No  association,  co-partnership, 
or  company,  and  no  contract  entered  into  between  the  members  of  or  by  any  as- 
sociation, co-partnership,  or  company,  shall  be  deemed  to  be  invaUd  by  reason  only 
that  any  member  thereof  is  a  spiritual  person.  —  E.  §  1;  V.  a.  (No.  1074)  4;  T.  a. 
(33  Vic.  No.  22)  4;  S.  A.  a.  (No.  557)  7;  Q.  a.  (3  Vic.  No.  21)  1,  e.  (27  Vic.  No.  4)  3;  W.  A.  a. 
(50  Vic.  No.  8)7;  N.  Z.  5. 

Part  I.    Companies  and  Associations. 
Division  1.     Constitution  and  incorporation.     Memorandum  of  association. 

Mode  of  forming  company.  5.  Any  seven  or  more  persons  associated  for  any 
lawful  purpose  may,  by  subscribing  their  names  to  a  memorandum  of  association 
and  otherwise  complying  with  the  requisitions  of  this  Part  of  this  Act  in  respect 
of  registration,  form  an  incorporated  company  with  or  without  hmited  habihty. 
—  E.  §  2;  V.  a.  (No.  1074)  5;  T.  a.  (33  Vic.  No.  22)  6;  S.  A.  a.  (No.  557)  9;  Q.  e.  (27  Vic. 
No.  4)  5;  W.  A.  a.  (56  Vic.  No.  8)  9;  N.  Z.  13.  —  ULTRA  VIBES.  —  A  building  society 
having  power  to  lend  money  on  security  may  deposit  its  money  at  interest  with  similar 
societies.  —  Australian,  etc.,  Society,  18  L.  R.  (N.  S.  W.)  (Eq.)61;  7  B.  C.  (N.  S.  W.)  61.  A 
newspaper  company  has  implied  power  to  borrow  money  for  the  purpose  of  defending  a  libel 
action.  —  Hoe  v.  Lee,  3  S.  R.  (N.  S.  W.)  30;  20  W.  N.  (N.  S.  W.)  23.  A  company  having  power 
to  carry  out  its  objects  singly  or  in  connection  with  other  companies  may  purchase  shares  in 
companies  with  objects  similar  to  its  own.  —  Australian,  etc.,  Society  v.  Wells,  18  L.  R.  (N.  S.  W.) 
61;  7  B.  C.  (N.  S.  W.)  61.  See  also  Donaldson  v.  Anglo-Australian,  etc.,  Co.,  13  L.  R.  (N.  S.  W.) 
(Eq.)  124,  202;  3  B.  C.  (N.  S.  W.)  29,61.  Inre  Wickham,  etc.,  Co.,  5  S.  R.  (N.  S.  W.)  365;  22  W.  N. 
(N.  S.  W.)  109.  A  company  can  not  transfer  to  others  the  control  of  its  undertaking,  unless 
expressly  authorised.  —  Brown  v.  Wickham,  etc.,  Co.,  15  L.  R.  (N.S.  W.)  (L.)  306;  11  W.  N. 
(N.  S.  W.)  30.  For  a  consideration  of  implied  power  to  hold  lands,  see  In  re  Registrar 
General,  21  L.  R.  (N.  S.  W.)  (L.)  225.  —  The  articles  can  not  authorise  a  contract  to  release 
a  shareholder  from  liability  for  calls.  —  Colonial  Finance,  etc.,  Co.  v.  Goldschmidt,  (1908),  S.  R. 
(N.  S.  W. )  164.  Semble,  a  contract  whereby  a  company  is  bound  to  sell  assets  at  a  fixed  price, 
but  the  purchaser  is  given  the  right  to  rescind  within  a  certain  time  is  not  ultra  vires,  but  may 
be  beyond  the  powers  of  the  directors.  — Hearn  v.  Central,  etc.,  Co.,  16  L.  R.  (N.  S.  W.)  (Eq.)  87; 
5  B.  C.  (N.  S.  W. )  90.  The  burden  of  proof  that  a  contract  is  ultra  vires  is  upon  the  party  asserting 
the  invalidity  of  the  transaction.  —  John  Bridge  &  Co.  v.  Magrath,  4  S.  R.  (N.  S.  W.)  441; 
21  W.  N.  (N.  S.  W.)  159.  —  The  articles  of  association  filed  with  the  memorandum  may  be  looked 
at  as  a  contemporaneous  document  for  the  purpose  of  interpreting  the  terms  of  the  memorandum 
of  association.  —  In  re  Anglo-Australian  Investment  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  97;  3  B.  C. 
(N.  S.  W.)  97.  —  Signing  a  draft  memorandum  of  association,  and  agreeing  to  take  shares  in  the 
company  when  formed,  does  not  make  a  person  a  shareholder.  —  In  re  WattamoUa  Dairy  Co., 
3  B.  C.  (N.  S.  W.)  21.  Quaere,  whether  the  addresses  and  descriptions  of  the  subscribers  need 
be  given.  The  defect,  if  it  was  one,  was  cured  by  the  certificate  of  registration.  —  Sydney 
Brick  Co.  v.  Speare,  14  L.  R.  (N.  S.  W.)  (Eq.)  350;  10  W.  N.  (N.  S.  W.)  10;  4  B.  C.  (N.  S.  W.)  8. 

Mode  of  limiting  liability  of  members.  6.  The  liability  of  the  members  of  a 
company  formed  or  registered  under  this  Part  of  this  Act  may,  according  to  the 
memorandum  of  association,  be  hmited  either  to :  a)  The  amount  (if  any)  unpaid  on 
the  shares  respectively  held  by  them ;  or  b)  Such  amount  as  the  members  may  respec- 
tively undertake  by  the  memorandum  of  association  to  contribute  to  the  assets  of  the 
company  in  the  event  of  its  being  wound-up.  —  E.  §  2;  V.  a.  (No.  1074)  6;  T.  a.  (33  Vic. 
No.  22)  7;  S.  A.  a.  (No.  557)  10;  Q.  e.  (27  Vic.  No.  4)  6;  W.  A.  a.  (56  Vic.  No.  8)  10;  N.  Z.  14. 

Memorandum  of  association  of  a  company  limited  by  shares.  7.  The  memo- 
randum of  association  of  a  company  limited  by  shares  shall  contain  the  following 
things  (that  is  to  say) :  a)  The  name  of  the  proposed  company  with  the  addition 
of  the  word  "hmited"  as  the  last  word  in  such  name;  b)  The  place  in  New  South 
Wales  in  which  the  registered  office  of  the  company  is  proposed  to  be  situate; 
c)  The  objects  for  which  the  proposed  company  is  to  be  estabhshed;  d)  A  decla- 
ration that  the  habihty  of  the  members  is  hmited;  e)  The  amount  of  capital  with 
which  the  company  proposes  to  be  registered,  divided  into  shares  of  a  certain  fixed 
amount.  Subject  to  the  following  regulations :  i)  That  no  subscriber  of  the  memo- 
randum of  association  shall  take  less  than  one  share;  ii)  That  each  such  subscriber 
sliall  write  opposite  to  his  name  the  number  of  shares  he  takes.  —  E.  §  3;  V.  a. 
(No.  1074)  7;  T.  a.  (33  Vic.  No.  22)  8;  S.  A.  a.  (No.  557)  11,  12;  Q.  e.  (27  Vic.  No.  4)  7;  W. 
A.  a.   (56  Vic.  No.  8)  11,   13;  N.  Z.  15,   18. 
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Memorandum  of  association  of  a  company  limited  by  guarantee.  8,  The  memo- 
randum of  association  of  a  company  limited  by  guarantee  shall  contain  the  follow- 
ing things  (that  is  to  say) :  a)  The  name  of  the  proposed  company  with  the  addition 
of  the  word  "limited"  as  the  last  word  in  such  name;  b)  The  place  in  New  South 
Wales  in  which  the  registered  office  of  the  company  is  proposed  to  be  situate; 
c)  The  objects  for  which  the  proposed  company  is  to  be  established;  d)  A  declaration 
that  each  member  undertakes  to  contribute  to  the  assets  of  the  company  in  the 
event  of  the  same  being  wound  up  during  the  time  that  he  is  a  member  or  within 
one  year  afterwards  for  payment  of  the  debts  and  habihties  of  the  company 
contracted  before  the  time  at  which  he  ceases  to  be  a  member,  and  of  the  costs, 
charges,  and  expenses  of  winding-up  the  company,  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves,  such  amount  as  may  be 
required  not  exceeding  a  specified  amount.  —  E.  §  4;  V.  ».  (No.  1074)  10;  T.  a,  (33  Vic. 
No.  22)  9;  Q.  e.  (27  Vic.  No.  4)  8;  N.  Z.  16. 

Memorandum  of  association  of  an  unlimited  company.  9.  The  memorandum 
of  association  of  an  unlimited  company  shall  contain  the  following  things  (that  is 
to  say):  a)  The  name  of  the  proposed  company;  b)  The  place  in  New  South  Wales 
in  which  the  registered  office  of  the  company  is  proposed  to  be  situate;  c)  The 
objects  for  which  the  proposed  company  is  to  be  established.  —  E.  §  5;  V.  a.  (No.  1074) 
11;  T.  a.  (33  Vic.  No.  22)  10;  S.  A.  a.  (No.  557)  11  (2);  Q.  e.  (27  Vic.  No.  4)  9;  W.  A.  a.  (56  Vic. 
No.  8)  U  (2);  N.  Z.  17. 

Signature  and  effect  of  memorandum  of  association.  10.  Tlie  memorandum 
of  association  shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested 
by,  one  witness  at  the  least,  and  shall  when  registered  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  subscribed  his  name  and 
affixed  his  seal  thereto,  and  as  if  there  were  in  the  memorandum  contained  a  covenant 
on  the  part  of  himself,  his  heirs,  executors,  and  administrators,  to  observe  all  the 
conditions  of  such  memorandum,  subject  to  the  provisions  of  this  Act.  —  E.  §§  6,  14; 

V.  a.  (No.  1074)  12;  T.  a.  (33  Vic.  No.  22)  11;  S.  A.  <».  (No.  557)  14;  W.  A.  a.  (56  Vio.  No.  8)  IS; 
N.  Z.  19,  20. 

Power  of  certain  companies  to  alter  memorandum  of  association.     11.    Any 

company  Umited  by  shares  may  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association  if  authorised  to  do  so  by  its  regulations  as  originally 
framed  or  as  altered  by  special  resolution  in  manner  hereinafter  mentioned  as  to: 
a)  Increase  its  capital  by  the  issue  of  new  shares  of  such  amount  as  it  thinks  ex- 
pedient ;  or,  b)  ConsoUdate  and  divide  its  capital  into  shares-  of  larger  amount  than 
its  existing  shares ;  or,  c)  Convert  its  paid-up  shares  into  stock;  but,  save  as  aforesaid, 
and  save  as  is  hereinafter  provided  in  the  case  of  a  change  of  name  and  of  reduction 
of  capital,  no  alteration  shaU.  be  made  by  any  company  in  the  conditions  contained 
in  its  memorandum  of  association.  —  E.  §§  7,  41;  V.  a.  (No.  1074)  13,  f.  (No.  1482)  51; 
T.  a.  (33  Vic.  No.  22)  12;  S.  A.  a.  (No.  557)  14  (2);  Q.  e.  (27  Vic.  No.  4)  11;  W.  A.  a.  (56  Vic. 
No.  8)  15;  N.  Z.  42;  Cp.  c.  (No.  22  of  1906)  §  3—6,  infra. 

Articles  of  association. 

Regulations  to  be  prescribed  by  articles  of  association.  12.  1.  The  memorandum 
of  association  may,  in  the  case  of  a  company  limited  by  shares,  and  shall,  in  the 
case  of  a  company  Umited  by  guarantee  or  unhmited,  be  accompanied,  when 
registered,  by  articles  of  association  signed  by  the  subscribers  to  the  memorandum 
of  association  and  prescribing  such  regulations  for  the  company  as  the  subscribers 
to  the  memorandum  of  association  deem  expedient.  2.  The  articles  shall  be  ex- 
pressed in  separate  paragraphs  numbered  arithmetically,  and  they  may  adopt  all 
or  any  of  the  provisions  contained  in  the  Table  marked  A  in  the  Second  Schedule 
hereto.  3.  In  the  case  of  a  company  whether  limited  by  guarantee  or  unhmited 
the  articles  shaU,  for  the  purpose  of  enabling  the  Registrar  to  determine  the  fees 
payable  on  registration,  state :  a)  where  the  capital  is  divided  into  shares,  the  amount 
of  capital  with  which  the  company  proposes  to  be  registered;  b)  where  the  capital 
is  not  divided  into  shares,  the  number  of  members  with  which  the  company  pro- 
poses to  be  registered.  4.  In  a  company  limited  by  guarantee  or  unhmited  and 
having  a  capital  divided  into  shares  each  subscriber  shall  take  one  share  at 
the  least,  and  shall  write  opposite  to  his  name  in  the  memorandum  of  association 
the  number  of  shares  he  takes.  —  E.  §§  5, 10,  12;  V.  a.  (No.  1074)  14;  T.  a.  (33  Vic.  No.  22) 
14;  S.  A.  a..  (No.  557)  15;  Q.  e.  (27  Vic.  No.  4)  13;  W.  A.  a.  (56  Vic.  No.  8)  16;  N.  Z.  22.  —  Senible, 
it  is  not  necessary  that  the  articles  of  association  be  signed  by  all  the  persons  who  signed 
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the  memorandvim.   It  is  sufficient  if  it  be  signed  by  seven  of  them.  —  In  re  Australian  Banking 
Co.,  12  L.  R.  (N.  S.  W.)  (Eq.)  237;  2  B.C.  (N.  S.  W.)  26. 

Application  of  Table  A.  of  second  Scliedule.  13.  In  the  case  of  a  company 
limited  by  shares,  if  the  memorandum  of  association  is  not  accompanied  by  articles 
of  association,  or  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations 
contained  in  the  Table  marked  A  in  the  second  Schedule  hereto,  the  last-mentioned 
regulations  shall  so  far  as  the  same  are  appUcable  be  deemed  to  be  the  regulations 
of  the  company  in  the  same  manner  and  to  the  same  extent  as  if  they  had  been 
inserted  in  articles  of  association  and  the  articles  had  been  duly  registered.  —E.  §  11; 
V.  a.  (No.  1074)  15;  T.  a.  (33  Vic.  No.  22)  15;  S.  A.  a.  (No.  557)  16;  Q.  e.  (27  Vic.  No.  4)  14; 
W.  A.  a.   (No.  56  Vic.  No.  8)  17;  N.  Z.  23. 

Signature  and  effect  of  articles  of  association.  14.  1.  The  articles  of  association 
shall  be  printed  and  shall  be  signed  by  each  subscriber  in  the  presence  of,  and  be 
attested  by,  one  witness  at  the  least.  2.  When  registered  they  shall  bind  the  com- 
pany and  the  members  thereof  to  the  same  extent  as  if  each  member  had  subscribed 
his  name  and  affixed  his  seal  thereto,  and  there  were  in  such  articles  contained 
a  covenant  on  the  part  of  himself,  his  heirs,  executors,  and  administrators,  to  con- 
form to  all  the  regulations  contained  in  such  articles  subject  to  the  provisions  of 
this  Act.  3.  AH  moneys  payable  by  any  member  to  the  company,  in  pursuance 
of  any  of  the  conditions  and  regulations  of  the  company,  shall  be  deemed  to  be  a 
specialty  debt  due  from  such  member  to  the  company.  —  E.  §§  12,  14;  V.  a. 
(No.  1074)  16;  T.  a.  (33  Vic.  No.  22)  16;  S.  A.  a.  (No.  557)  18;  Q.  e.  (27  Vic.  No.  4)  15;  W.  A.  a. 
(56  Vic.  No.  8)  19;  N.  Z.  24.  —  So  long  as  the  articles  remain  vmaltered  a  majority  can  not 
deprive  a  minority  of  the  shareholders  of  rights  vested  in  them  by  the  articles.  —  Davis  v. 
Conmiercial,  etc.,  Co.,  1  S.  R.  (N.  S.  W.)  (Eq.)  37;  18  W.  N.   (N.  S.  W.)  104. 

General  provisions. 
Registration  of  memorandum  of  association  and  articles  of  association.     15. 

1.  The  memorandum  of  association  and  the  articles  of  association  (if  any)  shall  be 
dehvered  to  the  Registrar,  who  shall  retain  and  register  the  same.  2.  There  shall 
be  paid  to  the  Registrar  the  several  fees  specified  in  Table  B.  in  the  second  Schedule 
hereto  as  therein  directed  or  such  smaller  fees  as  the  Governor  may  direct.  — 
E.  §  17;  V.  a,.  (No.  1074)  17;  T.  a.  (33  Vic.  No.  22)  17;  S.  A.  a  (No.  567)  19  (1),  250;  Q.  b. 
(27  Vic.  No.  4)  16;  W.  A.  a.  (56  Vic.  No.  8)  20  (1),  250;  N.  Z.  26  (1).  —  An  association  not  re- 
gistered has  no  locus  standi  as  plaintiff.  —  Waller  v.  Gipps,  6  L.  R.  (N.  S.  W.)  (Eq.)  40,  123; 
1  W.  N.  (N.  S.  W.)  135.  A  company  may  be  estopped  from  denying  that  it  is  registered.  — 
In  re  Morning  Star  G.  M.  Co.,  2  S.  C.  R.  (N.  S.)  (Eq.)  (N.  S,  W.)  14. 

Effect  of  registration.  16.  1.  Upon  the  registration  of  the  memorandum  of 
association,  and  of  the  articles  of  association  ia  cases  where  articles  of  association 
are  required  by  this  Part  of  this  Act,  or  by  the  desire  of  the  parties,  to  be  registered, 
the  Registrar  shall  certify  under  his  hand  that  the  company  is  incorporated,  and 
in  the  case  of  a  hmited  company  that  the  company  is  Hmited.  2.  The  subscribers 
of  the  memorandum  of  association,  together  with  such  other  persons  as  may  from 
time  to  time  become  members  of  the  company,  shall  thereupon  be  a  body  corporate 
by  the  name  contained  in  the  memorandum  of  association,  capable  forthwith  of 
exercising  all  the  functions  of  an  incorporated  company  and  having  perpetual 
succession  and  a  common  seal,  with  power  to  hold  lands  and  to  sue  and  be  sued 
in  all  courts,  but  with  such  hability  on  the  part  of  the  members  to  contribute  to 
the  assets  of  the  company  in  the  event  of  the  same  being  wound  up  as  is  herein- 
after mentioned.  3.  A  certificate  of  the  incorporation  of  any  company  given  by 
the  Registrar  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Part 
of  this  Act  in  respect  of  registration  have  been  comphed  with.  —  E.  §  16;  V.  a. 
(No.  1074)  18;  T.  a.  (33  Vic.  No.  22)  18;  S.  A.  a.  (No.  557)  19  (2,  3),  20;  Q.  o.  (27  Vic.  No.  4)  17; 
W.  A.  a.   (56  Vic.  No.  8)  20  (2,  3)  21;  N.  Z.  26  (3—5). 

Certificate  to  be  evidence.  17.  Any  certificate  of  the  incorporation  of  a  com- 
pany given  by  the  Registrar,  or  by  any  Assistant  Registrar  for  the  time  being, 
shall  be  received  in  evidence  as  if  it  were  the  original  certificate.  —  E.  §  17;  V.  f. 
<No.  1482)  52  (1),  164;  T.  c.  (59  Vic.  No.  19)  27;  S.  A.  a.  (No.  557)  236;  W.  A.  a.  (56  Vic. 
No.  8)  93;  N.  Z.  12. 

Division  2.    Distribution  of  capital  and  liability  of  mernbers. 
Distribution  of  capital. 
Definition  of  "members".    18.  The  subscribers  of  the  memorandum  of  associ- 
ation of  any  company  under  this  Part  of  this  Act  shall  be  deemed  to  have  agreed 
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to  become  members  of  the  company  whose  memorandum  they  have  subscribed, 
and,  upon  the  registration  of  the  company,  shall  be  entered  as  members  on  the 
register  of  members  hereinafter  mentioned,  and  every  other  person  who  has  agreed 
to  become  a  member  of  a  company  under  this  Part  of  this  Act,  and  whose  name 
is  entered  on  the  register  of  members,  shall  be  deemed  to  be  a  member  of  the  com- 
pany. —  E.  §  24;  V.  a.  (No.  1074)  24;  T.  a.  (33  Vic.  No.  22)  23;  S.  A.  a.  (No.  557)  26;  Q.  e. 
(27  Vic.  No.  4)  22;  W.  A.  a.   (56  Vic.  No.  8)  27;  N.  Z.  21. 

Register  of  members.  19.  1.  Every  company  formed  or  registered  under  this 
Part  of  this  Act  shall  cause  to  be  kept  in  one  or  more  books  a  register  of  its  members, 
and  there  shall  be  entered  therein  the  following  particulars:  a)  The  names  and 
addresses  and  the  occupations  (if  any)  of  the  members  of  the  company,  with  the 
addition,  in  the  case  of  a  company  having  a  capital  divided  into  shares,  of  a  state- 
ment of  the  shares  held  by  each  member,  distinguishing  each  share  by  its  number, 
and  of  the  amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares  of  each 
member;  b)  The  date  at  which  the  name  of  any  person  was  entered  in  the'register 
as  a  member;  c)  The  date  at  which  any  person  ceased  to  be  a  member.  2.  Any 
company  acting  in  contravention  of  this  section,  and  every  director  or  manager  of 
such  company  who  knowingly  and  wilfully  authorises  or  permits  such  contravention, 
shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  its 
default  in  complying  with  the  provisions  of  this  section  continues.  —  E.  §  25;  V.  a. 
(No.  1074)  26;  T.  a.  (33  Vic.  No.  22)  25;  S.  A.  a.  (No.  557)  28;  Q.  e.  (27  Vic.  No.  4)  24;  W.  A.  a. 
(56  Vic.  No.  8)  29;  N.  Z.  100. 

Annual  list  of  members.  20.  1.  Every  company  formed  or  registered  under 
this  Part  of  this  Act  having  a  capital  divided  into  shares  shall  make  once  at  least 
in  every  year  a  hst  of  all  persons  who,  on  the  fourteenth  day  succeeding  the  day 
on  which  the  ordinary  general  meeting,  or,  if  there  is  more  thaiT  one  ordinary 
meeting  in  each  year,  the  first  of  such  ordinary  general  meetings  is  held,  are  mem- 
bers of  the  company.  2.  Such  hst  shall  contain  a  summary  specifying  the  following 
particulars :  a)  The  names  and  addresses  and  occupations  of  such  members  and  the 
number  of  shares  held  by  each  of  them;  b)  The  amount  of  the  capital  of  the  com- 
pany, and  the  number  of  shares  into  which  it  is  divided;  c)  The  number  of  shares 
taken  from  the  commencement  of  the  company  up  to  the  date  of  the  summary; 
d)  The  amount  of  calls  made  on  each  share;  e)  The  total  amount  of  calls  received; 
f)  The  total  amount  of  calls  unpaid  ;  g)  The  total  amount  of  shares  forfeited;  h)  The 
names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to  be  members 
since  the  last  list  was  made,  and  the  number  of  shares  held  by  each  of  them.  3.  The 
above  list  and  summary  shall  be  contained  in  a  separate  part  of  the  register  of 
members,  and  shall  be  completed  within  seven  days  after  such  fourteenth  day,  as 
is  mentioned  in  this  section,  and  a  copy  shall  forthwith  be  forwarded  to  the  Reg- 
istrar. —  §  26;  V.  a.  (No.  1074)  27;  T.  a.  (33  Vic.  No.  22)  26;  S.  A.  n.  (No.  557)  29;  Q.  e. 
<27  Vic.  No.  4)  25;  W.  A.  a.  (56  Vic.  No.  8)  30;  N.  Z.  101  (1—2). 

Penalty  on  company  not  keeping  a  proper  register.  21 .  If  any  company  formed 
or  registered  under  this  Part  of  this  Act  having  a  capital  divided  into  shares  makes 
default  in  complying  with  the  provisions  of  this  Part  of  this  Act,  with  respect  to 
forwarding  such  list  of  members  or  summary,  as  is  hereinbefore  mentioned,  to  the 
Registrar,  such  company,  and  every  director  and  manager  of  such  company  who 
knowingly  and  wilfuUy  authorises  or  permits  such  default,  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  such  default  continues. 
—  E.  §  26  (5);  V.  a.  (No.  1074)  28;  T.  a.  (33  Vic.  No.  22)  27;  S.  A.  a.  (No.  557)  30;  Q.  e.  (27  Vic. 
No.  4)  26;  W.  A.  a.   (56  Vic.  No.  8)  31;  N.  Z.  101  (3). 

Company  to  give  notice  of  consolidation  or  of  conversion  of  capital  into  stock. 
22.  Every  company  formed  or  registered  under  this  Part  of  this  Act  having  a 
capital  divided  into  shares  that  has  consohdated  and  divided  its  capital  into  shares 
of  larger  amount  than  its  existing  shares,  or  converted  any  portion  of  its  capital 
into  stock,  shall  give  notice  to  the  Registrar  of  such  consolidation,  division,  or 
conversion,  specifying  the  shares  so  consolidated,  divided,  or  converted.  —  E.  §  42; 
V.  a.  (No.  1074)  29;  T.  a.  (33  Vic.  No.  22)  28;  S.  A.  a.  (No.  557)  76;  Q.  c.  (27  Vic.  No.  4)  27; 
W.  A.  a.  (56  Vic.  No.  8)  78;  N.  Z.  40. 

Effect  of  conversion  of  shares  into  stock.  23.  Where  any  company  formed  or 
registered  under  this  Part  of  this  Act  having  a  capital  divided  into  shares  has  con- 
verted any  portion  of  its  capital  into  stock,  and  given  notice  of  such  conversion 
to  the  Registrar,  all  the  provisions  of  this  Part  of  this  Act  which  are  apphcable 
to  shares  only  shall  cease  as  to  so  much  of  the  capital  as  is  converted  into  stock, 
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and  the  register  of  members  hereby  required  to  be  kept  by  the  company,  and 
the  hst  of  members  to  be  forwarded  to  the  Registrar,  shall  show  the  amount 
of  stock  held  by  each  member  in  the  hst  instead  of  the  amount  of  shares  and 
the  particulars  relating  to  shares  hereinbefore  required.  —  E.  §  43;  V.  a.  (No.  1074> 
30;  T.  a.  (33  Vic.  No.  22)  29;  S.  A.  a,.  (No.  557)  77;  Q.  e.  (27  Vie.  No.  4)  28;  W.  A.  a.  (56  Vio. 
Ko'.  8)  79;  N.  Z.  41. 

Notice  of  increase  of  capital  and  number  of  members.  24.  1.  Notice  shall  be 
given  to  the  Registrar:  a)  Where  a  company  has  a  capital  divided  into  shares^ 
whether  such  shares  have  been  converted  into  stock  or  not,  of  any  increase  in  such 
capital  beyond  the  registered  capital;  b)  Where  a  company  has  not  a  capital  di- 
vided  into  shares,  of  any  increase  in  the  number  of  members  beyond  the  registered 
number,  within  fifteen 'days  from  the  date  on  which  such  increase  of  capital  or 
number  of  members,  as  the  case  may  be,  is  resolved  on  or  takes  place;  and  the 
Registrar  shall  forthwith  record  the  amount  of  such  increase  of  capital  or  number 
of  members.  2.  If  such  notice  is  not  given  within  the  period  aforesaid,  the  com- 
pany in  default,  and  every  director  and  manager  of  such  company  who  knowingly 
and  wilfully  authorises  or  permits  such  default,  shall  incur  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  such  neglect  to  give  notice  continues.  — 
E.  §  44;  V.  a.  (No.  1074)  35;  T.  a.  (33  Vic.  No.  22)  36;  S.  A.  a.  (No.  557)  75;  Q.  e.  (27  Vic. 
No.  4)  33;  W.  A.  a.  (56  Vic.  No.  8)  77;  N.  Z.  43. 

Power  to  keep  extra-colonial  registers.  25.  Any  company  formed  or  registered 
under  this  Part  of  this  Act  whose  objects  comprise  the  transaction  of  business  in 
the  United  Kingdom  or  elsewhere  may,  if  authorised  so  to  do  by  its  regulations 
as  originally  framed  or  as  altered  by  special  resolution,  cause  to  be  kept  in  the 
United  Kingdom,  and  in  any  place  elsewhere  within  Her  Majesty's  Dominions  in 
which  it  transacts  business,  a  branch  register  of  the  members  there  resident.  — 
E.  §  34;  V.  f.  (No.  1482)  61;  Q.  f.  (53  Vic.  No.  18)  32  (1);  N.  Z.  HI  (1). 

Notice  to  Registrar.  26.  Such  company  shall  give  to  the  Registrar  notice  of 
the  situation  of  every  office  where  any  such  branch  register  (in  this  Act  called  an 
extra-colonial  register)  is  kept,  and  of  any  change  therein,  and  of  the  discontinuance 
of  any  such  office  in  the  event  of  the  same  being  discontinued.  —  E.  §  34;  V.  L 
(No.  1482)  62;  Q.  f.  (53  Vic.  No.  18)  32  (2). 

Registers  how  kept  or  closed,  etc.  27.  1.  An  extra-colonial  register  shall,  as 
regards  the  particulars  entered  therein,  be  deemed  to  be  part  of  the  company's 
register  of  members,  and  shall  be  evidence  of  all  particulars  entered  therein. 
2.  Every  such  register  shall  be  kept  in  the  manner  provided  by  this  Part  of  this 
Act,  except  that  the  advertisement  mentioned  in  section  two  hundred  and  forty 
of  this  Act  shall  be  inserted  in  some  newspaper  circulating  in  the  district  wherein 
the  register  of  members  to  be  closed  is  kept.  —  E.  §  35  (1,  2);  V.  f.  (No.  1482)  63,  64; 
Q.  f.  (53  Vic.  No.  18)  32  (3—4);  N.  Z.  Ill  (2),  113. 

Ss.  232  and  239  to  apply  to  extra-colonia!  registers.  28.  Sections  two  hundred 
and  thirty-two  and  two  hundred  and  thirty-nine  of  this  Act  shall  equally  apply 
to  entries  in  extra-colonial  registers  as  to  entries  in  the  principal  register  of  the 
company,  and  the  Supreme  Court  and  Judges  shall  have  the  same  jurisdiction  in 
respect  of  entries  in  such  extra-colonial  registers  as  by  those  sections  is  provided 
with  respect  to  entries  in  the  principal  register  of  members. 

Duplicates  of  registers,  etc.  29.  Such  company  shall  cause  to  be  transmitted 
to  its  registered  office  a  copy  of  every  entry  in  its  extra-colonial  registers,  as 
soon  as  may  be  after  such  entry  is  made,  and  shall  keep  at  such  office  entered 
up  from  time  to  times  duplicates  of  such  registers,  and  the  provisions  of  section 
two  hundred  and  thirty-nine  of  this  Act  shall  apply  to  every  such  duplicate,  and 
such  duplicate  shall  for  all  the  purposes  of  this  Act  be  deemed  to  be  part  of  the 
register  of  members  of  the  company.  —  E.  §  35  (3);  V.  f.  (No.  1482)  65;  Q.  f.  (53  Vic. 
No.  18)  32  (5);  N.  Z.  112. 

Extra-colonial  shares  to  be  distinct.  30.  Subject  to  the  foregoing  provisions 
of  this  Act  with  respect  to  duphcate  registers,  the  shares  registered  in  an  extra- 
colonial  register  shall  be  distinguished  from  the  shares  registered  in  the  principal 
register,  and  no  transaction  with  respect  to  shares  registered  in  an  extra-colonial 
register  shall,  during  the  continuance  of  the  registration  of  such  shares  therein,  be 
registered  in  any  other  register.  —  E.  §  35  (4);  V.  f.  (No.  1482)  66;  Q.  f.  (63  Vic.  No.  ISf 
32(6);  N.  Z.  113. 

Discontinuance  of  any  register.  31.  Such  company  may  discontinue  any  extra- 
colonial  register,  and  thereupon  all  entries  in  that  register  shall  be  transferred  to 


COMPANIES  ACT,   1899.  125 

some  other  register  kept  by  the  company  in  the  same  place  or  district,  or  to  the 
register  of  members  kept  at  the  registered  office  of  the  company.  —  E.  §  35  (5); 
V.  f.  (No.  1482)  67;  Q.  f.  (53  Vic.  No.  18)  32  (7);  N.  Z.  115. 

Companies  may  make  regulations.  32.  Subject  to  the  foregoing  provisions 
of  this  Act,  any  company  may,  by  special  resolution,  make  such  provisions  as 
it  thinks  fit  respecting  the  keeping  of  extra-colonial  registers.  —  E.  §  35  (6);  V.  f. 
(No.  1482)  68;   Q.  f.   (53  Vic.  No.  18)  32  (9);  N.  Z.  117. 

Liability  of  members. 
Liability  of  present  and  past  members  of  company.  33,  In  the  event  of  a  com- 
pany formed  or  registered  under  this  Part  of  this  Act  being  wound  up,  every  present 
and  past  member  of  such  company  shall  be  liable  to  contribute  to  the  assets  of 
the  company  to  an  amount  sufficient  for  payment  of  the  debts  and  liabihties  of 
the  company,  and  the  costs,  charges,  and  expenses  of  the  winding-up,  and  for  the 
payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the  rights  of  the 
contributories  amongst  themselves  with  the  qualifications  following  (that  is  to  say) : 

a)  No  past  member  shaU  be  liable  to  contribute  if  he  has  ceased  to  be  a  member 
for  a  period  of  one  year  or  upwards  prior  to  the  commencement  of  the  winding-up ; 

b)  No  past  member  shall  be  hable  to  contribute  in  respect  of  any  debt  or  liability 
of  the  company  contracted  after  the  time  at  which  he  ceased  to  be  a  member; 

c)  No  past  member  shall  be  liable  to  contribute  unless  it  appears  to  the  Court  or 
other  authority,  in,  by,  or  under  which  the  company  is  being  wound-up,  that  the 
existing  members  are  unable  to  satisfy  the  contributions  required  to  be  made  by 
them  in  pursuance  of  this  Act;  d)  In  the  case  of  a  company  limited  by  shares  no 
contribution  shall  be  required  from  any  member  exceeding  the  amount  (if  any) 
unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present  or  past  member; 
e)  In  the  case  of  a  company  hmited  by  guarantee  no  contributions  shall  be  required 
from  any  member  exceeding  the  amount  of  the  undertaking  entered  into  on  his 
behaK  by  the  memorandum  of  association;  f)  Nothing  in  this  Act  contained  shall 
invahdate  any  provision  contained  in  any  policy  of  insurance  or  other  contract 
whereby  the  HabiHty  of  individual  members  upon  any  such  pohcy  or  contract  is 
restricted,  or  whereby  the  funds  of  the  company  are  alone  made  liable  in  respect 
of  such  pohcy  or  contract;  g)  No  sum  due  to  any  member  of  a  company  in  his 
character  of  a  member  by  way  of  dividends,  profits,  or  otherwise  shall  be  deemed 
to  be  a  debt  of  the  company  payable  to  such  member  in  a  case  of  competition 
between  himseK  and  any  other  creditor  not  being  a  member  of  the  company,  but 
any  such  sum  may  be  taken  into  account  for  the  purposes  of  the  final  adjustment 
of  the  rights  of  the  contributories  amongst  themselves.  —  E.  §  123;  V.  a.  (No.  1074) 
39;  T.  a.  (33  Vic.  No.  22)  40;  S.  A.  a.  (No.  557)  99;  Q.  e.  (27  Vic.  No.  4)  37;  W.  A.  a.  (56  Vic. 
No.  8)  101;  N.  Z.  66—68. 

Companies  may  hiave  directors  with  unlimited  liability.  34.  Where  a  company 
is  formed  or  registered  as  a  hmited  company,  the  liability  of  the  directors  or  managers 
of  such  company,  or  the  managing  director  may,  if  so  provided  by  the  memorandum 
of  association,  be  unUmited.  —  E.  §  60  (1);  S.  A.  a.  (No.  557)  13;  Q.  f.  (53  Vic.  No.  18)  18; 
W.  A.  a.  (56  Vic.  No.  8)  14;  N.  Z.  82. 

Liability  of  directors  past  and  present  where  liability  is  unlimited.  35.  The 
following  modifications  shall  be  made  in  the  thirty- third  section  of  this  Act  with 
respect  to  the  contributions  to  be  required,  in  the  event  of  the  winding-up  of  a 
limited  company,  from  any  director  or  manager  whose  habihty  is  unlimited: 
a)  Subject  to  the  provisions  hereinafter  contained  any  such  director  or  manager, 
whether  past  or  present,  shall  in  addition  to  his  liability  (if  any)  to  contribute  as 
an  ordinary  member,  be  hable  to  contribute  as  if  he  were  at  the  date  of  the  com- 
mencement of  such  winding-up  a  member  of  an  unlimited  company;  b)  No  contri- 
bution required  from  any  past  director  or  manager,  who  has  ceased  to  hold  such 
office  for  a  period  of  one  year  or  upwards  prior  to  the  commencement  of  the  winding- 
up,  shall  exceed  the  amount  (if  any)  which  he  is  liable  to  contribute  as  an  ordinary 
member  of  the  company;  c)  No  contribution  required  from  any  past  director  or 
manager  in  respect  of  any  debt  or  hability  of  the  company  contracted  after  the 
time  at  which  he  ceased  to  hold  such  office  shall  exceed  the  amount  (if  any)  which 
he  is  hable  to  contribute  as  an  ordinary  member  of  the  company;  d)  Subject  to 
the  provisions  contained  in  the  regulations  of  the  company,  no  contribution  re- 
quired from  any  director  or  manager  shall  exceed  the  amount  (if  any)  which  he  is 
hable  to  contribute  as  an  ordinary  member  unless  the  court  deems  it  necessary  to 
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require  such  contribution  in  order  to  satisfy  the  debts  and  habihties  of  the  com- 
pany, and  the  costs,  charges,  and  expenses  of  the  winding-up.  —  E.  §  123  (2);  S. 
A.  a.   (No.  557)  100;  W.  A.  a.   (56  Vic.  No.  8)  102;  N.  Z.  86. 

Director  with  unlimited  liability  may  have  set-off.  36.  In  the  event  of  the 
winding-up  of  a  hmited  company,  the  Court  may  make  to  any  director  or  manager 
thereof,  whose  habihty  is  unhmited,  the  same  allowance  by  way  of  set-off  as  under 
section  one  hundred  and  ten  of  this  Act  it  may  make  to  a  contributory  where  the 
company  is  not  limited.  —  E.  §  165;  S.  A.  ».  (No.  557)  122  (2);  W.  A.  a.  (56  Vic.  No.  8) 
125(2);  N.  Z.  86(5). 

Notice  to  be  given  to  director  on  his  election  that  his  liability  will  be  unlimited. 

37.  1.  In  any  hmited  company  in  which  the  habihty  of  a  director  or  manager 
is  unhmited,  the  director  or  manager  of  the  company  (if  any),  and  the  member 
who  proposes  any  person  for  election  or  appointment  to  such  office,  shall  add 
to  such  proposal  a  statement  that  the  habihty  of  the  person  holding  such 
office  will  be  unlimited,  and  the  promoters,  directors,  managers,  and  secretary 
(if  any)  of  such  company,  or  one  of  them,  shall,  before  such  person  accepts 
such  office  or  acts  therein,  give  him  notice  in  writing  that  his  habihty  will  be 
unhmited.  2.  If  any  director,  manager,  or  proposer  makes  default  in  adding  such 
statement,  or  if  any  promoter,  director,  manager,  or  secretary  makes  default  in 
giving  such  notice,  he  shall  be  liable  to  a  penalty  not  exceeding  one  hundred 
pounds,  and  also  for  any  damage  which  the  person  so  elected  or  appointed  may 
sustain  from  such  default,  but  the  habihty  of  the  person  elected  or  appointed 
shaU  not  be  affected  by  such  default.  —  E.  §  60;  S.  A.  a.  (No.  557)  230;  W.  A.  a. 
(56  Vie.  No.  8)  230;  N.  Z.  83. 

Existing  limited  company  may  by  special  resolution  make  liability  of  directors 
unlimited.  38.  1.  Any  hmited  company  may  by  a  special  resolution,  if  authorised 
so  to  do  by  its  regulations  as  originally  framed  or  as  altered  by  special  resolution, 
from  time  to  time  modify  the  conditions  contained  in  its  memorandum  of  associ- 
ation so  far  as  to  render  unhmited  the  liability  of  its  directors  or  managers,  or  of 
the  managing  director.  2.  Such  special  resolution  shaU  be  of  the  same  validity  as 
if  it  had  been  originally  contained  in  the  memorandum  of  association,  and  a  copy 
thereof  shah  be  embodied  in  or  annexed  to  every  copy  of  the  memorandum  of 
association  which  is  issued  after  the  passing  of  the  resolution,  and  any  default  in 
this  respect  shall  be  deemed  to  be  a  default  in  complying  with  the  provisions  of 
the  two  hundred  and  fiftieth  section  of  this  Act,  and  shall  be  punished  accordingly. 
—  E.  §  61 ;  S.  A.  a.  (No.  557)  68  (7);  W.  A.  a.  (56  Vic.  No.  8)  70  (7);  N.  Z.  84. 

Reduction  of  capital  and  shares. 
Power  to  company  to  reduce  capital.  39.  1.  Any  company  hmited  by  shares 
may  by  special  resolution  so  far  modify  the  conditions  contained  in  its  memorandum 
of  association,  if  authorised  so  to  do  by  its  regulations  as  originally  framed  or  as 
altered  by  special  resolution,  as  to  reduce  its  capital,  either  by  cancelling  any  shares 
which  at  the  date  of  the  passing  of  such  resolution  have  not  been  taken,  or  agreed 
to  be  taken,  by  any  person,  or  otherwise.  2.  No  such  resolution  for  reducing  the 
capital  of  a  company,  except  by  canceUing  shares  as  aforesaid,  shall  come  into 
operation  until  an  order  of  the  Court  is  registered  by  the  Registrar  as  hereinafter 
mentioned.  3.  Where  any  such  company  reduces  its  capital  by  canceUing  any 
shares  as  aforesaid,  the  provisions  of  this  Act  shaU  not  apply  to  any  such  reduction 
of  capital.  —  E.  §  46;  V.  f.  (No.  1482)  88  (1);  T.  e.  (6  Edw.  7,  No.  25)  4,  5;  S.  A.  a.  (No.  657) 
68  (6),  70;  Q.  f.  (53  Vic.  No.  18)  8;  W.  A.  a.  (56  Vic.  No.  8)  70  (5),  72;  N.  Z.  44,  56.  —  For  cases 
where  the  court  sanctioned  a  reduction  of  capital,  see  In  re  Picturesque  Atlas  Co.,  13  L.  R. 
(N.  S.  W.)  44;  2  B.  C.  (N.  S.  W.)  76;  In  re  Donaldson,  5  S.  R.  (N.  S.  W.)  725;  22  W.  N.  (N.  S. 
W.)  235,  and  cases  cited  in  note  to  §  41,  infra.  As  to  what  should  be  stated  in  application, 
see  In  re  Metropolitan,  etc.,  Association,  19  W.  N.  (N.  S.  W.)  31. 

Construction  of  "capital"  and  powers  to  reduce  capital.  40.  1.  The  word  "capital" 
as  used  in  this  Part  of  this  Act  shall  include  paid-up  capital,  and  the  power  to 
reduce  capital  conferred  by  this  Part  of  this  Act  shall  include  a  power:  a)  To 
cancel  any  lost  capital,  or  any  capital  unrepresented  by  available  assets;  b)  To 
pay  off  any  capital  which  may  be  in  excess  of  the  wants  of  the  company. 
2.  Paid-up  capital  may  be  reduced,  either  with  or  without  extinguishing  or  redu- 
cing the  habihty  (if  any)  remaining  on  the  shares  of  the  company,  and,  to  the 
extent  to  which  such  habihty  is  not  extinguished  or  reduced,  it  shall  be  deemed 
to  be  preserved,  anything  contained  in  this  Act  to  the  contrary  notwithstanding. 
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—  E.  §  46;  V.  f.  (No.  1482)  98;  T.  d.  (60  Vic.  No.  3)  9,  e.  (6  Edw.  7,  No.  25)  2;  S.  A.  a.  (No.  557) 
68  (5);  Q.  f.   (53  Vic.  No.  18)  4;  W.  A.  a.  (56  Vic.  No.  8)  70  (5);  N.  Z.  53. 

Company  to  add  "and  reduced"  to  its  name  for  a  limited  period.   Exceptions. 

41.  1.  Such  company  shall,  after  the  date  of  the  passing  of  any  special  resolution 
for  reducing  its  capital,  add  to  its  name,  until  such  date  as  the  Court  may  fix,  the 
words  "and  reduced"  as  the  last  words  in  its  name,  and  those  words  shall,  until 
such  date,  be  deemed  to  be  part  of  the  name  of  the  company  within  the  meaning 
of  this  Act.  2.  Where  the  reduction  of  the  capital  of  a  company  does  not  involve 
either  the  diminution  of  any  liabihty  in  respect  of  unpaid  capital  or  the  payment 
to  any  shareholder  of  any  paid-up  capital,  it  shall  not  be  necessary  before  the  hearing 
of  the  petition  for  confirming  the  reduction  to  add,  and  the  Court  may,  if  it  thinks 
it  expedient  so  to  do,  dispense  altogether  with  the  addition  of  the  words  "and 
reduced"  as  mentioned  in  this  Act.  —  E.  §  48;  V.  f.  (No.  1482)  88  (2),  99;  T.  d.  (60  Vic. 
No.  3)  4,  9;  S.  A.  a.  (No.  557)  69,  70  (4);  Q.  f.  (53  Vic.  No.  18)  5,  7;  W.  A.  a.  (56  Vic.  No.  8)  71,  72 
(4);  N.  Z.  53.  —  For  cases  where  the  court  dispensed  with  the  addition  of  the  words  "and 
reduced"  see  In  re  Balmain,  etc.,  Co.,  4  B.  C.  (N.  S.  W.)  52;  In  re  AustraUan  J.  S.  Bank,  5  S. 
R.  (N.  S.  W.)  44;  21  W.  N.  (N.  S.  W.)  210. 

Company  to  apply  to  the  Court  for  an  order  confirming  reduction.  42.  A  com- 
pany which  has  passed  a  special  resolution  for  reducing  its  capital  may  apply  to 
the  Court  by  petition  for  an  order  confirming  the  reduction,  and  on  the  hearing 
of  the  petition  the  Court,  if  satisfied  that,  with  respect  to  every  creditor  who,  under 
the  provisions  of  this  Act,  is  entitled  to  object  to  the  reduction  either :  a)  His  consent 
to  the  reduction  has  been  obtained;  or  b)  His  debt  or  claim  has  been  discharged, 
or  has  determined,  or  has  been  secured  as  hereinafter  provided,  may  make  an  order 
confirming  the  reduction  on  such  terms  and  subject  to  such  conditions  as  it  deems 
fit.  —  E.  §  47,  50;  V.  f.  (No.  1482)  89;  T.  d.  (60  Vic.  No.  3)  5;  S.  A.  a.  (No.  557)  70  (1,  6);  Q.  f. 
(53  Vic.  No.  18)  6;  W.  A.  a.  (56  Vic.  No.  8)  72  (1,  6);  N.  Z.  44. 

Creditors  may  object  to  reduction.  Exceptions.  Procedure.  43.  1.  Where  a 
company  proposes  to  reduce  its  capital,  every  creditor  of  the  company  who,  at 
the  date  fixed  by  the  Court,  is  entitled  to  any  debt  or  claim  which,  if  that  date 
were  the  commencement  of  the  winding-up  of  the  company,  would  be  admissible 
in  proof  against  the  company,  shall  be  entitled  to  object  to  the  proposed  reduction 
and  to  be  entered  in  the  hst  of  creditors  who  are  so  entitled  to  object.  2.  Where 
the  reduction  of  the  capital  of  a  company  does  not  involve  either  the  diminution 
of  any  habUity  in  respect  of  unpaid  capital,  or  the  payment  to  any  shareholder 
of  any  paid-up  capital,  the  creditors  of  the  company  shall  not,  unless  the  Court 
otherwise  directs,  be  entitled  to  object  or  required  to  consent  to  the  reduction, 
3.  The  Court  shall  settle  a  hst  of  the  creditors  entitled  to  object,  and  for  that  pur- 
pose shall  ascertain  as  far  as  possible,  without  requiring  an  application  from  any 
creditor :  a)  The  names  of  such  creditors ;  and  b)  The  nature  and  amount  of  their 
debts  or  claims ;  and  may  publish  notices  fixing  a  certain  day  or  days  within  which 
creditors  who  are  not  entered  on  the  list  are  to  claim  to  be  so  entered  or  to  be  ex- 
cluded from  the  right  of  objecting  to  the  proposed  reduction.  —  E.  §  49  (1,  2);  V.. 
f.  (No.  1482)  90;  T.  d.  (60  Vic.  No.  3)  7;  S.  A.  a.  (No.  557)  70  (3,  5);  Q.  f.  (63  Vic.  No.  18)  9; 
W.  A.  a.  (56  Vic.  No.  8)  72  (3,  5);  N.  Z.  45. 

Court  may  dispense  with  consent  of  creditor  on  security  being  given  for  the 
defendant.  44.  Where  a  creditor  whose  name  is  entered  on  the  list  of  creditors 
and  whose  debt  or  claim  is  not  discharged  or  determined  does  not  consent  to  the 
proposed  reduction,  the  Court  may  dispense  with  such  consent  on  the  company 
securing  the  payment  of  the  debt  or  claim  of  such  creditor,  by  setting  apart  and 
appropriating,  in  such  manner  as  the  Court  may  direct,  a  sum  of  such  amount  as 
hereinafter  mentioned,  that  is  to  say:  a)  If  the  full  amount  of  the  debt  or  claim 
of  the  creditor  is  admitted  by  the  company,  or,  though  not  admitted,  is  such  as 
the  company  is  wilhng  to  set  apart  and  appropriate,  then  the  full  amount  of  the 
debt  or  claim  shall  be  set  apart  and  appropriated;  b)  If  the  company  does  not  admit,, 
or  is  unwilhng  to  set  apart  and  appropriate  such  full  amount,  or  if  the  amount 
is  contingent  or  not  ascertained,  the  Court  may  inquire  into  and  adjudicate  upon 
the  vahdity  of  such  debt  or  claim,  and  the  amount  for  which  the  company  may 
be  liable  in  respect  thereof,  in  the  same  manner  as  if  the  company  were  being  wound 
up  by  the  Court,  and  the  amount  fixed  by  the  Court  on  such  inquiry  and  adjudica- 
tion shall  be  set  apart  and  appropriated.  —  E.  §  49  (3);  V.  f.  (No.  1482)  91;  T.  d. 
(60  Vic.  No.  3)  8;  S.  A.  a.  (No.  557)  70  (6,  7);  Q.  f.  (53  Vic.  No.  18)  10;  W.  A.  a.  (56  Vic.  No.  8>. 
72(6,  7);  N.  Z.  46. 
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Publication  of  reasons  for  reduction  of  capital  may  be  ordered.  45.  The  Court 
may  require  the  company  to  publish  all  or  any  of  the  following  particulars  in  such 
manner  as  it  thinks  fit :  a)  The  reasons  for  the  reduction  of  its  capital ;  b)  Such  other 
information  in  regard  to  the  reduction  of  its  capital  as  the  Court  may  think  ex- 
pedient with  a  view  to  giving  proper  information  to  the  pubhc  in  relation  to  the 
reduction  of  its  capital  by  the  company;  c)  The  causes  which  led  to  such  reduction. 
—  E.  §  55;  V.  f.  (No.  1482)  100;  T.  d.  (60  Vic.  No.  3)  10;  S.  A.  ».  (No.  557)  70  (2);  Q.  f.  (53  Vic. 
No.  18)  7;  W.  A.  a.  (56  Vic.  No.  8)  72  (2);  N.  Z.  54. 

Order  and  minute  to  be  registered.  46.  1.  The  Registrar,  upon  the  production 
to  him  of  an  order  of  the  Court,  confirming  the  reduction  of  the  capital  of  a  com- 
pany, and  the  dehvery  to  him  of  a  copy  of  the  order  and  of  a  minute,  approved 
by  the  Court,  showing  with  respect  to  the  capital  of  the  company  as  altered  by 
the  order:  a)  The  amount  of  such  capital;  b)  The  number  of  shares  in  which  it  is 
to  be  divided;  c)  The  amoimt  of  each  share;  d)  The  amount  (if  any)  at  the  date 
of  the  registration  of  the  minute  proposed  to  be  deemed  to  have  been  paid  up  on 
each  share,  shall  register  the  order  and  minute,  and  on  the  registration  the  special 
resolution  confirmed  by  the  order  so  registered  shall  take  effect.  2.  Notice  of  such 
registration  shall  be  pubhshed  in  such  manner  as  the  Court  may  direct.  3.  Tha 
Registrar  shall  certify  under  his  hand  the  registration  of  the  order  and  minute, 
and  his  certificate  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Act 
with  respect  to  the  reduction  of  capital  have  been  complied  with,  and  that  the 
capital  of  the  company  is  such  as  is  stated  in  the  minute.  —  E.  §  51 ;  V.  f.  (No.  1482) 
92,  100;  T.  d.  (60  Vic.  No.  3)  11;  S.  A.  a.  (No.  557)  71;  Q.  f.  (53  Vic.  No.  18)  11;  W.  A.  a.  (56  Vic. 
No.  8)73;  N.  Z.  47. 

Minute  to  form  part  of  memorandum  of  association.  47.  1.  The  minute,  when 
registered,  shall  be  deemed  to  be  substituted  for  the  corresponding  part  of  the 
memorandum  of  association  of  the  company,  and  shall  be  of  the  same  validity 
and  subject  to  the  same  alteration  as  if  it  had  been  originally  contained  in  the 
memorandum  of  association.  2.  Subject  as  in  this  Act  mentioned,  no  member  of 
the  company,  whether  past  or  present,  shall  be  liable  in  respect  of  any  share  to 
any  call  or  contribution  exceeding  in  amount  the  difference  (if  any)  between  the 
amount  which  hn,s  been  paid  on  such  share  and  the  amount  of  the  share  as  fixed 
by  the  minute.  —  E.  §  52;  V.  f.  (No.  1482)  93;  T.  d.  (60  Vic.  No.  3)  12;  S.  A.  a.  (No.  557) 
72  (1);  Q.  f.  (53  Vic.  No.  18)  12;  W.  A.  a.  (56  Vic.  No.  8)  74  (1);  N.  Z.  47. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.    48.    1.  If  any 

creditor  who  is  entitled,  in  respect  of  any  debt  or  claim,  to  object  to  the  reduction 
of  the  capital  of  a  company  is,  in  consequence  of  his  ignorance  of  the  proceedings 
taken  with  a  view  to  such  reduction,  or  of  their  nature  and  effect  with  respect 
to  his  claim,  not  entered  on  the  list  of  creditors,  and  after  such  reduction  the  com- 
pany is  unable,  within  the  meaning  of  the  eighty-sixth  section  of  this  Act,  to  pay 
to  such  creditor  the  amount  of  such  debt  or  claim,  every  person  who  was  a  member 
of  the  company  at  the  date  of  the  registration  of  the  order  and  minute  relating 
to  the  reduction  of  the  capital  of  the  company  shall  be  liable  to  contribute  for  the 
payment  of  such  debt  or  claim  an  amount  not  exceeding  the  amount  which  he  would 
have  been  liable  to  contribute  if  the  company  had  commenced  to  be  wound  up  on 
the  day  prior  to  such  registration.  2.  If  the  company  is  wound  up,  the  Court,  on 
the  apphcation  of  such  creditor  and  on  proof  that  he  was  so  ignorant  as  aforesaid, 
may  settle  a  list  of  such  contributories  accordingly,  and  make  and  enforce  caUs 
and  orders  on  the  contributories  settled  on  such  list  in  the  same  manner  in  aU 
respects  as  if  they  were  ordinary  contributories  in  a  winding-up.  3.  The  provisions 
of  this  section  shall  not  affect  the  rights  of  the  contributories  of  the  company  among 
themselves.  —  E.  §  53;  V.  f.  (No.  1482)  94;  T.  d.  (60  Vic.  No.  3)  13;  S.  A.  a.  (No.  557)  73;  Q. 
f.   (53  Vic.  No.  18)  13;  W.  A.  a.   (56  Vic.  No.  8)  75;  N.  Z.  48. 

Copy  of  registered  minute.  49.  I.  A  minute  when  registered  shall  be  embodied 
in  every  copy  of  the  memorandum  of  association  issued  after  its  registration.  2.  A 
company  which  makes  defaiilt  in  complying  with  the  provisions  of  this  section, 
and  every  director  and  manager  of  such  company  who  knowingly  authorises  or 
permits  such  default,  shall  incur  a  penalty  not  exceeding  one  hundred  pounds  for 
each  copy  in  respect  of  which  such  default  is  made.  —  E.  §  52;  V.  f.  (No.  1482)  95; 
T.  d.  (60  Vic.  No.  3)  14;  S.  A.  a.  (No.  557)  72  (2);  Q.  f.  (53  Vic.  No.  18)  14;  W.  A.  a.  (56  Vic. 
No.  8)  74  (2);  N.  Z.  49. 

Penalty  on  concealment  of  name  of  creditor.  50.  If  any  director,  manager, 
or  officer  of  the  company:  a)  Wilfully  conceals  the  name  of  any  creditor  who  is 
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entitled  to  object  to  the  proposed  reduction ;  or  b)  Wilfully  misrepresents  the  nature 
or  amount  of  the  debt  or  claim  of  any  creditor;  or  c)  Being  a  director  or  manager 
of  the  company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or  misrepresen- 
tation as  aforesaid,  he  shall  be  guilty  of  a  misdemeanour.  —  E.  §  54;  V.  f.  (No.  1482) 
96;  T.  d.  (60  Vic.  No.  3)  15;  S.  A.  a.  (No.  557)  74;  Q.  f.  (53  Vic.  No.  18)  15;  W.  A.  a.  (56  Vic.  No.  8) 
76;  N.  Z.  50. 

Subdivision  of  shares. 

Shares  may  be  divided  into  shares  of  a  smaller  amount.  51.  1.  Any  company 
limited  by  shares  may  be  special  resolution  so  far  modify  the  conditions  contained 
in  its  memorandum  of  association,  if  authorised  so  to  do  by  its  regulations  as  ori- 
ginally framed  or  as  altered  by  special  resolution,  as  by  subdivision  of  its  existing 
shares  or  any  of  them  to  divide  its  capital  or  any  part  thereof  into  shares  of  smaller 
amount  than  is  fixed  by  its  memorandum  of  association.  2.  In  the  subdivision  of 
the  existing  shares  the  proportion  between  the  amount  which  is  paid  and  the  amount 
(if  any)  which  is  unpaid  on  each  share  of  reduced  amount  shall  be  the  same  at  is 
was  in  the  case  of  the  existing  shares  from  which  the  shares  of  reduced  amount 
are  derived.  3.  The  statement  of  the  number  and  amount  of  the  shares  into  which 
the  capital  of  the  company  is  divided,  contained  in  every  copy  of  the  memorandum 
of  association  issued  after  the  passing  of  any  such  special  resolution  shall  be  in 
accordance  with  such  resolution,  and  any  company  which  makes  default  in  com- 
plying with  the  provisions  of  this  subsection,  and  every  director  and  manager  of 
such  company  who  knowingly  or  wilfully  authorises  or  permits  such  default,  shall 
incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such 

default  is  made.  —  E.  §  41;  V.  a.  (No.  1074)  8,  9;  T.  a.  (33  Vic.  No.  22)  30,  31;  S.  A.  a. 
(No.  557)  68  (3),  70—72;  Q.  f.  (53  Vic.  No.  18)  16,  17;  W.  A.  a.  (56  Vic.  No.  8)  70  (3),  72—74; 
N.  Z.  38,  39. 

[§§  52 — 53  relate  to  associations  formed  for  purposes  not  of  gain,  and  prohibit 
such  associations  from  holding  more  than  two  acres  of  land,  except  under  certain 
circumstances.] 

Calls  upon  shares. 

Company  may  have  some  shares  fully  paid  and  others  not.  54.  Nothing  in  this 
Act  shall  be  deemed  to  prevent  any  company  formed  or  registered  under  this  Part 
of  this  Act,  if  authorised  by  its  regulations  as  originally  framed,  or  as  altered  by 
special  resolution,  from  doing  any  one  or  more  of  the  following  things,  namely: 
a)  Making  arrangements  on  the  issue  of  shares  for  a  difference  between  the  holders 
of  such  shares  in  the  amount  of  calls  to  be  paid;  b)  Accepting  from  any  member 
of  the  company  who  assents  thereto  the  whole  or  a  part  of  the  amount  remaining 
unpaid  on  any  shares  held  by  him  either  in  discharge  of  the  amount  of  a  call  payable 
in  respect  of  any  other  shares  held  by  him  or  without  any  call  having  been  made; 
c)  Paying  dividends  in  proportion  to  the  amount  paid  up  on  each  share  in  cases 
where  a  larger  amount  is  paid  up  on  some  shares  than  on  others.  —  E.  §  39;  T.  a. 
<33  Vic.  No.  22)  41;  S.  A.  a.  (No.  557)  79;  Q.  f.  (53  Vic.  No.  18)  27;  W.  A.  a.  (56  Vic.  No.  8)  81; 
N.  Z.  36. 

Manner  in  which  shares  are  to  be  issued  and  held.  55.  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  mode  of  such  pay- 
ment has  been  otherwise  determined  by  a  contract  duly  made  in  writing  and  filed 
with  the  Registrar  at  or  before  the  issue  of  such  share.  —  T.  a.  (33  Vic.  No.  22) 
42;  S.  A.  a.  (No.  557)  25;  Q.  f.  (53  Vic.  No.  18)  28;  W.  A.  a.  (56  Vic.  No.  8)  26;  See 
also  b.  (No.  47  of  1900)  infra.  —  But  even  if  the  contract  is  not  registered  and  the  shares 
not  paid  for,  the  shareholder  is  liable  only  for  a  sum  sufficient  to  meet  the  claims  of  credi- 
tors and  the  costs  of  liquidation.  —  Annandale  C.  M.  Co.  v.  Marsden,  15  L.  R.  (N.  S.  W.)  (Eq.) 
358;  11  W.  N.  (N.  S.  W.)  66.  Where  a  person  is  a  creditor  of  a  company  and  shares  are  sub- 
sequently issued  to  him  in  payment  of  his  claim  no  registration  is  required.  —  In  re  Mulgoa 
Irrigation  Co.,  5  B.  C.  (N.  S.  W.)  13;  In  re  North  Sydney  Investment  Co.,  16  L.  R.  (N.  S.  W.) 
(Eq.)  242;  6  B.  C.  (N.  S.  W.)  17;  20  L.  R.  (N.  S.  W.)  (Eq.)  18;  9  B.  C.  (N.  S.  W.)  49.  Cp.  In  re 
PhUlip  Stephan,  etc.,  Co.,  12  L.  R.  (N.  S.  W.)  (Eq.)  11;  IB.  C.  (N.  S.  W.)  18,  53;  In  re  Dudley 
€oal  Co.,  8  B.  C.  (N.  S.  W.)  54.  The  consideration  of  the  contract  registered  must  appear  upon 
its  face.  It  is  not  sufficient  that  it  appears  in  an  unregistered  agreement  recited  in  the  registered 
contract.  —  In  re  Lode  Hill  T.  M.  Co.,  2  B.  C.  (N.  S.  W.)  87;  3  B.  C.  (N.  S.  W.)  18,  68.  This 
is  required  even  though  the  contract  be  under  seal.  —  Ibid.  A  statement  in  the  memorandum 
dof  association  that  shares  are  to  be  issued  as  fully  paid  up  does  not  dispense  with  the  necessity 
of  registration.  —  In  re  Phillip  Stephan,  etc.,  Co.,  12  L.  R.  (N.  S.  W.)  11;  1  B.  C.  (N.  S.  W.) 
J  8,  53.    But,  aemble,  a  company  may  be  estopped  by  the  representation  of  its  officers  from 
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denying  that  a  contract  has  been  duly  registered.  —  Ibid.  The  directors  of  a  company,  even 
though  authorised  by  a  provision  in  the  articles  of  association,  can  not  release  a  shareholder 
from  UabHity  from  payment  of  either  past  or  future  calls.  —  Colonial  Finance,  etc.,  Co.  v.  Gold- 
schmidt  (1908),  S.  R.  (N.  S.  W.)  164  (affirmed  on  appeal,  8  C.  L.  R.  241).  As  to  signatures  to 
the  contract  see  In  re  Hidden  Star  G.  M.  Co.,  10  L.  R.  (N.  S.  W.)  (Eq.)  35;  In  re  New  England 
G.  M.  Co.,  13  L.  R.  (N.  S.  W.)  (Eq.)  171 ;  2  B.  C.  (N.  S.  W.)  55;  3  B.  C.  (N.  S.  W.)  43.  On  the 
general  question  see  further;  In  re  Root  Hog  G.  M.  Co.,  2  B.  C.  (N.  S.  W.)  65;  In  re  Bonang 
G.  M.  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  262,  347;  17  L.  R.  (N.  S.  W.)  (Eq.)  220;  4  B.  C.  (N..S.  W.) 
1,  31;  7  B.  C.  (N.  S.  W.)  6.    Also  eases  in  note  to  §  232,  infra. 

Transfer  of  shares. 

Transfer  may  be  registered  at  request  of  transferor.  56.  A  company  shall,  on 
the  application  of  the  transferor  of  any  share  or  interest  in  the  company,  enter 
in  its  register  of  members  the  name  of  the  transferee  of  such  share  or  interest  in 
the  same  manner  and  subject  to  the  same  conditions  as  if  the  application  for  such 
entry  were  made  by  the  transferee.  —  E.  §  28;  V.  f.  (No.  1482)  169;  T.  c  (59  Vic.  No.  19) 
10;  S.  A.  a.  (No.  557),  Sohed.  II,  18;  Q.  f.  (53  Vic.  No.  18)  30;  W.  A.  a.  (56  Vic.  No.  8)  Sched.  II, 
18;  N.  Z.  34. 

Share  warrants  to  hearer. 

Warrant  of  limited  shares  fully  paid  up  may  be  issued  in  name  of  bearer.    57. 

A  company  limited  by  shares,  if  authorised  so  to  do  by  its  regulations  as  originally 
framed  or  as  altered  by  special  resolution,  and  subject  to  the  provisions  of  such 
regulations,  may,  with  respect  to  shares  which  are  fully  paid  up,  or  with  respect 
to  stock,  issue  under  its  common  seal  a  warrant  stating  that  the  bearer  of  the 
warrant  is  entitled  to  the  shares  or  stock  therein  specified,  and  may  provide  by 
coupons  or  otherwise  for  the  payment  of  future  dividends  on  the  shares  or  stock 
included  in  such  warrant,  hereinafter  referred  to  as  a  share  warrant.  — E.  §37(1); 
N.  Z.  58  (1). 

Effect  of  share  warrant.  58.  A  share  warrant  shall  entitle  the  bearer  of  such 
warrant  to  the  shares  or  stock  specified  in  it,  and  such  shares  or  stock  may  be  trans- 
ferred by  the  dehvery  of  the  share  warrant.  —  E.  §  37  (2);  N.  Z.  58  (2). 

Re-registration  of  bearer  of  a  share  warrant  in  the  register.  59.  1.  The  bearer 
of  a  share  warrant  shall,  subject  to  the  regulations  of  the  company,  be  entitled, 
on  surrendering  such  warrant  for  cancellation,  to  have  his  name  entered  as  a  member 
in  the  register  of  members.  2.  The  company  shall  be  responsible  for  any  loss  in- 
curred by  any  person  by  reason  of  the  company  entering  in  its  register  of  members 
the  name  of  any  bearer  of  a  share  warrant  in  respect  of  the  shares  or  stock  specified 
therein  without  the  share  warrant  being  surrendered  and  cancelled.  —  E.  §37  (3); 
N.  Z.  59. 

Regulations  of  the  company  may  make  the  bearer  of  a  warrant  a  member. 
60.  The  bearer  of  a  share  warrant  may,  if  the  regulations  of  a  company  so  provide, 
be  deemed  to  be  a  member  of  the  company  within  the  meaning  of  this  Act,  either 
to  the  fuU  extent  or  for  such  purposes  as  may  be  prescribed  by  the  regulations: 
Provided  that  the  bearer  of  a  share  warrant  shall  not  be  qualified  in  respect  of 
the  shares  or  stock  specified  in  such  warrant  to  be  a  director  or  manager  of  the 
company  in  cases  where  such  a  qualification  is  prescribed  by  the  regulations  of 
the  company.  —  E.  §  37  (4);  N.  Z.  60. 

Entries  in  register  where  share  warrant  issued.  61.  1.  On  the  issue  of  a  share 
warrant  in  respect  of  any  share  or  stock  the  company  shall  strike  out  of  its  register 
of  members  the  name  of  the  member  then  entered  therein  as  holding  such  share 
or  stock  as  if  he  had  ceased  to  be  a  member,  and  shall  enter  in  the  register  the 
following  particulars:  a)  The  fact  of  the  issue  of  the  warrant;  b)  A  statement  of 
the  shares  or  stock  included  in  the  warrant,  distinguishing  each  share  by  its  number; 
c)  The  date  of  the  issue  of  the  warrant.  2.  Until  the  warrant  is  surrendered  the  above 
particulars  shall  be  deemed  to  be  the  particulars  which  are  required  by  the  nineteenth 
section  of  this  Act  to  be  entered  in  the  register  of  members  of  a  company.  3.  On 
the  surrender  of  a  warrant  the  date  of  such  surrender  shall  be  entered  as  if  it  were 
the  date  at  which  a  person  ceased  to  be  a  member.  —  E.  §37  (5,  6);  N.  Z.  61,  62. 

Particulars  to  be  contained  in  annual  summary.  62.  After  the  issue  by  the 
company  of  a  share  warrant  the  annual  summary  required  by  the  twentieth  section 
of  this  Act  shall  contain  the  following  particulars:  a)  The  total  amount  of  shares 
or  stock  for  which  share  warrants  are  outstanding  at  the  date  of  the  summary; 
b)  The  total  amount  of  share  warrants  which  have  been  issued  and  surrendered 
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respectively  since  the  last  summary  was  made;  c)  The  number  of  shares  or  amount 
of  stock  comprised  in  each  warrant.  —  E.  §§  26,  37;  N.  Z.  63. 

[§§  63 — 65  fix  the  punishment  for  the  forgery  of  or  uttering  forged  share  warrants, 
coupons,  etc.,  for  falsely  personating  owner  of  shares,  or  for  unauthorised  engraving 
of  plates,  etc.  for  the  printing  of  such  instruments.] 

Prospectus,  etc.,  to  specify  dates  and  names  of  parties  to  any  contract  made 
prior  to  issue  of  such  prospectus,  etc.  66.  Every  prospectus  of  a  company  to  be 
formed  under  this  Part  of  this  Act,  and  every  notice  inviting  persons  to  subscribe 
for  shares  in  any  joint  stock  company,  shall  specify  the  names  of  the  parties  to 
and  date  of  any  contract  entered  into  by  the  company,  or  the  promoters,  directors, 
or  trustees  thereof,  before  the  issue  of  such  prospectus  or  notice,  whether  subject 
to  adoption  by  the  directors  or  the  company  or  otherwise.  And  any  prospectus 
not  specifying  the  same  shall  be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of  such  prospectus,  unless  he 
has  had  notice  of  such  contract.  —  E.  §  81;  V.  f.  (No.  1482)  104;  T.  a..  (33  Vic.  No.  22) 

21;  S.  A.  a.  (No.  557)  221—224;  Q.  f.  (53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic.  No.  8)  222—225; 
N.  Z.  74 — 81.  —  A  false  representation  of  intention  contained  in  a  prospectus  may  amount  to  a 
misrepresentation  of  fact.  —  In  re  New  Brighton,  etc.,  Co.,  10  L.  R.  (N.  S.  W.)  (Eq.)  66.  Cp. 
Bendemeer  T.  M.  Co.  v.  Newton,  8  L.  R.  (N.  S.  W.)  (L.)  28;  3  W.  N.  (N.  S.  W.)  98;  De  Kantzow 
V.  Inglis,  10  L.  R.  (N.  S.  W.)  (L.)  97;  6  W.  N.  (N.  S.  W.)  110. 

Division  3.  Management  and  administration. 
Provisions  for  protection  of  creditors. 
Publication  of  name  by  a  limited  company.  67.  Every  hmited  company  shall : 
a)  Paint  or  affix  and  keep  painted  or  affixed  its  name  on  the  outside  of  every  office 
or  place  in  which  the  business  of  the  company  is  carried  on  in  a  conspicuous  position 
in  letters  easily  legible;  and  b)  Have  its  name  engraved  in  legible  characters  on 
its  seal;  and  c)  Have  its  name  mentioned  in  legible  characters:  i)  In  all  notices, 
advertisements,  and  other  official  publications  of  the  company;  ii)  In  all  biUs  of 
exchange,  promissory  notes,  indorsements,  cheques,  and  orders  for  money  or  goods 
purporting  to  be  signed  by  or  on  behalf  of  the  company;  iii)  in  all  bills  of  parcels, 
invoices,  receipts,  and  letters  of  credit  of  the  company.  —  E.  §63;  V.  a.  (No.  1074) 
41;  T.  a.  (33  Vic.  No.  22)  45;  S.  A.  a.  (No.  557)  40  (1);  Q.  e.  (27  Vic.  No.  4)  40;  W.  A.  a.  (56  Vic. 
No.  8)  41  (1);  N.  Z.  126.  —  The  seal  referred  to  in  (b)  may  be  an  adhesive  paper  label  bearing  the 
name  and  address  of  the  company  in  print.  —  Hoe  v.  Lee,  3  S.  R.  (N.  S.  W.)  30;  20  W.  N.  (N.  S. 
W.)  23. 

Penalties  on  non-publication  of  name.  68.  1.  Any  limited  company  which 
does  not  paint  or  affix  and  keep  painted  or  affixed  its  name  in  manner  directed 
by  this  Part  of  this  Act,  and  every  director  or  manager  of  such  company  who  know- 
ingly and  wilfully  authorises  or  permits  such  default,  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  not  so  painting  or  affixing  its  name  and  a  further 
penalty  not  exceeding  five  pounds  for  every  day  during  which  such  name  is  not 
kept  so  painted  of  affixed.  2.  If  any  director,  manager,  or  officer  of  such  com- 
pany, or  any  person  on  its  behalf:  a)  Uses  or  authorises  the  use  of  any  seal  pur- 
porting to  be  a  seal  of  the  company  whereon  its  name  is  not  so  engraven  as  aforesaid ; 
or  b)  Issues  or  authorises  the  issue  of  any  notice,  advertisement,  or  other  official 
publication  of  such  company,  or  signs  or  authorises  to  be  signed  on  behalf  of  such 
company  any  bill  of  exchange,  promissory  note,  indorsement,  cheque,  or  order  for 
money  or  goods  without  its  name  being  mentioned  therein  in  manner  aforesaid; 
or  c)  Issues  or  authorises  to  be  issued  any  bill  of  parcels,  invoice  receipt,  or  letter 
of  credit  of  the  company,  he  shall  be  liable  to  a  penalty  of  fifty  pounds,  and  shall  , 
further  be  personally  liable  to  the  holder  of  any  such  biU  of  exchange,  promissory 
note,  cheque,  or  order  for  money  or  goods  for  the  amount  thereof  unless  the  same 
is  duly  paid  by  the  company.  —  E.  §  63;  V.  a.  (No.  1074)  42;  T.  a.  (33  Vic.  No.  22)  46; 
S.  A.  a.  (No.  557)  40  (2);  Q.  e.  (27  Vic.  No.  4)  41;  W.  A.  a.  (56  Vic.  No.  8)  41  (2);  N.  Z.  127,  128. 

[§  69  relates  to  statements  to  be  made  by  Hmited  banking  companies,  by  in- 
surance companies  and  by  benefit,  provident  and  deposit  societies.] 

List  of  directors  to  be  sent  to  Registrar.  70.  Every  company  formed  or  registered 
under  this  Part  of  this  Act,  not  having  a  capital  divided  into  shares,  shall  keep  at 
its  registered  office  a  register  containing  the  names  and  addresses  and  the  occu- 
pations of  its  directors  or  managers,  and  shall  send  to  the  Registrar  a  copy  of  such 
register,  and  shall  from  time  to  time  notify  to  the  Registrar  any  change  that  takes 
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place  in  such  directors  or  managers.  —  E.  §  75;  V.  a.  (No.  1074)  45,  f.  (No.  1482)  166; 
T.  u.  (33  Vic.  No.  22)  49;  S.  A.  a.  (No.  557)  43  (1);  Q.  e.  (27  Vic.  No.  4)  44;  W.  A.  a.  (56  Vic. 
No.  8)45(1);  N.  Z.  102(1). 

Penalty  on  company  not  keeping  register  of  directors.  71.  If  any  such  com- 
pany makes  default  in  respect  of  any  of  the  matters  in  the  preceding  section 
mentioned,  such  company,  and  every  director  or  manager  of  such  company  who 
knowingly  and  wilfully  authorises  or  permits  such  default,  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  such  default  continues.  — 
E.  §  75;  V.  a.  (No.  1074)  46;  T.  a.  (33  Vic.  No.  22)  50;  S.  A.  a.  (No.  557)  43  (2);  Q.  e.  (27  Vic.  No.  4) 
45;  W.  A.  a.   (56  Vic.  No.  8)  45  (2);  N.  Z.  102  (2). 

Provisions  for  protection  of  members. 

Power  to  alter  regulations  by  special  resolution.  72.  1.  Subject  to  the  provi- 
sions of  this  Act  and  to  the  conditions  contained  in  the  memorandum  of  association, 
any  company  formed  under  this  Part  of  this  Act,  may,  in  general  meeting,  from 
time  to  time,  by  passing  a  special  resolution :  a)  Alter  all  or  any  of  the  regulations 
of  the  company  contained  in  the  articles  of  association,  or  in  the  Table  marked  A 
in  the  second  Schedule,  where  such  Table  is  apphcable  to  the  company;  or  b)  Make 
new  regulations  to  the  exclusion  of,  or  in  addition  to,  aU  or  any  of  the  regulations 
of  the  company.  2.  Any  regulations  so  made  by  special  resolution  shall  be  deemed 
to  be  regulations  of  the  company,  of  the  same  vahdity  as  if  they  had  been  originally 
contained  in  the  articles  of  association,  and  shall  be  subject  in  like  manner  to  be 
altered  or  modified  by  any  subsequent  special  resolution.  —  E.  §  13;  V.  a.  (No.  1074) 
51;  T.  a.  (33  Vic.  No.  22)  55;  S.  A.  «,.  (No.  557)  48,  50;  Q.  e.  (27  Vic.  No.  4)  50;  W.  A.  a.  (56  Vic. 
No.  8)  50,  52;  N.  Z.  122.  —  See  note  to  §  14,  supra. 

Declaration  in  action  against  members.  73.  In  any  action  or  suit  brought  by 
a  company  against  any  member  to  recover  any  call  or  other  moneys  due  from  such 
member  in  his  character  of  member,  it  shall  not  be  necessary  to  set  forth  the  special 
matter,  but  it  shall  be  sufficient  to  allege  that  the  defendant  is  a  member  of  the 
company  and  is  indebted  to  the  company  in  respect  of  a  call  made,  or  other  moneys 
due,  whereby  an  action  or  suit  has  accrued  to  the  company.  —  V.  a.  (No.  1074)  69; 
T.  A.  (33  Vic.  No.  22)  75;  S.  A.  a.  (No.  557)  61;  Q.  „.  (27  Vic.  No.  4)  69;  W.  A.  a.  (56  Vic.  No.  8) 
63;  N.  Z.  156. 

Alteration  of  forms.  74.  1.  The  forms  set  forth  in  the  third  Schedule  hereto, 
or  forms  as  near  thereto  as  circumstances  admit,  shall  be  used  in  all  matters  to 
which  such  forms  refer.  2.  The  Governor  may  make  such  alterations  in  the  Tables 
and  forms  contained  in  the  second  and  third  Schedules  hereto,  or  such  additions 
to  the  forms  contained  in  the  Third  Schedule  as  he  deems  requisite;  but  no  such 
alteration  shall  increase  the  amount  of  fees  payable  to  the  Registrar  in  the  second 
Schedule  mentioned.  3.  Any  such  table  or  form  when  altered  shall  be  pubhshed 
in  the  Gazette,  and  upon  such  pubhcation  being  made  such  table  or  form  shall 
have  the  same  force  as  if  it  were  included  in  the  Schedule  to  this  Act,  but  no  alter- 
ation made  by  the  Governor  in  the  Table  marked  A  contained  in  the  second  Schedule 
shall  affect  any  company  registered  prior  to  the  date  of  such  alteration,  or  repeal, 
as  respects  such  company,  any  portion  of  such  table.  —  E.  §  118;  V.  a.  (No.  1074) 
70;  T.  a.  (33  Vic.  No.  22)  76;  S.  A.  a.  (No.  557)  63;  Q.  c.  (27  Vic.  No.  4)  70;  W.  A.  a.  (56  Vic. 
No.  8)  65;  N.  Z.  324. 

Arbitrations. 

Power  for  companies  to  refer  matters  to  arbitration.  75.  1.  Any  company 
formed  or  registered  under  this  Part  of  this  Act  may  from  time  to  time,  by  writing 
under  its  common  seal,  agree  to  refer  and  may  refer  to  arbitration  in  accordance 
with  the  provisions  of  the  Arbitration  Act,  1892,  or  any  Act  amending  or  consoli- 
dating the  same,  any  existing  or  future  difference,  question,  or  other  matter  what- 
soever in  dispute  between  itseK  and  any  other  company,  or  person.  2.  The  parties 
to  the  arbitration  may  delegate  to  the  persons,  to  whom  the  reference  is  made, 
power  to  settle  any  terms  or  to  determine  any  matter  capable  of  being  lawfully 
settled  or  determined  by  themselves,  or  by  their  directors  or  other  managing  body. 
—  E.  §  119;  T.  a.  (33  Vic.  No.  22)  78;  S.  A.  a.  (No.  557)  64;  Q.  e.  (27  Vic.  No.  4)  71;  W.  A.  a. 
(56  Vic.  No.  8)  66;  N.  Z.  159. 

Provisions  of  55  Vic.  No.  32  to  apply.  76.  All  the  provisions  of  the  Arbitration 
Act,  1892,  or  any  Act  amending  or  consolidating  the  same,  shall  be  deemed  to 
apply,  so  far  as  they  are  applicable,  to  arbitrations  in  pursuance  of  this  Part  of 
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this  Act.  —  E.  §  119;  T.  a.  (33  Vic.  No.  22)  77—105;  S.  A.  a.  (No.  557)  64;  y.  e.  (27  Vic.  No.  4) 
72;  W.  A.  a.  (56  Vic.  No.  8)  66;  N.  Z.  159. 

Appointment  of  arbitrators.  77.  Every  appointment  of  an  arbitrator  shall  be 
made:  a)  On  the  part  of  such  company:  i)  Under  its  common  seal;  or  ii)  Under  the 
hand  of  the  manager  or  secretary  or  any  two  directors  of  the  company;  or  iii)  Under 
the  hand  of  the  liquidator  if  the  company  is  in  hquidation;  b)  On  the  part  of  any 
other  party,  under  the  hand  of  such  party;  c)  On  the  part  of  a  corporation  aggregate, 
under  the  common  seal  of  such  corporation. 

Division  4.    Winding-up. 
Jurisdiction  in  Chambers.    78.   Any  of  the  powers  vested  in  the  Court  by  this 
division  of  this  Act  may  be  exercised  in  Chambers  by  the  Chief  Judge  or  Judge 
in  Equity.  —  T.  a.  (33  Vic.  No.  22)  116;  Q.  e.  (27  Vic.  No.  4)  82. 

PrelimiTiary. 

Meaning  of  "contributory".  79.  1.  The  term  "contributory"  shall  mean  every 
person  hable  to  contribute  to  the  assets  of  a  company  formed  or  registered  under 
this  Part  of  this  Act  in  the  event  of  the  same  being  wound  up,  and  shall  also  in 
all  proceedings  for  determining  the  persons  who  are  to  be  deemed  contributories, 
and  in  all  proceedings  prior  to  the  final  determination  of  such  proceedings,  include 
any  person  alleged  to  be  a  contributory.  2.  In  the  event  of  an  unregistered  com- 
pany being  wound  up,  every  person  shall  be  deemed  to  be  a  contributory  who  is 
liable  at  law  or  in  equity  to  pay  or  contribute  to  the  payment  of:  a)  Any  debt  or 
hability  of  such  company;  or  b)  Any  sum  for  the  adjustment  of  the  rights  of  the 
members  amongst  themselves;  or  c)  The  costs,  charges,  and  expenses  of  winding-up; 
and  every  such  contributory  shall  be  liable  to  contribute  to  the  assets  of  the  com- 
pany in  the  course  of  the  winding-up  all  sums  due  from  him  in  respect  of  any  such 
liability  as  aforesaid.  2.  In  the  event  of  a  company  registered  under  the  provisions 
of  Division  six  of  this  Part  of  this  Act  being  wound  up,  in  addition  to  the  persons 
liable  as  contributories  under  subsection  (1)  of  this  section,  every  person  shall  be 
a  contributory  in  respect  of  the  debts  and  liabilities  of  the  company  contracted 
prior  to  registration  who  is  liable  to  pay  or  contribute  to  the  payment  of:  a)  Any 
debt  or  liabihty  of  the  company  contracted  prior  to  registration;  or  b)  Any  sum 
for  the  adjustment  of  the  rights  of  the  members  amongst  themselves  in  respect  of 
any  such  debt  or  habihty;  or  c)  The  costs,  charges,  and  expenses  of  winding-up 
the  company  so  far  as  relates  to  such  debts  or  habihties  as  aforesaid;  and  every 
such  contributory  shall  be  Hable  to  contribute  to  the  assets  of  the  company  in  the 
course  of  the  winding-up  all  sums  due  from  him  in  respect  of  any  such  liabihty 
as  aforesaid.  —  E.  §§  124,  263  (24),  269;  V.  a.  (No.  1074)  71,  176,  184;  T.  a.  (33  Vic.  No.  22) 
106,  c.  (59  Vic.  No.  19)  21;  S.  A.  a.  (No.  557)  3;  Q.  e.  (27  Vic.  No.  4)  73,  190,  194;  W.  A.  a.  (56  Vic. 
No.  8)  3;  N.  Z.  173.  —  An  irregularity  in  the  issue  of  shtires  can  not  be  set  up  against  credi- 
tors.  —  In  re  Eveleen  S.  M.  Co.,   6  B.  C.   (N.  S.  W.)  4. 

Liability  of  contributory.  80.  1.  The  liabihty  of  any  person  to  contribute  to 
the  assets  of  a  company  in  the  event  of  the  same  being  wound  up  under  this  Part 
of  this  Act,  shall  be  deemed  to  create  a  debt  of  the  nature  of  a  specialty  accruing 
due  from  such  person  at  the  time  when  his  habihty  commenced,  but  payable  at 
the  time  or  respective  times  when  calls  are  made  as  hereinafter  mentioned  for 
enforcing  such  liabihty.  2.  In  the  case  of  the  bankruptcy  of  any  contributory,  or 
person  deemed  to  be  a  contributory,  the  estimated  value  of  his  liability  to  future 
calls,  as  well  as  calls  already  made,  may  be  proved  in  his  estate.  —  E.  §§  124, 
263,  268;  V.  a.  (No.  1074)  72,  176  (5),  184;  T.  a.  (33  Vic.  No.  22)  107,  c.  (59  Vic.  No.  19)  21;  S. 
A.  a.  (No.  557)  101,  190;  Q.  e.  (27  Vic.  No.  4)  74,  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8)  103,  192; 
N.  Z.  174.  —  The  JiabiUty  of  a  person  residing  in  New  South  Wales  on  shares  held  in  a  foreign 
company  is  determined  by  the  laws  of  the  state  of  the  domicil  of  the  company.  —  Grosvenor  Hotel 
Co.  V.  Sale,  9  B.  C.  (N.  S.  W.)  26. 

Contributories  in  ease  of  death.  81.  If  any  contributory  (or  person  deemed 
to  be  a  contributory)  dies,  either  before  or  after  he  has  been  placed  on  the  list  of 
contributories  hereinafter  mentioned,  his  executors  or  administrators  shall  be  liable, 
in  a  due  course  of  administration,  to  contribute  to  the  assets  of  the  company  in 
discharge  of  the  liabihty  of  such  deceased  contributory,  and  such  executors  and 
administrators  shall  be  deemed  to  be  contributories  accordingly.  —  E.  §§  126,  263 
(24),  269;  V.  a.  (No.  1074)  73,  176  (5),  184;  T.  a.  (33  Vic.  No.  22)  108,  c.  (59  Vic.  No.  19)  21  (2); 
S.  A.  a.  (No.  557)  102,  190(2);  Q.  e.  (27  Vic.  No.  4)  75,  190(5),  194;  W.  A.  a.  (56  Vic.  No.  8> 
104,  192;  N.  Z.  175. 
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Contributories  in  case  of  bankruptcy.  82.  If  any  contributory,  or  person  deemed 
to  be  a  contributory,  becomes  bankrupt,  either  before  or  after  he  has  been  placed 
on  the  list  of  contributories,  his  assignee  or  trustee  shall  be  deemed  to  represent 
such  contributory  for  all  the  purposes  of  the  winding-up,  and  shall  be  deemed  to 
be  a  contributory  accordingly,  and  may  be  called  upon  to  admit  to  proof  against 
the  estate  of  such  bankrupt,  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in 
due  course  of  law,  any  moneys  due  from  such  bankrupt  in  respect  of  his  hability 
to  contribute  to  the  assets  of  the  company  being  wound  up.  —  E.  §§  127,  263  (24), 
269;  V.  a.  (No.  1074)  74,  176  (5),  184;  T.  a.  (33  Vic.  No.  22)  109,  c.  (59  Vic.  No.  19)  21;  S.  A.  a. 
(No.  557)  103,  190;  Q.  e.  (27  Vic.  No.  4)  76,  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8)  105,  192; 
N.  Z.  176. 

Contributories  in  case  of  marriage.  83.  If  any  female  contributory,  or  female 
deemed  to  be  a  contributory,  marries,  either  before  or  after  she  has  been  placed 
on  the  list  of  contributories,  her  husband  shall  during  the  continuance  of  the  marriage 
be  hable  to  contribute  to  the  assets  of  the  company  the  same  sum  as  she  would 
have  been  hable  to  contribute  if  she  had  not  married,  and  he  shall  be  deemed  to 
be  a  contributory  accordingly.  —  E.  §  128,  263  (24),  269;  V.  a.  (No.  1074)  75,  176  (5),  184; 
T.  a.  (33  Vic.  No.  22)  110,  c.  (59  Vic.  No.  19)21;  S.  A.  a.  (No.  557)  104,  190;  Q.  e.  (27  Vic. 
No.  4)  77,  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8)  106,  192.  The  liability  of  a  husband  of  a 
female  contributory  is  determined  by  the  law  of  the  domicil  of  the  company.  The  provisions  of 
this  section  do  not  apply  to  the  case  of  contributories  in  a  foreign  company.  —  In  re  Federal 
Bank  of  Australia,  8  B.  C.  (N.  S.  W.)  35.  A  shareholder  who  continues  to  be  such  until  the 
winding-up  is  a  contributory.  The  time  of  the  marriage  of  a  female  contributory  is  immaterial. 
—  In  re  BulU  Coal  Mining  Co.,  17  L.  R.  (N.  S.  W.)  (Bq.)  97;  6  B.  C.  (N.  S.  W.)  71;  In  re  Federal 
Bank  of  Australia,  8  B.  0.  (N.  S.  W.)  35.  Cp.  Pacific  Insurance  Co.  v.  Coghlan,  10  W.  N.  (N. 
S.  W.)  118. 

Windi7ig-up  by  the  Court. 
Under  what  circumstances  companies  may  be  wound  up  by  the  Court.  84.  Com- 
panies may  be  wound  up  by  the  Court  under  this  Part  of  this  Act  under  the  follow- 
ing circumstances  (that  is  to  say) :  In  the  case  of  a  company  formed  or  registered 
under  this  Part  of  this  Act :  a)  Whenever  the  company  has  passed  a  special  resolu- 
tion requiring  the  company  to  be  wound  up  by  the  Court;  b)  Whenever  the  com- 
pany does  not  commence  its  business  within  a  year  from  its  incorporation,  or 
suspends  its  business  for  the  space  of  a  whole  year;  c)  Whenever  the  members  are 
reduced  in  number  to  less  than  seven;  d)  Whenever  the  company  is  unable  to  pay 
its  debts;  e)  Whenever  the  Court  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up.  In  the  case  of  an  unregistered  company:  f)  When- 
ever the  company  is  dissolved  or  has  ceased  to  carry  on  business  or  is  carrying 
on  business  only  for  the  purpose  of  winding-up  its  affairs;  and  also  under  the 
circumstances  set  out  in  subsections  d)  and  e)  of  this  section.  —  E.  §129,  268;  V.  a. 
(No.  1074)  76,  183  (3);  T.  a.  (33  Vic.  No.  22)  111,  c.  (59  Vic.  No.  19)  20  (3);  S.  A.  a.  (No.  557) 
105,  189  (3);  Q.  e.  (27  Vic.  No.  4)  78,  193  (3);  W.  A.  a.  (56  Vic.  No.  8)  107,  191  (3);  N.  Z.  87  (9), 
177.  —  The  Court  has  a  discretion  to  grant  a  petition  for  winding-up.  —  In  re  Greta  Collieries, 
4  B.  C.  (N.  S.  W.)  87.  Cp.  In  re  North  Sydney,  etc.,  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  367;  3  B.  0.  (N. 
S.  W.)  81;  4  B.  C.  (N.  S.  W.)  37.  For  cases  under  (e)  see  In  re  Mason  Bros.,  12  L.  R.  (N.  S.  W.) 
(Eq.)  183;  2  B.  C.  (N.  S.  W.)  2;  In  re  City  Avenue  Co.,  2  B.  C.  (N.  S.  W.)  41.  In  re  Great  Cobar 
0.  M.  Co.,  2  S.  R.  (N.  S.  W.)  94;  19  W.  N.  (N.  S.  W.)  164. 

Power  to  refer  winding-up  to  Master.  85.  1.  The  Court  in  making  an  order 
under  this  Part  of  this  Act  for  winding-up  a  company  may  direct  all  subsequent 
proceedings  for  winding-up  the  same  to  be  had  and  taken  before  the  Master,  and 
the  Master  shall  for  such  winding-up  have  all  the  powers  of  the  Court,  subject, 
however,  to  appeal  to  the  Court.  2.  The  Master  may  refer  any  matter  to  the  Court 
which  he  may  think  proper  to  be  determined  by  the  Court.  —  E.  §§  134,  135. 

Company  when  deemed  unable  to  pay  its  debts.  86.  A  company  shall  be  deemed 
to  be  unable  to  pay  its  debts.  In  the  case  of  a  company  formed  or  registered  under 
this  part  of  this  Act :  a)  Whenever  a  creditor,  by  assignment  or  otherwise,  to  whom 
the  company  is  indebted  (at  law  or  in  equity)  in  a  sum  exceeding  fifty  pounds  then 
due,  has  served  on  the  company,  by  leaving  the  same  at  their  registered  office, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due,  and  the 
company  has  for  the  space  of  three  weeks  succeeding  the  service  of  such  demand 
neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  reasonable 
satisfaction  of  the  creditor;  b)  Whenever  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor  in  any 
proceeding  instituted  by  such  creditor  against  the  company  is  returned  unsatisfied 
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in|whole  or  in  part;  c)  Whenever  it  is  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts.  In  the  case  of  an  unregistered  company: 
d)  Under  the  circumstances  set  out  in  subsection  a)  of  this  section,  except  that 
the  service  required  shall  be  effected  by  leaving  the  demand  therein  mentioned  at 
the  principal  place  of  business  of  the  company,  or  by  delivery  of  the  same  to  the 
secretary  or  some  director  or  principal  officer  of  the  company,  or  in  such  maimer 
as  the  Court  may  approve  or  direct;  or  e)  Under  the  circumstances  set  out  in  sub- 
section b)  of  this  section,  except  that  the  execution  therein  mentioned  shall  further 
extend  to  execution  or  other  process  issued  on  a  judgment,  decree,  or  order  obtained 
in  any  proceeding  against  any  member  of  the  company,  as  such,  or  against  any 
person  authorised  to  be  sued  as  nominal  defendant  on  behalf  of  the  company;  or 
f)  Under  the  circumstances  set  out  in  subsection  c)  of  this  section;  or  g)  Whenever: 
i)  Any  action,  suit,  or  other  proceeding  has  been  instituted  against  any  member 
of  the  company  for  any  debt  or  demand  due,  or  claimed  to  be  due,  from  the  com- 
pany, or  from  him  in  his  character  of  member  of  the  company;  and  ii)  Notice  in 
writing  of  the  institution  of  such  action,  suit,  or  other  proceeding  has  been  served 
upon  the  company  by  leaving  the  same  at  the  principal  place  of  business  of  the 
company,  or  by  dehvering  it  to  the  secretary  or  some  director,  manager,  or  principal 
officer  of  the  company,  or  by  otherwise  serving  the  same  in  such  manner  as  the 
Court  may  approve  or  direct;  and  iii)  The  company  has  not  within  ten  days  after 
service  of  such  notice  paid,  secured,  or  compounded  for  such  debt  or  demand,  or 
procured  such  action,  suit,  or  other  proceeding  to  be  stayed  or  indemnified  the 
defendant  to  his  reasonable  satisfaction  against  such  suit,  action,  or  other  proceed- 
ing, and  against  all  costs,  damages,  and  expenses  to  be  incurred  by  him  by  reason 
of  the  same.  —  E.  §§  130,  268;  V.  a.  (No.  1074)  77,  183  (4);  T.  a.  (33  Vic.  No.  22)  112,  c.  (59 
Vie.  No.  19)  20  (4);  S.  A.  a,.  (No.  557)  106,  189  (4);  Q.  b.  (27  Vic.  No.  4)  79,  193  (4);  W.  A.  a. 
(56  Vic.  No.  8)  108,  191  (4);  N.  Z.  178.  — In  determining  whether  a  company  is  or  is  not  able  to 
pay  its  debts  the  character  of  the  debts  and  the  whole  circumstances  generally  must  be  considered. 
If  it  be  found  that  the  debts  were  incurred  for  works  necessary  in  order  to  make  the  business 
a  going  concern,  greater  latitude  will  be  allowed.  —  In  re  Redhead  Coal  Co.  3  B.  C.  (N.  S.  W.)  50. 

Place  of  business  of  unregistered  company  deemed  to  be  registered  office.  87. 
The  principal  place  of  an  business  of  unregistered  company  shall  for  all  the  pur- 
poses of  the  winding-up  of  such  company  be  deemed  to  be  the  registered  office 
of  the  company.  —  E.  §  268  (1,1);  V.  a.  (No.  1074)  183  (1);  T.  c.  (59  Vic.  No.  19)20(1); 
S.  A.  a.  (No.  557)  189  (1);  Q.  e.  (27  Vic.  No.  4)  193  (1);  W.  A.  a.  (56  Vic.  No-  8)  191  (1). 

Unregistered  company  not  to  be  wound  up  voluntarily.  88.  No  unregistered 
company  shall  be  wound  up  under  this  Part  of  this  Act,  voluntarily,  or  subject  to  the 
supervision  of  the  Court.  —  E.  §  268  (1,  II);  V.  a.  (No.  1074)  183  (2);  T.  c.  (59  Vic.  No.  19) 
20  (2);  S.  A.  a.   (No.  557)  189  (2);  Q.  e.   (27  Vic.  No.  4)  193  (2);  W.  A.  a.  (56  Vic.  No.  8)  191  (2). 

Application  for  winding-up  to  be  made  by  petition.  89.  1.  Any  apphcation  to 
the  Court  under  this  Part  of  this  Act  for  the  winding-up  of  a  company  shall  be  by 
petition,  and  such  petition  may  be  presented:  a)  By  the  company;  or  b)  By  any 
creditor  or  contributory  of  the  company;  or  c)  By  all  or  any  of  the  above  parties 
together  or  separately.  2.  Every  order  which  may  be  made  on  any  such  petition 
shall  operate  in  favour  of  all  the  creditors  and  all  the  contributories  of  the  com- 
pany in  the  same  manner  as  if  it  had  been  made  upon  the  joint  petition  of  a  creditor 
and  a  contributory.  —  E.  §  137;  V.  a.  (No.  1074)  78;  T.  a.  (33  Vic.  No.  22)  114;  S.  A.  a. 
(No.  557)  107;  Q.  e.  (27  Vic.  No.  4)  81;  W.  A.  a.  (56  Vic.  No.  8)  109;  N.  Z.  179.  —  As  to  per- 
sons by  whom  petitions  for  winding-up  may  be  presented,  see  In  re  Acetylene  Gas  Co.,  1  S. 
B.  (N.  S.  W.)  (Eq.)  102;  18  W.  N.  (N.  S.  W.)  161  (debt  payable  at  a  future  time);  In  re  North 
Sydney,  etc.,  Co.,  14  L.  B.  (N.  S.  W.)  367;  4  B.  C.  (N.  S.  W.)  37  (secured  debt);  In  re  Lucky 
Hit  S.  M.  Co.,  1  B.  C.  (N.  S.  W.)  8  (fully  paid-up  shareholder);  In  re  National,  etc.,  Co.,  6  B.  C. 
(N.  S.  W.)  14  (fully  paid-up  shareholder). 

Contributory  when  not  qualified  to  prevent  winding-up  by  petition.    90.   1.  No 

contributory  of  a  company  under  this  Part  of  this  Act  shall  be  capable  of  presenting 
a  petition  for  winding-up  such  company,  unless :  a)  The  members  of  such  company 
are  reduced  in  numbers  to  less  than  seven;  or  b)  The  shares  in  respect  of  which 
he  is  a  contributory,  or  some  of  them,  either  were  originally  allotted  to  him,  or  have 
been  held  by  him  and  registered  in  his  name  for  a  period  of  at  least  six  months 
during  the  eighteen  months  previously  to  the  commencement  of  the  winding-up, 
or  have  devolved  upon  him  through  the  death  of  a  former  owner.  2.  Where  a  share 
has  during  the  whole  or  any  part  of  the  six  months  been  held  by  or  registered  in 
the  name  of:  a)  The  wife  of  a  contributory  either  before  or  after  her  marriage;  or 
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b)  Any  trustee  for  such  wife  or  for  the  contributory,  such  share  shall  for  the  pur- 
poses of  this  section  be  deemed  to  have  been  held  by,  and  registered  in  the  name 
of,  the  contributory.  —  E.  §  137;  T.  a.  (33  Vic.  No.  22)  115;  S.  A.  ».  (No.  557)  107;  Q.  f. 
(53  Vic.  No.  18)  43;  W.  A.  a.  (56  Vic.  No.  8)  109;  N.  Z.  180. 

Commencement  ol  winding-up  by  the  Court.  91.  A  winding-up  by  the  Court 
shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  petition  for 
the  winding-up.  —  E.  §  139;  V.  a.  (No.  1074)  79;  T.  a.  (33  Vic.  No.  22)  117;  S.  A.  a.  (No.  557) 
109;  Q.  e.  (27  Vic.  No.  4)  83;  W.  A.  a.   (56  Vic.  No.  8)  HI;  N.  Z.  181. 

Court  may  grant  injunction.  92.  1.  The  Court  may  at  any  time  after  the 
presentation  of  a  petition  for  winding-up  and  before  making  an  order  for  winding-up  : 
a)  In  the  case  of  a  company  formed  under  the  provisions  of  this  Part  of  this  Act; 
upon  the  apphcation  of  the  company,  or  of  any  creditor  or  contributory  of  the 
company,  restrain  further  proceedings  in  any  action,  suit,  or  proceeding  against 
the  company ;  b)  In  the  case  of  a  company  registered  under  the  provisions  of  Divi- 
sion six  of  this  Part  of  this  Act,  or  unregistered,  upon  the  application  of  any  creditor 
of  the  company,  restrain  further  proceedings  in  any  action,  suit,  or  proceeding 
against  any  contributory  of  the  company,  as  well  as  against  the  company  as  herein- 
before provided,  upon  such  terms  as  the  Court  thinks  fit.  2.  The  Court  may  also 
at  any  time  after  the  presentation  of  such  petition  and  before  the  first  appointment 
of  liquidators  appoint  provisionally  an  official  hquidator  of  the  estate  and  effects 
of  the  company.  —  E.  §§  140,  265,  270;  V.  a.  (No.  1074)  80,  177,  185;  T.  a.  (33  Vic.  No.  22) 
228,  229,  c.  (59  Vic.  No.  19)  22;  S.  A.  a.  (No.  557)  110,  191;  Q.  e.  (27  Vic.  No.  4)  84,  191,  195; 
W.  A.  a.  (56  Vic.  No.  8)  112,  193;  N.  Z.  182,  243,  289. 

Course  to  be  pursued  by  Court  on  hearing  petition.  93.  Upon  hearing  the  peti- 
tion the  Court  may  dismiss  the  same  with  or  without  costs,  or  may  adjourn  the 
hearing  conditionally  or  unconditionally,  and  may  make  any  interim  order  or  any 
other  order  that  it  deems  just.  —  E.  §  141;  V.  a.  (No.  1074)  81;  T.  a.  (33  Vic.  No.  22) 
119;  S.  A.  a.  (No.  557)  HI,  Q.  v.  (27  Vic.  No.  4)  85;  W.  A.  a.  (56  Vic.  No.  8)  113;  N.  Z.  183. 

Actions  to  be  stayed  after  order  for  winding-up.  94.  When  an  order  has  been 
made  under  this  Part  of  this  Act  for  winding-up  a  company  no  suit,  action,  or 
other  proceeding  shall,  except  with  the  leave  of  the  Court  and  subject  to  such 
terms  as  the  Court  may  impose,  be  proceeded  with  or  commenced  against  such  com- 
pany, or,  it  the  company  is  registered  under  the  provisions  of  Division  six  of  this 
Part  of  this  Act,  or  unregistered,  against  any  contributory  of  such  company,  in 
respect  of  any  debt  of  such  company.  —  E.  §§  87,  266,  271;  V.  a.  (No.  1074)  82,  178, 
186;  T.  a.  (33  Vic.  No.  22)  120,  229,  u.  (59  Vic.  No.  19)  22;  S.  A.  a.  (No.  557)  112,  189,  192;  Q.  e. 
(27  Vic.  No.  4)  86,  192,  196;  W.  A.  a.  (56  Vie.  No.  8)  114,  191,  194;  N.  Z.  244,  290.  —  Cp.  Wood 
V.  Maaon  Bros.,  2  B.  C.  (N.  S.  W.)  28;  Thomson  v.  Mulgoa  Irrigation  Co.,  4  B.  C.  (N.  S.  W.)  33. 
But  the  Crown  is  not  bound  by  this  provision.  —  In  re  Centennial,  etc.  Co.,  3  B.  C.  (N.  S.  W.)  27. 
As  to  leave  to  distrain,  see  In  re  Commercial  Agency  Co.,  3B.  C.  (N.  S.  W.)  36. 

Certain  attachments,  sequestrations,  and  executions  to  be  void.  95.  Where 
any  company  is  being  wound  up  by  the  Court,  or  under  the  supervision  of  the 
Court,  any  attachment,  sequestration,  distress,  or  execution  put  in  force  against 
the  estate  or  effects  of  such  company  after  the  commencement  of  the  winding-up 
shall  be  void  to  all  intents.  —  E.  §  211;  V.  a.  (No.  1074)  150;  T.  a.  (33  Vic.  No.  22)  198; 
S.  A.  a.  (No.  557)  177;  Q.  e.  (27  Vic.  No.  4)  164;  W.  A.  a.  (56  Vic.  No.  8)  179;  N.  Z.  244.  Cp. 
St.  George  Industrial  Society,  16  W.  N.  (N.  S.  W.)  259. 

Copy  of  order  to  be  forwarded  to  the  Registrar.  96.  When  an  order  has  been 
made  under  this  Part  of  this  Act  for  winding-up  a  company,  a  copy  of  such  order 
shall  forthwith  be  forwarded  by  the  company  to  the  Registrar,  who  shall  make  a 
minute  thereof  in  his  books  relating  to  the  company.  —  E.  §  143;  V.  a.  (No.  1074) 
83;  T.  a.  (33  Vic.  No.  22)  121;  S.  A.  a.  (No.  557)  113;  Q.  e.  (27  Vic.  No.  4)  87;  W.  A.  a.  (56  Vic. 
No.  8)  115;  N.  Z.  183(2). 

Power  of  Court  to  stay  proceedings.  97.  The  Court  may  at  any  time  after  an 
order  has  been  made  for  winding-up  a  company,  upon  the  application  of  any  cred- 
itor or  contributory  of  such  company,  and  upon  proof  to  the  satisfaction  of  the 
Court  that  all  proceedings  in  relation  to  such  winding-up  ought  to  be  stayed,  make 
an  order  staying  the  same  either  altogether  or  for  a  limited  time,  on  such  terms 
and  subject  to  such  conditions  as  it  deems  fit.  —  E.  §  144;  V.  a.  (No.  1074)  84;  T.  a. 
(33  Vic.  No.  22)  122;  S.  A.  a.  (No.  557)  149;  Q.  e.  (27  Vic.  No.  4)  88;  W.  A.  a.  (56  Vic.  No.  8)  110; 
IST.  Z.  184. 

Provisions  to  apply  to  unregistered  companies,  etc.  98.  1.  The  general  provi- 
sions of  this  Part  of  this  Act  with  respect  to  winding-up  companies  shall  apply  to 
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unregistered  companies  and  to  companies  registered  under  Division  six  of  this  Part 
of  this  Act,  but  subject  to  the  special  provisions  of  this  Act  with  regard  to  such 
companies  respectively.  2.  The  special  provisions  in  this  Act  relating  to  unregis- 
tered companies  and  to  companies  registered  under  Division  six  of  this  Part  of  this 
Act  shall  be  deemed  to  be  made  in  addition  to  and  not  in  restriction  of  such  general 
provisions ;  and  the  Court  or  official  liquidator  may, '  in  addition  to  any  special 
thing  contained  in  this  Part  of  this  Act,  exercise  any  powers  or  do  any  act  in  the 
case  of  such  companies  which  may  be  exercised  or  done  by  it  or  him  in  winding-up 
companies  formed  under  this  Act.  3.  An  unregistered  company  shall  not,  except 
with  respect  to  a  winding-up,  be  deemed  to  be  a  company  under  this  Part  of  this 
Act,  and  then  only  to  the  extent  herein  provided.  —  E.  §§  263,  268,  273;  V.  a.  (No. 
1074)  176,  183,  188;  T.  c.  (59  Vic.  No.  19)  20,  25;  S.  A.  a.  (No.  557)  189,  194;  Q.  e.  (27  Vic.  No.  4) 
190,  193,  198;  W.  A.  a.  (56  Vic.  No.  8)  191,  196,  N.  Z.  5  (3). 

Effect  of  winding-up  order  on  share  capital  of  company  limited  by  guarantee. 
99.  When  a  order  has  been  made  for  winding-up  a  company,  limited  by  guarantee, 
and  having  a  capital  divided  into  shares,  any  share  capital  that  may  not  have  been 
called  up  shall  be  deemed  to  be  assets  of  the  company,  and  to  be  a  debt  of  the 
nature  of  a  specialty  due  to  the  company  from  each  member  to  the  extent  of  any 
sums  that  may  be  unpaid  on  any  shares  held  by  liim,  and  payable  at  such  time 
as  may  be  appointed  by  the  Court.  —  E.  §  123  (3);  V.  a.  (No.  1074)  85;  T.  a.  (33  Vic. 
No.  22)  123;  S.  A.  ».  (No.  557)  162;  Q.  c.  (27  Vic.  No.  4)  89;  W.  A.  a.  (56  Vic.  No.  8)  164;  N.  Z.  245. 

Court  may  have  regard  to  wishes  of  creditors  or  contributories.    100.    1.  The 

Court  may,  as  to  all  matters  relating  to  the  winding-up,  have  regard  to  the  wishes 
of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence,  and 
may  if  it  thinks  it  expedient  direct  meetings  of  the  creditors  or  contributories  to 
be  summoned,  held,  and  conducted,  in  such  manner  as  the  Court  directs,  for  the 
purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman 
of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the  Court.  2.  In 
the  case  of  creditors  regard  is  it^)  be  had  to  the  value  of  the  debts  due  to  each 
creditor,  and  in  the  case  of  contributories  to  the  number  of  votes  conferred  on  each 
contributory  by  the  regulations  of  the  company.  —  E.  §  145;  V.  a.  (No.  1074)  86;  T.  a. 
(33  Vic.  No.  22)  124;  S.  A.  a.  (No.  557)  153;  Q.  «.  (27  Vic.  No.  4)  90;  W.  A.  a.  (56  Vic.  No.  8) 
156;  N.  Z.  185. 

Official  liquidators. 
Appointment  of  official  liquidator.  101.  1.  For  the  purpose  of  conducting  the 
proceedings  in  winding-up  and  assisting  the  Court  therein  there  may  be  appointed 
by  the  Court  by  which  the  order  for  winding-up  is  made  persons  to  be  called  official 
liquidators,  and  the  Court  may  appoint  such  persons  either  provisionally  or  other- 
wise as  it  thinks  fit  to  the  office  of  official  hquidators.  2.  In  all  cases  if  more  persons 
than  one  are  appointed  to  the  office  of  official  hquidator  the  Court  shall  declare 
whether  any  act  hereby  required  or  authorised  to  be  done  by  the  official  liquidator 
is  to  be  done  by  all  or  any  one  or  more  of  such  persons.  3.  The  Court  may  also 
determine  whether  any  and  what  security  is  to  be  given  by  any  official  hquidator 
on  his  appointment.  4.  If  no  official  hquidator  is  appointed  or  during  any  vacancy 
in  such  appointment  all  the  property  of  the  company  being  wound  up  shall  be 
deemed  to  be  in  the  custody  of  the  Court.   —  E.    §  149;  V.  a.   (No.  1074)  88;  T.  a. 

(33  Vic.  No.  22)  125;  S.  A.  a.  (No.  557)  115  (1—4);  Q.  e.  (27  Vic.  No.  4)  91;  W.  A.  a.  (56  Vic. 
No.  8)  118  (1—4);  N.  Z.  186,   187. 

Resignation.  Removal.  Compensation.  102.  1.  Any  official  hquidator  may 
resign  or  be  removed  by  the  Court  on  due  cause  shown,  and  any  vacancy  in  the 
office  of  an  official  hquidator  appointed  by  the  Court  shall  be  filled  by  the  Court. 
2.  There  shall  be  paid  to  the  official  hquidator  such  salary  or  remuneration  by  way 
of  percentage  or  otherwise  as  the  Court  may  direct,  and  if  more  hquidators  than 
one  are  appointed  such  remuneration  shall  be  distributed  amongst  them  in  such 
proportions  as  the  Court  directs.  —  E.  §  149;  V.  a.  (No.  1074)  88;  T.  a.  (33  Vic.  No.  22) 
126;  S.  A.  a.  (No.  557)  115  (5,  6);  Q.  e.  (27  Vic.  No.  4)  92;  W.  A.  a.  (56  Vic.  No.  8)  115  (5,  6); 
N.  Z.  188,  191.  —  A  call  ordered  to  be  paid  to  an  official  liquidator,  since  deceased,  was 
ordered  to  be  paid  to  his  successor.  —  In  re  Hayes  &  Co.,  6  B.  C.  (N.  S.  W. )  91.  —  A  petition  for 
the  removal  of  a  liquidator  by  a  contributory  in  arrears  on  calls  will  be  proceeded  with  only  on 
condition  of  the  contributory  discharging  such  arrears.  —  In  re  Webb's  S.  M.  Co.,  6  B.  C.  (N.  S. 
W.)  47.  Practice  in  case  of  resignation,  see  In  re  N.  S.  W.  Investment  Co.,  3  B.  C.  (N.  S.  W.)  30. 

1)  Sic;  obviously  "to". 
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Where  there  were  several  liquidators  and  one  has  resigned  the  court  may  refuse  to  appomt  a 
new  liquidator,  and  may  allow  the  remaining  liquidators  to  carry  on  the  winding-up.  —  In  re 
AustraUan  Banking  Co.,  3  B.  C.  (N.  S.  W.)  U. 

Style  and  duties  of  official  liquidator.  103.  1.  The  official  liquidator  shall  be 
described  by  the  style  of  the  official  Uquidator  of  the  particular  company  in  respect 
of  which  he  is  appointed  and  not  by  his  individual  name.  2.  The  official  liquidator 
shall  take  into  his  custody  or  under  his  control  all  the  property,  effects,  and  choses 
in  action  to  which  such  company  is  or  appears  to  be  entitled,  and  shall  perform 
such  duties  in  reference  to  the  winding-up  as  may  be  imposed  by  the  Court.  — 
E.  §  149;  V.  a.  (No.  1074)  89;  T.  a.  (33  Vic.  No.  22)  127;  S.  A.  a.  (No.  557)  116;  Q.  e.  (27  Vic. 
No.  4)  93;  W.  A.  a.   (56  Vic.  No.  8)  119;  N.  Z.  192. 

Powers  of  official  liquidator.  104.  The  official  liquidator  shall  have  power 
with  the  sanction  of  the  Court  to:  a)  Bring  or  defend  any  action,  suit,  or  prosecu- 
tion, or  other  legal  proceeding  in  the  name  and  on  behalf  of  the  company ;  b)  Carry 
on  the  business  of  the  company  so  far  as  may  be  necessary  for  the  benificial^)  winding- 
up  of  the  same;  c)  Sell  the  real  and  personal  property,  effects,  and  things  in  action 
of  the  company  by  pubhc  auction  or  private  contract,  with  power  to  transfer  the 
whole  thereof  to  any  person  or  company,  or  to  sell  the  same  in  parcels;  d)  Do  all 
acts  and  execute  in  the  name  and  on  behalf  of  the  company  all  deeds,  receipts, 
agreements  of  reference  or  submissions  to  arbitration  and  other  documents,  and  for 
that  purpose  to  use  when  necessary  the  company's  seal;  e)  Prove,  rank,  claim, 
and  draw  a  dividend  in  the  matter  of  the  bankruptcy  or  insolvency  of  any  contri- 
butory for  any  balance  against  the  estate  of  such  contributory,  and  take  and  receive 
dividends  in  respect  of  such  balance  in  the  matter  of  bankruptcy  or  insolvency  as 
a  separate  debt  due  from  such  bankrupt  or  insolvent  and  rateably  with  the  other 
separate  creditors;  f)  Draw,  accept,  make,  and  indorse  any  biU  of  exchange  or 
promissory  note  in  the  name  and  on  behalf  of  the  company,  and  raise  upon  the 
security  of  the  assets  of  the  company  any  requisite  sums  of  money;  and  the  draw- 
ing, accepting,  making,  or  indorsing  of  every  such  bill  of  exchange  or  promissory 
note  as  aforesaid  on  behalf  of  such  company  shall  have  the  same  effect  with  respect 
to  the  liabihty  of  such  company  as  if  such  biU  or  note  had  been  drawn,  accepted, 
made,  or  indorsed  by  or  on  behalf  of  such  company  in  the  course  of  carrying  on 
the  business  thereof ;  g)  Take  out  if  necessary  in  his  official  name,  letters  of  adminis- 
tration to  any  deceased  contributory,  and  do  in  his  official  name  such  other  acts 
as  may  be  necessary  for  obtaining  payment  of  any  moneys  due  from  a  contributory 
or  from  his  estate,  and  cannot  be  conveniently  done  in  the  name  of  the  company; 
and  in  all  cases  where  he  takes  out  letters  of  administration,  or  otherwise  uses  his 
official  name  for  obtaining  payment  of  any  moneys  due  from  a  contributory,  such 
moneys  shall  for  the  purpose  of  enabling  him  to  take  out  such  letters  or  recover 
such  moneys  be  deemed  to  be  due  to  the  official  liquidator  himself;  h)  Do  and 
execute  all  such  other  things  as  may  be  necessary  for  winding-up  the  affairs  of  the 
company  and  distributing  its  assets.  — E.  §  151;  V.  a.  (No.  1074)  90;  T.  a.  (33  Vic.  No.  22) 
128;  S.  A.  a.  (No.  557)  117;  Q.  e.  (27  Vic.  No.  4)  94;  W.  A.  a.  (56  Vic.  No.  8)  120;  N.  Z.  195.  —An 
official  liquidator  may  be  authorized  to  sue  for  calls  though  a  summons  had  been  made.  —  In 
re  Grand  United  G.  M.  Co.,  3  B.  C.  (N.  S.  W.)  80.  As  to  power  to  lease,  see  In  re  Federal  Bank 
of  Australia,  6  B.  C.  (N.  S.  W.)  3.  As  to  (b),  see  In  re  Patrick  Plains  Newspaper  Co.,  3  B.  C. 
(N.  S.  W.)  49. 

Discretion  of  official  liquidator.  105.  The  Court  may  provide  by  any  order 
that  the  official  hquidator  may  exercise  any  of  the  above  powers  without  the 
sanction  or  intervention  of  the  Court,  and  where  an  official  liquidator  is  pro- 
visionally appointed  may  hmit  and  restrict  his  powers  by  the  order  appointing 
him.  —  E.  §  151  (4,  5);  V.  a.  (No.  1074)  91;  T.  a.  (33  Vic.  No.  22)  129;  S.  A.  a.  (No.  557) 
118;  Q.  e.  (27  Vic.  No.  4)  95;  W.  A.  a.  (56  Vic.  No.  8)  121;  N.  Z.  196. 

Solicitor  to  official  liquidator.  106,  The  official  liquidator  may  with  the  sanction 
of  the  Court  appoint  a  solicitor  to  assist  him  in  the  performance  of  his  duties.  — 
E.  §  151  (Ic,  d);  T.  a.  (33  Vic.  No.  22)  130;  S.  A.  a.  (No.  557)  Sched.  7  (11);  Q.  e.  (27  Vic. 
No.  4)  96;  W.  A.  a.   (56  Vic.  No.  8)  Sched.  7  (11);  N.  Z.  190. 

Ordinary  'powers  of  Court. 
Order  for  collection  of  assets.    107.   As  soon  as  may  be  after  making  an  order 
for  winding-up  a  company  the  Court  shall:  a)  Settle  a  list  of  contributories  with 
power  to  rectify  the  register  of  members  in  all  cases  where  such  rectification  is 

1)  Sic. 
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required  in  pursuance  of  this  Part  of  this  Act;  and  b)  cause  the  assets  of  the  com- 
pany to  be  collected  and  applied  in  discharge  of  its  liabihties.  —  E.  §  163(1);  V. 
a.  (No.  1074)93;  T.  a.  (33  Vic.  No.  22)  131;  S.  A.  a.  (No.  557)  119;  Q.  e.  (27  Vie.  No.  4)  97;  W.  A,  a. 
(56  Vic.  No.  8)  122;  N.  Z.  197.  —  See  notes  to  §  127,  infra. 

Provision  as  to  representative  eontributories.  108.  1.  In  setthng  the  list  of 
contributories  the  Court  shall  distinguish  between  persons  who  are  eontributories 
in  their  own  right  and  persons  who  are  contributories  as  being  representatives  of 
or  being  liable  for  the  debts  of  others.  2.  It  shall  not  be  necessary  where  the  per- 
sonal representative  of  any  deceased  contributory  is  placed  on  the  list  to  add  the 
heirs  or  devisees  of  such  contributory,  nevertheless  such  heirs  or  devisees  may  be 
added  as  and  when  the  Court  thinks  fit.  —  E.  §  163  (2);  V.  a.  (No.  1074)  94;  T.  a.  (33 
Vic.  No.  22)  132;  S.  A.  a.  (No.  557)  120;  Q.  e.  (27  Vic.  No.  4)  98;  W.  A.  a.  (56  Vic.  No.  8)  123; 
N.  Z.  198. 

Power  of  Court  to  require  delivery  of  property.  109.  The  Court  may,  at  any 
time  after  making  an  order  for  winding-up  a  company,  require  any  contributory 
for  the  time  being  settled  on  the  list  of  contributories,  or  any  trustee,  receiver, 
banker,  or  agent,  or  officer  of  the  company  to  pay,  deliver,  convey,  surrender,  or 
transfer  forthwith,  or  within  such  time  as  the  Court  directs,  to  the  official  liqui- 
dator, any  sum  or  balance,  books,  papers,  estate,  or  effects  which  happen  to  be 
in  his  hands  for  the  time  being,  and  to  which  the  company  is  prima  facie  entitled. 
—  E.  §  164;  V.  a.  (No.  1074)  95;  T.  a.  (33  Vic.  No.  22)  133;  S.  A.  a.  (No.  557)  121;  Q.  e.  (27  Vic. 
No.  4)  99;  W.  A.  a.   (56  Vic.  No.  8)  124;  N.  Z.  199  (a). 

Power  of  Court  to  order  payment  of  debts  by  contributory.  110.  1.  The  Court 
may  at  any  time  after  making  an  order  for  winding-up  a  company  make  an  order 
on  any  contributory  for  the  time  being  settled  on  the  list  of  contributories  directing 
payment  to  be  made  in  manner  in  the  said  order  mentioned  of  any  moneys  due 
from  him  or  from  the  estate  of  the  person  whom  he  represents  to  the  company, 
exclusive  of  any  moneys  which  he  or  such  estate  may  be  liable  to  contribute  by 
virtue  of  any  call  made  or  to  be  made  by  the  Court  in  pursuance  of  this  Division 
of  this  Part  of  this  Act.  2.  In  making  such  order  when  a  company  is  not  hmited, 
the  Court  may  allow  to  such  contributory  by  way  of  set-off  any  moneys  due  to 
him  or  the  estate  which  he  represents  from  the  company  on  any  independent  dealing 
or  contract  with  the  company,  but  not  any  moneys  due  to  him  as  a  member  of  the 
company  in  respect  of  any  dividend  or  profit.  3.  When  all  the  creditors  of  a  com- 
pany, whether  limited  or  unlimited,  are  paid  in  full,  any  moneys  due  on  any  account 
whatever  to  any  contributory  from  the  company  may  be  allowed  to  him  by  way 
of  set-off  against  any  subsequent  calls.  —  E.  §  165;  V.  a.  (No.  1074)  96;  T.  a.  (33  Vic. 

No.  22)  134;  S.  A.  a.  (No.  557)  122;  Q.  e.  (27  Vic.  No.  4)  100;  W.  A.  a.   (56  Vic.  No.  8)  125;  N. 
Z.  199  (b). 

Power  of  Court  to  make  calls.  111.  1.  The  Court  may  at  any  time  after  making 
an  order  for  winding-up  a  company,  and  either  before  or  after  it  has  ascertained 
the  sufficiency  of  the  assets  of  the  company,  make  call  son,  and  order  payment  thereof 
by,  all  or  any  of  the  contributories  for  the  time  being  settled  on  the  list  of  contri- 
butories to  the  extent  of  their  liabihty  for  payment  of  all  or  any  sums  it  deems 
necessary:  a)  To  satisfy  the  debts  and  Uabihties  of  the  company;  b)  To  satisfy  the 
costs,  charges,  and  expenses  of  winding-up;  and  c)  For  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves.  2.  The  Court  may,  in  making  a  caU, 
take  into  consideration  the  probabihty  that  some  of  the  contributories  upon  whom 
the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the 
same.  —  E.  §  166;  V.  a.  (No.  1074)  97;  T.  a.  (33  Vic.  No.  22)  135;  S.  A.  a.  (No.  557)  123;  Q.  e. 
(27  Vic.  No.  4)  101;  W.  A.  a.  (56  Vic.  No.  8)  126;  N.  Z.  199  (c). 

Power  of  Court  to  order  payment  into  bank.  112.  The  Court  may  order  any 
contributory,  purchaser,  or  other  person  from  whom  money  is  due  to  the  company 
being  wound  up  to  pay  the  same  into  a  bank,  to  be  named  by  the  Court,  to  the 
account  of  the  official  liquidator  instead  of  to  the  official  hquidator,  and  such  order 
may  be  enforced  in  the  same  manner  as  if  it  had  directed  payment  to  the  official 
Hquidator.  —  E.  §  167;  V.  a.  (No.  1074)  98;  T.  a.  (33  Vic.  No.  22)  136;  S.  A.  a.  (No.  557) 
124;  Q.  6.  (27  Vic.  No.  4)  102;  W.  A.  a.  (56  Vic.  No.  8)  127;  N.  Z.  200. 

Regulation  of  account  with  Court.  113.  All  moneys,  bills,  notes,  and  other 
securities  so  paid  and  dehvered  into  such  bank  shall  be  subject  to  such  order  and 
regulation  for  the  keeping  of  the  account  of  such  moneys  and  other  effects,  and 
for  the  payment  and  delivery  in  or  investment  and  payment  and  deUvery  out  of 
the   same   as    the   Court   may   direct.  —  E.  §  167;  V.  ^.  (No.  1074)  99;  T.  a.  (33  Vic. 
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No.  22)  137;  S.  A.  a.  (No.  557)  125;  Q.  e.  (27  Vic.  No.  4)  103;  W.  A.  a.  (56  Vic.  No.  8)  128;  N. 
Z.  201. 

Provision  in  case  of  representative  contributory  not  making  payment  ordered. 
114.  If  any  person  made  a  contributory  as  personal  representative  of  a  deceased 
contributory  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him,  proceed- 
ings may  be  taken  for  administering  the  personal  and  real  estates  of  such  deceased 
contributory  or  either  of  such  estates,  and  of  compelling  payment  thereout  of  the 
moneys  due.  —  V.  a.  (No.  1074)  100;  T.  a.  (33  Vic  No.  22)  138;  S.  A.  a.  (No.  557)  161;  Q.  e. 
(27  Vic.  No.  4)  104;  W.  A.  a.  (56  Vic.  No.  8)  163;  N.  Z.  202. 

Order  conclusive  evidence.  115.  Any  order  made  by  the  Court  in  pursuance 
of  this  Part  of  this  Act  upon  any  contributory  shall,  subject  to  the  provisions  herein 
contained  for  appealing  against  such  order,  be  conclusive  evidence  that  the  moneys 
(if  any)  thereby  appearing  to  be  due  or  ordered  to  be  paid  are  due,  and  all  other 
pertinent  matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  as  against 
aU  persons  and  in  all  proceedings  whatsoever.  —  E.  §  168;  V.  a.  (No.  1074)  101;  T.  a. 
(33  Vic.  No.  22)  139;  S.  A.  a.  (No.  567)  126;  Q.  c^.  (27  Vic.  No.  4)  105;  W.  A.  a.  (56  Vic.  No.  8)  129; 
N.  Z.  203. 

Court  may  exclude  creditors  not  proving  within  certain  time.  116.  The  Court 
may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors  of  the  company 
being  wound  up  are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the 
benefit  of  any  distribution  made  before  such  debts  are  proved.  —  E.  §  169;  V.  a. 
(No.  1074)  102;  T.  a.  (33  Vic.  No.  22)  140;  S.  A.  a.  (No.  557)  127;  Q.  e.  (27  Vic.  No.  4)  106;  W.  A. 
a.  (56  Vic.  No.  8)  130;  N.  Z.  204. 

Court  to  adjust  rights  of  contributories.  117.  The  Court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves,  and  distribute  any  surplus  that  may 
remain  amongst  the  parties  entitled  thereto.  —  E.  §  170;  V.  a.  (No.  1074)  103;  T.  a. 
(33  Vic.  No.  22)  141;  S.  A.  a.  (No.  557)  128;  Q.  e.  (27  Vic.  No.  4)  107;  W.  A.  a.  (56  Vic.  No.  8)  131; 
N.  Z.  205. 

Court  to  order  costs.  118.  The  Court  may,  in  the  event  of  the  assets  being 
insufficient  to  satisfy  the  liabiUties,  make  an  order  as  to  the  payment  out  of  the 
estate  of  the  company  being  wound  up  of  the  costs,  charges,  and  expenses  incurred 
in  winding-up  in  such  order  or^)  priority  as  the  Court  thinks  just.  —  E.  §  171; 

V.  a.  (No.  1074)  104;  T.  a.  (33  Vic.  No.  22)  142;  S.  A.  ».  (No.  557)  160;  Q.  b.  (27  Vic.  No.  4)  108; 
W.  A.  a.  (56  Vic.  No.  8)  163;  N.  Z.  206. 

Dissolution  of  company.  119.  When  the  affairs  of  a  company  have  been  com- 
pletely wound  up,  the  Court  shall  make  an  order  that  sucli  company  be  dissolved 
from  the  date  of  such  order,  and  such  company  shall  be  dissolved  accordingly.  — 
E.  §  172;  V.  a.  (No.  1074)  105;  T.  a.  (33  Vic.  No.  22)  143;  S.  A.  a.  (No.  557)  130;  Q.  c.  (27  Vic.  No.  4) 
109;  W.  A.  a.  (56  Vic.  No.  8)  133;  N.  Z.  207. 

Registrar  to  make  minute  of  dissolution.  120.  Any  order  so  made  shall  be 
reported  by  the  official  hquidator  to  the  Registrar,  who  shall  make  a  minute  accord- 
ingly in  his  books  of  the  dissolution  of  such  company.  —  E.  §  172;  V.  a.  (No.  1074) 

106;  T.  a.  (33  Vic.  No.  22)  144;  S.  A.  a.  (No.  557)  131;  Q.  e.  (27  Vic.  No.  4)  110;  W.  A.  a.  (56  Vic. 
No.  8)  134;  N.  Z.  208  (1). 

Penalty  on  not  reporting  dissolution.  121.  If  the  official  hquidator  makes 
default  in  reporting  to  the  Registrar,  in  the  case  of  a  winding-up  by  the  Court, 
the  order  that  the  company  be  dissolved,  he  shall  be  hable  to  a  penalty  not  exceeding 
five  pounds  for  every  day  during  which  he  is  so  in  default.  —  E.  §  172;  V.  a.  (No. 

1074)  107;  T.  a.  (33  Vic.  No.  22)  145;  S.  A.  a.  (No.  557)  132;  Q.  v.  (27  Vic.  No.  4)  111;  W.  A.  a.  (56 
Vic.  No.  8)  135;  N.  Z.  208  (2). 

Petition  to  be  lis  pendens.  122.  Any  petition  for  winding-up  by  the  Court 
under  this  Part  of  this  Act  shall  constitute  a  lis  pendens.  — V.  a.  (No.  1074)  108;  T.  a. 
(33  Vic.  No.  22)  146;   S.  A.  a.  (No.  557)  133;  W.  A.  a.   (56  Vic.  No.  8)  136;  N.  Z.  209. 

Extraordinary  powers  of  Court. 

Powers  of  Court  to  summon  persons  suspected  of  having  property  of  the  com- 
pany. 123.  1.  The  Court  may,  after  it  has  made  an  order  for  winding-up  a  com- 
pany, summon  before  it:  a)  Any  officer  of  the  company;  or  b)  Any  person  known 
or  suspected  to  have  in  his  possession  any  of  the  estate  or  effects  of  the  company, 
or  supposed  to  be  indebted  to  the  company;  or  c)  Any  person  whom  the  Court 
may  deem  capable  of  giving  information  concerning  the  trade,  dealings,  estate,  or 
effects  of  the  company;  and  may  require  any  such  officer  or  person  to  produce 

1)  Sic;  the  English  Act  reads  "of". 
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any  books,  papers,  deeds,  writings,  or  other  documents  in  his  custody  or  power 
relating  to  the  company.  2.  If  any  person  so  summoned,  after  being  tendered  a 
reasonable  sum  for  his  expenses,  refuses  to  come  before  the  Court  at  the  time 
appointed,  having  no  lawful  impediment  (made  known  to  the  Court  at  the  time 
of  its  sitting  and  allowed  by  it)  the  Court  may  cause  such  person  to  be  apprehended 
and  brought  before  the  Court  for  examination.  3.  In  cases  where  any  person  claims 
any  lien  on  papers,  deeds,  writings,  or  documents  produced  by  him,  such  production 
shall  be  without  prejudice  to  such  hen,  and  the  Court  shall  have  jurisdiction  in 
the  winding-up  to  determine  all  questions  relating  to  such  hen.  —  E.  §  174;  V.  a. 
(No.  1074)  109;  T.  a.  (33  Vic.  No.  22)  147;  S.  A.  a.  (No.  557)  156  (1—3);  Q.  e.  (27  Vie.  No.  4)  112; 
W.  A.  a.  (56  Vic.  No.  8)  159  (1 — 3);  N.  Z.  210.  —  An  application  under  this  section  by  an  official 
liquidator  may  be  made  ex  parte,  and  without  affidavit.  —  In  re  Omeo,  etc.,  Co.,  1  B.  C.  (N.  S. 
W.)  32.  An  examination  under  this  section  is  not  htigation  within  section  77  of  the  Bankruptcy 
Act,  1899.  —  In  re  Shadier,  5  S.  K.  (N.  S.  W.)  33;  21  W.  N.  (N.  S.  W.)  217. 

Examination  before  the  Court.  124.  The  Court  may  examine  upon  oath,  either 
orally  or  upon  written  interrogatories,  any  person  appearing  or  brought  before 
them  in  manner  aforesaid  concerning  the  affairs,  dealings,  estate,  or  effects  of  the 
company,  and  may  reduce  into  writing  the  answers  of  every  such  person,  and 
require  him  to  subscribe  the  same.  —  E.  §  174;  V.  a.  (No.  1074)  HO;  T.  a.  (33  Vic.  No.  22) 

148;  S.  A.  ».  (No.  557)  156  (4);  Q.  e.  (27  Vic.  No.  4)  113;  W.  A.  a.  (56  Vic.  No.  8)  159  (4);  N.  Z.  211. 

Power  to  arrest  absconding  contributory.  125.  The  Court  may  at  any  time 
before  or  after  it  has  made  an  order  for  winding-up  a  company,  upon  proof  being 
given  that  there  is  probable  cause  for  believing  that  any  contributory  is  about  to 
quit  New  South  Wales  or  otherwise  abscond,  or  to  remove  or  conceal  any  of  his 
goods  or  chattels  for  the  purpose  of  evading  payment  of  calls  or  for  avoiding 
examination  in  respect  of  the  affairs  of  the  company,  cause  such  contributory  to 
be  arrested,  and  his  books,  papers,  moneys,  securities  for  moneys,  goods,  and 
chattels  to  be  seized,  and  him  and  them  to  be  safely  kept  until  such  time  as  the 
Court  may  order.  —  E.  §  176;  V.  a.  (No.  1074)  111;  T.  a.  (33  Vic.  No.  22)  149;  S.  A.  a.  (No.  557) 
157;  Q.  e.  (27  Vic.  No.  4)  114;  W.  A.  a.  (56  Vic.  No.  8)  160;  N.  Z.  212. 

Powers  of  Court  cumulative.  126.  Any  powers  by  this  Part  of  this  Act  conferred 
on  the  Court  shall  be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any  other 
powers  subsisting  either  at  law  or  in  equity  of  instituting  proceedings  against  any 
contributory,  or  the  estate  of  any  contributory,  or  against  any  debtor  of  the  com- 
pany for  the  recovery  of  any  call  or  other  sums  due  from  such  contributory  or 
debtor  or  his  estate,  and  such  proceedings  may  be  instituted  accordingly.  —  E.  §  177; 

V.  a.  (No.  1074)  112;  T.  a.  (33  Vic.  No.  22)  150;  S.  A.  a.  (No.  557)  158;  Q.  o.  (27  Vic.  No.  4)  115; 
W.  A.  a.   (56  Vic.  No.  8)   161;  N.  Z.  213. 

Enforcement  of  and  appeal  from  orders. 

Power  to  enforce.  127.  All  orders  made  by  the  Court  under  this  Part  of  this 
Act  may  be  enforced  in  the  same  manner  in  which  orders  of  the  Court  made  in 
any  suit  pending  therein  may  be  enforced.  —  E.  §  178;  V.  a.  (No.  1074)  158;  T.  a.  (33  Vic. 

No.  22)  151;  S.  A.  a.  (No.  557)  186;  Q.  e.  (27  Vic.  No.  4)  116;  W.  A.  a.  (56  Vic.  No.  8)  188;  N. 
Z.  214.  —  A  contributory  settled  on  the  list  can  not  resist  a  summons  for  a  call,  but  may  have 
the  same  suspended  in  order  to  enable  him  to  take  steps  to  have  his  name  removed  from  the  re- 
gister, if  he  can  show  good  reason  for  his  not  having  appealed  from  the  decision  settling  him 
on  the  list,  and  that  he  was  not  guilty  of  laches.  — In  re  Tate  Bros-  Agency,  2  B.  C.  (N.  S.  W.)  80. 
Cp.  In  re  Mount  Costigan  Lead,  etc.,  Co.,  7  B.  C.  (N.  S.  W.)  6.  A  contributory  can  not  appeal 
from  a  judgment  whereby  the  name  of  another  contributory  is  removed  from  the  list.  —  In  re 
Phillip  Stephan  Co.,  1  B.  C.  (N.  S.  W.)  69.  Nor  from  the  refusal  of  the  Master  to  place  another 
shareholder  on  the  list  as  a  holder  of  fully  paid-up  shares.  —  In  re  Tom's  Lewis  Ponds  S. 
M.  Co.,  3  B.  C.  (N.  S.  W.)  87.  As  to  consolidation  of  cases  on  appeal  to  Privy  Council,  see  In 
re  North  Sydney,  etc.,  Co.,  6  B.  C.  (N.  S.  W.)  38.  Leave  to  appeal  refused.  In  re  Australian 
Banking  Co.,  3  B.  C.  (N.  S.  W.)  12. 

Appeals  from  orders.  128.  Any  order  or  decision  made  or  given  in  the  matter 
of  a  winding-up  by  the  Court  may  be  reheard  or  appealed  from  within  the  same 
time,  and  in  the  same  manner,  and  subject  to  the  same  conditions  in  and  subject 
to  which  appeals  may  be  had  from  any  order  or  decision  of  the  Chief  Judge  or 
Judge  in  Equity  in  cases  within  their  ordinary  jurisdiction.  —  E.  §  181;  T.  a.  (33 
Vic.  No.  22)  152;  S.  A.  a.  (No.  557)  247,  248;  Q.  t>.  (27  Vic.  No.  4)  117;  W.  A.  a.  (56  Vic.  No.  8) 
247,  248;  N.  Z.  215. 

Affidavits,  etc.,  may  be  sworn  before  certain  persons.  129.  1.  Any  affidavit, 
affirmation,  or  declaration  required  to  be  sworn  or  made  under  the  provisions  or 
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for  the  purposes  of  this  Division  of  this  Part  of  this  Act  may  be  lawfully  sworn  or 
made  in  any  of  Her  Majesty's  dominions,  before  any  Court,  Judge,  or  person  law- 
fully authorised  to  take  and  receive  affidavits,  affirmations,  or  declarations,  or 
before  any  of  Her  Majesty's  Consuls  or  Vice-Consuls  in  anj'  foreign  parts  out  of 
Her  Majesty's  dominions.  2.  All  Courts,  Judges,  Justices,  commissioners,  and 
persons  acting  judicially  shall  take  judicial  notice  of  the  seal,  or  stamp,  or  signature 
(as  the  case  may  be)  of  any  such  Court,  Judge,  person.  Consul,  or  Vice-Consul 
attached,  appended,  or  subscribed  to  any  such  affidavit,  affirmation,  or  declaration, 
or  to  any  other  document  to  be  used  for  the  purposes  of  this  Division  of  this  Part 
of  this  Act.  —  E.  §  228;  T.  a,.  (33  Vic.  No.  22)  153—155;  Q.  e.  (27  Vic.  No.  4)  118;  N.  Z.  216. 

Voluntary  winding-up  of  company. 
Circumstances  under  which  company  may  be  wound-up  voluntarily.    130.   1.  A 

company  formed  or  registered  under  this  Part  of  this  Act  may  be  wound  up  volun- 
tarily whenever:  a)  The  period  (if  any)  fixed  for  the  duration  of  the  company  by 
the  articles  of  association  expires,  or  the  event  (if  any)  occurs  upon  the  occurrence 
of  which  it  is  provided  by  the  articles  of  association  that  the  company  is  to  be 
dissolved,  and  the  company  in  general  meeting  has  passed  a  resolution  requiring 
the  company  to  be  wound  up  voluntarily;  b)  The  company  has  passed  a  special 
resolution  requiring  the  company  to  be  wound  up  voluntarily;  c)  The  company 
has  passed  an  extraordinary  resolution  to  the  effect  that  it  has  been  proved  to 
their  satisfaction  that  the  company  cannot  by  reason  of  its  habilities  continue  its 
business,  and  that  it  is  advisable  to  wind  up  the  same.  2.  For  the  purposes  of  this 
Act  any  resolution  shall  be  deemed  to  be  extraordinary  which  is  passed  in  such 
manner  as  would,  if  it  had  been  confirmed  by  a  subsequent  meeting,  have  con- 
stituted a  special  resolution.  —  E.  §  182;  V.  a.  (No.  1074)  114,  115;  T.  a.  (33  Vic.  No.  22) 
156;  S.  A.  ».  (No.  557)  134;  Q.  e.  (27  Vic.  No.  4)  119;  W.  A.  a.  (56  Vic.  No.  8)  137;  N.  Z.  220. 

Commencement  of  voluntary  winding-up.  131.  A  voluntary  winding-up  shall 
be  deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorising 
such  winding-up.  —E.  §  183;  V.  a.  (No.  1074)  116;  T.  a.  (33  Vic.  No.  22)  157;  S.  A.  «,.  (No.  557) 
135;  Q.  e.  (27  Vic.  No.  4)  120;  W.  A.  a.  (56  Vic.  No.  8)  138;  N.  Z.  221. 

Effect  of  voluntary  winding-up.  132.  1.  Whenever  a  company  is  wound  up 
voluntarily  the  company  shall,  from  the  date  of  the  commencement  of  such  winding- 
up,  cease  to  carry  on  its  business,  except  in  so  far  as  may  be  required  for  the  bene- 
ficial winding-up  thereof.  2.  All  transfers  of  shares,  except  transfers  made  to  or 
with  the  sanction  of  the  hquidators,  or  alteration  in  the  status  of  the  members  of 
the  company,  taking  place  after  the  commencement  of  such  winding-up,  shall  be 
void.  3.  The  corporate  state  and  all  the  corporate  powers  of  such  company  shall, 
notwithstanding  it  is  otherwise  provided  by  its  regulations,  continue  until  the 
affairs  of  the  company  are  wound  up.  —  E.  §  184;  V.  a.  (No.  1074)  117;  T.  a.  (33  Vie. 
No.  22)  158;  S.  A.  a,.  (No.  557)  150;  Q.e.  (27Vic.  No.  4)  121;  W.  A.  a.  (56  Vic.  No.  8)  139;N.  Z.  222. 

Notice  of  resolution  to  wind  up  voluntarily.  133.  Notice  of  any  special  resolu- 
tion or  extraordinary  resolution  passed  for  winding  up  a  company  voluntarily  shall 
be  given  by  advertisement  in  the  Gazette.  —  E.  §  185;  V.  a.  (No.  1074)  US;  T.  a. 
(33  Vic.  No.  22)  159;  S.  A.  a.  (No.  557)  136;  Q.  e.  (27  Vic.  No.  4)  122;  W.  A.  a.  (56  Vic.  No.  8)  140; 
N.  Z.  223. 

Consequences  of  voluntary  winding-up.  134.  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company:  a)  The  property  of  the  com- 
pany shall  be  appUed  in  satisfaction  of  its  habilities  pari  passu,  and  subject  thereto 
shall,  unless  it  be  otherwise  provided  by  the  regulations  of  the  company,  be  distri- 
buted amongst  the  members  according  to  their  rights  and  interests  in  the  com- 
pany; b)  Liquidators  shall  be  appointed  for  the  purpose  of  winding  up  the  affairs 
of  the  company  and  distributing  the  property;  c)  The  company  in  general  meeting 
shall  appoint  such  persons  as  it  thinks  fit  to  be  liquidators,  and  may  fix  the  re- 
muneration to  be  paid  to  them ;  d)  If  one  person  only  is  appointed  all  the  provisions 
herein  contained  in  reference  to  several  liquidators  shall  apply  to  him;  e)  Upon 
the  appointment  of  liquidators  all  the  powers  of  the  directors  shall  cease  except 
in  so  far  as  the  company  in  general  meeting  or  the  liquidators  may  sanction  the 
continuance  of  such  powers;  f)  When  several  liquidators  are  appointed,  every  power 
hereby  given  may  be  exercised  by  such  one  or  more  of  them  as  may  be  determined 
at  the  time  of  their  appointment,  or  in  default  of  such  determination  by  any  number 
not  less  than  two;  g)  The  liquidators  may,  without  the  sanction  of  the  Court, 
exercise  all  powers  by  this  Part  of  this  Act  given  to  the  official  liquidator;  h)  The 
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liquidators  may  exercise  the  powers  hereinbefore  given  to  the  Court  of  setthng  the 
Ust  of  contributories  of  the  company,  and  any  list  so  settled  shall  be  prima  facie 
evidence  of  the  liability  of  the  persons  named  therein  to  be  contributories;  i)  The 
liquidators  may  at  any  time  after  the  passing  of  the  resolution  for  winding  up  the 
company,  and  before  they  have  ascertained  the  sufficiency  of  the  assets  of  the 
company,  call  on  all  or  any  of  the  contributories  for  the  time  being  settled  on  the 
list  of  contributories  to  the  extent  of  their  hability  to  pay  all  or  any  sums  they 
deem  necessary  to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs, 
charges,  and  expenses  of  winding  it  up,  and  for  the  adjustment  of  the  rights  of 
the  contributories  amongst  themselves,  and  the  liquidators  may,  in  making  a  call, 
take  into  consideration  the  probability  that  some  of  the  contributories  upon  whom 
the  same  is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the 
same;  j)  The  liquidators  shall  pay  the  debts  of  the  company  and  adjust  the  rights 
of  the  contributories  amongst  themselves.  —  E.  §  186;  V.  a.  (No.  1074)  119;  T.  a.  (33  Vic. 
No.  22)  160;  S.  A.  a.  (No.  557)  137,  152;  Q.  e.  (27  Vic.  No.  4)  123,  h.  (56  Vic.  No.  24)  21;  W.  A.  a. 
(56  Vic.  No.  8)  141,  155;  N.  Z.  224,  249. 

Effect  of  voluntary  winding-up  on  share  capital  of  company  limited  by  guarantee. 

135.  Where  a  company  limited  by  guarantee  and  having  a  capital  divided  into 
shares  is  being  wound  up  voluntarily,  any  share  capital  that  may  not  have  been 
called  up  shaU  be  deemed  to  be  assets  of  the  company,  and  to  be  a  specialty  debt 
due  from  each  member  to  the  company  to  the  extent  of  any  sums  that  may  be  un- 
paid on  any  shares  held  by  him  and  pa.yable  at  such  time  as  may  be  appointed  by 

the  hquidators.  —  V.  a.  (No.  1074)  120;  T.  a.  (33  Vic.  No.  22)  161;  S.  A.  a.  (No.  557)  162;  Q.  e. 
(27  Vic.  No.  4)  124;  N.  Z.  245. 

Power  of  company  to  delegate  appointment  of  liquidators.  136.  1.  A  company 
about  to  be  or  in  the  course  of  being  wound  up  voluntarily  may  by  an  extraordinary 
resolution:  a)  Delegate  to  its  creditors  or  to  any  committee  of  its  creditors  the  power 
of  appointing  liquidators  or  any  of  them,  and  supplying  any  vacancies  in  the  appoint- 
ment of  liquidators ;  or  b)  Enter  into  any  arrangement  with  respect  to  the  powers 
to  be  exercised  by  the  liquidators  and  the  manner  in  which  they  are  to  be  exercised. 
2.  Any  act  done  by  the  creditors  in  pursuance  of  such  delegated  power  shall  have 
the  same  effect  as  if  it  had  been  done  by  the  company.  —  E.  §  190;  V.  a.  (No.  1074), 

121;  T.  a.  (33  Vic.  No.  22)  162;  S.  A.  a.  (No.  557)  138;  Q.  e.  (27  Vic.  No.  4)  125;  W.  A.  a.  (56  Vic. 
No.  8)  142;  N.  Z.  225. 

Power  for  liquidators  or  contributories  in  voluntary  winding-up  to  apply  to  Court. 

137.  1.  Where  a  company  is  being  wound  up  voluntarily  the  hquidators  or  any 
contributory  of  the  company  may  apply  to  the  Court :  a)  To  determine  any  question 
arising  in  the  matter  of  such  winding-up;  or  b)  To  exercise  as  respects  the  enforcing 
of  calls,  or  in  respect  of  any  other  matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound  up  by  the  Court.  2.  The  Court, 
if  satisfied  that  the  determination  of  such  question  or  the  required  exercise  of  power 
wiU  be  just  and  beneficial,  may  accede  wholly  or  partially  to  such  application  on 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make 
such  other  order  or  decree  on  such  apphcation  as  the  Court  thinks  just.  —  E.  §  193; 
V.  a.  (No.  1074)  124;  T.  a.  (33  Vic.  No.  22)  165;  S.  A.  a.  (No.  557)  1.54;  Q.  e.  (27  Vic.  No.  4) 
128;  W.  A.  a.  (56  Vic.  No.  8)  157;  N.  Z.  226.  —  The  petition  by  the  liquidator  may  properly 
be  addressed  to  the  Judge  in  Equity.  —  In  re  Farmers'  Co-operative  Co.,  16  W.  N.  (N.  S.  W.y 
257.  Practice  in  appeal  to  Privy  Council,  see  In  re  Anglo-Australian  Investment  Co.,  14  L. 
R.  (N.  S.  W.)  (Eq.)  110;  3  B.  C.  (N.  S.  W.)  108. 

Power  of  liquidator  to  call  general  meetings.  138.  1.  Where  a  company  is  being 
wound  up  voluntarily  the  liquidators  may,  during  the  continuance  of  such  winding- 
up,  summon  general  meetings  of  the  company  for  the  purpose  of  obtaining  the 
sanction  of  the  company  by  special  resolution  or  extraordinary  resolution  or  for 
any  other  purposes  they  think  fit.  2.  In  the  event  of  the  winding-up  continuing 
for  more  than  one  year,  the  liquidators  shall  summon  a  general  meeting  of  the 
company  at  the  end  of  the  first  year  and  of  each  succeeding  year  from  the  com- 
mencement of  the  winding-up,  or  as  soon  thereafter  as  may  be  convenient,  and 
shall  lay  before  such  meeting  an  account  showing  their  acts  and  dealings  and  the 
manner  in  which  the  winding-up  has  been  conducted  during  the  preceding  year. 

—  E.  §  194;  V.  a.  (No.  1074)  125;  T.  a.  (33  Vic.  No.  22)  166;  S.  A.  a.  (No.  557)  141;  Q.  e.  (27  Vic. 
No.  4)  129;  W.  A.  a.  (56  Vic.  No.  8)  145;  N.  Z.  227,  252.  —  A  compulsory  winding-up  not 
ordered  where  liquidators  failed  to  call  a  meeting  within  a  year,  but  gave  satisfactory  reasons,. 

—  In  re  Australian,  etc.,  Ins.  Co.,  2  B.  C.  (N.  S.  W.)  70. 
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Power  to  fill  up  vacancy  in  liquidators.  139.  1.  If  any  vacancy  occurs  in  the 
office  of  liquidators  appointed  by  the  company  by  death,  resignation,  or  otherwise, 
the  company  in  general  meeting  may,  subject  to  any  arrangement  they  may  have 
entered  into  with  their  creditors,  fill  up  such  vacancy.  2.  A  general  meeting  for 
the  purpose  of  filling  up  such  vacancy  may  be  convened  by  the  continuing  Uqui- 
dators  (if  any)  or  by  any  contributory  of  the  company,  and  shall  be  deemed  to 
have  been  duly  held,  if  held  in  manner  prescribed  by  the  regulations  of  the  company 
or  in  such  other  manner  as  may  on  appUcation  by  the  continuing  liquidators  (if 
any)  or  by  any  contributory  of  the  company  be  determined  by  the  Court.  —  E.  §  189; 
V.  a.  (No.  1074)  126;  T.  a.  (33  Vic.  No.  22)  167;  S.  A.  ».  (No.  557)  142;  Q.  e.  (27  Vic.  No.  4) 
130;  W.  A.  a.   (56  Vic.   No.  8)  146;  N.  Z.  228. 

Power  of  Court  to  appoint  liquidators.  140.  1.  If  from  any  cause  whatever 
there  is  no  liquidator  acting  in  the  case  of  a  voluntary  winding-up,  the  Court  may 
on  the  application  of  a  contributory  appoint  a  liquidator.  2.  The  Court  may  also 
on  due  cause  shown  remove  any  hquidator  and  appoint  another  liquidator  to  act 
in  the  matter  of  a  volimtary  winding-up.  —  E.  §  186;  V.  a.  (No.  1074)  127;  T.  a.  (33  Vic. 
No.  22)  168;  S.  A.  a.  (No.  557)  143;  Q.  e.  (27  Vic.  No.  4)  131;  W.  A.  a.  (56  Vic.  No.  8)  147;  N.  Z.  229. 

Liquidators  on  conclusion  of  winding-up  to  make  up  an  account.    141.    1.  As 

soon  as  the  affairs  of  the  company  are  fully  wound  up,  the  liquidators  shall  make 
up  an  account  showing  the  manner  in  which  such  winding-up  has  been  conducted 
and  the  property  of  the  company  disposed  of,  and  thereupon  they  shall  call  a 
general  meeting  of  the  company  for  the  purpose  of  having  the  account  laid  before 
them  and  hearing  any  explanation  that  may  be  given  by  the  liquidators.  2.  The 
meeting  shall  be  called  by  advertisement  specifying  the  time,  place,  and  object  of 
such  meeting,  and  such  advertisement  shall  be  published  one  month  at  least  pre- 
viously to  the  meeting  in  the  Gazette,  and  in  one  or  more  newspapers  circulating 
in  the  district  in  which  the  registered  office  of  the  company  is  situated.  —  E.  §  195; 

V.  «,.  (No.  1074)  128;  T.  a.  (33  Vic.  No.  22)  169;  S.  A.  a.  (No.  557)  144;  Q.  e.  (27  Vic.  No.  4)  132; 
W.  A.  a.    (56  Vic.   No.  8)  148;   N.  Z.  230. 

Liquidators  to  report  meeting  to  the  registrar.  142.  [As  amended  by  c.  (No.  22  of 
1906)  §  15,  infra.]  1.  The  hquidators  shall  make  a  return  to  the  Registrar:  a)  Of 
such  meeting  having  been  held;  and  b)  Of  the  date  at  which  the  same  was  held. 
2.  On  the  expiration  of  three  months  from  the  date  of  the  registration  of  such 
return  the  company  shall  be  deemed  to  be  dissolved.  3.  If  the  liquidators  make 
•default  in  making  such  return  to  the  Registrar  they  shall  incur  a  penalty  not  ex- 
ceeding five  pounds  for  every  day  during  which  such  default  continues.  4.  In  the 
event  of  no  quorum  being  present  at  any  such  meeting,  it  shall  be  a  sufficient 
■comphance  with  this  section  for  the  liquidators  to  make  a  return  that  such  meeting 
has  been  duly  convened.  —  E.  §  195;  V.  a.  (No.  1074)  129;  T.  a.  (33  Vic.  No.  22)  170; 
S.  A.  a.  (No.  557)  145;  Q.  e.  (27  Vic.  No.  4)  133;  W.  A.  a.  (56  Vic.  No.  8)  149;  N.  Z.  231.  —  In 
the  absence  of  fraud  a  dissolved  company  will  not  be  revived.  —  Selfe  v.  Colonial  Ice  Co.,  10  W. 
N.  (N.  S.  W.)  153.  Vestingordermade.— In  re  Clarke,  etc.,  Trusts  5  S.R.  (N.S.W.)  498;  22  W.  N. 
<N.  S.  W.)  165. 

Costs  of  voluntary  liquidation.  143.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  including  the  remuneration 
of  the  liquidators,  shall  be  payable  out  of  the  assets  of  the  company  in  priority 
to  all  other  claims.  —  E.  §  196;  V.  a.  (No.  1074)  130;  T.  a.  (33  Vic.  No.  22)  171;  S.  A.  a. 
<No.  557)  160;  Q.  e.  (27  Vic.    No.  4)  134;  W.  A.  a.  (56  Vic.  No.  8)  163;  N.  Z.  232. 

Saving  rights  of  creditors.  144.  The  voluntary  winding-up  of  a  company  shall 
not  be  a  bar  to  the  right  of  any  creditor  to  have  the  same  wound  up  by  the  Court 
if  the  Court  is  of  opinion  that  the  rights  of  such  creditor  will  be  prejudiced  by  a 
-voluntary  winding-up.  —  E.  §  197;  V.  a.  (No.  1074)  131;  T.  a.  (33  Vic.  No.  22)  172;  S.  A.  a. 
.(No.  557)  146;  Q.  e.  (27  Vic.  No.  4)  135;  W.  A.  a.  (56  Vic.  No.  8)  150;  N.  Z.  233.  —  Otherwise 
the  voluntary  winding-up  is  a  bar  to  a  compulsory  winding-up.  —  In  re  Australian  etc.,  Ins. 
Co.,  2  B.  C.  (N.  S.  W.)  70.    See  In  re  Root  Hog  G.  M.  Co.,  1  B.  C.  (N.  S.  W.)  32. 

Power  of  Court  to  adopt  proceedings  of  voluntary  winding-up.  145.  Where  a 
company  is  in  course  of  being  wound-up  voluntarily  and  proceedings  are  taken  for 
the  purpose  of  having  the  same  wound-up  by  the  Court,  the  Court  may,  notwith- 
standing that  it  makes  an  order  directing  the  company  to  be  wound  up  by  the 
-Court,  provide  in  such  order  or  in  any  other  order  for  the  adoption  of  all  or  any 
of  the  proceedings  taken  in  the  course  of  the  voluntary  winding-up.  —  E.  §  198; 
V.  a.  (No.  1074)  132;  T.  a.  (33  Vic.  No.  22)  173;  S.  A.  ».  (No.  557)  147;  Q.  e.  (27  Vie.  No.  4)  136; 
^V.  A.  a.   (56  Vic.   No.  8)  151;  N.  Z.  234. 
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Winding-up  subject  to  the  supervision  of  the  Court. 

Power  of  Court  on  application  to  direct  winding-up,  subject  to  supervision. 

146.  When  a  resolution  has  been  passed  by  a  company  to  wind  up  voluntarily, 
the  Court  may  make  an  order  directing  that  the  voluntary  winding-up  shall  continue, 
but:  a)  Subject  to  such  supervision  of  the  Court;  and  b)  With  such  liberty  for 
creditors,  contributories,  or  others  to  apply  to  the  Court;  and  generally  c)  Upon 
such  terms  and  subject  to  such  conditions  as  the  Court  thinks  just.  —  E.  §  199;  V. 
a.  (No.  1074)  133;  T.  a.  (33  Vic.  No.  22)  174;  Q.  e.  (27  Vio.  No.  4)  137;  N.  Z.  235  (1).  —  For 
cases  where  a  winding-up  subject  to  the  supervision  of  the  Court  was  ordered,  see  In  re 
Acetyline  Gas  Co.,  1  S.  R.  (N.  S.  W.)  (Eq.)  102;  18  W.  N.  (N.  S.  W.)  161;  In  re  Picturesque 
Atlas  Co.,  4  B.  C.  (N.  S.  W.)  63. 

Petition  for  winding-up  subject  to  supervision.  147.  A  petition  praying  wholly 
or  in  part  that  a  voluntary  winding-up  should  continue,  but  subject  to  the  super- 
vision of  the  Court  (and  which  winding-up  is  hereinafter  referred  to  as  a  winding- 
up  under  the  supervision  of  the  Court),  shall,  for  the  purpose  of  giving  jurisdiction 
to  the  Court  over  suits  and  actions,  be  deemed  to  be  a  petition  for  winding-up 
the  company  by  the  Court.  —  E.  §  200;  V.  a.  (No.  1074)  134;  T.  a.  (33  Vic.  No.  22)  175; 
Q.  B.   (27  Vic.  No.  4)  138;  N.  Z.  235  (2). 

Court  may  have  regard  to  wishes  of  creditors.  148.  1.  The  Court  may:  a)  In 
determining  whether  a  company  is  to  be  wound  up  altogether  by  the  Court  or 
under  the  supervision  of  the  Court;  b)  In  the  appointment  of  liquidators;  and 
c)  In  all  other  matters  relating  to  the  winding-up  under  supervision,  have  regard 
to  the  wishes  of  the  creditors  or  contributories,  as  proved  to  it  by  any  sufficient 
evidence.  2.  The  Court  may  direct  meetings  of  the  creditors  or  contributories  to 
be  summoned,  held,  and  regulated  in  such  manner  as  the  Court  directs  for  the 
purpose  of  ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman 
of  any  such  meeting,  and  to  report  the  result  of  such  meeting  to  the  Court.  3.  In 
the  case  of  creditors,  regard  shall  be  had  to  the  value  of  the  debts  due  to  each  creditor, 
and  in  the  case  of  contributories,  to  the  number  of  votes  conferred  on  each  contri- 
butory by  the  regulations  of  the  company.  —  E.  §  201;  V.  a.  (No.  1074)  135;  T.  a.  (33 
Vic.  No.  22)  176;  S.  A.  a.  (No.  557)  153  (1),  4;  Q.  e.  (27  Vio.  No.  4)  139;  W.  A.  a.  (56  Vic.  No.  8) 
152;  N.  Z.  236. 

Court  may  appoint  official  liquidators  in  winding-up,  subject  to  supervision. 

149.  1.  Where  any  order  is  made  by  the  Court  for  a  winding-up  under  the  super- 
vision of  the  Court,  the  Court  may,  in  such  order  or  in  any  subsequent  order,  appoint 
any  additional  Uquidators.  2.  Any  liquidators  so  appointed  by  the  Court  shall  have 
the  same  powers,  be  subject  to  the  same  obligations,  and  in  aU  respects  stand  in 
the  same  position,  as  if  they  had  been  appointed  by  the  company.  3.  The  Court 
may  from  time  to  time  remove  any  liquidators  so  appointed  by  the  Court,  and  fill 
up  any  vacancy  occasioned  by  such  removal,  or  by  death  or  resignation.  — 
E.  §  202;  V.  a.  (No.  1074)  136;  T.  a.  (33  Vic.  No.  22)  177;  Q.  e.  (27  Vic  No.  4)  140;  N.  Z.  237.  Cp. 
In  re  Mount  Hope  C.  M.  Co.,  22  VP.  N.  (N.  S.  W.)  219. 

Effect  to  order  of  Court  for  winding-up,  subject  to  supervision.  150.  1.  Where 
an  order  is  made  for  a  winding-up  under  the  supervision  of  the  Court,  the  liqui- 
dators appointed  to  conduct  such  winding-up  may,  subject  to  any  restrictions 
imposed  by  the  Court,  exercise  all  their  powers  without  the  sanction  or  intervention 
of  the  Court  in  the  same  manner  as  if  the  company  were  being  wound  up  altogether 
voluntarily.  2.  Save  as  aforesaid,  any  order  made  by  the  Court  for  a  winding-up 
under  the  supervision  of  the  Court  shall,  for  all  purposes,  including  the  staying  of 
actions,  suits,  and  other  proceedings,  be  deemed  to  be  an  order  of  the  Court  for 
winding-up  the  company  by  the  Court,  and  shall  confer  full  authority  on  the  Court : 
a)  To  make  calls;  or  b)  To  enforce  calls  made  by  the  hquidators;  and  c)  To  exercise 
all  other  powers  which  it  might  have  exercised  if  an  order  had  been  made  for 
winding  up  the  company  altogether  by  the  Court.  3.  In  the  construction  of  the 
provisions  whereby  the  Court  is  empowered  to  direct  any  act  or  thirig  to  be  done 
to  or  in  favour  of  the  official  liquidators,  the  expression  "official  hquidators"  shall 
be  deemed  to  include  the  liquidators  conducting  the  winding-up  subject  to  the 
supervision  of  the  Court.  —  E.  §  203;  V.  a.  (No.  1074)  137;  T.  ».  (33  Vic.  No.  22)  178; 
Q.  e.  (27  Vic.  No.  4)  141 ;  N.  Z.  238,  239. 

Voluntary  liquidators  may  in  certain  cases  be  appointed  official  liquidators. 

151.    Where  an  order  has  been  made  for  the  winding-up  of  a  company  under  the 
supervision  of  the  Court,  and  such  order  is  afterwards  superseded  by  an  order  direct- 
B  10 
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ing  the  company  to  be  wound-up  compulsorily,  the  Court  may  in  such  last-mentioned 
order,  or  in  any  subsequent  order,  appoint  the  voluntary  liquidators  or  any  of  them, 
either  provisionally  or  permanently,  and  either  with  or  without  the  addition  of 
any  other  persons,  to  be  official  hquidators.  —  E.  §204;  T.  a.  (33  Vic.  No.  22)  179; 
Q.  e.  (27  Vic.  No.  4)  142;  N.  Z.  240. 

Supplemental  provisions. 
After  commencement  of  winding-up,  dispositions  of  property  of  company  void. 
152.  Where  a  company  is  being  wound  up  by  the  Court  or  under  the  supervision 
of  the  Court,  all  dispositions  of  the  property,  effects,  and  choses  in  action  of  such 
company,  and  every  transfer  of  shares  or  alteration  in  the  status  of  the  members 
of  such  company  made  between  the  commencement  of  the  winding-up  and  the 
order  for  winding-up  shall,  unless  the  Court  otherwise  orders,  be  void.  —  E.  §  205; 
V.  a.  (No.  1074)  138;  T.  a.  (33  Vie.  No.  22)  180;  S.  A.  a.  (No.  557)  129;  Q.  e.  (27  Vic.  No.  4) 
143;  W.  A.  a.  (56  Vic.  No.  8)  132;  N.  Z.  242. 

Books  of  company  to  be  prima  facie  evidence.  153.  Where  a  company  is  being 
woundup,  all  books,  accounts,  and  documents  of  the  company  and  of  the  hqui- 
dators shall,  as  between  the  contributories  of  the  company,  be  prima  facie  evidence 
of  the  truth  of  all  matters  purporting  to  be  therein  recorded.  —  E.  §  220;  V.  a. 
(No.  1074)  139;  T.  a.  (33  Vic.  No.  22)  181;  S.  A.  «,.  (No.  557)  163;  Q.  e.  (27  Vic.  No.  4)  144;  W. 
A.  a.  (56  Vic.  No.  8)  165;  N.  Z.  250. 

Disposal  of  books  and  documents.  154.  1.  Where  a  company  has  been  wound 
up  under  this  part  of  this  Act,  and  is  about  to  be  dissolved,  the  books,  accounts, 
and  documents  of  such  company  and  of  the  liquidators  may  be  disposed  of  in  the 
following  way  (that  is  to  say) :  a)  Where  such  company  has  been  wound  up  by  or 
under  the  supervision  of  the  Court  in  such  way  as  the  Court  directs;  and  b)  Where 
such  company  has  been  wound  up  voluntarily  in  such  way  as  the  company  by  an 
extraordinary  resolution  directs.  2.  After  the  lapse  of  five  years  from  the  date  of 
such  dissolution  no  responsibihty  shall  rest  on  the  company  or  the  liquidators,  or 
any  one  to  whom  the  custody  of  such  books,  accounts,  and  documents  has  been 
committed,  by  reason  that  the  same  or  any  of  them  cannot  be  made  forthcoming 
to  any  party  claiming  to  be  interested  therein.  —  E.  §222;  V.  f.  (No.  1482)  147;  T. 
a.  (33  Vic.  No.  22)  182;  S.  A.  a.  (No.  557)  164;  Q.  e.  (27  Vic.  No.  4)  145;  W.  A.  ».  (56  Vic.  No.  8) 
166;  N.  Z.  252. 

Inspection  of  books.  155.  1.  Where  an  order  has  been  made  for  a  winding-up 
by  or  under  the  supervision  of  the  Court,  the  Court  may  make  such  order  for  the 
inspection  by  creditors  and  contributories  of  books  and  papers  as  the  Court  thinks 
just.  2.  Any  books  and  papers  in  the  possession  of  the  company  being  wound  up 
may  be  inspected  by  creditors  or  contributories  in  conformity  with  the  order  of 
the  Court,  but  not  further  or  otherwise.  —  E.  §  221  V.  a.  (No.  1074)  141;  T.  a.  (33  Vic. 
No.  22)  183;  S.  A.  a.  (No.  557)  165;  Q.  e.  (27  Vic.  No.  4)  146;  W.  A.  a,.  (56  Vic.  No.  8)  167; 
N.  Z.  253. 

Power  of  assignee  of  chose  in  action  to  sue.  156.  Any  person  to  whom  any 
thing  in  action  belonging  to  a  company  is  assigned  in  pursuance  of  this  Part  of  this 
Act  may  bring  or  defend  any  action  or  suit  relating  to  such  thing  in  action  in  his 
own  name.  —  V.  a.  (No.  1074)  142;  T.  a.  (33  Vic.  No.  22)  184;  S.  A.  a.  (No.  557)  166;  Q.  e. 
(27  Vic.  No.  4)  147;  W.  A.  a.  (56  Vic.  No.  8)  168;  N.  Z.  157. 

Debts  of  all  descriptions  to  be  proved.  157.  In  the  event  of  a  company  being- 
wound  up  under  this  Part  of  this  Act  aU  debts  payable  on  a  contingency,  and  all 
claims  against  such  company,  present  or  future,  certain  or  contingent,  ascertained 
or  sounding  only  in  damages,  shall  be  admissible  to  proof  against  the  company, 
a  just  estimate  being  made  so  far  as  it  is  possible  of  the  value  of  all  such  debts  or 
claims  as  may  be  subject  to  any  contingency,  or  sound  only  in  damages,  or  for 
some  other  reason  do  not  bear  a  certain  value.  —  E.  §  206;  V.  a.  (No.  1074)  143;  T. 
a.  (33  Vic.  No.  22)  185;  S.  A.  a.  (No.  557)  167,  168;  Q.  e.  (27  Vic.  No.  4)  148;  W.  A.  a.  (56  Vic. 
No.  8)  169,  170;  N.  Z.  248.  —  Debts  due  directors  may  be  proved.  —  In  re  Mount  Costigan 
Co.,  17  L.  R.  (N.  S.  W.)  (Eq.)  80;  6  B.  C.  (N.  S.  W.)  54.  See  also  In  re  City  Avenue  Co.,  12 
L.  R.  (N.  S.  W.)  (Eq.)  193,  241;  In  re  Sydney,  etc.,  Co.,  7  B.  C.  (N.  S.  W.)  29. 

General  scheme  of  liquidation  may  be  sanctioned.  158.  The  hquidators  may: 
a)  With  the  sanction  of  the  Court,  where  a  company  is  being  wound  up  by  or  under 
the  supervision  of  the  Court ;  and  b)  With  the  sanction  of  an  extraordinary  resolution 
of  the  company  where  a  company  is  being  wound  up  altogether  voluntarily;  pay 
any  classes  of  creditors  in  full,  or  make  such  compromise  or  other  arrangement  as 
the  hquidators  may  deem  expedient  with  creditors  or  persons  claiming  to  be  creditors. 
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or  persons  having  or  alleging  themselves  to  have  any  claim,  present  or  future, 
certain  or  contingent,  ascertained  or  sounding  only  in  damages,  against  such  com- 
pany, or  whereby  such  company  may  be  rendered  liable.  —  E.  §  214;  V.  a.  (No.  1074) 
144;  T.  a,.  (33  Vic.  No.  22)  186;  S.  A.  a.  (No.  557)  171;  Q.  e.  (27  Vic,  No.  4)  149;  W.  A.  a.  (56 
Vic.  No.  8)  173;  N.  Z.  258—260.  —  'Wlule  the  Court  has  an  absolute  discretion  it  will  not 
lightly  disregard  the  wishes  of  a  majority  —  In  re  Australian  Banking  Co.,  4  B.  C.  (N.  S.  W.) 
34.  But  not  an  illegal  scheme.  —  In  re  Australian,  etc.,  Co.,  9  B.  C.  (N.  S.  W.)  62.  A  supple- 
mentary arrangement  may  be  sanctioned.  —  In  re  Sydney,  etc..  Association,  3  B.  C.  (N. 
S.  W.)  23.  Where  an  arrangement  has  not  bean  carried  unanimously  the  application  to  the 
Court  should  not  be  ex  parte.  —  In  re  Sydney,  etc.,  Co.,  3  B.  C.  (N.  S.  W.)  81.  There  must 
be  a  reasonable  probability  that  the  company  can  carry  out  the  arrangement.  —  In  re  Au- 
stralian, etc.,  Co.,  13  L.  R.  (N.  S.  W.)  (Eq.)  51 ;  2  B.  C.  (N.  S.  W.)  97.  See  further  In  re  Austra- 
lian Banking  Co.,  4  B.  C.  (N.  S.  W.)  34;  In  re  Anglo-Australian,  etc.,  Co.,  13  L.  R.  (N.  S.  W.) 
(Eq.)  38;  2  B.  C.  (N.  S.  W.)  53;  In  re  Australian  J.  S.  Bank,  14  L.  R.  (N.  S.  W.)  (Eq.)  89;  3  B.  C. 
(N.  S.  W.)  116. 

Arrangements  with  creditors.  159.  1.  Any  arrangement  entered  into  between 
a  company  about  to  be  or  in  the  course  of  being  wound  up  voluntarily  and  its 
creditors  shall  be  binding  on  the  company  if  sanctioned  by  an  extraordinary  resolu- 
tion, and  on  the  creditors  if  acceded  to  by  three-fourths  in  number  and  value  of 
the  creditors.  2.  Any  creditor  or  contributory  of  a  company  that  has  entered  into 
any  such  arrangement  with  its  creditors  may,  within  three  weeks  from  the  date 
of  the  completion  of  such  arrangement,  appeal  to  the  Court  against  such  arrange- 
ment, and  the  Court  may  thereupon,  as  it  thinks  just,  amend,  vary,  or  confirm 
the  same.  —  E.  §  191;  V.  a.  (No.  1074)  122,  123;  T.  a.  (33  Vic.  No.  22)  163,  164;  c.  (59  Vic. 
No.  19)  19;  S.  A.  a.  (No.  557)  139—140;  Q.  e.  (27  Vic.  No.  4)  126,  127,  149;  W.  A.  a.  (56  Vic. 
No.  8)  143 — 144;  N.  Z.  260.  —  Unless  all  the  creditors  consent,  the  arrangement  must  provide 
for  the  distribution  of  assets  pari  passu  among  the  creditors  generally  or  any  particular 
class  of  creditors.  —  In  re  Farmers'  etc.,  Co.,  3  B.  C.  (N.  S.  W.)  39. 

Creditors  meetings  with  a  view  to  Court's  sanction  of  compromises.  160.  1.  Where 
any  compromise  or  arrangement  is  proposed  between  a  company  in  the  course  of 
being  wound  up,  either  voluntarily,  or  by,  or  under  the  supervision  of  the  Court, 
and  the  creditors  of  the  company,  or  any  class  of  such  creditors,  the  Court  may,, 
in  addition  to  any  other  of  its  powers,  on  the  application  in  a  summary  way  of 
any  creditor,  or  the  liquidator,  order  that  a  meeting  of  such  creditors,  or  class  of 
creditors,  shall  be  summoned  in  such  manner  as  the  Courts  directs.   2.  If  a  majority 
in  number,  representing  three-fourths  in  value  of  such  creditors,  or  class  of  creditors, 
present  either  in  person,  or  by  proxy  or  attorney,  at  such  meeting,  agree  to  any 
arrangement  or  compromise,  such  arrangement  or  compromise  shall,  if  sanctioned 
by  the  order  of  the  Court,  be  binding  on  all  such  creditors,  or  class  of  creditors, 
and  also  on  the  Uquidator  and  contributories  of  the  company.    3.  The  Court,  on 
the  application  of  the  company,  or  of  any  creditor  or  person  interested  in  the  com- 
pany, before  sanctioning  any  arrangement  or  compromise  under  this  section,  may 
order  such  meetings  to  be  summoned  and  inquiries  made  as  it  thinks  fit,  and  may 
alter  or  vary  such  arrangement  or  compromise,  and  impose  such  conditions  in  the 
carrying  out  thereof,  as  it  thinks  just.    4.  The  word  "company",  in  this  section, 
shall  include  any  society  registered  under  the  Friendly  Societies  Act  of  1 873,  or  any 
Act  amending  or  consoUdating  the  same,  or  any  company,  association,  or  society 
entitled  or  hable  to  be  wound  up  under  this  Part  of  this  Act.  —  E.  §  120;  V.  1>. 
(No.  1269)  3—7;  T.  c.   (59  Vic.  No.  19)  18,   19;   S.  A.  a.   (No.  557)  172;  Q.  f.   (53   Vic.  No.  IS) 
35;  W.  A.  a.   (56  Vic.   No.  8)  174;   N.  Z.  258—206.   —  Cp.  c.  (No.  22  of   1906)   §  15—17  infra, 
and   note   to   §  158,    supra.     Where   the   directors   sanctioned   an   arrangement,    such    being    a 
re-arrangement  of  the  old  terras  between  the  company  and  the  creditors,  the  directors  represen  t 
the  shareholders,  and  when  the  interests  of  the  latter  are  not  affected,  the  court  will  not  order 
a  meeting  of  the  shareholders.  —  In  re  Sydney,  etc.,  Association,  2  B.  C.  (N.  S.  W.)  82.    Deben- 
ture-holders who  are  also  shareholders  are  entitled  to  vote  as  creditors.  —  In  re  Metropolitan,  etc.. 
Association,  8  B.  C.  (N.  S.  W.)  11.    Chairman  of  meeting  can  not  refuse  to  allow  a  proposition  to 
be  put  to  the  meeting  on  the  ground  of  its  illegality.  —  In  re  Anglo-Australian,  etc. ,  Co.,  13  L.  B. 
(N.  S.  W.)  (Eq.)  38;  2  B.  C.  (N.  S.  W.)  53.    The  Court  will  not  direct  the  consideration  of  any 
particular  proposal.  —  In  re  Haymarket,  etc.,  Co.,  2  B.  C.  (N.  S.  W.)  62. 

Arrangements  with  debtors.  161.  1.  The  liquidators  may:  a)  With  the  sanction 
of  the  Court  in  the  case  of  a  winding-up  by  or  under  the  supervision  of  the  Court; 
and  b)  With  the  sanction  of  an  extraordinary  resolution  of  the  company  where  a 
company  is  being  wound  up  altogether  voluntarily;  compromise  all  calls  and  lia- 
bihties  to  calls,  debts  and  liabilities  capable  of  resulting  in  debts,  and  all  claims , 
whether  present  or  future,  certain  or  contingent,  ascertained  or  sounding  only   in 
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damages  subsisting  or  supposed  to  subsist  between  such  company  and  any  contri- 
butory or  alleged  contributory  or  other  debtor  or  person  apprehending  liability  to 
such  company,  and  all  questions  in  any  way  relating  to  or  affecting  the  assets  of 
such  company  oj-  the  winding-up  thereof,  upon  the  receipt  of  such  sums  payable 
at  such  times  and  generally  upon  such  terms  as  may  be  agreed  upon.  2.  The  liqui- 
dators may  take  any  security  for  the  discharge  of  such  debts  or  habihties,  and  give 
complete  discharges  in  respect  of  all  or  any  such  calls,  debts,  or  habihties.  — 

—  E.  §  214;  V.  a.  (No.  1074)  145;  T.  a.  (33  Vic.  No.  22)  188;  S.  A.  a.  (No.  557)  172;  Q.  b.  (27  Vic. 
No.  4)  150;  W.  A.  a.  (56  Vic.  No.  8)  174;  N.  Z.  258.  —  The  power  given  to  liquidators  under 
(b)  may  be  exercised  with  the  sanction  of  the  court,  in  Ueu  of  an  extraordinary  resolution. 

—  In  re  British-Australian,  etc.,  Co.,  13  L.  K.  (N.  S.  W.)  (Eq.)  42;  2  B.  C.  (N.  S.  W.)  71. 

Power  of  Court  to  assess  damages  against  delinquent  officers.  162.  Where  in 
the  course  of  a  winding-up  it  appears  that  any  past  or  present  director,  manager, 
liquidator,  or  any  officer  of  the  company  being  wound  up  has  misapplied  or  retained 
in  his  own  hands  or  become  hable  or  accountable  for  any  moneys  of  the  company, 
or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the  company, 
the  Court  may,  on  the  apphcation  of  any  liquidator,  creditor,  or  contributory  of 
the  company,  notwithstanding  that  the  offence  is  one  for  which  the  offender  is 
criminally  responsible,  examine  into  the  conduct  of  such  director,  manager,  or  other 
officer,  and  compel  him :  i)  To  repay  any  moneys  so  misapplied  or  retained,  or  for 
which  he  has  become  liable  or  accountable,  together  with  interest  after  such  rate 
as  the  court  thinks  just;  or  ii)  To  contribute  such  sums  of  moneys  to  the  assets 
of  the  company  by  way  of  compensation  in  respect  of  such  misapplication,  retainer, 
misfeasance,  or  breach  of  trust,  as  the  Court  thinks  just.  —  E.  §  215;  V.  f.  (No.  1482) 
135;  T.  c.  (59  Vic.  No.  19)  13;  S.  A.  a.  (No.  557)  179;  Q.  e.  (27  Vic.  No.  4)  166;  W.  A.  a.  (56  Vic. 
No.  8)  181;  N.  Z.  254. 

Penalty  on  falsification  of  boolis.  163.  If  any  director,  officer,  or  contributory 
of  such  company  destroys,  mutilates,  alters,  or  falsifies  any  books,  papers,  writings, 
or  securities,  or  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent  entry 
in  any  register,  book  of  account,  or  other  document  belonging  to  such  company 
with  intent  to  defraud  or  deceive  any  person,  every  person  so  offending  shall  be 
deemed  to  be  guilty  of  a  misdemeanour,  and  upon  being  convicted  shall  be  liable 
to  imprisonment  for  any  term  not  exceeding  two  years  with  or  without  hard  labour. 

—  E.  §  216;  V.  a.  (No.  1074)  153;  T.  a.  (33  Vic.  No.  22)  201;  S.  A.  a.  (No.  557)  180;  Q.  b.  (27  Vic. 
No.  4)  167;  W.  A.  a.   (56  Vic.  No.  8)  182;  N.  Z.  255. 

Prosecution  of  delinquent  directors  or  officers  in  winding-up.  164.  If  it  appears 
in  the  course  of  a  winding-up  that  any  past  or  present  director,  manager,  officer, 
or  member  of  the  company  being  wound  up  has  been  guilty  of  any  offence  in  rela- 
tion to  the  company  for  which  he  is  criminally  responsible:  a)  The  Court,  where 
such  company  is  being  wound  up  by  the  Court  or  under  the  supervision  of  the 
Court,  may,  on  the  application  of  any  person  interested  in  such  winding-up,  or 
of  its  own  motion,  direct  the  liquidator  to  institute  a  prosecution  for  such  offence, 
and  may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company ; 
and  b)  The  liquidator,  where  such  company  is  being  wound  up  altogether  volun- 
tarily, with  the  previous  sanction  of  the  Court  may  prosecute  such  offender,  and 
all  expenses  properly  incurred  by  him  in  such  prosecution  shall  be  payable  out  of 
the  assets  of  the  company  in  priority  to  all  other  habihties.  —  E.  §  217;  V.  a.  (No.  1074) 
154,  155;  T.  a.  (33  Vic.  No.  22)  202,  203;  S.  A.  a.  (No.  557)  182;  Q.  e.  (27  Vic.  No.  4)  168,  169; 
W.  A.  a.  (56  Vic.  No.  8)  184;  N.  Z.  256,  257. 

Perjury.  165.  1.  If  any  person  upon  any  examination  upon  oath  or  affirmation 
authorised  under  this  Act,  or  in  any  affidavit,  deposition,  or  solemn  affirmation  in 
or  about  the  winding-up  under  this  Part  of  this  Act  of  any  company,  or  otherwise 
in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly  gives  false 
evidence,  he  shall,  upon  conviction,  be  hable  to  the  penalties  of  wilful  perjury. 
2.  This  section  shall  not  apply  to  Part  II.  of  this  Act  nor  to  so  much  of  Part  III.  as 
affects  no-hability  companies.  —  E.  §  218;  V.  a.  (No.  1074)  156;  T.  a.  (33  Vic.  No.  22) 
204;  S.  A.  «.  (No.  557)  232;  Q.  b.  (27  Vic.  No.  4)  170;  W.  A.  a.  (56  Vic.  No.  8)  232. 

Division  5.    Registration  office. 

Constitution  of  registration  office.  166.  The  registration  of  companies  shall  be 
conducted  as  follows,  that  is  to  say:  a)  The  Governor  may  from  time  to  time  appoint 
such  registrars,  assistant  registrars,  clerks,  and  servants  as  he  may  think  necessary 
for  the  registration  of  companies ;  b)  The  Governor  may  make  regulations  with  respect 
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to  the  duties  to  be  performed  by  any  such  registrars,  assistant  registrars,  clerks, 
and  servants  as  aforesaid,  and  may  determine  the  place  or  places  at  which  offices 
for  the  registration  of  companies  are  to  be  established ;  c)  Every  person  may  inspect 
the  documents  kept  by  the  Registrar,  and  may  require  a  copy  or  extract  of  any  docu- 
ment or  part  of  a  document  to  be  certified  by  the  Registrar,  and  there  shall  be 
paid  for  such  inspection  and  for  such  certified  copy  or  extract  the  respective  fees 
specified  in  the  table  marked  B  in  the  second  Schedule  hereto,  and  such  certified 
copy  or  extract  shall  be  prima  facie  evidence  of  the  matters  therein  contained  in 
all  legal  proceedings  whatever;  d)  Nothing  in  this  section  shall  be  taken  to  affect 
the  provisions  of  the  Act  fifty -ninth  Victoria  number  twenty-five,  or  any  Act 
consolidating  or  amending  the  same.  —  E.  §  243;  V.  a.  (No.  1074)  19;  T.  a.  (33  Vic. 
No.  22)  206;  S.  A.  a.  (No.  557)  8,  202;  Q.  e.  (27  Vic.  No.  4)  172;  W.  A.  a.  (56  Vic.  No.  8) 
8,  204;  N.  Z.  6—11. 

Division  6.    Companies  authorised  to  register. 

Registration  of  existing  companies.  167.  1.  The  following  regulations  shall  be 
observed  with  respect  to  the  registration  of  companies  under  this  Division  of  this 
Part  of  this  Act  (that  is  to  say) :  a)  No  company  having  the  habihty  of  its  members 
hmited  by  Act  of  Parhament,  Royal  Charter,  or  Letters  Patent,  and  not  being  a 
joint  stock  company  as  hereinafter  defined,  shall  so  register;  b)  No  company  having 
the  liabihty  of  its  members  hmited  by  Act  of  Parhament,  Royal  Charter,  or  Letters 
Patent  shall  so  register  as  an  unlimited  company,  or  as  a  company  limited  by 
guarantee;  c)  No  company  that  is  not  a  joint  stock  company  as  hereinafter  defined 
shall  so  register  as  a  company  limited  by  shares;  d)  No  company  shall  so  register 
unless  an  assent  to  its  so  registering  be  given  by  a  majority  of  such  of  its  members 
as  may  be  present  personally,  or  by  proxy  in  cases  where  proxies  are  allowed  by 
the  regulations  of  the  company,  at  some  general  meeting  summoned  for  the  purpose ; 
e)  Where  a  company  not  having  the  liabihty  of  its  members  limited  by  Act  of 
Parhament,  Royal  Charter,  or  Letters  Patent,  is  about  to  register  as  a  limited 
company,  the  majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than 
three-fourths  of  the  members  present,  personally  or  by  proxy,  at  such  last-mentioned 
general  meeting;  f)  Where  a  company  is  about  to  register  as  a  company  limited 
by  guarantee,  the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  resolu- 
tion declaring  that  each  member  undertakes,  in  the  event  of  the  same  being  wound 
up  during  the  time  that  he  is  a  member,  or  within  one  year  afterwards,  to  contribute 
to  the  assets  of  the  company,  such  amount  as  may  be  required  not  exceeding  a 
specified  amount:  i)  For  payment  of  the  debts  and  habilities  of  the  company  con- 
tracted before  the  time  at  which  he  ceased  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding-up  the  company;  and  ii)  for  the  adjustment  of  the  rights 
of  the  contributories  amongst  themselves.  2.  In  computing  any  majority  under  this 
section,  when  a  poll  is  demanded,  regard  shall  be  had  to  the  number  of  votes  to 
which  each  member  is  entitled  according  to  the  regulations  of  the  company  of  which 

he  is  a  member.  —  E.  §  249;  V.  a.  (No.  1074)  159;  T.  a.  (33  Vic.  No.  22)  210;  S.  A.  a. 
(No.  557)  80;  Q.  e.  (27  Vic.  No.  4)  173;  W.  A.  a.  (56  Vic.  No.  8)  82;  N.  Z.  272. 

Companies  capable  of  being  registered.  168,  1.  Subject  as  aforesaid,  every 
company  existing  at  the  passing  of  this  Act  consisting  of  seven  or  more  members, 
and  any  company  hereafter  formed  in  pursuance  of  any  Act  of  Parliament  other 
than  this  Act,  Royal  Charter,  or  Letters  Patent,  or  being  otherwise  duly  constituted 
by  law,  and  consisting  of  seven  or  more  members,  may  at  any  time  hereafter  register 
itself  under  this  Part  of  this  Act  as  an  unlimited  company,  or  a  company  limited 
by  shares,  or  a  company  hmited  by  guarantee.  2.  No  such  registration  shall  be 
invalid  by  reason  that  it  his  taken  place  with  a  view  to  the  company  being  wound  up. 
—  E.  §  249;  V.  a.  (No.  1074)  160;  T.  a.  (33  Vic.  No.  22)  211;  S.  A.  a.  (No.  557)  81;  Q.  t-.  (27  Vic. 
No.  4)  174;  W.  A.  a.  (56  Vic.  No.  8)  83;  N.  Z.  273. 

Definition  of  "joint  stock  company".  169,  1.  For  the  purposes  of  this  Division 
of  this  Part  of  this  Act  a  joint  stock  company  shall  be  deemed  to  be  a  company 
having  a  permanent  paid-up  or  nominal  capital  of  fixed  amount:  a)  Divided  into 
shares  also  of  fixed  amount;  or  b)  Held  and  transferable  as  stock;  or  c)  Divided 
and  held  partly  in  one  way  and  partly  in  the  other;  and  formed  on  the  principle 
of  having  for  its  members  the  holders  of  shares  in  such  capital,  or  the  holders  of 
such  stock,  and  no  other  persons.  2.  Such  company,  when  registered  with  limited 
liabihty  under  this  Part  of  this  Act,  shall  be  deemed  to  be  a  company  limited  by 


150  NEW  SOUTH  WALES. 

shares.   —  E.  §  250;  V.  a.  (No.  1074)  161;  T.  a.  (33  Vic.  No.  22)  212;  S.  A.  a.  (No.  557)  82; 
Q.  e.  (27  Vic.  No.  4)  175;  W.  A.  a.  (56  Vic.  No.  8)  84;  N.  Z.  274. 

[§  170  provides  for  the  unhmited  habiUty  of  banking  companies  for  notes 
issued  by  them.] 

Re  quisites  to  registration  by  company.  171.  Previously  to  the  registration,  in 
pursuance  of  this  Division  of  this  Part  of  this  Act,  of  any  joint  stock  company, 
there  shall  be  delivered  to  the  Registrar  the  following  documents  (that  is  to  say): 
a)  A  hst  showing  the  names,  addresses,  and  occupations  of  all  persons  who,  on  a 
day  named  in  such  hst,  and  not  being  more  than  six  clear  days  before  the  day  of 
registration,  were  members  of  such  company,  with  the  addition  of  the  shares  held 
by  such  persons  respectively,  distinguishing,  in  cases  were  such  shares  are  numbered, 
each  share  by  its  number;  b)  A  copy  of  any  Act  of  Parliament,  Royal  Charter, 
Letters  Patent,  deed  of  settlement,  contract  of  copartnership,  or  other  instrument 
constituting  or  regulating  the  company;  and  also,  if  any  such  joint  stock  company 
is  intended  to  be  registered  as  a  limited  company:  c)  A  statement  specif 3ring  the 
following  particulars  (that  is  to  say) :  i)  the  nominal  capital  of  the  company  and 
the  number  of  shares  into  which  it  is  divided;  ii)  The  number  of  shares  taken  and 
the  amount  paid  on  each  share;  iii)  The  name  of  the  company,  with  the  addition 
of  the  word  "hmited"  as  the  last  word  thereof;  with  the  addition,  in  the  case  of  a 
company  intended  to  be  registered  as  a  company  limited  by  guarantee,  of  iv)  The 
resolution  declaring  the  amount  of  the  guarantee.  —  E.  §  252;  V.  ».  (No.  1074)  163; 
T.  a.  (33  Vic.  No.  22)  214;  S.  A.  a.  (No.  557)  83;  Q.  e.  (27  Vic.  No.  4)  177;  W.  A.  a,.  (56  Vic.  No.  8) 
85;  N.  Z.  275. 

Requisites  to  registration  by  company  not;being  a  joint  stock  company.    172. 

Previously  to  the  registration,  in  pursuance  of  this  Division  of  this  Part  of  this  Act, 
of  any  company  not  being  a  joint  stock  company,  there  shall  be  dehvered  to  the 
Registrar:  a)  A  hst  showing  the  names,  addresses,  and  occupations  of  the  directors 
or  other  managers  (if  any)  of  the  company;  also  b)  A  copy  of  any  Act  of  Parlia- 
ment, Royal  Charter,  Letters  Patent,  deed  of  settlement,  contract  of  co  partnership, 
or  other  instrument  constituting  or  regulating  the  company;  with  the  addition,  in 
the  case  of  a  company  intended  to  be  registered  as  a  company  limited  by  guarantee, 
of  c)  The  resolution  declaring  the  amount  of  guarantee.  —  E.  §263;  V.  a.  (No.  1074) 

164;  T.  a.  (33  Vic.  No.  22)  215;  S.  A.  a.  (No.  557)  84;  Q.  e.  (27  Vic.  No.  4)  178;  W.  A.  a.  (56  Vic. 
No.  8)  86;  N.  Z.  276.  , 

Power  for  company  to  register  stock  instead  of  shares.  173.  Where  a  joint 
stock  company  authorised  to  register  under  this  Part  of  this  Act  has  had  the  whole 
or  any  portion  of  its  capital  converted  into  stock,  such  company  shall,  as  to  the 
capital  so  converted,  instead  of  delivering  to  the  Registrar  a  statement  of  shares, 
dehver  to  the  Registrar:  a)  A  statement  of  the  amount  of  stock  belonging  to  the 
company;  and  b)  The  names  of  the  persons  who  were  holders  of  such  stock  on  some 
day  to  be  named  in  the  statement  not  more  than  six  clear  days  before  the  day  of 
registration.  —  E.  §  252;  V.  a.  (No.  1074)  165;  T.  a.  (33  Vic.  No.  22)  216;  S.  A.  a.  (No.  557) 
85;  Q.  c.  (27  Vic.  No.  4)  179;  W.  A.  a.  (56  Vic.  No.  8)  87;  N.  Z.  277. 

Verification  of  particulars.  174.  The  hsts  of  members  and  directors,  and  any 
other  particulars  relating  to  the  company  hereby  required  to  be  dehvered  to  the 
Registrar  shall  be  verified  by  a  statutory  declaration  of  the  directors  of  the  com- 
pany dehvering  the  same,  or  any  two  of  them,  or  of  any  two  other  principal  offi- 
cers of  the  company.  —  E.  §  254;  V.  a.  (No.  1074)  166;  T.  a.  (33  Vic.  No.  22)  217;  S.  A.  a. 
(No.  557)  86;   Q.   e.    (27  Vic.  No.  4)  180;    W.  A.  a.   (56  Vic.   No.  8)  88;  N.  Z.  278. 

Evid  ence  of  existence  as  a  company  may  be  required.  175.  The  Registrar  may 
require  such  evidence  as  he  thinks  necessary  for  the  purpose  of  satisfying  himself 
whether  an  existing  company  is  orjis  not  a  joint  stock  company  as  hereinbefore 
defined.  —  E.  §  255;  V.  a.  (No.  1074)  167;  T.  a.  (33  Vic.  No.  22)  218;  S.  A.  a,.  (No.  557)  87; 
Q.  e.  (27  Vic.  No.  4)  181;  W.  A.  a.  (56  Vic.  No.  8)  89;  N.  Z.  279. 

Notice  to  customers  on  registration  of  limited  banking  company.  176.  1.  Every 
banking  company  existing  at  the  passing  of  this  Act  which  registers  itself  as  a 
hmited  company  shall,  at  least  thirty  days  previous  to  obtaining  a  certificate  of 
registration  with  limited  hability,  give  notice  that  it  is  intended  so  to  register  the 
same  to  every  person  and  partnership  firm  who  have  a  banking  account  with  the 
company.  2.  Such  notice  shall  be  given  either  by  delivering  the  same  to  such  person 
or  firm,  or  leaving  the  same,  or  putting  the  same  as  a  prepaid  letter  into  the  post 
addressed  to  him  or  them  at  such  address  as  shall  have  been  last  communicated 
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to,  or  otherwise  become  known  as  his  or  their  address  by,  the  company.  3.  In  case 
the  company  omits  to  give  any  such  notice  as  is  hereinbefore  required  to  be  given, 
then,  as  between  the  company  and  the  persons  only  who  are  for  the  time  being 
interested  in  the  account  in  respect  of  which  such  notice  ought  to  have  been  given, 
and  so  far  as  respects  such  account  and  all  variations  thereof  down  to  the  time 
at  which  such  notice  is  given,  but  not  further  or  otherwise,  the  certificate  of  regis- 
tration with  limited  habihty  shall  have  no  operation.  —  E.  §  256;  V.  a.  (No.  1074) 
168;  T.  a.  (33  Vic.  No.  22)  219;  Q.  e.  (27  Vic.  No.  4)  182. 

Exemption  from  fees.  177.  No  fees  shall  be  charged  in  respect  of  the  regis- 
tration of  any  company,  in  pursuance  of  this  Division  of  this  Part  of  this  Act,  in 
cases:  a)  Where  such  company  is  not  registered  as  a  limited  company;  or  b)  Where, 
previously  to  its  being  registered  as  a  limited  company,  the  liability  of  the  share- 
holders was  hmited  by  some  other  Act  of  Parliament,  or  by  Royal  Charter,  or 
Letters  Patent.  —  E.  §  257;  V.  a.  (No.  1074)  1  69;  T.  a.  (33  Vic.  No.  22)  220;  S.  A.  a.  (No.  557) 
88;  Q.  e.  (27  Vic.  No.  4)  183;  W.  A.  a.  (56  Vic.  No.  8)  90;  N.  Z.  280. 

Change  of  name.  178.  A  company  authorised  by  this  Division  of  this  Part  of 
this  Act  to  register  with  limited  liability  shall,  for  the  purpose  of  obtaining  regis- 
tration with  limited  liability,  change  its  name  by  adding  thereto  the  word  "limited". 
—  E.  §  258;  V.  a.  (No.  1074)  170;  T.  a.  (33  Vic.  No.  22)  221;  S.  A.  a.  (No.  557)  89;  Q.  e.  (27  Vic. 
No.  4)  184;  W.  A.  a.  (56  Vic.  No.  8)  91 ;  N.  Z.  281. 

Certificate  of  registration.  179.  1.  Upon  comphance  with  the  requisitions  in 
this  Division  of  this  Part  of  this  Act  contained  with  respect  to  registration,  and  on 
payment  of  such  fees  (if  any)  as  are  payable  under  the  Table  marked  B  in  the 
second  Schedule  hereto,  the  Registrar  shall  certify  under  his  hand  that  the  com- 
pany so  applying  for  registration  is  incorporated  as  a  company  under  this  Part  of 
this  Act,  and  in  the  case  of  a  limited  company  that  it  is  limited.  2.  Thereupon 
such  company  shall  be  incorporated,  and  shall  have  perpetual  succession  and  a 
common  seal,  with  power  to  hold  lands  and  to  exercise  all  the  functions  of  an 
incorporated  company.  —  E.  §  259;  V.  a.  (No.  1074)  171;  T.  a.  (33  Vic.  No.  22)  222;  S.  A. 
a.  (No.  557)  90;  Q.  e.  (27  Vic.  No.  4)  185;  W.  A.  a.  (56  Vic.  No.  8)  92;  N.  Z.  282. 

Certificate  to  be  evidence  of  compliance  with  Act.  180.  1.  A  certificate  of  in- 
corporation given  at  any  time  to  any  company  registered  in  pursuance  of  this  Divi- 
sion of  this  Part  of  this  Act  shall  be  conclusive  evidence :  a)  That  all  the  requisi- 
tions herein  contained  in  respect  of  registration  under  this  Part  of  this^  Act  have 
been  complied  with;  and  b)  That  the  company  is  authorised  to  be  registered  under 
this  Part  of  this  Act  as  a  limited  or  unlimited  company,  as  the  case  may  be.  2.  The 
date  of  incorporation  mentioned  in  such  certificate  shall  be  deemed  to  be  the  date 
&t  which  the  company  is  incorporated  under  this  Part  of  this  Act.  —  V.  a.  (No.  1074) 
172;  T.  a.  (33  Vic.  No.  22)  223;  S.  A.  a.  (No.  557)  91;  Q.  e.  (27  Vic.  No.  4)  186;  W,  A.  a.  (56  Vic. 
No.  8)93;  N.  Z.  283. 

Vesting  of  property.  181.  AU  such  real  and  personal  estate  as  may  belong  to 
or  be  vested  in  a  company  at  the  date  of  its  registration  under  this  Division  of  this 
Part  of  this  Act  shall  on  registration  pass  to  and  vest  in  the  company  as  incorporated 
under  this  Division  of  this  Part  of  this  Act.  —  E.  §  260;  V.  a.  (No.  1074)  173;  T.  a. 
((33  Vic.  No.  22)  224;  S.  A.  a,.  (No.  557)  92;  Q.  c.  (27  Vic.  No.  4)  187;  W.  A.  a.  (56  Vic.  No.  8)  94; 
N.  Z.  284. 

Previous  obligations  not  affected.  182.  The  registration  in  pursuance  of  this 
Division  of  this  Part  of  this  Act  of  any  company  shall  not  affect  or  prejudice  the 
liability  of  such  company  to  have  enforced  against  it,  or  its  right  to  enforce  any 
■debt  or  obligation  incurred  or  any  contract  entered  into  by,  to,  with,  or  on  behalf 
of  such  company  previously  to  such  registration.  —  E.  §  261;  V.  a.  (No.  1074)  174;  T. 
a.  (33  Vic.  No.  22)  225;  S.  A.  a.  (No.  557)  93;  Q.  e.  (27  Vic.  No.  4)  188;  W.  A.  a.  (56  Vic.  No.  8) 
95;  N.  Z.  285. 

Continuation  of  existing  actions  and  suits.  183.  1.  All  such  actions,  suits,  and 
•other  legal  proceedings  as  may  at  the  time  of  the  registration  of  any  company 
registered  in  pursuance  of  this  Division  of  this  Part  of  this  Act  have  been  commenced 
by  or  against  such  company,  or  the  public  officer,  or  any  member  thereof,  may  be 
continued  in  the  same  maimer  as  if  such  registration  had  not  taken  place.  2.  Exe- 
cution shall  not  issue  against  the  effects  of  any  individual  member  of  such  com- 
pany upon  any  judgment,  decree,  or  order  obtained  in  any  action,  suit,  or  pro- 
ceeding so  commenced  as  aforesaid;  but  in  the  event  of  the  property  and  effects 
of  the  company  being  insufficient  to  satisfy  such  judgment,  decree,  or  order,  an 
*rder  may  be  obtained  for  winding-up  the  company.  —  E.  §  262;  V.  a.  (No.  1074)  175; 
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T.  a.  (33  Vic.  No.  22)  226;   S.  A.  a.  (No.  557)  94;  Q.  c.   (27  Vic.  No.  4)  189;  W.  A.  a.  (56  Vic. 
No.  8)  96;  N.  Z.  286. 

Effect  of  registration.  184.  1.  When  a  company  is  registered  under  this  Divi- 
sion of  this  Part  of  this  Act,  all  provisions  contained  in  any  Act  of  ParHament, 
deed  of  settlement,  contract  of  copartnership.  Royal  Charter,  Letters  Patent,  or 
other  instrument  constituting  or  regulating  such  company,  including  in  the  case 
of  a  company  registered  as  a  company  limited  by  guarantee  the  resolution  declaring 
the  amount  of  the  guarantee,  shall  be  deemed  to  be  conditions  and  regulations  of 
the  company  in  the  same  manner  and  with  the  same  incidents  as  if  they  were  con- 
tained in  a  registered  memorandum  of  association  and  articles  of  association.  2.  AU 
the  provisions  of  this  Part  of  this  Act  shall  apply  to  such  company,  and  the  members, 
contributories,  and  creditors  thereof,  in  the  same  manner  in  all  respects  as  if  it  had 
been  formed  under  this  Part  of  this  Act  subject  to  the  provisions  following  (that 
is  to  say) :  a)  Table  A  in  the  second  Schedule  to  this  Act  shall  not,  unless  adopted 
by  special  resolution,  apply  to  any  company  registered  under  this  Part  of  this  Act 
in  pursuance  of  this  Division  thereof;  b)  The  provisions  of  this  Part  of  this  Act 
relating  to  the  numbering  of  shares  shall  not  apply  to  any  joint  stock  company 
whose  shares  are  not  numbered;  c)  No  company  shall  have  power  to  alter  any 
provision  contained  in  any  Act  relating  to  the  company;  d)  No  company  shall  have 
power  without  the  sanction  of  the  Governor  to  alter  any  provision  contained  in 
any  Royal  Charter  or  Letters  Patent  relating  to  the  company;  e)  Nothing  herein 
contained  shall  authorise  any  company  to  alter  any  such  provisions  contained  in 
any  deed  of  settlement,  contract  of  copartnership.  Royal  Charter,  Letters  Patent, 
or  other  instrument  constituting  or  regulating  the  company,  as  would  if  such  com- 
pany had  originally  been  formed  under  this  Part  of  this  Act  have  been  contained 
in  the  memorandum  of  association,  and  are  not  authorised  to  be  altered  by  this 
Part  of  this  Act.  3.  Nothing  herein  contained  shall  derogate  from  any  power  of 
altering  its  constitution  or  regulations  which  may  be  vested  in  any  company  regis- 
tering under  this  Division  of  this  Part  of  this  Act,  by  virtue  of  any  Act  of  Parlia- 
ment, deed  of  settlement,  contract  of  copartnership,  Royal  Charter,  Letters  Patent, 
or  other  instrument  constituting  or  regulating  the  company.  —  E.  §  263;  V.  a.  (No.  1074) 
176;  T.  a.  (33  Vic.  No.  22)  227;  S.  A.  a.  (No.  557)  95;  Q.  e.  (27  Vic.  No  4)  190;  W.  A.  a.  (56  Vic. 
No.  8)97;  N.  Z.  287. 

Division  7.  Actions  by  unregistered  companies. 
Provision  in  case  of  unregistered  company.  185.  1.  If  any  um-egistered  com- 
pany has  no  power  to  sue  and  be  sued  in  a  common  name,  or  if  for  any  reason  it 
appears  expedient,  the  Court  may  by  the  order  made  for  winding-up  such  com- 
pany, or  by  any  subsequent  order,  direct  that  the  whole  or  any  part  of  such  real 
and  personal  estate,  as  may  belong  to  or  be  vested  in:  a)  The  company;  or  b)  Any 
person  in  trust  for  or  on  behalf  of  the  company,  is  to  vest  in  the  official  liquidator 
by  his  official  name,  and  thereupon  the  same  or  such  part  thereof  as  may  be  specified 
in  the  order  shall  vest  accordingly.  2.  The  official  hquidator  may  in  his  official 
name,  or  in  such  name,  and  after  giving  such  indemnity,  as  the  Court  directs,  bring 
or  defend  any  action,  suit,  or  other  proceeding  relating  to  any  property  vested  in 
him,  or  any  action,  suit,  or  other  proceeding  necessary  to  be  brought  or  defended 
for  the  purpose  of  effectually  winding  up  the  company  and  recovering  the  property 
thereof.  —  E.  §  272;  V.  a.  (No.  1074)  187;  T.  c.  (59  Vie.  No.  19)  24;  S.  A.  a.  (No.  557) 
193;  Q.  c.  (27  Vie.  No.  4)  197;  W.  A.  a.  (56  Vic.  No.  8)  195.  —  A  foreign  company  in  course 
of  being  wound  up  elsewhere  may  be  wound  up  as  an  unregistered  company.  —  In  re 
Federal  Bank  of  Australia,  3  B.  C.  (N.  S.  W. )  80.  So  may  a  company  registered  under  the  Mining 
Partnerships  Act,  1900.  —  In  re  Grand  United  G.  M.  Co.,  10  L.  R.  (N.  S.  W.)  (Eq.)  269;  6  W.  N. 
<N.  S.  W.)  106.   Cp.  In  re  N.  S.  W.  Cooperative  G.  M.  Co.,  6  B.  C.  (N.  S.  W.)  61. 

Part  II.    No-liability  Mining  Companies. 
[§§  186^224  relate  to  no-habiUty  mining  companies.] 

Part  III.     General  Provisions. 

Power  of  companies  to  change  name.  225.  1.  Any  company  registered  under 
this  Act  may,  with  the  sanction  of  a  special  resolution  of  the  company  and  with 
the  approval  of  the  Governor,  testified  in  writing  under  the  hand  of  the  Clerk  of 
the  Executive  Council,  change  its  name,  and  upon  such  change  being  made  the 
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Registrar  shall  enter  the  new  name  on  the  register  in  the  place  of  the  former  name, 
and  shall  sign  a  certificate  of  registration  or  incorporation  altered  to  meet  the 
circumstances  of  the  case,  and  all  certificates  of  incorporation  or  registration  there- 
after issued  shall  be  altered  in  like  manner.  2.  No  such  alteration  of  name  shall 
affect  any  rights  or  obhgations  of  the  company,  or  render  defective  any  legal  pro- 
ceedings instituted  or  to  be  instituted  by  or  against  the  company;  and  any  legal 
proceedings  may  be  continued  or  commenced  by  or  against  the  company  by  its 
new  name  that  might  have  been  continued  or  commenced  by  or  against  the  com- 
pany by  its  former  name.  —  E.  §  8;  V.  a.  (No.  1074)  22;  T.  a.  (33  Vic.  No.  22)  13;  S.  A.  u,. 
(No.  557)  65;  Q.  e.  (27  Vio.  No.  4)  12;  W.  A.  a.  (56  Vic.  No.  8)  67;  N.  Z.  160. 

Register  prima  facie  evidence.  226.  The  register  of  members  of  any  company 
registered  under  this  Act  shall  be  prima  facie  evidence  that  the  persons  named 
therein  as  members  of  such  company  are  such  members,  and  shall  be  prima  facie 
evidence  of  any  other  matters  by  this  Act  directed  or  authorised  to  be  inserted 
therein.  —  E.  §  33;  V.  a.  (No.  1074)  38;  T.  a.  (33  Vic.  No.  22)  39;  S.  A.  a.  (No.  557)  37;  Q.  e. 
(27  Vic.  No.  4)  36;  W.  A.  a.  (56  Vio.  No.  8)  38;  N.  Z.  109. 

Registered  office.  227.  1.  Every  company  registered  under  this  Act  shall  have 
a  registered  office  situated  in  New  South  Wales  to  which  all  communications  and 
notices  may  be  addressed.  2.  If  any  company  registered  under  this  Act  carries 
on  business  without  having  such  registered  office,  such  company,  and  in  the  case 
of  a  no-liability  company,  such  company  and  the  manager  or  secretary  thereof 
respectively,  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day 
during  which  business  is  so  carried  on.  —  E.  §  62;  V.  a.  (No.  1074)  40;  T.  a.  (33  Vio. 

No.  22)  43;  S.  A.  a.  (No.  557)  38;  Q.  e.  (27  Vic.  No.  4)  38;  W.  A.  a.  (56  Vic.  No.  8)  39;  N.  Z.  124. 

Service  of  notices,  etc.,  on  company.  228.  1.  Service  at  the  registered  office 
of  any  company  registered  under  this  Act  of  any  communication  or  notice,  or  of 
any  writ,  declaration,  summons,  plaint,  order,  or  other  document,  proceeding,  or 
process  whatsoever  in  any  action,  suit,  proceeding,  or  matter,  either  by  leaving 
the  same  at  such  office  or  by  sending  the  same  through  the  post,  postage  prepaid 
(and  in  the  case  of  a  no-liability  company  also  registered),  addressed  to  the  com- 
pany at  such  office,  shall  be  deemed  to  be  service  upon  the  company.  2.  In  the 
event  of  there  being  no  registered  office,  the  unregistered  office,  or,  in  the  case  of 
a  no-liability  company,  the  intended  registered  office  mentioned  in  the  memorandum 
for  registration  shall  be  deemed  to  be  the  registered  office  of  the  company  for  the 

purposes  of  this  section.  —  E.  §  116;  V.  a.  (No.  1074)  63;  T.  a.  (33  Vic.  No.  22)  68;  S.  A. 
a.  (No.  557)  203,  240;  Q.  e.  (27  Vic.  No.  4)  62;  W.  A.  a,.  (56  Vic.  No.  8)  205,  240;  N.  Z.  151. 
Rules  as  to  service  by  post.  229.  Any  document  to  be  served  by  post  on  any- 
company  registered  under  this  Act  shall  be  posted  in  such  time  as  to  admit  of  its 
being  delivered  in  the  due  course  of  dehvery  within  the  period  (if  any)  prescribed 
for  the  service  thereof,  and  in  proving  service  of  such  document  it  shall  be  suffi- 
cient to  prove  that  such  document  was  properly  directed,  and  that  it  was  put  inta 
the  post-office,  postage  prepaid,  or  registered  and  postage  prepaid,  as  the  case 

may   be.  —  V.  a.   (No.   1074)   64;    T.   a.   (33  Vic.  No.   22)  69;    S.  A.   a.   (No.   557)  241;   Q.  e. 
(27  Vic.  No.  4)  63;  W.  A.  a.   (56  Vic.  No.  8)  241;  N.  Z.  152. 

Authentication  of  notices,  etc.,  of  company.  230.  1.  Any  summons,  notice,, 
order,  or  proceeding  requiring  authentication  by  any  company  registered  under 
this  Act  shall  be  sufficiently  authenticated  if  signed  by  any  director,  manager, 
secretary,  or  other  authorised  officer  of  the  company,  and  in  the  case  of  a  no- 
liability  company  shall  be  also  sufficiently  authenticated  if  the  name  of  any  director,, 
manager,  secretary,  or  other  authorised  officer  of  the  company  is  printed  thereon. 
2.  No  such  summons,  notice,  order,  or  proceeding  need  be  under  the  common  seal 
of  the  company,  and  any  such  summons,  notice,  order,  or  proceeding  may  be  in 
writing  or  in  print,  or  partly  in  writing  and  partly  in  print.  3.  This  section  shall 
not  apply  to  any  documents  which  by  this  Act  are  to  be  filed  or  lodged  with  the 
Registrar,  which  shall  be  signed  or  authenticated  as  by  this  Act  required,  or  in 
the  absence  of  any  such  requirement  shall  be  signed  or  authenticated  by  the  manager 
or  secretary  of  the  company.  —  E.  §  117;  V.  a.  (No.  1074)  65;  T.  a.  (33  Vic.  No.  22)  70;. 
S.  A.  a.  (No.  557)  242;   Q.  e.   (27  Vic.   No.  4)  64;   W.  A.  a.  (56  Vic.   No.  8)  242;   N.  Z.  153. 

Notice  of  cliange  of  registered  office.  231.  1.  Notice  of  the  situation  of  the 
registered  office  of  any  company  registered  under  this  Act  and  of  any  change  therein 
shall  be  given  to  the  Registrar.  2.  In  the  case  of  a  no-hability  company,  if  such 
change  shall  be  from  one  town  or  district  to  another,  such  change  shall  be  advertised 
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once  at  least  in  the  Gazette  and  in  one  newspaper  circulating  in  the  town  or  district 
from  which  the  company's  registered  office  has  been  or  is  being  removed.  3.  Until 
such  notice  is  given,  the  company  shall  not  be  deemed  to  have  complied  with  the 
provisions  of  this  Act  with  respect  to  having  a  registered  office.  —  E.  §  62;  V.  a. 
iNo.  1074)  40;  T.  a.  (33  Vic.  No.  22)  44;  S.  A.  a.  (No.  557)  38  (2);  Q.  e.  (27  Vic.  No.  4)  39,  f.  (53 
Vic.  No.  18)  33;  W.  A.  a.  (56  Vic.  No.  8)  39  (2);  N.  Z.  125. 

Remedy  for  improper  entry  or  omission  of  entry  in  register.  Notice  to  Registrar 
flf  rectification  of  register.  232.  1.  If  the  name  of  any  person  is  without  sufficient 
-cause  entered  in  or  omitted  from  the  register  of  members  of  any  company  registered 
under  this  Act,  or  if  default  is  made  or  urmecessary  delay  takes  place  in  entering 
.on  the  register  of  members  the  fact  of  any  person  having  ceased  to  be  a  member 
.of  the  company,  the  person  or  member  aggrieved,  or  any  member  of  the  company 
or  the  company  itseK,  may  by  motion  in  the  Supreme  Court,  either  in  its  common 
law  or  in  its  equitable  jurisdiction,  or  by  apphcation  to  a  Judge  in  chambers,  or 
in  such  other  manner  as  such  Court  may  direct,  apply  for  an  order  that  the  register 
may  be  rectified,  and  such  Court  or  Judge  may  either  refuse  such  apphcation,  with 
-or  without  costs  to  be  paid  by  the  applicant,  or  may,  if  satisfied  of  the  justice  of 
the  case,  make  an  order  for  the  rectification  of  the  register,  and  may  direct  the  com- 
pany or  any  other  party  to  such  proceeding  to  pay  all  the  costs  of  such  a  motion 
or  apphcation,  and  any  damages  the  party  aggrieved  may  have  sustained.  2.  Such 
Court  or  Judge  may  in  any  proceeding  under  this  section  decide  any  question  re- 
lating to  the  title  of  any  person  who  is  a  party  to  such  proceeding  to  have  his  name 
entered  in  or  omitted  from  the  register,  whether  such  question  arises  between  two 
-or  more  members  or  alleged  members,  or  between  any  members  or  alleged  members 
and  the  company,  and  generally  such  Court  or  Judge  may  in  any  such  proceeding 
decide  any  question  that  it  may  be  necessary  or  expedient  to  decide  for  the  rectifi- 
cation of  the  register  or  the  adjustment  of  the  rights  of  the  parties  thereto.  3.  Such 
<]ourt  or  Judge  may  direct  an  issue  to  be  tried  in  the  said  Court  on  the  trial  of 
which  any  question  of  law  may  be  raised  for  decision.  4.  Whenever  any  order  has 
been  made  rectifying  the  register  of  members  in  the  case  of  a  company  by  Part  I. 
of  this  Act  required  to  send  a  hst  of  its  members  to  the  Registrar,  such  Court  or 
Judge  shall  direct  that  due  notice  of  such  rectification  be  given  to  the  Registrar. 

—  E.  §  32;  V.  a.  (No.  1074)  36,  37;  T.  a.  (33  Vic.  No.  22)  37,  38;  S.  A.  a.  (No.  557)  35, 
,36;  Q.  e.  (27  Vic.  No.  4)  34,  35;  W.  A.  a.  (56  Vic.  No.  8)  36,  37;  N.  Z.  106  to  108.  —  The  pro- 
visions of  this  section  apply  also  to  extra-colonial  registers.  —  Supra,  §  28.  See  also  b.  (No.  47 
of  1900)  §  1,  infra.  —  This  section  merely  provides 'a  new  and  simple  procedure  in  Heu  of  a 
suit.  —  In  re  New  Pinnacle,  etc.,  Co.,  18  L.  R.  (N.  S.  W.)  (Eq.)  168;  8  B.  C.  (N.  S.  W.)  1. 
Where  a  contract  was  not  registered  in  conformity  with  §  55,  and  shares  were  issued,  but  it 
appeared  that  the  company  was  solvent,  and  creditors  fully  protected,  the  court  may  order  the 
rectification  of  the  register  by  ordering  the  striking  out  of  the  names  of  the  holders  of  the  shares 
-so  issued,  and  permit  the  issue  of  new  shares  after  a  proper  agreement  had  been  made  and 
registered,  it  appearing  that  the  former  agreement  was  not  registered  owing  to  the  mistake 
of  the  solicitors.  —  In  re  Wright,  Heaton  &  Co.,  5  B.  C.  (N.  S.  W.)  1.  Cp.  In  re  Sydney,  etc., 
-Co.,  5  B.  C.  (N.  S.  W.)  45.    The  right  to  have  a  name  removed  may  be  lost  through  acquiescence. 

—  In  re  Teralba  C.  M.  Co.,  1  B.  C.  (N.  S.  W.)  13.  Calls  paid  by  a  person  whose  name  is  im- 
properly on  the  register  may  be  recovered.  —  In  re  Wattamolla  Dairy  Co.,  3  B.  C.  (N.  S.  W.)  21. 
As  to  practice,  see  In  re  Australian  Cycle  Insurance  Co.,  7  B.  C.  (N.  S.  W.)  39;  In  re  Gurney, 
etc.,  Co.,  6  W.  N.  (N.  S.  W.)  150;  Ex  parte  Moon,  11  L.  R.  (N.  S.  W.)  (Eq.)  288.  —  The  directors 
must  exercise  their  power  of  refusal  to  register  transfers  of  shares  in  good  faith.  —  New  Lambtou, 
«tc.,  Co.  V.  London  Bank  of  Australia,  1  C.  L.  R.  524.  —  As  to  power  of  company  to  refuse  to 
register  a  transfer;  see  further  In  re  New  Lambton,  etc.,  Co..  4  S.  R.  (N.  S.  W.)  603;  21  W.  N. 
(N.  S.  W.)  202;  1  C.  L.  R.  524;  In  re  Commercial  Banking  Co.,  9  B.  C.  (N.  S.  W.)  41,  47;  In  re 
N.  S.  W.,  etc.,  Co.,  3  W.  N.  (N.  S.  W.)  99;  Lobb  v.  A.  S.  N.  Co.,  7  S.  C.  R.  (N.  S.  W.)  278;  10 
S.  C.  R.    (N.  S.  W.)  1;   In  re  Wentworthville  Estate  Co.,   2  B.  C.  (N.  S.  W.)  43. 

Copies  of  memorandum,  etc.,  to  be  given  to  members.  233.  A  copy  of  the  memo- 
randum of  association,  having  annexed  thereto  the  articles  of  association  (if  any) 
in  the  case  of  a  company  formed  under  Part  I.  of  this  Act,  and  in  the  case  of  a  no- 
liability  company,  a  copy  of  the  memorandum  for  registration  of  the  company,  and 
Also  in  any  case  where  the  company  has  rules  other  than  those  in  the  seventh 
Schedule  to  this  Act,  a  copy  of  the  company's  rules  shall  be  forwarded  to  every 
member  at  his  request,  on  payment  of  the  sum  of  one  shilling  or  such  less  sum  as 
may  be  prescribed  by  the  company  for  each  copy,  and  if  any  company  makes  de- 
fault in  forwarding  a  copy  of  the  memorandum  of  association  or  memorandum 
ior  registration  and  articles  of  association  or  rules,  as  the  case  may  be,  to  a  member, 
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in  pursuance  of  this  section,  the  company  so  making  default  shall,  for  each  offence, 
incur  a  penalty  not  exceeding  one  pound.  —  E.  §  18;  V.  a.  (No.  1074)  20;  T.  a.  (33  Vic. 
No.  22)  19;  S.  A.  a,.  (No.  557)  22;  Q.  e.  (27  Vic.  No.  4)  18;  W.  A.  a.  (56  Vic.  No.  8)  23; 
N.  Z.  25. 

Prohibition  against  identity  of  name  in  company.  234.  1.  No  company  shall 
be  registered  under  this  Act  under  a  name  identicul  with  that  by  which  a  sub- 
sisting company  is  already  registered,  or  so  nearly  resembling  the  same  as  to  be 
calculated  to  deceive,  except  in  a  case  where  such  subsisting  company  is  in  the 
course  of  being  wound  up,  and  testifies  its  consent  in  such  manner  as  the  Registrar 
requires.  2.  If  any  company  through  inadvertence  or  otherwise  is,  without  such 
consent  as  aforesaid,  registered  by  a  name  identical  with  that  by  which  a  sub- 
sisting company  is  registered,  or  so  nearly  resembling  the  same  as  to  be  calculated 
to  deceive,  such  first-mentioned  company,  where  such  company  is  a  no-liabihty 
company,  shall  within  such  time  after  being  served  with  a  notice  by  the  Registrar 
requiring  such  company  so  to  do,  as,  having  regard  to  the  requirements  of  section 
two  hundred  and  twenty-five  of  this  Act,  the  Registrar  deems  reasonable,  and, 
where  such  company  is  formed  or  registered  under  Part  I.  of  this  Act  may,  with 
the  sanction  of  the  Registrar,  change  its  name,  and  upon  such  change  being  made 
the  Registrar  shall  enter  the  new  name  on  the  register  in  the  place  of  the  former 
name,  and  shall  sign  a  certificate  of  registration  or  incorporation,  altered  to  meet 
the  circumstances  of  the  case.  3.  No  such  alteration  of  name  shall  affect  any  rights 
or  obligations  of  the  company,  or  render  defective  any  legal  proceedings  instituted 
or  to  be  instituted  by  or  against  the  company,  and  any  legal  proceedings  may  be 
continued  or  commenced  by  or  against  the  company  by  its  new  name  that  might 
have  been  continued  or  commenced  by  or  against  the  company  by  its  former  name. 
—  E.  §  8;  V.  a.  (No.  1074)  21;  T.  a.  (33  Vic.  No.  22)  20;  S.  A.  a..  (No.  557)  23;  Q.  e.  (27  Vic.  No.  4) 
19;  W.  A.  a.  (56  Vic.  No.  8)  24;  N.  Z.  27,  28. 

Shares  in  company  personal  property.  235.  The  shares  or  other  interest  of  any 
member  in  a  company  registered  under  this  Act  shall  be  personal  property,  capable 
of  being  transferred  in  manner  provided  by  the  rules  or  regulations  of  the  com- 
pany, and  shall  not  be  of  the  nature  of  real  estate,  and  each  share  shall  be  dis- 
tinguished by  its  appropriate  number.  —  E.,  §  22;  V.  a.  (No.  1074)  23;  T.  a.  (33  Vic.  No.  22) 

22;  S.  A.  a.  (No,  557)  24;  Q.  e.  (27  Vic.  No.  4)  21;  W.  A.  a.  (56  Vic.  No.  8)  25;  N.  Z.  30. 

Transfer  by  personal  representative.  236.  Any  transfer  of  the  share  or  other 
interest  of  a  deceased  member  of  a  company  registered  under  this  Act  made  by 
his  personal  representative  shall,  notwithstanding  that  such  personal  representative 
may  not  himself  be  a  member,  be  of  the  same  vahdity  as  if  he  had  been  a  member 
at  the  time  of  the  execution  of  the  instrument  of  transfer.  —  E.  §  29;  V.  a.  (No.  1074) 
25;  T.  a.  (33  Vic.  No.  22)  24;  S.  A.  ».  (No.  557)  27;  Q.  e.  (27  Vic.  No.  4)  23;  W.  A.  a.  (56  Vic. 
No.  8)  28;  N.  Z.  32. 

No  entry  of  trusts  on  register.  237.  No  notice  of  any  trust  expressed,  implied, 
or  constructive  shall  be  entered  on  the  register,  or  be  receivable  by  the  Registrar 
in  the  case  of  companies  registered  under  this  Act.  —  E.  §  27;  V.  a.  (No.  1074)31; 
T.  a.  (33  Vic.  No.  22)  32;  S.  A.  a.  (No.  557)  31;  Q.  e.  (27  Vic.  No.  4)  29;  W.  A.  a.  (56  Vic. 
No.  8)  32;  N.  Z.  103.  —  A  partner  allowing  shares  to  stand  in  a  copartner's  name  .nay  assert  his 
title  against  a  transferee  from  the  copartner.  —  In  re  Mount  David,  etc.,  Co.,  19  L.  R.  (N.  S. 
W.)  (Eq.)  95;  8  B.  C.  (N.  S.  W.)  28. 

Certificate  of  shares.  238.  A  certificate,  under  the  common  seal  of  the  com- 
pany, specifying  any  shares  or  stock  held  by  any  member  of  any  company  registered 
under  this  Act  shall  be  prima  facie  evidence  of  the  title  of  the  member  to  the  shares 
or  stock  therein  specified.  —  E.  §  23;  V.  a.  (No.  1074)  32;  T.  a.  (33  Vic.  No.  22)  33;  S.  A.  a. 
(No.  557)  32;  Q.  e.  (27  Vic.  No.  4)  30;  W.  A.  a.  (56  Vic.  No.  8)  33;  N.  Z.  31  (1). 

Inspection  of  register.  239.  1.  The  register  of  members,  commencing  from  the 
date  of  the  registration  of  the  company,  shall  be  kept  at  the  registered  office  of 
the  company.  2.  Except  when  closed  as  hereinafter  mentioned,  it  shall  during 
business  hours,  but  subject  to  such  reasonable  restrictions  as  the  company  in  general 
meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  be  appointed 
for  inspection,  be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection 
of  any  other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as  the  com- 
pany may  prescribe  for  each  inspection.  3.  Every  such  member  or  other  person 
may  require,  in  the  case  of  a  company  registered  under  Part  I.  of  this  Act,  a  copy 
of  the  register  or  any  part  thereof,  or  of  the  list  or  summary  of  members  as  is  in 
Part  I.  of  this  Act  mentioned,  and,  in  the  case  of  a  no-liability  company,  a  list  of 


156  NEW  SOUTH  WALES. 

the  names  and  addresses  of  the  members  of  the  company,  with  the  number  of  shares 
held  by  each,  on  payment  of  sixpence  for  every  hundred  words  required  to  be  copied. 
4.  If  such  inspection  or  copy  or  hst  is  refused,  the  company,  and  every  director, 
manager,  and  secretary  of  the  company  who  knowingly  authorises  or  permits  such 
refusal,  shall  incur  for  each  refusal  a  penalty  not  exceeding  two  pounds,  and  a 
further  penalty  not  exceeding  two  pounds  for  every  day  during  which  such  refusal 
continues.  5.  In  addition  to  the  above  penalty,  any  Judge  sitting  in  chambers  may, 
by  an  order,  compel  an  immediate  inspection  of  the  register.  —  E.  §  31;  V.  a. 
(No.  1074)  33;  T.  a.  (33  Vic.  No.  22)  34;  S.  A.  a.  (No.  557)  33;  Q.  e.  (27  Vic.  No.  4)  31;  W.  A.  a. 
(56  Vic.  No.  8)  34;  N.  Z.  104.  —  The  provisions  of  this  section  apply  also  to  extracolonial 
registers.  —  §  28,  Supra. 

Power  to  close  register.  240.  Any  company  registered  under  this  Act  may, 
upon  giving  notice  by  advertisement  in  some  newspaper  circulating  in  the  district 
in  which  the  registered  office  of  the  company  is  situated,  close  the  register  of 
members  for  any  time  or  times  not  exceeding  in  the  whole  thirty,  and  in  the  case 
of  a  no-liability  company,  sixty  days  in  each  year.  —  E.  §  31 ;  V.  a.  (No.  1074)  34; 
T.  a.  (33  Vic.  No.  22)  35;  S.  A.  a.  (No.  557)  34;  Q.  e.  (27  Vic.  No.  4)  32;  W.  A.  a.  (56  Vic. 
No.  8)  35;  N.  Z.  105. 

Contracts,  how  made.  241.  Contracts  on  behalf  of  any  company  registered 
under  this  Act  may  be  made  as  follows  (that  is  to  say):  1.  Any  contract  which, 
if  made  between  private  persons,  would  be  by  law  required  to  be  in  writing,  and 
under  seal,  may  be  made  on  behalf  of  the  company  in  writing  under  the  common 
seal  of  the  company,  and  such  contract  may  be  in  the  same  manner  varied  or  dis- 
charged. 2.  Any  contract  which,  if  made  between  private  persons,  would  be  by 
law  required  to  be  in  writing  and  signed  by  the  party  to  be  charged  therewith, 
may  be  made  on  behalf  of  the  company  in  writing,  signed  by  any  person  acting 
under  the  express  or  implied  authority  of  the  company,  and  such  contract  may  in 
the  same  manner  be  varied  or  discharged.  3.  Any  contract  which,  if  made  between 
private  persons,  would  by  law  be  vahd,  although  made  by  parol  only  and  not  reduced 
into  writing,  may  be  made  by  parol  on  behalf  of  the  company  by  any  person  acting 
under  the  express  or  implied  authority  of  the  company,  and  such  contract  may 
in  the  same  way  be  varied  or  discharged.  And  all  contracts  made  according  to 
the  provisions  herein  contained  shall  be  effectual  in  law,  and  shall  be  binding  upon 
the  company  and  its  successors,  and  aU  other  parties  thereto,  their  heirs,  executors, 
or  administrators,  as  the  case  may  be.  —  E.  §  76;  V.  a.  (No.  1074)  47;  T.  a.  (33  Vic.  No.  22) 
60;  S.  A.  a.  (No.  557)  44;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a.  (56  Vic.  No.  8)  46;  N.  Z.  146,  147.  — 
The  retainer  of  a  solicitor  need  not  be  under  seal.  —  Gale  v.  Wingello  C.  M.  Co.,  11  L.  R.  (N.  S. 
W.)  (L.)  79;  6  W.  N.  (N.  S.  W.)  136;  Aktiebolaget  Molubacka  Irysil  v.  Burns,  14  L.  R.  (N.  S. 
W.)  94;  9  W.  N.  (N.  S.  W.)  107. 

Company  to  hold  meeting  within  four  months  after  incorporation.  242.  Every 
company  formed  under  Part  I.  and  every  company  registered  under  Part  II.  of  this 
Act  shall  hold  a  general  meeting  within  four  months  after  its  incorporation,  and 
if  such  meeting  is  not  held  the  company  and  every  director,  manager,  or  secretary 
of  the  company  who  knowingly  authorises  or  permits  such  default  shall  be  Hable 
to  a  penalty  not  exceeding,  in  the  case  of  a  company  formed  under  Part  I.  of  this 
Act,  five,  and  in  the  case  of  a  no-liability  company,  two  pounds  a  day  for 
every  day  after  the  expiration  of  such  four  months  until  the  meeting  is  held. 
V.  f.  (No.  1482)  55  (1,  8);  T.  a.  (33  Vic.  No.  22)  53;  S.  A.  a.  (No.  557)  47;  Q.  f.  (53  Vic.  No.  18) 
34;  W.  A.  a.  (66  Vic.  No.  8)  49;  N.  Z.  87. 

Register  of  mortgages.  243.  1.  Every  hmited  and  no-habihty  company  regis- 
tered under  this  Act  shall  keep  a  register  of  all  mortgages  and  charges  specifically 
affecting  property  or  rights  of  the  company,  and  shall  enter  in  such  register  in 
respect  of  each  mortgage  or  charge :  a)  A  short  description  of  the  property  or  rights 
mortgaged  or  charged;  b)  The  amount  of  charge  created;  c)  The  names  of  the  mort- 
gagees or  persons  entitled  to  such  charge.  2.  If  any  property  or  rights  of  the  com- 
pany is  or  are  mortgaged  or  charged  without  such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the  company  who  knowingly  and  wil- 
fully authorises  or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not 
exceeding  fifty  pounds.  3.  The  register  of  mortgages  required  by  this  section  shall 
be  open  to  inspection  by  any  creditor  or  member  of  the  company  in  the  case  of 
a  limited  company,  and  in  the  case  of  a  no-liability  company  by  any  person  at 
aU  reasonable  times;  and  if  such  inspection  is  refused,  any  officer  of  the  company 
refusing  the  same,  and  every  director,  manager,  or  secretary  of  the  company  autho- 
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rising  or  knowingly  and  wilfully  permitted  i)  such  refusal,  shall  incur  a  penalty  not 
exceeding  five  pounds,  and  a  further  penalty  not  exceeding  two  pounds  for  every 
day  during  which  such  refusal  continues.  4.  In  addition  to  the  above  penalty  any 
Judge  sitting  in  chambers  may  by  order  compel  an  immediate  inspection  of  the 
register.  —  E.  §  100,  101;  V.  a.  (No.  1074)43,  f.  (No.  1482)  53,  54;  T.  a.  (33  Vic.  No.  22)  47; 
S.  A.  a.  (No.  557)  41;  Q.  e.  (27  Vic.  No.  4)  42;  W.  A.  a.  (56  Vie.  No.  8)  43;  N.  Z.  129.  —  Deben- 
tures need  not  in  order  to  be  valid  be  registered  as  bills  of  sale.  —  Braithwaite  v.  Mc  Arthur, 

19  L.  E.  (N.  S.  W.)  (Eq.)  158,  9  B.  C.  (N.  S.  W.)  38.  Campbell  v.  Harrison,  3  S.  R.  (N.  S.  W.)  432; 

20  W.  N.  (N.  S.  W.)  170.  A  debenture  may  cover  uncalled  capital,  and  such  capital  would  be 
included  under  the  term  "future  property".  —  Ansted  v.  Land  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  330; 
4  B.  C.  (N.  S.  W.)  23;  In  re  Woodstock  Fruit  Co.,  7  B.  C.  (N.  S.  W.)  32;  In  re  Anglo-Australian, 
etc.,  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  97;  3  B.  C.  (N.  S.  W.)  97;  16  L.  R.  (N.  S.  W.)  (Eq.)  38;  5  B.  C. 
(N.  S.  W.)  57. 

Promissory  notes  and  bills  of  exchange.  244.  A  promissory-note  or  bill  of  ex- 
change shall  be  deemed  to  have  been  made,  drawn,  accepted,  or  endorsed  by  any 
company  registered  under  this  Act,  if  made,  drawn,  accepted,  or  endorsed:  a)  In 
the  name  of  the  company  by  any  person  acting  under  the  authority  of  the  com- 
pany; or  b)  By  or  on  behalf  or  on  account  of  the  company  by  any  person  acting 
under  the  authority  of  the  company.  —  E.  §  77;  V.  ».  (No.  1074)  48  T.  a.  (33  Vic.  No.  22) 
51;  S.  A.  a.  (No.  557)  45;  Q.  e.  (27  Vic.  No.  4)  46;  W.  A.  a.  (56  Vic.  No.  8)47;  N.  Z.  148.  —  For 
the  liability  of  directors  on  negotiable  instruments  signed  on  behalf  of  the  company,  see 
Imperial  Land  Co.  v.  Melvey,  6  W.  N.  (N.  S.  W.)  14;  English,  etc..  Bank  v.  Gunn,  10  S.  C.  R. 
(N.  S.  W.)  244;  Hoskins  v.  Thomson,  14  L.  R.  (N.  S.  W.)  323;  10  W.  N.  (N.  S.  W.)  58. 

Proliibition  against  carrying  on  business  with  less  than  seven  members.   245.  If 

any  company  registered  under  this  Act  carries  on  business  when  the  number  of 
its  members  is  less  than  seven  for  a  period  of  six  months  after  the  number  has  been 
so  reduced,  every  person  who  is  a  member  of  such  company  during  the  time  that 
it  so  carries  on  business  after  such  period  of  six  months,  and  is  cognizant  of  the 
fact  that  it  is  so  carrying  on  business  with  fewer  than  seven  members,  shall  be 
severally  hable  for  the  payment  of  the  whole  debts  of  the  company  contracted 
during  such  time,  and  may  be  sued  for  the  same  without  the  joinder  in  the  action 
or  suit  of  any  other  member.  —  E.  §  115;  V.  a.  (No.  1074)  49;  T.  a.  (33  Vic.  No.  22)  52; 
S.  A.  a.  (No.  557)  46;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a.  (56  Vic.  No.  8)  48;  N.  Z.  132. 

General  meeting  once  at  least  in  every  year.  246.  A  general  meeting  of  every 
company  registered  under  this  Act  shall  be  held  once  at  least  in  every  year.  — 
E.  §  64;  V.  a.  (No.  1074)  50;  T.  a.  (33  Vic.  No.  22)  54;  S.  A.  a.  (No.  557)  47  (2);  Q.  e.  (27  Vic. 
No.  4)  48;  W.  A.  a.  (56  Vic.  No.  8)  49  (2);  N.  Z.  88. 

Definition  of  special  resolution.  247.  1.  A  resolution  passed  by  a  company 
registered  under  this  Act  shall  be  deemed  to  be  special  whenever:  a)  A  resolution 
has  been  passed  by  a  majority  of  not  less  than  three-fourths  of  such  members  of 
the  company  for  the  time  being  entitled  according  to  the  rules  or  regulations  of 
the  company  to  vote,  as  may  be  present  in  person  or  by  proxy  (in  cases  where  by 
the  rules  or  regulations  of  the  company  proxies  are  allowed)  at  any  general  meeting 
of  which  notice  specifying  the  intention  to  propose  such  resolution  has  been  duly 
given;  and  b)  Sucli  resolution  has  been  confirmed  by  a  majority  of  such  members 
for  the  time  being  entitled  according  to  the  rules  or  regulations  of  the  company 
to  vote  as  may  be  present  in  person  or  by  proxy  at  a  subsequent  general  meeting 
of  which  notice  has  been  duly  given,  and  held  at  an  interval  of  not  less  than  fourteen 
days  nor  more  than  one  month  from  the  date  of  the  meeting  at  which  such  resolu- 
tion was  first  passed.  2.  At  any  meeting  mentioned  in  this  section,  unless  a  poll 
is  demanded  by  at  least  five  members,  a  declaration  of  the  chairman  that  the  resolu- 
tion has  been  carried  shall  be  deemed  conclusive  evidence  of  the  fact  without  proof 
of  the  number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  same. 

3.  Notice  of  any  meeting  shall  for  the  purposes  of  this  section  be  deemed  to  be 
duly  given,  and  the  meeting  to  be  duly  held  whenever  such  notice  is  given  and 
meeting  held  in  manner  prescribed  by  the  rules  or  regulations  of  the  company. 

4.  In  computing  the  majority  under  this  section  when  a  poll  is  demanded,  reference 
shall  be  had  to  the  number  of  votes  to  which  each  member  is  entitled  by  the  rules 
or  regulations  of  the  company.  —  E.  §  69;  V.  a.  (No.  1074)  52;  T.  a.  (33  Vic.  No.  22)  56; 

5.  A.  a.  (No.  557)  3;  Q.  e.  (27  Vie.  No.  4)  51;  W.  A.  a.  (56  Vic.  No.  8)  3;  N.  Z.  91.  —  As  to 
what  constitutes  a  sufficient  notice  of  a  meeting,  see  Israel  v.  Atlas  Engineering  Co.,  10  L.  R. 
(N.  S.  W.)  (Eq.)  277;  In  re  Katoomba,  etc.,  Co.,  13  L.  R.  (N.  S.  W.)  (Eq.)  70;  3  B.  C.  (N.  S.  W.)  1. 

1)   Sic;  obviously  "permitting"- 
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A  shareholder  present  may  be  estopped  from  denying  sufficiency  of  notice.  —  In  re  Neo- 
kratine,  etc.,  Co.,  12  L.  R.  (N.  S.  W.)  (Eq.)  269;  2  B.  C.  (N.  S.  W.)  29.  —  As  to  sufficiency  of 
notice  of  the  possible  adoption  of  an  extraordinary  resolution,  see  In  re  N.  S.  W.,  etc.,  Co.,  10 
L.  R.  (N.  S.  W.)  (Eq.)  214;  6  W.  N.  (N.  S.  W.)  63. 

Provision  where  no  regulations  as  to  various  matters.  248.  In  default  of  any 
rules  or  regulations  on  the  subject:  a)  Every  member  shall  have  one  vote;  b)  A 
general  meeting  shall  be  held  to  be  duly  summoned  when  seven  days  notice  thereof 
in  writing  has  been  served  on  every  member  in  the  maimer  in  which  notices  are 
required  to  be  served  in  the  case  of  the  companies  formed  or  registered  under  Part  I. 
of  this  Act  by  the  Table  marked  A  in  the  second  Schedule  hereto,  a.nd,  in  the  case 
of  no-hability  companies  by  the  rules  in  the  seventh  Schedule  to  this  Act;  c)  Five 
members  shall  be  competent  to  summon  a  meeting;  d)  Any  person  elected  by  the 
members  present  may  preside  as  chairman  of  a  meeting.  —  E.  §  67;  V.  a.  (No.  1074) 
53;  T.  a.  (33  Vic.  No.  22)  57;  S.  A.  a.  (No.  557)  49;  Q.  e.  (27  Vic.  No.  4)  52;  W.  A.  a.  (56  Vic. 
No.  8)51;  N.  Z.  90.  —  Cp.  Giblin  v.  British-Australian,  etc,.  Co.,   1  B.  C.  (N.  S.  W.)  77. 

Registration  of  special  resolution.  249.  1.  A  copy  of  any  special  resolution 
whatever  and  of  any  extraordinary  resolution  for  winding-up  a  company  volun- 
tarily under  Part  I.  of  this  Act,  which  is  passed  by  any  company  registered  under 
this  Act  shall  be  printed  and  forwarded  to  the  Registrar  and  be  recorded  by  him. 

2.  If  sucli  copy  is  not  so  forwarded  within  fifteen  days  from  the  date  of  the  con- 
firmation or  passing  as  the  case  may  be  of  the  resolution,  the  company,  and  every 
director,  manager,  and  secretary  of  the  company  who  knowingly  and  wiKully 
authorises  or  permits  such  default,  shall  incur  a  penalty  not  exceeding  two  pounds 
for  every  day  after  the  expiration  of  such  fifteen  days  during  which  such  copy  is 
omitted  to  be  forwarded.  —  E.  §  70;  V.  a.  (No.  1074)  54,  f.  (No.  1482)  57;  T.  a.  (33  Vic. 
No.  22)  58;  S.  A.  a.  (No.  557)  51;  Q.  e.  (27  Vic.  No.  4)  53;  W.  A.  a.  (56  Vic.  No.  8)  53;  N.  Z.  93, 

Copies  of  special  resolutions  to  be  annexed  to  rules  or  articles.  250.  1.  Where 
articles  of  association  or  rules  have  been  registered  a  copy  of  every  special  resolu- 
tion for  the  time  being  in  force  shall  be  annexed  to  or  embodied  in  every  copy  of 
the  articles  of  association  or  rules  which  may  be  issued  after  the  passing  of  such 
resolution.  2.  Where  no  articles  of  association  or  rules  have  been  registered  a  copy 
of  any  special  resolution  shall  be  forwarded  in  print  to  any  member  requesting  the 
same  on  payment  of  one  shiUing,  or  such  less  sum  as  the  company  may  direct. 

3.  If  any  company  makes  default  in  complying  with  the  provisions  of  this  section, 
such  company,  and  every  director,  manager,  and  secretary  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  such  default,  shall  incur  a  penalty 
not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default  is  made. 
—  E.  §  70;  V.  a.  (No.  1074)  55;  T.  a.  (33  Vic.  No.  22)  59;  S.  A.  a.  (No.  557)  52;  Q.  o.  (27  Vic. 
No.  4)  54;  W.  A.  a.  (56  Vic.  No.  8)  54;  N.  Z.  94. 

Appointment  of  attorney  by  company.  251.  Any  company  registered  under  this 
Act  may  by  instrument  in  writing  under  its  common  seal  appoint  any  person  its 
attorney,  either  generally  or  in  respect  of  any  specified  matters,  in  the  case  of  a 
company  formed  or  registered  under  Part  I.  of  this  Act,  to  execute  deeds  on  its 
behalf  in  any  place  wheresoever  situate,  and,  in  the  case  of  a  no-liability  company, 
to  act  in  any  place  wheresoever  situate,  and  every  deed  signed  by  such  attorney 
on  behalf  of  the  company,  and  under  his  seal,  shall  be  binding  on  the  company, 
and  have  the  same  effect  as  if  it  were  under  the  common  seal  of  the  company.  — 
E.  §  78;  V.  a.  (No.  1074)  56;  T.  a.  (33  Vic.  No.  22)  61;  S.  A.  a.  (No.  557)  53;  Q.  e.  (27  Vic.  No.  4) 
54;  W.  A.  a.  (56  Vic.  No.  8)  55;  N.  Z.  150. 

Examination  of  affairs  of  company  by  inspectors.  252.  The  Governor  may 
appoint  one  or  more  inspectors  to'  examine  into  the  affairs  of  any  company  regis- 
tered under  this  Act,  and  to  report  thereon  in  such  manner  as  the  Governor  may 
direct  upon  the  applications  following  (that  is  to  say) :  a)  In  the  case  of  a  banking 
company  that  has  a  capital  divided  into  shares,  upon  the  application  of  members 
holding  not  less  than  one-third  part  of  the  whole  shares  of  the  company  for  the 
time  being  issued;  b)  In  the  case  of  any  other  company  that  has  a  capital  divided 
into  shares,  upon  the  apphcation  of  members  holding  not  less  than  one-fifth  part 
of  the  whole  shares  of  the  company  for  the  time  being  issued;  c)  In  the  case  of 
any  company  not  having  a  capital  divided  into  shares,  upon  the  application  of 
members  being  in  number  not  less  than  one-fifth  of  the  whole  number  of  persons 
for  the  time  being  entered  on  the  register  of  the  company  as  members.  — E.  §  109  (1); 
V.  a.  (No.  1074)  57;  T.  a.  (33  Vic.  No.  22)  62;  S.  A.  a.  (No.  557)  54;  Q.  e.  (27  Vic.  No.  4)  56;  W. 
A.  a.  (56  Vic.  No.  8)  56;  N.  Z.  140. 
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Application  for  inspection  to  be  supported  by  evidence.  253.  1.  The  application 
shall  he  supported  by  such  evidence  as  the  Governor  may  require  for  the  purpose 
of  showing  that  the  applicants  have  good  reason  for  requiring  such  investigation 
to  be  made,  and  that  they  are  not  actuated  by  malicious  motives  in  instituting 
the  same.  2.  The  Governor  may  also  require  the  applicants  to  give  security  for 
payment  of  the  cost  of  the  inquiry  before  appointing  any  inspector.  —  E.  §  109  (2); 
V.  a.  (No.  1074)  58;  T.  a.  (33  Vic.  No.  22)  63;  S.  A.  a.  (No.  557)  55;  Q.  e.  (27  Vie.  No.  4)  57; 
W.  A.  a.  (56  Vic.  No.  8)  57;  N.  Z.  141,  142. 

Inspection  of  books  and  examination  of  officers  of  company.  254.  1.  All  officers 
and  agents  of  the  company  shall  produce,  for  the  examination  of  the  inspectors, 
all  books  and  documents  in  their  custody  or  power,  and  any  inspector  may  examine 
upon  oath  the  officers  and  agents  of  the  company  in  relation  to  its  business,  and 
may  administer  such  oath  accordingly.  2.  If  any  officer  or  agent  of  the  company 
refuses  to  produce  any  book  or  document  hereby  directed  to  be  produced,  or  to 
answer  any  question  relating  to  the  affairs  of  the  company,  he  shall  incur  a  penalty 
not  exceeding  five  pounds  in  respect  of  each  offence.  —  E.  §  109  (4,  5);V.  a.  (No.  1074) 

59;   T.  a.    (33  Vic.  No.  22)  64;   S.  A.  a.  (No.  557)  56;   Q.  e.    (27  Vic.   No.  4)  58;  W.  A.  a.  (56  Vic. 
No.  8)  58;  N.  Z.  143  (1—3). 

Result  of  examination,  how  dealt  with.  255.  1.  Upon  the  conclusion  of  the 
examination  the  inspectors  shall  report  their  opinion  to  the  Governor,  and  such 
report  shall  be  written  or  printed  as  the  Governor  directs.  2.  A  copy  of  such  report 
shall  be  forwarded  by  the  Colonial  Secretary  to  the  registered  office  of  the  com- 
pany, and  a  further  copy  shall  at  the  request  of  the  members,  upon  whose  appli- 
cation the  inspection  was  made,  be  dehvered  to  them,  or  to  any  one  or  more  of 
them.  3.  All  expenses  of  and  incidental  to  any  such  examination  as  aforesaid  shall 
be  defrayed  by  the  members,  upon  whose  application  the  inspectors  were  appointed : 
Provided  that  the  Governor  may  direct  the  same  to  be  paid  out  of  the  assets  of 
the  company,  in  which  case  the  same  shall  become  a  debt  from  the  company  to 
such  applicants,  and  may  be  recovered  by  process  of  law.  —  E.  §  109  (6,  7);  V.  a. 

(No.  1074)  60;  T.  a.  (33  Vic.  No.  22)  65;  S.  A.  a.  (No.  557)  57;  Q.  o.  (27  Vic.  No.  4)  59;  W.  A.  a. 
(56  Vic.  No.  8)  59;  N.  Z.  143  (4—7). 

Power  of  company  to  appoint  inspectors.  256.  1.  Any  company  registered 
under  this  Act  may,  by  special  resolution,  appoint  inspectors  for  the  purpose  of 
examining  into  the  affairs  of  the  company,  and  the  inspectors  so  appointed  shall 
have  the  same  powers  and  perform  the  same  duties  as  inspectors  appointed  by 
the  Governor,  but  instead  of  making  their  report  to  the  Governor,  they  shall  make 
the  same  in  such  maimer  and  to  such  persons  as  the  company  in  general  meeting 
directs.  2.  The  officers  and  agents  of  the  company  shall  incur  the  same  penalties 
in  case  of  any  refusal  to  produce  any  book  or  document  hereby  required  to  be 
produced  to  such  inspectors,  or  to  answer  any  question  as  they  would  have  incurred 
if  such  inspector  had  been  appointed  by  the  Governor.  —  E.  §  110;  V.  a.  (No.  1074) 

61;   T.  a,.   (33  Vic.   No.  22)  66;   S.  A.  a.   (No.   557)    58;   Q.  c.    (27   Vic.   No.  4)  60;   W.  A.  a.  (56 
Vic.  No.  8)  60;  N.  Z.  144. 

Report  of  inspectors  to  be  evidence.  257.  A  copy  of  the  report  of  any  in- 
spectors appointed  under  this  Act,  authenticated  by  the  seal  of  the  company  into 
whose  affairs  they  have  made  inspection,  shall  be  admissible  in  any  legal  pro- 
ceedings as  evidence  of  the  opinion  of  the  inspectors  in  relation  to  any  matter 
contained  in  such  report.  —  E.  §  111;  V.  a.  (No.  1074)  62;  T.  a.  (33  Vic.  No.  22)  67;  S.  A. 
a.  (No.  557)59;Q.  e.  (27  Vic.  No.  4)61;  W.  A.  a.  (56  Vic.  No.  8)61;N.  Z.  145. 

Recovery  of  penalties.  258.  All  offences  under  this  Act  made  punishable  by 
any  penalty  may  be  prosecuted  summarily  before  two  or  more  justices  of  the  peace. 
—  V.  f.  (No.  1482)  173  (1);  T.  a.  (33  Vic.  No.  22)  71;  S.  A.  a.  (No.  557)  244;  Q.  e.  (27  Vic.  No.  4) 
65;  W.  A.  a.   (56  Vic.  No.  8)  244;  N.  Z.  158. 

Provision  as  to  costs  in  certain  cases.  259.  Where  a  limited  or  no-liability 
company  is  plaintiff  in  any  action,  suit,  or  other  legal  proceedings,  any  Judge  having 
jurisdiction  in  the  matter  may  if  it  appears  that  there  is  reason  to  believe  that  if 
the  defendant  be  successful  in  his  defence  the  assets  of  the  company  will  be  in- 
sufficient to  pay  his  costs,  require  sufficient  security  to  be  given  for  such  costs, 
and  may  stay  all  proceedings  until  such  security  is  given.  —  E.  §  278;  V.  a.  (No.  1074) 
68;  T.  a.  (33  Vic.  No.  22)  72,  74;  S.  A.  >x.  (No.  557)  62,  249;  Q.  e.  (27  Vic.  No.  4)  66,  68;  W.  A. 
a.  (56  Vic.  No.  8)  64,  250;  N.  Z.  155.  —  Cp.  In  re  Anglo-Australian  Investment  Co.,  9  W.  N. 
(N.  S.  W.)  128.  As  to  security  for  costs  where  plaintiff  is  a  foreign  company,  see  Robinson 
V.  Douglas,    1  B.  C.  (N.  S.  W.)  12;   Brush,  etc.,  Co.  v.  Kingsburg,   2  B.  C.   (N.  S.  W.)  6. 
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Minutes  of  proceedings  evidence  of  proceedings.  260.  1.  Every  company  regis- 
tered under  this  Act  shall  cause  minutes  of  all  resolutions  and  proceedings  of  general 
meetings  of  the  company  and  of  the  directors  or  managers  of  the  company,  in  cases 
where  there  are  directors  or  managers,  to  be  duly  entered  in  books,  to  be  from 
time  to  time  provided  for  the  purpose.  2.  Any  such  minute  as  aforesaid,  if  pur- 
porting to  be  signed  by  the  chairman  of  the  meeting  at  which  such  resolutions  were 
passed,  or  proceedings  had,  or  by  the  chairman  of  the  next  succeeding  meeting, 
shall  be  received  as  evidence  in  all  legal  proceedings.  3.  Until  the  contrary  is  proved 
every  general  meeting  of  the  company  or  meeting  of  directors  or  managers,  in 
respect  of  the  proceedings  of  which  minutes  have  been  so  made,  shall  be  deemed 
to  have  been  duly  held  and  convened,  and  all  resolutions  passed  thereat  or  pro- 
ceedings had  to  have  been  duly  passed  and  had.  4.  All  appointments  of  directors, 
managers,  or  hquidators  shall  be  deemed  to  be  valid,  and  all  acts  done  by  such 
directors,  managers,  or  liquidators  shall  be  valid,  notwithstanding  any  defect  that 
may  afterwards  be  discovered  in  their  appointments  or  qualification.  —  E.  §  §  71, 
74,  149  (10);  V.  a.  (No.  1074)  67;  T.  a.  (33  Vic.  No.  22)  73;  S.  A.  a.  (No.  557)  60;  Q.  e.  (27  Vic. 
No.  4)  67;  W.  A.  a.  (56  Vic.  No.  8)  62;  N.  Z.  154.  —  For  an  application  of  the  rule  laid  down 
in  subsection  (4),  see  In  re  Neokratine  Safety  Explosive  Co.,  12  L.  R.  (N.  S.  W.)  (Eq.)  269; 
2  B.  C.  (N.  S.  W.)  29. 

Liquidator  may  accept  shares  as  consideration  for  sale  of  property  of  company. 

261.  1.  Where  any  company  registered  under  this  Act  is' proposed  to  be  or  is  in 
the  course  of  being  wound  up  altogether  voluntarily,  and  the  whole  or  a  portion 
of  its  business  or  property  is  proposed  to  be  transferred  or  sold  to  another  com- 
pany, the  liquidator  of  the  first-mentioned  company  may,  with  the  sanction  of  a 
special  resolution  of  the  company  by  whom  he  was  appointed,  conferring  either  a 
general  authority  on  the  hquidator  or  an  authority  in  respect  of  any  particular 
arrangement:  a)  Receive  in  compensation  or  part  compensation  for  such  transfer 
or  sale,  shares,  debentures,  policies,  or  other  like  interests  in  such  other  company 
for  the  purpose  of  distribution  amongst  the  members  of  the  company  being  wound 
up;  or  b)  Enter  into  any  other  arrangement  whereby  the  members  of  the  company 
being  wound  up,  may,  in  lieu  of  receiving  cash  shares,  debentures,  policies,  or  other 
like  interests,  or,  in  addition  thereto,  participate  in  the  profits  of,  or  receive  any 
other  benefit  from,  the  purchasing  company.  2.  Any  sale  made  or  arrangement 
entered  into  by  the  liquidator,  in  pursuance  of  this  section,  shall  be  binding  on 
the  members  of  the  company  being  wound  up,  subject  to  the  provisions  hereinafter 
contained.  3.  If  any  member  of  the  company  being  wound  up  who  has  not  voted 
in  favour  of  the  special  resolution  passed  by  the  company  of  which  he  is  a  member 
at  either  of  the  meetings  held  for  passing  the  same,  expresses  his  dissent  from  any 
such  special  resolution  in  writing  addressed  to  the  liquidator,  and  left  at  the  regis- 
tered office  of  the  company  not  later  than  seven  days  after  the  date  of  the  meeting 
at  which  such  special  resolution  was  passed,  such  dissentient  member  may  require 
the  liquidator  to  do  one  of  the  following  things  as  the  liquidators  may  prefer,  that 
is  to  say:  a)  Abstain  from  carrying  such  resolution  into  effect;  or  b)  Purchase  the 
interest  held  by  such  dissentient  member  at  a  price  to  be  determined  in  manner 
hereinafter  mentioned,  such  purchase  money  to  be  paid  before  the  company  is 
dissolved,  and  to  be  raised  by  the  hquidator  in  such  manner  as  may  be  determined 
by  special  resolution.  4.  No  special  resolution  shall  be  deemed  invalid  for  the  pur- 
poses of  this  section  by  reason  that  it  is  passed  antecedently  to  or  concurrently 
with  any  resolution  for  winding-up  the  company  or  for  appointing  a  hquidator, 
but  if  an  order  be  made  within  a  year  for  winding  up  the  company  by  or  subject 
to  the  supervision  of  the  Court  under  Part  I.  of  this  Act,  such  resolution  shall 
not  be  of  any  validity  unless  it  is  sanctioned  by  the  Court.  —  E.  §192(1 — 5); 
V.  a.  (No.  1074)  146;  T.  a.  (33  Vic.  No.  22)  189;  S.  A.  a.  (No.  557)  173;  Q.  e.  (27  Vic.  No.  4) 
151 ;  W.  A.  a.  (56  Vic.  No.  8)  175;  N.  Z.  259  (1 — 3).  —  A  notice  of  sale  to  the  new  company  need 
not  expressly  state  that  it  was  made  under  this  section.  —  Israel  v.  Atlas  Engineering  Co., 
10  L.  R.  (N.  S.  W.)  (Eq.)  277.  A  sale  to  a  new  company  may  be  bona  fide  even  though  it  is 
virtually  only  a  reconstruction  of  the  old  company  with  enlarged  capital,  and  that  part  of  the 
consideration  consisted  of  partly  paid-up  shares  in  the  new  company.  —  Ibid.  A  shareholder 
may  lose  his  right  to  impugn  the  validity  of  a  sale,  not  ultra  vires  of  the  company,  by  lapse  of 
time.  —  Ibid.  Where  the  shareholder  in  the  old  company  fails  to  express  his  dissent  within 
the  time  allowed  in  the  Act  his  remedy  is  a  petition  for  the  compulsory  winding-up  of  the  old 
company.  He  can  not  maintain  a  suit  against  the  directors  of  the  old  company  for  breach  of 
trust.  —  Gilmour  v.  Newcastle,  etc..  Society,  18  L.  R.  (N.  S.  W.)  (Eq.)  84.  A  creditor  objecting 
to  the  transfer  of  the  assets  of  the  old  company  to  a  new  one  may  petition  for  the  winding-up 
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of  the  old  company,  but  may  not  obtain  an  injvmotion  to  prevent  the  transfer  of  the  assets.  — 
GUbert  V.Newcastle,  etc..  Society,  17  L.  R.  (N.  S.  W.)  (Eq.)  72;  6  B.  C.  (N.  S.  W.)  75.  Op. 
In  re  Newcastle,  etc..  Society,  18  L.  R.  (N.  S.  W.)  (Eq.)  76;  7  B.  C.  (N.  S.  W.)  50.  For  a  recon- 
struction deemed  not  fraudulent,  see  In  re  New  England  G.  M.  Co.,  13  L.  R.  (N.  S.  W.)  (Eq.)  171 ; 
2  B.  C.  (N.  S.  W.)  55;  3  B.  C.  (N.  S.  W.)  43.  Acta  Shortening  Act,  1897,  §  11,  applies.  A  meeting 
held  on  3d  March,  1892,  was  held  at  an  interval  of  not  less  than  fourteen  days  from  18th  February, 
1892.  —  In  re  Katoomba,  etc.,  Co.,  13  L.  R.  (N.  S.  W.)  (Eq.)  70;  3  B.  C.  (N.  S'  W.)  1.  Cp.  In 
re  Anglo-Australian,  etc.,  Co.,  4  B.  C.  (N.  S.  W.)  63. 

Mode  of  determining  price.  262.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement,  but  if  the 
parties  dispute  about  the  same,  such  dispute  shall  be  settled  by  arbitration  under 
and  in  accordance  with  the  provisions  contained  in  Part  I.  of  this  Act  in  relation 
to  arbitration.  —  E.  §  192  (6);  V.  a.  (No.  1074)  149;  t!  a.  (33  Vic.  No.  22)  190;  S.  A.  a. 
(No.  557)  176;  Q.  e.  (27  Vic.  No.  4)  152;  W.  A.  a.  (56  Vic.  No.  8)  178;  N.  Z.  259  (4,  5). 

Preferences,  etc.  263.  1.  Any  such  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  as  would  if  made  or  done 
by  or  against  any  individual  be  deemed  to  be  void  or  voidable  in  the  event  of  his 
bankruptcy  shall,  if  made  or  done  by  or  against  a  company,  be  deemed  in  the  event 
of  such  company  being  wound  up  under  Part  I.  of  this  Act,  to  be  void  or  voidable 
in  hke  manner.  2.  Any  conveyance  or  assignment  made  by  a  company  registered 
under  this  Act  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of  all  its  cre- 
ditors shall  be  void  to  all  intents.  —  E.  §  210;  V.  a.  (No.  1074)  151;  T.  a.  (33  Vic.  No.  22) 
199;  S.  A.  a.  (No.  557)  178;  Q.  o.  (27  Vic.  No.  4)  165;  W.  A.  a.  (56  Vic.  No.  8)  180;  N.  Z.  246, 
247.  —  Cp.  In  re  North  Sydney,  etc.,  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  367;  4  B.  C.  (N.  S.  W.)  37; 
In  re  A.  Shadier,  21  W.  N.  (N.  S.  W.)  217.  A  bona  fide  charge  over  uncalled  capital  is  valid. 
—  In  re  Anglo-Australian,  etc.,  Co.,  14L.R.  (N.S.W.)  (Eq.)  97;  3  B.  C.  (N.  S.W.)  97. 

Application  of  rules  of  bankruptcy.  264.  1.  In  the  winding-up  under  Part  I. 
of  this  Act  of  any  company,  no-habihty  company,  or  other  association  or  society 
either  voluntarily  or  by  or  under  the  supervision  of  the  Court,  as  the  case  may  be, 
the  same  rules  shall  prevail  and  be  observed  as  regards:  a)  The  respective  rights 
of  secured  and  unsecured  creditors;  and  b)  The  declaration  and  distribution  of 
dividends;  and  c)  The  proof  and  allowance  of  debts  or  claims  against  the  assets 
of  the  company,  as  may  be  in  force  for  the  time  being  under  the  laws  of  bank- 
ruptcy with  respect  to  the  estates  of  bankrupts.  2.  In  the  winding-up  under  Part  I. 
of  this  Act  of  a  no-habihty  company  the  same  rules  shall  prevail  and  be  observed 
as  regards  disclaimer  of  onerous  property  by  the  official  hquidator,  and  as  regards 
the  consequences  and  incidents  of  such  disclaimer,  and  as  regards  fraudulent  pre- 
ferences as  may  be  in  force  for  the  time  being  under  the  laws  of  bankruptcy  with 
respect  to  the  estates  of  bankrupts.  3.  For  the  purposes  of  this  and  the  last  pre- 
ceding section:  a)  The  presentation  of  a  petition  for  winding  up  a  company  in  the 
case  of  a  company  being  wound  up  by  the  Court  or  under  the  supervision  of  the 
Court ;  and  b)  A  resolution  for  winding-up  the  company  in  the  case  of  a  voluntary 
winding-up  under  Part  I.  of  this  Act  shall  be  deemed  to  correspond  with  the  act 
of  bankruptcy  in  the  case  of  an  individual.  —  Cp.  notes  to  §  263,  supra. 

General  rules.  265.  The  Judges  or  any  three  of  them  may  make  such  rules 
concerning  the  mode  of  proceeding  to  be  had  for  winding  up  companies  in  the 
Court  as  may  from  time  to  time  seem  necessary;  but  the  general  practice  of  the 
Supreme  Court  in  its  equitable  jurisdiction  shall,  so  far  £is  the  same  is  apphcable 
and  not  inconsistent  with  this  Act  or  the  rules  made  hereunder,  apply  to  all  pro- 
ceedings for  or  in  a  winding-up.  —  V.  a.  (No.  1074)  157;  T.  a.  (33  Vic.  No.  22)  205;  S.  A. 
a.  (No.  557)  188  (2,  3);  Q.  e.  (27  Vic.  No.  4)  171;  W.  A.  a.  (56  Vic.  No.  8)  190  (2,  3);  N.  Z.  261. 

Part  IV.    Reference  to  District  Court. 

[§§  266 — 271  relate  to  the  reference  of  winding-up  proceedings  to  a  District, 
Court,  or  from  one  District  Court  to  another;  provide  for  appeals  from  such 
District  Courts;  empower  the  judges  of  the  District  Courts  to  frame  rules  and 
orders,  and  to  fix  the  scale  of  costs  and  charges.] 

Part  V.    Reconstructed  Companies. 

[§§  272 — 277  relate  to  reconstructed  companies.  Authority  is  given  to  the  Gov- 
ernor, by  proclamation  pubhshed  in  the  Gazette,  to  apply  these  provisions  to  any 
reconstructed  company  named.    The  assets  of  the  old  company  become  vested  in 
the  new,  the  name  of  the  old  company  is  to  be  read  as  the  name  of  the  new  one 
B  11 
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in  all  legal  instruments,  and  a  similar  substitution  is  to  be  made  in  the  case  of 
actions  by  or  against  the  old  company.] 

Part  VI.    Miscellaneous  Provisions  applicable  to  certain  Companies. 

Members  may  sue  and  be  sued  by  the  company.  278.  1.  Any  past  or  present 
member  of  any  joint  stock  company  may,  in  respect  of  any  claim  or  demand  which: 
a)  Such  member  may  have,  either  solely  or  jointly  with  any  other  person,  against 
such  company,  or  the  funds  or  property  thereof;  or  b)  Such  company  may  have 
against  such  member  solely  or  jointly  with  any  other  person,  sue  and  be  sued  by 
such  company,  in  the  name  of  the  officer  thereto  appointed,  in  any  action,  suit, 
or  other  proceeding.  2.  No  action,  suit,  or  other  proceeding  shall  be  in  anywise 
affected  by  reason  of  any  party  or  other  person  in  whom  any  interest  may  be 
averred,  or  who  may  be  in  anywise  interested  or  concerned  in  any  such  action, 
suit,  or  other  proceeding,  being  or  having  been  a  member  of  such  company.  3.  All 
such  actions,  suits,  or  other  proceedings  shall  be  conducted  and  have  effect  as  if 
the  same  had  been  between  strangers.  —  E.  1  &  2  Vic.  o.  96,  §  1. 

Officer  to  be  replaced  as  soon  as  possible.  279.  1.  Any  banking,  trading,  or 
other  company  which  may  by  any  Act  sue  or  be  sued  in  the  name  of  any  officer 
or  other  person  thereto  appointed  shall,  on  the  death,  resignation,  or  removal  of 
such  officer  or  person,  proceed  with  as  httle  delay  as  possible  to  elect  some  other 
person  in  his  stead.  2.  If  such  election  does  not  take  place  within  one  month  from 
the  date  of  such  death,  resignation,  or  removal,  then  all  the  privileges  of  the  said 
company  whose  officer  has  so  died,  resigned,  or  been  removed,  conferred  upon  it 
by  any  Act,  shall  utterly  cease  and  determine,  and  thenceforth  any  person  may 
sue  or  proceed  against  any  individual  members  of  such  company  so  losing  its  privi- 
leges as  aforesaid. 

Set-off.  280.  1.  No  claim  or  demand  which  any  member  of  any  joint  stock 
company  may  have  in  respect  of:  a)  His  share  of  the  capital  or  joint  stock  thereof; 
or  b)  Any  dividends,  interest,  profits,  or  bonus  payable  or  apportionable  in  respect 
of  such  share,  shaU  be  capable  of  being  set  off  against  any  demand  which  the  com- 
pany may  have  against  such  member  on  any  other  account.  2.  AJl  proceedings  in 
respect  of  any  other  matter  or  thing  may  be  carried  on  as  if  no  such  claim  or  demand 
as  above-mentioned  existed.  —  E.  1  &  2  Vic.  u.  96,  §  4. 

Member  may  be  guilty  of  embezzling  property  of  company.  281.  1.  If  any 
member  of  any  such  company  or  of  any  corporation:  a)  Steals  or  embezzles  any 
property  belonging  to  such  company  or  corporation;  or  b)  Commits  any  crime  or 
offence  against  or  with  intent  to  injure  or  defraud  such  company  or  corporation, 
such  member  shall  be  Uable  to  prosecution  for  any  such  crime  or  offence.  2.  For 
the  purposes  of  any  such  prosecution  the  property  of  such  company  or  corporation 
may  be  stated  as  the  property  of  the  officer  appointed  to  sue  and  be  sued  on  behalf 
of  such  company  or  in  the  name  of  such  corporation,  as  the  case  may  be.  3.  Any 
such  member  may  thereupon  be  lawftiUy  convicted  as  if  he  were  not  a  member 
of  such  company  or  corporation,  any  law,  usage,  or  custom  to  the  contrary  not- 
withstanding. —  E.  1  &  2  Vic.  c.  96,  §  4. 

Merits  of  any  demand  determined  may  be  pleaded  in  bar.  282.  In  case  the 
merits  of  any  demand  by  or  against  any  such  company  have  been  determined  in 
any  action,  suit,  or  other  proceeding  by  or  against  the  officer  of  the  company 
appointed  as  aforesaid,  such  proceedings  may  be  placed  in  bar  of  any  other  action, 
suit,  or  other  proceeding  by  or  against  the  said  company  or  officer  for  the  same 
demand.  —  E.  1  &  2  Vic.  c.  96,  §  2. 

Provisions  of  Acts  enabling  company  to  sue  and  be  sued  in  name  of  officer  to 
apply  to  suits  under  this  Part  of  this  Act.  283.  All  the  provisions  of  any  Act  enabling 
any  such  company  to  sue  and  be  sued  in  the  name  of  an  officer  thereof  relative 
to  actions,  suits,  and  proceedings  commenced  or  prosecuted  under  the  authority 
thereof  shaU  be  apphcable  to  actions,  suits,  and  proceedings  commenced  or  pro- 
secuted under  the  authority  of  this  Part  of  this  Act.  —  E.  1  &  2  Vie.  u.  96,  §  3. 

Memorials  to  be  recorded  in  office  of  Registrar-General.  284.  1.  A  memorial 
of  the  name  of  such  officer  appointed  as  aforesaid  shall  be  registered  in  the  office 
uf  the  Registrar-General;  and  such  memorial  so  registered  shall,  upon  proof  that 
such  memorial  is  signed  with  the  handwriting  of  the  persons  whose  signatures 
appear  thereto,  be  received  in  evidence  in  all  proceedings  and  cases  whatever  as. 
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proof  of  the  appointment  and  authority  of  such  officer.  2.  In  any  action,  suit,  or 
other  proceeding  brought  by  any  such  officer  the  plaintiff  or  apphcant  shall  not 
be  nonsuited  or  fail  for  want  of  proof  of  the  registration  of  such  memorial  unless 
it  appear  that  no  such  memorial  has  been  registered. 

Schedules. 
First  Schedule. 


Date 

of  Act. 

Title  of  Act. 

Extent  of 

Repeal. 

3  Vic. 

No. 

21. 

An  Act  to  make  good  certain  contracts,   &c. 

The  whole. 

6  Vva. 

No. 

2. 

An  Act  for  further  facilitating  proceedings  by 
and  against,  &o.,  companies,  &c. 

The  whole. 

11  Vic. 

JSIo. 

56. 

An  Act  to  enable  any   joint   stock  company 
to  sue  any  of  its  own  Members,  &o. 

The  whole. 

37  Vic. 

No. 

19. 

Companies  Act,  1874. 

The  whole. 

48  Tie. 

No. 

14. 

Companies  Extra-Colonial  Registers  Act  of  1884. 

The  whole. 

62  Vic. 

JSo. 

14. 

Companies  Act  of  1888. 

The    whole 
portion. 

unrepealed 

65  Vic. 

No. 

9. 

Joint  Stock  Companies  Arrangement  Act,  1891. 

The  whole. 

except  sec- 

tion  3  and  so  much 

of  sections  4  and  6  as 

applies  to  section  3 

57  Vic. 

No. 

25. 

Beoonstmcted  Companies  Act,  1894. 

The  whole. 

60  Vic. 

No. 

15. 

No-Liability  Mining  Companies  Act,  1896. 

The  whole. 

Second  Schedule. 
Table  A.    Regulations  for  Management  of  a  Company  Limited  by  Sliares  other  than  a 

No-Llabiiity  Company. 

Shares. 

1.  If  several  persons  are  registered  as  joint  holders  of  any  share  any  one  of  such  persons 
may  give  effectual  receipts  for  any  dividend  payable  in  respect  of  such  share. 

2.  Every  member  shall,  on  payment  of  one  shiUing  or  such  less  sum  as  the  company  in 
general  meeting  may  prescribe,  be  entitled  to  a  certificate  under  the  common  seal  of  the  company 
specifying  the  share  or  shares  held  by  him  and  the  amount  paid  up  thereon. 

3.  n  such  certificate  is  worn  out  or  lost,  it  may  be  renewed  on  payment  of  one  shilling  or 
such  less  sum  as  the  company  in  general  meeting  may  prescribe. 

Call  on  shares. 

4.  The  directors  may  from  time  to  time  make  such  calls  upon  the  members  in  respect 
of  all  moneys  unpaid  on  their  shares  as  they  think  fit,  provided  that  twenty-one  days'  notice 
at  least  is  given  of  each  call,  and  each  member  shall  bo  liable  to  pay  the  amount  of  calls  so  made 
to  the  persons,  and  at  the  times  and  places  appointed  by  the  directors. 

5.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution  of  the  direct- 
ors authorising  such  call  was  passed. 

6.  If  the  call  payable  in  respect  of  any  share  is  not  paid  before  or  on  the  day  appointed 
for  payment  thereof,  the  holder  for  the  time  being  of  such  share  shall  be  Uable  to  pay  interest 
for  the  same  at  the  rate  of  ten  pounds  per  centum  per  annum  from  the  day  appointed  for  the 
payment  thereof  to  the  time  of  the  actual  payment. 

7.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the 
same  all  or  any  part  of  the  moneys  due  upon  the  shares  held  by  him  beyond  the  sums  actually 
called  for,  and  upon  the  moneys  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time 
exceeds  the  amount  of  the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance  has 
been  made  the  company  may  pay  interest  at  such  rate  as  the  member  paying  such  sum  in  advance 
and  the  directors  agree  upon. 

Transfers  of  shares. 

8.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed  both  by 
the  transferor  and  transferee,  and  the  transferor  shall  be  deemed  to  remain  a  holder  of  such 
share  until  the  name  of  the  transferee  is  entered  in  the  register-book  in  respect  thereof. 

9.  Shares  in  the  company  shall  be  transferred  in  the  following  form: 

I,  A.  B.,  of  ,  in  consideration  of  the  sum  of  pounds  paid  to 

me  by  C.  D.,  of  ,  do  hereby  transfer  to  the  said  C.  D.  the  share  [or 

shares]  numbered  standing  in  my  name  in  the  books  of  the 

company  to  hold  unto  the  said  C.  D.,  his  executors,  administrators,  and 
assigns,  subject  to  the  several  conditions  on  which  I  held  the  same  at  the  time  of  the 
execution  hereof,  and  I,  the  said  C.  D.,  do  hereby  agree  to  take  the  said  share  [or  shares] 
I  subject  to  the  same  conditions.    As  witness  our  hands  the  day  of 

U* 
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10.  The  company  may  decline  to  register  any  transfer  of  shares  made  by  a  member  who  is 
indebted  to  them. 

11.  The  transfer-book  shall  be  closed  during  the  fourteen  days  immediately  preceding 
the  ordinary  general  meeting  in  each  year. 

Transmission  of  shares. 

12.  The  executors  or  administrators  of  a  deceased  member  shall  be  the  only  persons  re- 
cognised by  the  company  as  having  any  title  to  his  share. 

13.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death,  bankruptcy, 
or  insolvency  of  any  member,  or  in  consequence  of  the  marriage  of  any  female  member,  may 
be  registered  as  a  member  upon  such  evidence  being  produced  as  may  from  time  to  time  he 
required  by  the  company. 

14.  Any  person  who  has  become  entitled  to  a  share,  in  consequence  of  the  death,  bank- 
ruptcy, or  insolvency  of  any  member,  or  in  consequence  of  the  marriage  of  any  female  member, 
may,  instead  of  being  registered  himself,  elect  to  have  some  person  to  be  named  by  him  registered 
as  a  transferee  of  such  shares. 

16.  The  person  so  becoming  entitled  shall  testify  such  election  by  executing  to  his  nominee 
an  instrument  of  transfer  of  such  shares. 

16.  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied  with  such 
evidence  as  the  directors  may  require  to  prove  the  title  of  the  transferor,  and  thereupon  the 
company  shall  register  the  transferee  as  a  member. 

Forfeiture  of  shares. 

17.  If  any  member  fails  to  pay  any  call  on  the  day  appointed  for  payment  thereof  the 
directors  may,  at  any  time  thereafter  during  such  time  as  the  call  remains  unpaid,  serve  a  notice 
on  him  requiring  birn  to  pay  such  call,  together  with  the  interest  and  any  expaises  that  may 
have  accrued  by  reason  of  such  non-payment. 

18.  The  notice  shall  name  a  further  day  on  or  before  which  such  call  and  all  interest  and 
expenses  that  have  accrued  by  reason  of  such  non-payment  are  to  be  paid,  and  shall  also  name 
the  place  where  payment  is  to  be  made  (the  place  so  named  being  either  the  registered  office 
of  the  company  or  some  other  place  at  which  calls  of  the  company  are  usually  made  payable), 
and  shaU  also  state  that  in  the  event  of  non-payment  at  or  before  the  time  and  at  the  place 
appointed  the  shares  in  respect  of  which  such  call  was  made  will  be  Uable  to  be  forfeited. 

19.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  with,  any  share 
in  respect  of  which  such  notice  has  been  given  may  at  any  time  thereafter  before  payment  of  all 
calls,  interest,  and  expenses  due  in  respect  thereof  has  been  made  be  forfeited  by  a  resolution 
of  the  directors  to  that  effect. 

20.  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company,  and  may 
be  disposed  of  in  such  manner  as  the  company  in  general  meeting  thinks  fit. 

21.  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be  liable  to 
pay  to  the  company  all  calls  owing  upon  such  shares  at  time  of  the  forfeiture. 

22.  A  statutory  declaration  in  writing  that  the  call  in  respect  of  a  share  was  made  and 
notice  thereof  given,  and  that  default  in  payment  of  the  call  was  made,  and  that  the  forfeiture 
of  the  share  was  made  by  a  resolution  of  the  directors  to  that  effect  shall  be  sufficient  evidence 
of  the  facts  therein  stated  as  against  all  persons  entitled  to  such  share,  and  such  declaration 
and  the  receipt  of  the  company  for  the  price  of  such  share  shall  constitute  a  good  title  to  such 
share,  and  a  certificate  of  proprietorship  shall  be  deUvered  to  a  purchaser,  and  thereupon  he  shall 
be  deemed  the  holder  of  such  share,  discharged  from  all  calls  due  prior  to  such  purchase,  and 
he  shall  not  be  bound  to  see  to  the  appUcation  of  the  purchase  money,  nor  shall  his  title  to  such 
share  be  affected  by  any  irregularity  in  the  proceedings  in  reference  to  such  sale. 

Conversion  of  sJiares  into  stock. 

23.  The  directors  may,  with  the  sanction  of  the  company  previously  given  in  general 
meeting,  convert  any  paid-up  shares  into  stock. 

24.  When  any  shares  have  been  conevrted  into  stock  the  several  holders  of  such  stock 
may  thenceforth  transfer  their  respective  interests  therein,  or  any  part  of  such  interests  in  the 
same  manner,  and  subject  to  the  same  regulations  as  and  subject  to  which  any  shares  in  the 
capital  of  the  company  may  be  transferred,  or  as  near  thereto  as  circumstances  admit. 

25.  The  several  holders  of  stock  shall  be  entitled  to  participate  in  the  dividends  and  profits 
of  the  company  a^icording  to  the  amount  of  their  respective  interest  in  such  stock,  and  such 
interests  shall,  in  proportion  to  the  amount  thereof,  confer  on  the  holders  thereof  respectively 
the  same  privileges  and  advantages  for  the  purpose  of  voting  at  meetings  of  the  company  and 
for  other  purposes  as  would  have  been  conferred  by  shares  of  equal  amount  in  the  capital  of  the 
company,  but  so  that  none  of  such  privileges  or  advantages,  except  the  participation  in  the 
dividends  and  profits  of  the  company,  shall  be  conferred  by  any  such  aliquot  part  of  consolidated 
stock  as  would  not  if  existing  in  shares  have  conferred  such  privileges  or  advantages. 

Increase  in  capital. 
26.    The  directors  may  with  the  sanction  of  a  special  resolution  of  the  company  previously 
given  in  general  meeting  increase  its  capital  by  the  issue  of  new  shares,  such  aggregate  increase 
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to  be  of  suck  amount,  and  to  be  divided  into  shares  of  such  respective  amounts  as  the  company 
in  general  meeting  directs,  or  if  no  direction  is  given  as  the  directors  think  expedient. 

27.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  meeting  that  sanc- 
tions the  increase  of  capital,  aU  new  shares  shaU  be  offered  to  the  members  in  proportion  to 
the  existing  shares  held  by  them,  and  such  offer  shall  be  made  by  notice  specifying  the  number 
of  shares  to  which  the  member  is  entitled,  and  limiting  a  time  witliin  which  the  offer  if  not  ac- 
cepted will  be  deemed  to  be  declined,  and  after  the  expiration  of  such  time  or  on  the  receipt 
of  an  intimation  from  the  member  to  whom  such  notice  is  given  that  he  declines  to  accept  the 
shares  offered,  the  directors  may  dispose  of  the  same  in  such  manner  as  they  think  most  bene- 
ficial to  the  company. 

28.  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as  part  of  the 
original  capital,  and  shall  be  subject  to  the  same  provisions  with  reference  to  the  payment  of 
calls  and  the  forfeiture  of  shares  on  non-pajmient  of  calls  or  otherwise  as  if  it  had  been  part 
of  the  original  capital. 

Oeneral  meetings. 

29.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  four  months 
after  the  registration  of  the  company,  and  at  such  place  as  the  directors  may  determine. 

30.  Subsequent  general  meetings  shaU  be  held  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting,  and  if  no  other  time  or  place  is  prescribed,  a  general  meeting 
shall  be  held  on  the  first  Monday  in  February  in  every  year,  at  such  place  as  may  be  determined 
by  the  directors. 

31.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings,  all  other 
general  meetings  shall  be  called  extraordinary. 

32.  The  directors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisition  made 
in  writing  by  not  less  than  one-fifth  in  number  of  the  members  of  the  company,  convene  an 
extraordinary  general  meeting. 

33.  Any  requisition  made  by  the  members  shall  express  the  object  of  the  meeting  pro- 
posed to  be  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

34.  Upon  the  receipt  of  such  requisition,  the  directors  shall  forthwith  proceed  to  convene 
an  extraordinary  general  meeting.  If  they  do  not  proceed  to  convene  the  same  within  twenty 
one  days  from  the  date  of  the  requisition,  the  requisitionists,  or  any  other  members  amounting 
to  the  required  number,  may  themselves  convene  an  extraordinary  general  meeting. 

Proceedings  at  general  meetings. 

35.  Seven  days'  notice  at  the  least  specifying  the  place,  the  day,  and  the  hour  of  meeting, 
and  in  case  of  special  business  the  general  nature  of  such  business  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned,  or  in  such  other  manner  if  any  as  may  be  prescribed  by  the 
company  in  general  meeting,  but  the  non-receipt  of  such  notice  by  any  member  shall  not  in- 
validate the  proceedings  at  any  general  meeting. 

36.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting  with  the  exception  of  sanctioning  a  dividend 
and  the  consideration  of  the  accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors. 

37.  No  business  shall  be  transacted  at  any  general  meeting  except  the  declaration  of  a 
dividend,  unless  a  quorum  of  members  is  present  at  the  time  when  the  meeting  proceeds  to 
business;  and  such  quorum  shall  be  ascertained  as  follows,  that  is  to  say,  if  the  persons  who 
have  taken  shares  in  the  company  at  the  time  of  the  meeting  do  not  exceed  ten  in  number  the 
quorum  shall  be  five,  if  they  exceed  ten  there  shall  be  added  to  the  above  quorum  one  for  every 
five  additional  members  up  to  fifty,  and  one  for  every  ten  additional  members  after  fifty,  with 
this  hmitation  that  no  quonun  shall  in  any  caise  exceed  twenty. 

38.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
lie  meeting  if  convened  upon  the  requisition  of  the  members  shall  be  dissolved,  in  any  other 
case  it  shall  stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  place,  and 
if  at  such  adjourned  meeting  a  quorum  is  not  present  it  shall  be  adjourned  sine  die. 

39.  The  chairman  (if  any)  of  the  Board  of  Directors  shaU  preside  as  chairman  at  every 
general  meeting  of  the  company. 

40.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  pr&sent  within  fifteen 
minutes  after  the  time  appointed  for  holding  the  meeting,  the  members  present  shall  choose  some 
one  of  their  number  to  be  chairman. 

41.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting  from  time 
to  time  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

42.  At  any  general  meeting  unless  a  poll  is  demanded  by  at  least  five  members,  a  declaration 
by  the  ohainnan  that  a  resolution  has  been  carried,  and  an  entry  to  that  effect  in  the  book  of 
proceedings  of  the  company  shall  be  sufficient  evidence  of  the  fact  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

43.  If  a  poll  is  demanded  by  five  or  more  members  it  shall  be  taken  in  such  manner  as  the 
chairman  directs,  and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolution  of  the  company 
in  general  meeting,  and  in  the  case  of  an  equality  of  votes  at  any  general  meeting  the  chairman 
fhS\i.  be  entitled  to  a  second  or  casting  vote. 
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Votes  of  members. 
M.   Every  member  shall  have  one  vote  for  every  share  up  to  ten,  he  shall  have  an  additional 
vote  for  every  five  shares  beyond  the  first  ten  shares  up  to  one  hundred,  and  an  additional  vote 
for  every  ten  shares  beyond  the  first  hundred  shares. 

45.  If  any  member  is  a  lunatic  or  person  of  unsound  mind  or  an  incapable  person  as  de- 
fined in  the  Lunacy  Act  of  1898,  he  may  vote  by  his  committee  or  other  legal  curator. 

46.  If  one  or  more  persons  are  jointly  entitled  to  a  share,  the  member  whose  name  stands 
first  in  the  register  of  members  as  one  of  the  holders  of  such  share  and  no  other  shall  be  entitled 
to  vote  in  respect  of  the  same. 

47.  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  all  calls  due  from 
him  have  been  paid,  and  no  member  shall  be  entitled  to  vote  in  respect  of  any  share  that  he 
has  acquired  by  transfer  at  any  meeting  held  after  the  expiration  of  three  months  from  the 
registration  of  the  company  unless  he  has  been  possessed  of  the  share  in  respect  of  which  he 
claims  to  vote  for  at  least  three  months  previously  to  the  time  of  holding  the  meeting  at  which 
he  proposes  to  vote. 

48.  Votes  may  be  given  either  personally  or  by  proxy. 

49.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the  appointer, 
or,  if  such  appointer  is  a  corporation,  tmder  their  common  seal,  and  shall  be  attested  by  one 
or  more  witnesses.  No  person  shall  be  appointed  a  proxy  who  is  not  a  member  of  the  company. 

50.  The  instrument  appointing  a  proxy  shall  be  deposited  at  the  registered^  office  of  the 
company  not  less  than  seventy-two  hours  before  the  time  for  holding  the  meeting  at  which 
the  person  named  in  such  instrument  proposes  to  vote,  but  no  instrument  appointing  a  proxy 
shall  be  valid  after  the  expiration  of  twelve  months  from  the  date  of  its  execution,  unless  it  pur- 
ports to  appoint  a  proxy  to  act  for  the  appointer  during  his  absence  from  New  South  Wales. 

51.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form: 

Company  (limited). 

I,  of  ,  being  a  member 

of  the  company  (limited),  and  entitled  to  vote  [or 

votes]  hereby  appoint  ,  of  as  my 

proxy  to  vote  for  me  and  on  my  behalf  at  the  ordinary  [or  extraordinary  as  the  ease 

may  be  general]  meeting  of  the  company  to  be  held  on  the  day  of 

,  and  at  any  adjournment  thereof  [or  at  any  meeting  of  the  company  that 
may  be  held  in  the  year  or  during  my  absence  from  the  Colony 

of  New  South  Wales]. 

As  witness  my  hand  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

52.  The  number  of  the  directors  and  the  names  of  the  first  directors  shaD  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

53.  Until  directors  are  appointed,  the  subscribers  of  the  memorandum  of  association  shall 
be  deemed  to  be  directors. 

54.  The  future  remuneration  of  the  directors,  and  their  remuneration  for  services  performed 
previously  to  the  first  general  meeting,  shall  be  determined  by  the  company  in  general  meeting. 

Powers  of  directors. 

55.  The  business  of  the  company  shall  be  managed  by  the  directors  who  may  pay  all  ex- 
penses incurred  in  getting  up  and  registering  the  company,  and  may  exercise  all  such  powers  of 
the  company  as  are  not  by  the  foregoing  Act  or  by  these  articles  required  to  be  exercised  by  the 
company  in  general  meeting,  subject  nevertheless  to  any  regulations  of  these  articles,  to  the 
provisions  of  the  foregoing  Act,  and  to  such  regulations  (being  not  inconsistent  with  the  aforesaid 
regulations  or  provisions)  as  may  be  prescribed  by  the  company  in  general  meeting,  but  no 
regulation  made  by  the  company  in  general  meeting  shall  invalidate  any  prior  a«t  of  the  directors 
which  would  have  been  valid  if  such  regulation  had  not  been  made. 

56.  The  continuing  directors  may  act  nothwitstanding  any  vacancy  in  their  body. 

Disqualification  of  directors. 

57.  The  office  of  director  shall  be  vacated: 

If  he  holds  any  other  office  or  place  of  profit  under  the  company. 

If  he  becomes  bankrupt  or  insolvent. 

If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with  the  company.  But 
the  above  rules  shall  be  subject  to  the  following  exceptions:  That  no  director  shall  vacate  hia 
office  by  reason  of  his  being  a  member  of  any  company  which  has  entered  into  contracts  with 
or  done  any  work  for  the  company  of  which  he  is  director,  nevertheless  he  shall  not  vote  in 
respect  of  such  contract  or  work,  and  if  he  does  so  vote  his  vote  shall  not  be  c6unted. 

Rotation  of  directors. 

58.  At  the  first  ordinary  meeting  after  the  registration  of  the  company,  the  whole  of 
the  directors  shall  retire  from  office,  and  at  the  first  ordinary  meeting  in  every  subsequent  year. 
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one-third  of  the  directors  for  the  time  being,  or  if  their  number  is  not  a  multiple  of  three  then 
the  number  nearest  to  one-third  shall  retire  from  office. 

59.  The  one-third  or  other  nearest  number  to  retire  during  the  first  and  second  years 
enduing,  the  first  ordinary  meeting  of  the  company  shall,  unless  the  directors  agree  among 
themselves,  be  determined  by  ballot.  In  every  subsequent  year,  the  one-third  or  otiier  nearest 
number  who  have  been  longest  in  office  shall  retire. 

60.  A  retiring  director  shall  be  re-eligible. 

61.  The  company  at  the  general  meeting  at  which  any  directors  retire  in  manner  aforesaid 
shall  fill  up  the  vacated  offices  by  electing  a  hke  number  of  persons. 

62.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place,  the  places 
of  the  vacating  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned  till  the  same  day 
in  the  next  week  at  the  same  time  and  place,  and  if  at  such  adjourned  meeting  the  places  of  the 
vacating  directors  are  not  filled  up,  the  vacating  directors,  or  such  of  them  as  have  not  had 
their  places  filled  up,  shaU  continue  in  office  until  the  ordinary  meeting  in  the  next  year,  and 
so  on  from  time  to  time,  until  their  places  are  filled  up. 

63.  The  company  may  from  time  to  time  in  general  meeting  increase  or  reduce  the 
number  of  directors,  and  may  also  determine  in  what  rotation  such  increased  or  reduced  number 
is  to  go  out  of  office. 

64.  Any  casual  vacancy  oocuring  in  the  Board  of  Directors  may  be  filled  up  by  the  directors, 
but  any  person  so  chosen  shall  retain  his  office  so  long  only  as  the  vacating  director  would  have 
retained  the  same  if  no  vacancy  had  occurred, 

65.  The  company  in  general  meeting  may,  by  a  special  resolution,  remove  any  director 
before  the  expiration  of  his  period  of  office,  and  may,  by  an  ordinary  resolution,  appoint  another 
person  in  his  stead.  The  person  so  appointed  shall  hold  office  during  such  time  only  as  the  director 
in  whose  place  he  is  appointed  would  have  held  the  same  if  he  had  not  been  removed. 

Proceedings  of  directors. 

66.  The  directors  may  meet  together  for  the  despatoh  of  business,  adjourn  and  otherwise 
regulate  their  meetings  as  they  think  fit,  and  determine  the  quorum  necessary  for  the  trans- 
action of  business.  Questions  arising  at  any  meeting  shall  be  decided  by  a  majority  of  votes. 
In  case  of  an  eguality  of  votes  the  chairman  shall  have  a  second  or  casting  vote.  A 
director  may  at  any  time  summon  a  meeting  of  the  directors. 

67.  The  directors  may  elect  a  chairman  of  their  meetings,  and  determine  the  period  for 
which  he  is  to  hold  office;  but  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  at  the  time  appointed  for  holding  the  same,  the  directors  present  shall  choose  some 
one  of  their  number  to  be  chairman  of  such  meeting. 

68.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such 
member  or  members  of  their  body  as  they  think  fit.  Any  committee  so  formed  shaU  in  the  exer- 
cise of  the  powers  so  delegated  conform  to  any  regulations  that  may  be  imposed  on  them  by 
the  directors. 

69.  A  committee  may  elect  a,  chairman  of  their  meetings.  If  no  such  chairman  is  elected 
or  if  he  is  not  present  at  the  time  appointed  for  holding  the  same,  the  members  present  shall 
choose  one  of  their  number  to  be  chairman  of  such  meeting. 

70.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions  arising  at  any 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present,  and  in  case  of  an 
equality  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

71.  All  acts  done  by  any  meeting  of  the  directors  or  of  a  committee  of  directors  or  by 
any  person  acting  as  a  diirector,  shall,  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been  duly 
appointed  and  was  qualified  to  be  a  director. 

Dividenda. 

72.  The  directors  may  with  the  sanction  of  the  company  in  general  meeting  declare  a  divi- 
dend to  be  paid  to  the  members  in  proportion  to  their  shares. 

73.  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the  business  of 
the  company. 

74.  The  directors  may,  bc-lore  recommending  any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sum  as  tUey  think  proper  as  a  reserved  fund  to  meet  contingencies,  or 
for  equalizing  dividends,  or  for  repairing  or  maintaining  the  works  connected  with  the  business 
of  the  company,  or  any  part  thereof,  and  the  directors  may  invest  the  sum  so  set  apart  as  a 
reserved  fund  upon  such  securities  as  they  may  select. 

75.  The  directors  may  deduct  from  the  dividends  payable  to  any  member  all  such  sums 
of  money  as  may  be  due  from  him  to  the  company  on  account  of  calls  or  otherwise. 

76.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to  each  member 
in  manner  hereinafter  mentioned,  and  all  dividends  unclaimed  for  three  years  after  having 
been  declared  may  be  forfeited  by  the  directors  for  the  benefit  of  the  company. 

77.  No  dividend  shall  bear  interest  as  against  the  company. 
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Accounts. 

78.  The  directors  shall  cause  true  accounts  to  be  kept: 
Of  the  stock  in  trade  of  the  company; 

Of  the  siuns  of  money  received  and  expended  by  the  company,  and  the  matter  in 

respect  of  which  such  receipt  and  expenditure  takes  place;  and 
Of  the  credits  and  liabilities  of  the  company. 
The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company;  and  subject 
to  any  reasonable  restrictions  as  to  the  time  and  manner  of  inspecting  the  same  that  may  be  im- 
posed by  the  company  in  general  meeting,  shall  be  open  to  the  inspection  of  the  members  during 
the  hours  of  business. 

79.  Once  at  the  least  in  every  year,  the  directors  shall  lay  before  the  company  in  general 
meeting  a  statement  of  the  income  and  expenditure  for  the  past  year  made  up  to  a  date  not 
more  than  three  months  before  such  meeting. 

80.  The  statement  so  made  shall  show  arranged  under  the  most  convenient  heads  the 
amount  of  gross  income,  distinguishing  the  several  sources  from  which  it  has  been  derived, 
and  the  amount  of  gross  expenditure,  distinguishing  the  expense  of  the  establishment,  salaries, 
and  other  like  matters.  Every  item  of  expenditure  fairly  chargeable  against  the  year's  income 
shall  be  brought  into  account,  so  that  a  just  balance  of  profit  and  loss  may  be  laid  before  the 
meeting;  and  in  c-ases  where  any  item  of  expenditure  which  may  in  fairness  be  distributed  over 
several  years  has  been  incurred  in  any  one  year,  the  whole  amoimt  of  such  item  shall  be  stated, 
with  the  addition  of  the  reasons  why  only  a  portion  of  such  exjjenditure  is  charged  against  the 
income  of  the  year. 

81.  A  balance-sheet  shall  be  made  out  in  every  year  and  laid  before  the  company  in  general 
meeting,  and  such  balance-sheet  shall  contain  a  summary  of  the  property  and  liabilities  of  the 
company  arranged  under  the  heads  appearing  in  the  form  annexed  to  this  Table,  or  as  near  thereto 
as  circumstances  admit. 

82.  A  printed  copy  of  such  balance-sheet  shall,  seven  days  previously  to  such  meeting, 
be  served  on  every  member  in  the  manner  in  which  notices  are  hereinafter  directed  to  be  served. 

Audit. 

83.  Once  at  the  least  in  every  year  the  accounts  of  the  company  shall  be  examined  and 
the  correctness  of  the  balance-sheet  ascertained  by  one  or  more  auitors. 

84.  The  first  auditors  shall  be  appointed  by  the  directors;  subsequent  auditors  shall  be 
appointed  by  the  company  in  general  meeting. 

85.  If  one  auditor  only  is  appointed,  all  the  provisions  herein  contained  relating  to  auditors 
ghaU  apply  to  him. 

86.  The  auditors  may  be  members  of  the  company,  but  no  person  is  eligible  as  an  auditor 
who  is  interested  otherwise  than  as  a  member  in  any  transaction  of  the  company,  and  no  director 
or  other  officer  of  the  company  is  ehgible  during  his  continuance  in  office. 

87.  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary  meeting  in 
each  year. 

88.  The  remimeration  of  the  first  auditors  shall  be  fixed  by  the  directors;  that  of  sub- 
sequent auditors  shall  be  fixed  by  the  company  in  general  meeting. 

89.  Any  auditor  shall  be  re-eUgible  on  his  quitting  office. 

90.  If  any  casual  vacancy  occius  in  the  office  of  any  auditor  appointed  by  the  company, 
the  directors  shall  forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying 
the  same. 

91.  If  no  election  of  auditors  is  made  in  manner  aforesaid,  the  Registrar  may,  on  the 
application  of  not  less  than  five  members  of  the  company,  appoint  an  auditor  for  the  current 
year,  and  fix  the  remuneration  to  be  paid  to  him  by  the  company  for  his  services. 

92.  Eveiy  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it  shall  be  his 
duty  to  examine  the  same  with  the  accounts  and  vouchers  relating  thereto. 

93.  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the  company, 
and  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the  company;  he 
may,  at  the  expense  of  the  company,  employ  accountants  or  other  persons  to  assist  him  in 
investigating  such  accounts,  and  he  may,  in  relation  to  such  accounts,  examine  the  directors 
or  any  other  officer  of  the  company. 

94.  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet  and  accounts, 
and  in  every  such  report  they  shall  state  whether,  in  their  opinion,  the  balance-sheet  is  a  full 
and  fair  balance-sheet  containing  the  particulars  required  by  these  regulations,  and  properly 
drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs,  and 
in  case  they  have  called  for  explanations  or  information  from  the  directors,  whether  such  ex- 
planations or  information  have  been  given  by  the  directors,  and  whether  they  have  been  satis- 
factory, and  such  report  shall  be  read,  together  with  the  report  of  the  directors  at  the  ordinary 
meeting. 

Notices. 

95.  A  notice  may  be  served  by  the  company  upon  any  member,  either  personally  or  by 
sending  it  through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered  place 
of  abode. 
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96.  All  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any  share 
to  which  persons  are  jointly  entitled,  be  given  to  whichever  of  snoh  persons  is  named  first 
in  the  register  of  members,  and  notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of 
such  share. 

97.  Any  notice  it  served  by  post  shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordinary  course  of  the  post,  and  in  pro- 
ving  such  service  it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notices  was  pro- 
perly addressed  and  put  into  the  post  office. 


Table  B.    Table  of  tees  to  be  paid  to  the  Registrar  In  respect  ot  companies  formed  or  registered 

under  Part  I.  ot  the  Act. 
Ftes  to  be  paid  by  companies  having  a  capital  divided  into  shares  other  than  no-liability  companies. 

£    8.  d. 
For  registration  of  a  company  whose  nominal  capital  does  not  exceed  £  1000  a  fee  of  .       5    0    0 
For  registration  of  a  company  whose  nominal  capital  exceeds  £  1000  the  above  fee  of 
£  5,  with  the  following  additional  fees  regulated  according  to  the  amount  of 
nominal  capital  (that  is  to  say):  £    s    d 

For  every  £  1000  of  nominal  capital  or  part  of  £  1000  after  the 

first  £  5000  up  to  £  100  000 0    5    0 

For  every  £  1000  of  nominal  capital  or  part  of  £  1000  after  the 

first  £  100  000 :    •    •.    ^     ^     ^ 

For  registration  of  any  increase  of  capital  made  after  the  first  registration  of  the 
company  the  same  fees  per  £  1000  or  part  of  a  £  1000  as  would  have  been  payable 
if  such  increased  capital  had  formed  part  of  the  original  capital  at  the  time  of 
registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal  capital  on 
registration  or  afterwards  any  greater  amount  of  fees  than  £  50,  taking  into 
account  in  the  case  of  fees  payable  on  an  increase  of  capital  after  registration 
the  fees  paid  on  registration 

Fees  to  be  paid  by  companies  not  having  a  capital  divided  into  shares. 
For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  does  not  exceed  twenty 200 

For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  exceeds  twenty  but  does  not  exceed  one  hundred 5    0    0 

For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  exceeds  one  hundred,  but  is  not  stated  to  be  unlimited,  the  above 

fee  of  £  5,  with  an  additional  5  s.  for  every  fifty  members  or  less  number  than 

fifty  members  after  the  first  hundred. 
For  registration  of  a  company  in  which  the  number  of  members  is  stated  in  the 

articles  of  association  to  be  imlimited  a  fee  of 20    0    0 

For  registration  of  any  increase  on  the  number  of  members  made  after  the  registration 

of  the  company  in  respect  of  every  fifty  members  or  less  than  fifty  members 

of  such  increase 0    60 

Provided  that  no  one  company  shall  be  Uable  to  pay  on  the  whole  a  greater  fee  than 

£  20  in  respect  of  its  number  of  members,  taking  into  account  the  fee  paid  on 

the  first  registration  of  the  company. 
For  registration  of  any  existing  company  except  such  companies  as  are  by  this  Act 

exempted  from  payment  of  fees  in  respect  of  registration  under  this  Act  the 

same  fee  as  is  charged  for  registering  a  new  company. 
For  registering  any  document  hereby  required  or  authorised  to  be  registered  other 

than  the  memorandum  of  association 06    0 

For  making  a  record  of  any  fact  hereby  authorised  or  required  to  be  recorded  by 

the  Registrar 0    5    0 

For  every  search  for  or  in  connection  with  any  memorandum  of  association,  or  for 

or  in  connection  with  any  document  filed  having  reference  to  any  company  .  0  10 
For  every  certified  copy  of  or  extract  from  any  document  not  exceeding  six  folios  .  0  5  0 
For  each  additional  after  the  folio  first  six  folios 00     8 


Form  C.    Form  ot  statement  referred  to  in  Division  3  ot  Part  I.  ot  the  Act. 

♦The  capital  of  the  company  is  divided  into  shares  of  each 

The  number  of  shares  issued  is 

Calls  to  the  amount  of  pounds  per  share  have  been  made  under  which  the 

sum  of  pounds  has  been  received. 

*)  If  the  company   has  no   capital   divided  into  shares  the  portion   of   the  statetnent 
relating  to  capital  and  shares  must  be  omitted. 
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The  liabilities  of  the  company  on  the  firet  day  of  January  [or  July]  were: 
Debts  owing  to  sundry  persons  by  the  company: 

On  judgment  £ 

On  specialty  £ 

On  notes  or  bills  £ 

On  simple  contracts  £ 

On  estimated  liabilities  £ 
The  assets  of  the  company  on  that  day  were: 

Government  securities  [stating  them]  £ 

Bills  of  exchange  and  promissory-notes  £. 

Cash  at  the  backers  £ 

Other  securities  k. 


Third  Schedule. 
Form  A.    Memorandum  ol  association  of  a  eompany  limited  by  shares. 

1st.  The  name  of  the  company  ia  "The  Eastern  Steam-packet  Company  (Limited)". 

2d.  The  registered  office  of  the  company  will  be  situate  in  Sydney. 

3d.  The  objects  for  which  the  company  is  established  are  "the  conveyunce  of  passengera 
and  goods  in  ships  or  boats  between  such  places  as  the  company  may  from  time  to  time  deter- 
mine, and  the  doing  all  such  other  things  as  are  incidental  or  conducive  to  the  attainment  of  the 
above  object". 

4th.  The  Uability  of  the  members  is  limited. 

6th.  The  capital  of  the  company  is  two  hundred  thousand  pounds,  divided  into  one  thou- 
sand shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association,  and  we  respectively 
agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  r^pectivo 
names. 


Names,  addresses,  and  descriptions  of  subscribers. 


Number    of   shares 

taken 
by  each  subscriber. 


1.  John  Jones,  of    .    . 

2.  John  Smith,  of  .    . 

3.  Thomas  Green,  of  . 

4.  John  Thompson,  of 

5.  Caleb  White,  of  .    . 

6.  Andrew  Brown,  of. 

7.  Caesar  White,  of    . 


merchant 


Total  shares  taken       

Dated  the  22d  day  of  November,  18.. 
Witness  to  the  above  signatures: 

(A.  B.,  No.  13,  Pitt-street,  Sydney.) 


200 
25 
30 
40 
15 
5 
10 


325 


Form  B.    Memorandum  and  articles  of  association  of  a  company  limited  by  guarantee,  and 
not  having  a  capital  divided  Into  shares. 

Memorandum  of  aaaociation. 

1st.  The  name  of  the  company  is  "The  Mutual  Marine  Association  (Limited)". 

2d.  The  registered  office  of  the  company  wiU  be  situate  in  Sydney. 

3d.  The  objects  for  which  the  company  is  estabUshed  are  "the  mutual  insxirance  of  ships 
belonging  to  members  of  the  company,  and  the  doing  all  such  other  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  above  objects" 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  the  same  being  woundup  during  the  time  that  he  is  a  member,  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  Uabihties  of  the  company,  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  winding-up 
the  same,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves,  such 
amount  as  may  be  required  not  exceeding  ten  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandimi  of  association. 
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Names,  addresses,  and  descriptions  of  sitbseribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of 

3.  Thomas  Green,  of 

4.  John  Thompson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  Caesar  White,  of 

Dated  the  22d  day  of  November,  18.. 

Witness  to  tho  above  signatures: 

(A.  B.,  No.  13,  Pitt-street,  Sydney.) 


Articles  of  association  to  accompany  preceding  memorandum  of  association. 

1.  The  company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five  hundred 
members. 

2.  The  directors  hereinafter  mentioned  may,  whenever  the  business  of  tie  association 
requires  it,  register  an  increase  of  members. 

Definition  of  members. 

3.  Every  person  shall  be  deemed  to  have  agreed  to  Ijecome  a  member  of  the  company 
who  insures  any  sliip  or  share  in  a  ship  in  pursuance  of  the  regulations  hereinafter  contained. 

Oeneral  meetings. 

4.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  three  months 
after  the  incorporation  of  the  company,  and  at  such  place  as  the  directors  may  determine. 

5.  Suljsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting,  and  if  no  other  time  or  place  is  prescribed  a  general  meeting 
shall  he  held  on  the  first  Monday  in  February  in  every  year  at  such  place  as  may  be  determined 
by  the  directors. 

6.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

7.  The  dSectors  may,  whenever  they  think  fit,  and  they  shall  upon  a  requisition  made 
in  writing  by  any  five  or  more  members,  convene  an  extraordinary  general  meeting. 

8.  Any  requisition  made  by  the  members  shall  express  the  object  of  the  meeting  proposed 
to  he  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

9.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to  convene 
a  general  meeting.  If  they  do  not  proceed  to  convene  the  same  within  twenty-one  days  from 
the  date  of  the  requisition  the  requisitionists  or  any  other  five  members  may  themselves  con- 
vene a  meeting. 

Proceedings  at  general  meetings. 

10.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour  of  meeting, 
and  in  case  of  special  business  the  general  nature  of  such  business,  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned,  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by 
the  company  in  general  meeting,  but  the  non-receipt  of  such  notice  by  any  member  shall  not 
invalidate  the  proceedings  at  any  general  meeting. 

11.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  the  consideration  of  tlie 
accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of  a  dividend, 
unless  a  quorum  of  members  is  present  at  the  commencement  of  such  business;  and  such  quorum 
shall  he  ascertained  as  follows,  that  is  to  say,  if  the  members  of  the  company  at  the  time  of  the 
meeting  do  not  exceed  ten  in  niunber  the  quorum  shall  be  five,  if  they  exceed  ten  there  shall  bo 
added  to  the  alwve  quonun  one  for  every  five  additional  members  up  to  fifty,  and  one  for  every 
ten  additional  members  after  fifty,  mth  this  hmitation  that  no  quorum  shall  in  any  case  ex- 
ceed thirty. 

13.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  members  is 
not  present,  the  meeting  if  convened  upon  the  requisition  of  the  members  shall  be  dissolved.  In 
any  other  case  it  shall  stand  adjourned  to  the  same  day  in  the  following  week  at  the  same  time 
and  place,  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not  present  it  shall  be 
adjourned  sine  die. 

14.  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  every  general  meet- 
ing of  the  company. 

15.  If  there  is  no  such  chairman,  of  if  at  any  meeting  he  is  not  present  at  the  time  of 
holding  the  same,  the  memiiers  present  shall  choose  some  one  of  their  own  number  to  be  chairman 
of  such  meeting. 

16.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting  from  time 
to  time,  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment  took  place. 
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17.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  members,  a  de- 
olaiation  by  the  chairman  that  a  resolution  has  been  carried,  and  an  entry  to  that  effect  in  tlie 
book  of  proceedings  of  the  company  shall  be  sufficient  evidence  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

18.  If  a  poll  is  demanded  in  manner  aforesaid,  the  same  shall  be  taken  in  such  manner 
as  the  chairman  directs,  and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolutions  of  the 
company  in  general  meeting. 

Votes  of  members. 

19.  Every  member  shall  have  one  vote,  and  no  more. 

20.  If  any  member  is  a  Ixmatic,  or  a  person  of  unsound  mind,  or  an  incapable  person  aa 
defined  in  the  Lunacy  Act  of  1898,  he  may  vote  by  his  committee  or  other  legal  curator. 

21.  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  due  from  him 
to  the  company  have  been  paid. 

22.  Votes  may  be  given  either  personally  or  by  proxies.  A  proxy  shall  be  appointed  in 
writing  under  the  hand  of  the  appointor,  or  if  such  appointer  is  a  corporation  under  its  com- 
mon seal. 

23.  No  person  shall  be  appointed  a  proxy  who  is  not  a  member,  and  the  instrument  ap- 
pointing him  shall  be  deposited  at  the  registered  office  of  the  company  not  less  than  forty-eight 
hours  before  the  time  of  holding  the  meeting  at  which  he  proposes  to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  terms: 

Company  (Limited). 
I,  of  being  a  member  of  the  Company 

(Umited)  hereby  appoint  of  my  proxy  to  vote  for  me  and  on  my 

behalf  at  the  ordinary  [or  extraordinary  as  the  case  may  be]  general  meeting  of  the 
company  to  be  held  on  the  day  of  and  at  any  adjournment  thereof 

to  be  held  on  the  day  of  next  [or  at  any  meeting  of  the  com- 

pany that  may  be  held  in  the  year  ]. 

As  witness  my  hand  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

25.  The  number  of  directors  and  the  names  of  the  first  directors  shall  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

26.  Until  directors  are  appointed,  the  subscribers  of  the  memorandum  of  association  shall 
for  all  the  purposes  of  this  Act  be  deemed  to  be  directors. 

Power  of  directors. 

27.  The  business  of  the  company  shall  be  managed  by  the  directors  who  may  exercise 
all  such  powers  of  the  company  as  are  not  hereby  required  to  be  exercised  by  the  company 
in  general  meeting.  But  no  regulation  made  by  the  company  in  general  meeting  shall  invalidate 
any  prior  act  of  the  directors  which  would  have  been  valid  if  such  regulation  had  not  been  made. 

Election  of  directors. 

28.  The  directors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  company. 
[Here  insert  rides  as  to  mode  in  which  business  of  insurance  is  to  he  conducted.] 

Accounts. 

29.  The  accounts  of  the  company  shall  be  audited  by  a  committee  of  five  members  to  be 
called  the  audit  committee. 

30.  The  first  audit  committee  shall  be  nominated  by  the  directors  out  of  the  body  of 
members. 

31.  Subsequent  audit  committees  shall  be  nominated  by  the  members  at  the  ordinary 
general  meeting  in  each  year. 

32.  The  audit  committee  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it  shall 
be  their  duty  to  examine  the  same  with  the  accounts  and  vouchers  relating  thereto. 

33.  The  audit  committee  shall  have  a  list  delivered  to  them  of  all  books  kept  by  the  com- 
pany, and  they  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the  com- 
pany. They  may  at  the  expense  of  the  company  employ  accountants  or  other  persons  to  assist 
them  in  investigating  such  accounts,  and  they  may  in  relation  to  such  accounts  examine  the 
directors  or  any  other  officer  of  the  company. 

34.  The  audit  committee  shaU  make  a  report  to  the  members  upon  the  balance-sheet  and 
accounts,  and  in  every  such  report  they  shall  state  whether,  in  their  opinion,  the  balance-sheet 
is  a  fuU  and  fair  balance-sheet  containing  the  particulars  required  by  these  regulations  of  the 
company,  and  properly  drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the 
company's  affairs;  and  in  case  they  have  called  for  explanation  or  information  from  the  direotore. 
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whether  such  explanations  or  information  have  been  given  by  the  directors,  and  whether  they 
have  been  satisfactory,  and  such  report  shall  be  read,  together  with  the  report  of  the  directors 
at  the  ordinary  meeting. 

Notices. 

35.  A  notice  may  be  served  by  the  company  upon  a  member  either  personally  or  by 
sending  it  through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered  place 
of  abode. 

36.  Any  notice  if  served  by  post  shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordinary  course  of  the  post,  and  in  pro- 
ving such  service  it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice  was  properly 
addressed  and  put  into  the  post-office. 

Winding-up. 

37.  The  company  shall  be  woundup  voluntarily  whenever  an  extraordinary  resolution 
as  defined  by  The  Companies  Act,  1899,  is  passed  requiring  the  company  to  be  woundup 
voluntarily. 

Names,  addresses,  and  descriptions  of  svbscribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of „ 

3.  Thomas  Green,  of „ 

4.  John  Thompson,  of „ 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of ,, 

7.  Caesar  White,  of    .    .  ....  ,, 

Dated  the  22d  day  of  November,  18 . . 

Witness  to  the  above  signatures: 
(A.  B.,  Pitt-street,  Sydney.) 

Form  C.    Memorandum  and  articles  ot  association  ol  a  company  limited  by  guarantee,  and 

having  a  capital  divided  Into  shares. 

Memorandum  of  association. 

1st.  The  name  of  the  company  is  "The  Royal  Hotel  Company  (Limited)." 

2d.  The  registered  office  of  the  company  will  be  situate  in  Sydney. 

3d,  The  objects  for  which  the  company  is  established  are  "the  providing  hotels  for  the 
accommodation  of  travellers,  and  the  doing  all  such  other  things  as  are  incidental  or  conducive 
to  the  attainment  of  the  above  object". 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company 
in  the  event  of  the  same  being  woundup  during  the  time  that  he  is  a  member  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  habilities  of  the  company  contracted  before 
the  time  at  which  he  ceased  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  winding-up 
the  same,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves  such 
amount  as  may  be  required  not  exceeding  twenty  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association. 

Names,  addresses,  and  descriptions  of  svbscribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of .  „ 

3.  Thomas  Green,  of  ....    1 „ 

4.  John  Thompson,  of „ 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  Caesar  White,  of    ...    . 
Dated  the  22d  day  of  November,  18. . 

Witness  to  the  above  signatures: 
(A.  B.,  Pitt-street,  Sydney.) 

Articles  ot  Bssoclatlon  to  accompany  preceding  memorandum  of  association. 

1.  The  capital  of  the  company  shall  consist  of  five  hundred  thousand  pounds  divided 
into  five  thousand  shares  of  one  hundred  pounds  each. 

2.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  reduce  the 
amount  of  shares. 

3.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  cancel  any 
shares  belonging  to  the  company. 

4.  All  the  articles  of  Table  A  shall  be  deemed  to  be  incorparated  with  these  articles,  and  to 
apply  to  the  company. 
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We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the  number 
of  shares  in  the  capital  of  the  company  set  opposite  ouir  respective  names. 


Names,  addresses,  and  descriptions  of  subscribers. 


Number   of  shares 

taken 
by  each  subscriber. 


1.  John  Jones,  of    .    .    .  merchant 

2.  John  Smith,  of  .    . 

3.  Thomas  Green,  of  . 

4.  John  Thompson,  of 

5.  Caleb  White,  of  .    . 

6.  Andrew  Brown,  of. 

7.  Caesar  White,  of    . 

Total  shares  taken 
Dated  this  22d  day  of  November,  18. . 
Witness  to  the  above  signatures: 
(A.  B.,  Pitt-street,  Sydney.) 


290 
26 
30 
40 
15 
6 
10 
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Form  D.    Memorandum  and  articles  ol  association  ol  an  unlimited  company  having  a  capital 

divided  Into  shares. 

Memorandum  of  association. 

1st.  The  name  of  the  company  is  "The  Patent  Stereotype  Company". 

2d.  The  registered  office  of  the  company  will  be  situate  in  Sydney. 

3d.  The  objects  for  which  the  company  is  estabUshed  are  "the  working  of  a  patent  method 
of  founding  and  casting  stereotyped  plates,  of  which  method  John  Smith,  of  London,  is  the  sole 
patentee". 

We,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being  formed  into  a  com- 
pany in  pursuance  of  this  memorandum  of  association. 

Names,  addresses,  and  descriptions  of  subscribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of 

3.  Thomas  Green,  of  . 

4.  John  Thompson,  ol' 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of . 

7.  Abel  Brown,  of  .   . 
Dated  22d  day  of  November,  18. . 

Witness  to  the  above  signatures: 
(A.  B.,  Pitt-street,  Sydney.) 


Articles  of  association  to  accompany  the  preceding  memorandum  of  association. 

Capital  of  the  company. 
The  capital  of  the  company  is  two  thousand  pounds  divided  into  twenty  shares  of  one 
hundred  pounds  each. 

Application  of  Table  A. 
All  the  articles  of  Table  A  shall  be  deemed  to  be  incorporated  with  these  articles  and  to 
apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the  number 
of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names: 


Names,  addresses,  and  descriptions  of  subscribers. 


1.  John  Jones,  of    .    . 

2.  John  Smith,  of  .    . 

3.  Thomas  Green,  of  . 
John  Thompson,  of 
Caleb  White,  of  .  . 
Andrew  Brown,  of. 
Abel  Brown,  of  .    . 


merchant 


4. 
5. 
6. 

7. 

Total  shares  taken 

Dated  the  22d  day  of  November,  18. . 
Witness  to  the  above  signatures: 
(A.  B.,  Pitt-street,  Sydney.) 


Number   of   shares 

taken 
by  each  subscriber. 


18 
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Form  E  (1)  as  required  by  section  20  ot  the  Act. 

Sonunary  of  capital  and  shares  of  the  company  made  tip  to  the  day  of 

(1)    Nominal  capital  £  divided  into  shares  of  £  each. 

viz. :  Issue  shares  =  £ 

„     =  £ 


Total 


(2)  Number  of  shares  taken  up  to  the 

viz.: 


(3)    There  has  been  £ 


a)  The  totals  of  Nos.  3  and  4  should  tigree. 


day  of 
Issue 

,  1         . 
shares. 

issue  =  £ 
„     =£ 

„    =£ 

.    .    .  =  £ 

Total 

up  on 

ft 

shares  of 

»» 
»> 

(o)  Total. 



(4) 


Amount  of  calls  received     £ 

Amount  of  calls  unpaid £_ 


(o)  Total £ 

(5)  Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares, 

a.9  per  agreement  dated  the  day  of  ,1 


!'  }  (^) 


{Number  of  shares  forfeited  since  date  of  last  return 
Total  number  of  snares  forfeited 
Total  amovmt  paid  on  forfeited  shares £ 


Dated  at 


this 


day  of 


,  1 


i  Directors. 
Manager  or  Secretary. 


a)  The  totals  of  Nos.  3  and  4  should  agree. 

b)  No.  6  applies  only  to  shares  issued  as  fully   paid  up  or  partly  paid  up  for  a  consi- 
deration other  than  cash. 

N.  B.    Every  alteration  or  erasure  must  be  initialled. 


Form  E  (2),  as  reqnlred  by  section  20  ot  the  Act. 

List  of  persons  holding  shares  in  on  the  day  of  1       ,  and  of 

persons  who  have  held  shares  therein  at  any  time  during  the  year  immediately  preceding 
the  said  day  of  ,  showing  their  names,  addresses,  and  occupations, 

and  an  account  of  the  shares  so  held. 


Names,  addresses, 
and  occupations  a). 


Accoont  of  shares  h). 


Shares  held  by  exist- 
ing members  on  the 
day  of  ,  and 

total   amount   paid, 
or  deemed  to  be  paid, 
thereon. 


Number 

shares 

e). 


Amount  paid 
or  deemed 
to  be  paid. 


Farticolars  of  shares  transferred  during 
the  preceding  year  «) — 


By  members  who 
have  sold  a  portion 
of  their  shares,  but 
still  retain  a  portion. 


Number 

of  shares 

d). 


Date  of  re- 
gistration 
of  transfer. 


Number 
of  shares 
d). 


By  persons  who 

have  sold  the  whole 

of  their  shares. 


Bate  of  re- 
gistration, 
of  transfer 


Shares  forfeited 
during  the  pre- 
ceding year  e). 


Number 

of 
shares. 


Date  of 

for- 
feiture. 


£  8.  d. 


Carried 
forward . . 


Manager  or  Secretary. 
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o)  Christian  names,  addresses,  and  occupations  should  be  given  in  full. 

b)  "Number  of  shares"  means  the  aggregate,  not  the  distinctive  number. 

c)  This  column  should  be  added  up.  The  total  shoiild  agree  with  the  number  of 
shares  stated  in  the  summary  to  have  been  taken  up. 

d)  The  list  should  include  all  transfers  since  the  date  of  the  last  list,  and  the  date  of 
registration  of  each  transfer  should  be  given,  as  well  as  the  number  of  shares  transferred. 
The  particulars  should  be  placed  opposite  the  name  of  the  transferor,  and  not  opposite  that 
of  the  transferee. 

e)  Should  there  have  been  no  transactions  under  these  headings  since  last  list,  the  word 
"nil"  should  be  written  across  each  column  and  initialled. 


Fourth  Schedule. 
This  is  to  certify  that  a  mining  company  called  "  no-liability"  has  been  duly  registered 

under  the  Companies  Act,  1899,  a  memorandum  for  registration  pursuant  to  the  said  Act 
having  been  duly  lodged  in  the  office  of  the  registrar  of  joint  stock  companies,  and  published 
in  the  Oovemment  Gazette  of  the  day  of  ,  and  in  the  newspaper  of  the 

day  of  [»7  any  other  newspaper  mention  it]  and  copies  of  the  said  Oovemment 

Oazette  and  newspaper  [if  a  copy  of  rules  has  been  forwarded,  add  and  also  a  copy  of  rules  of 
the  company]  have  been  duly  forwarded  to  the  said  office.  The  date  of  registration  of  the  said 
company  is  the  day  of 

Given  under  my  hand  this  day  of 

A.  B., 

Registrar  of  Joint  Stock  Companies. 


Fifth  Schedule. 
Memorandum  for  registration  of  a  no-liability  company. 
[Relates  to  mining  companies.] 


[Schedules  V.—  VIII.  relate  to  no-liability  mining  companies.] 


b)  No.  47  of  1900.    An  Act  to  amend  the  Companies  Act,  1899 

(9th  November,  1900). 

Court  empowered  to  grant  relief  for  non-compliance  witli  §  55  of  Act  No.  40, 
1899,  or  37  Vic.  No.  19,  §  57.  1.  1.  Whenever,  before  or  after  the  commencement 
of  this  Act,  any  shares  in  the  capital  of  any  company  under  the  Companies  Act, 
1899,  credited  as  fully  or  partly  paid  up  shaU  have  been  or  may  be  isued  fsor  a 
consideration  other  than  cash,  and  at  or  before  the  issue  of  such  shares  no  contract 
or  no  sufficient  contract  is  filed  with  the  Registrar  of  Joint  Stock  Companies  in 
compliance  with  section  fifty-five  of  the  said  Act,  or  in  compliance  with  section 
fifty-seven  of  the  Companies  Act,  1874,  thereby  repealed,  the  company  or  any 
person  interested  in  such  shares  or  any  of  them  may  apply  to  the  Supreme  Court 
in  its  equitable  jurisdiction  for  relief,  and  the  said  Court,  if  satisfied  that  the  omis- 
sion to  file  a  contract  or  sufficient  contract  was  accidental  or  due  to  inadvertancei), 
or  that  for  any  reason  it  is  just  and  equitable  to  grant  rehef,  may  make  an  order 
for  the  filing  with  the  Registrar  of  a  sufficient  contract  in  writing,  and  directing 
that  on  such  contract  being  filed  within  a  specified  period  it  shall  in  relation  to 
such  shares  operate  as  if  it  had  been  duly  filed  with  the  Registrar  aforesaid  before 
the  issue  of  such  shares  and  may  include  in  such  rehef  any  shares  in  respect  of 
which  the  memorandum  of  association  of  such  company  has  been  signed  by  any 
signatory  thereto.  2.  Any  such  application  may  be  made  in  the  manner  in  which 
an  apphcation  to  rectify  the  register  of  members  may  be  made  under  section  two 
hundred  and  thirty-two  of  the  Companies  Act,  1899,  and  either  before  or  after  an 
order  has  been  made  or  an  effective  resolution  has  been  passed  for  the  winding-up 
of  such  company,  and  either  before  or  after  the  commencement  of  any  proceedings 
for  enforcing  the  liabiUty  on  such  shares  consequent  on  the  omission  aforesaid,  and 
notice  of  any  such  application  shall  be  served  on  the  company,  if  the  apphcation 
is  not  made  by  the  company.    3.  Any  such  order  may  be  made  on  such  terms  and 

1)  Sic. 
B  12 
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conditions  as  the  Court  may  think  fit,  and  the  Court  may  make  such  order  as  to 
costs  as  it  deems  proper,  and  may  direct  that  an  office  copy  of  the  order  shall  be 
filed  with  the  Registrar  aforesaid,  and  the  order  shall  in  all  respects  have  full  effect. 
4.  Where  the  Court  in  any  such  case  is  satisfied  that  the  filing  of  the  requisite  con- 
tract would  cause  delay  or  inconvenience,  or  is  impracticable,  it  may  in  Ueu  thereof, 
direct  the  fUing  of  a  memorandum  in  writing,  in  a  form  approved  by  the  Court, 
specifying  the  consideration  for  which  the  shares  were  issued,  and  may  direct  that 
on  such  memorandum  being  filed  within  a  specified  period  it  shall  in  relation  to 
such  shares  operate  as  if  it  were  a  sufficient  contract  in  writing  within  the  meaning 
of  section  fifty-five  of  the  Companies  Act,  1899,  or  of  section  fifty-seven  of  the 
Companies  Act,  1874,  as  the  case  may  be,  and  had  been  duly  filed  with  the  Reg- 
istrar aforesaid  before  the  issue  of  such  shares.  The  memorandum  shall  before 
the  filing  thereof  be  stamped  with  the  same  amount  of  stamp  duty  as  would  be 
chargeable  upon  the  requisite  contract,  unless  the  contract  has  been  produced  to 
the  Registrar  duly  stamped,  or  unless  the  Registrar  is  otherwise  satisfied  that  the 
contract  was  duly  stamped.  —  Notice  of  application  under  this  Act  for  leave  to  file  a  con- 
tract or  memorandum  must  be  given  to  all  non-consenting  creditors  of  the  company,  except 
creditors  for  small  amounts.  See  this  case  for  circumstances  where  leave  to  file  a  memorandum 
in  lieu  of  a  contract  was  given.  —  In  re  Edwards,  Dunlop  &  Co.,  2  S.  R.  (N.  S.  W.)  (Eq.)  286; 
19W.  N.  (N.  S.  W.)242. 

Jurisdiction  cumulative.  2.  The  jurisdiction  by  this  Act  given  to  the  Court 
is  not  by  impUcation  to  curtail  or  derogate  from  its  jurisdiction  to  grant  rehef  in 
any  such  case  under  section  two  hundred  and  thirty-two  of  the  Companies  Act, 
1899,  or  otherwise. 

Short  title  and  construction.  3.  This  Act  may  be  cited  as  the  Companies  Act 
Amendment  Act,  1900,  and  shall  be  read  with  the  Companies  Act,  1899. 


c)  No.  22  of  1906.  An  Act  to  give  further  Powers  to  Companies  with 
respect  to  certain  Instruments  under  which  they  may  be  constituted 
or  regulated;  to  provide  for  the  Registration  of  Foreign  Companies; 
to  facilitate  Compromises  and  Arrangements  between  certain  Com- 
panies, Societies,  and  Associations  and  their  Creditors;  to  amend  the 
Companies  Act,  1899;  and  for  other  Purposes  (llth  December,  1906). 

Part  I.    Preliminary. 

Short  title.  1.  This  Act  may  be  cited  as  the  Companies  Amendment  Act,  1906, 
and  shall  be  construed  as  one  with  the  Companies  Act,  1899,  hereinafter  called  the 
Principal  Act. 

Definitions.  2.  [As  amended  by  d.  (No.  9  of  1907)  §  2.]  In  the  construction 
and  for  the  purposes  of  this  Act,  the  following  words  and  terms  shall,  if  not  in- 
consistent with  the  subject-matter  or  context,  have  the  respective  meanings  hereby 
assigned  to  them  (that  is  to  say) :  "Company",  in  Part  II.  of  this  Act,  means  a  com- 
pany registered  under  Part  I.  of  the  Companies  Act,  1899.  "Court"  means  the 
Supreme  Court  in  its  equitable  jurisdiction.  "Deed  of  settlement"  means  any 
contract  of  co-partnership,  or  other  instrument  constituting,  or  regulating  a  com- 
pany, not  being  an  Act  of  Parliament,  a  Royal  Charter,  or  Letters  Patent.  —  V.  f. 
(No.  1482)  70  (1),  86;  T.  f.  (59  Vic.  No.  17)  3;  S.  A.  a.  (No.  557)  3,b.  (No.  576)  3;  Q.  I.  (59  Vic.  No.  2) 
2;  W.  A.  a.  (56  Vic.  No.  8)  3;  N.  Z.  297. 

Part  II.    Memoranda  of  Association. 
Power  for  company  to  alter  objects,  subject  to  confirmation  by  court.    3.  A 

company  may  by  special  resolution,  subject  to  the  provisions  hereinafter  contained, 
and  subject  to  the  confirmation  of  the  Court,  alter  the  provisions  of  its  memorandum 
of  association  or  deed  of  settlement  with  respect  to  the  objects  of  the  company 
to  enable  the  company:  a)  To  carry  on  its  business  more  conveniently  or  efficiently; 
or  b)  To  attain  its  objects  by  new  or  improved  means;  or  c)  To  enlarge,  restrict, 
or  change  the  area  oi  its  operations;  or  d)  To  cany  on  any  business  or  businesses 
which,  under  existing  circumstances,  may  conveniently  or  advantageously  be  com- 
bined with  the  business  of  the  company;  or  e)  To  enlarge,  restrict,  or  abandon 
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any  of  the  objects  specified  in  the  memorandum  of  association  or  deed  of  settle- 
ment. In  no  case  shall  any  such  alteration  take  effect  until  confirmed  by  the  Court. 
—  E.  §  9  (X,  2);  V.  f.  (No.  1482)  77—81;  T.  o.  (59  Vic.  No.  19)  5;  S.  A.  a.  (No.  557)  66;  Q.  g.  (55 
Vic.  No.  10)  4;  W.  A.  a.  (56  Vic.  No.  8)  68;  N.  Z.  162.    Cp.  a.  (No.  40  of  1899)  §  11,  awpra. 

Order  of  confirmation.  4.  A  company  which  has  passed  a  special  resolution 
altering  its  memorandum  of  association  or  deed  of  settlement  may  apply  to  the 
Court,  by  petition,  for  an  order  confirming  any  such  alterations,  and  the  Court  may, 
on  the  hearing  of  the  petition,  if  satisfied :  a)  That  sufficient  notice  has  been  given 
to  every  holder  of  debentures  or  debenture  stocks  of  the  company,  and  any  persons 
or  class  of  persons  whose  interests  will,  in  the  opinion  of  the  Court,  be  affected 
by  the  alteration;  and  b)  That  every  creditor  who,  in  the  opinion  of  the  Court,  is 
entitled  to  object  to  such  alteration,  and  who  has  signified  his  objection  in  manner 
directed  by  the  Court,  either  consents  to  such  alteration  or  his  debt  or  claim  has 
been  discharged,  or  has  determined  or  has  been  secured  to  the  satisfaction  of  the 
Court,  make  an  order  confirming  any  such  alteration,  either  wholly  or  in  part,  on 
such  terms  and  subject  to  such  conditions  as  it  deems  fit,  and  make  such  orders 
as  to  costs  as  it  deems  proper:  Provided  that  the  Court  may  for  special  reasons 
dispense  with  the  notice  required  by  this  section  to  be  given  to  holders  of  deben- 
tures or  debenture  stock,  or  any  person  or  class  of  persons  or  creditors.  —  E.  §  9  (3,  4); 
V.  f.  (No.  1482)  77—81;  T.  o.  (59  Vic.  No.  19)  5;  S.  A.  a.  (No.  557)  66;  Q.  g.  (55  Vic.  No.  10) 
4;  W.  A.  a.  (56  Vic.  No.  8)  68;  N.  Z.  162.  —  Cp.  In  re  Commercial  Travellers'  Association,  24 
W.  N.  (N.  S.  W.)  118. 

Interests  to  be  considered  by,  and  powers  of,  Court.  5.  The  Court  shall,  in  exer- 
cising its  discretion  under  this  Part  of  the  Act,  have  regard  to  the  rights  and  interests 
of  the  members  of  the  company,  or  of  any  class  of  those  members,  as  well  as  to 
the  rights  and  interests  of  the  creditors,  and  may,  if  it  thinks  fit,  adjourn  the  pro- 
ceedings in  order  that  an  arrangement  may  be  made  to  the  satisfaction  of  the  Court 
for  the  purchase  of  the  interests  of  the  dissentient  members;  and  the  Court  may 
give  such  directions  and  make  such  orders  as  it  may  think  expedient  for  the  purpose 
of  facilitating  any  such  arrangement  or  carrying  the  same  into  effects:  Provided 
always  that  it  shall  not  be  lawful  to  expend  any  part  of  the  capital  of  the  company 
in  such  purchase.  —  See  note  to  §  4,  eupra. 

Registration  of  order  and  memorandum  as  ordered.  6.  1.  Where  any  such 
alteration  has  been  confirmed  by.  the  Court,  an  office  copy  of  the  order  confirming 
the  alteration,  together  with  a  printed  copy  of  the  memorandum  of  association  or 
deed  of  settlement  so  altered,  shaU  be  delivered  to  the  Registrar  of  Joint  Stock 
Companies  within  sixty  days  from  the  date  of  the  order;  and  the  Registrar  shall 
register  the  same,  and  shall  certify  under  his  hand  the  registration  thereof,  and 
his  certificate  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Part  of 
this  Act  with  respect  to  such  alteration  and  the  confirmation  thereof  have  been 
compUed  with,  and  thenceforth  (but  subject  to  the  provisions  of  this  Part  of  this 
Act)  the  memorandum  of  association  or  deed  of  settlement  so  altered  shall  be  the 
memorandum  of  association  or  deed  of  settlement  of  the  company.  2.  If  a  com- 
pany makes  default  in  delivering  to  the  Registrar  any  document  required  by  this 
Part  of  this  Act  to  be  dehvered  to  him,  the  company  shall  be  liable  to  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  it  is  in  default.  —  E.  §  9(6,  7); 
V.  {.  (No.  1482)  82,  83;  T.  c.  (59  Vic.  No.  19)  6;  S.  A.  a.  (No.  557)  67;  Q.  g.  (55  Vic.  No.  10)  5; 
W.  A.  a.  (56  Vic.  No.  8)  69;  N.  Z.  163. 

Part  III.    Foreign  Companies. 

Registration  of  foreign  companies.  Mode  of  registration.  7.  1.  Every  company  or 
society  formed  or  incorporated  in  any  country,  Colony,  or  State  other  than  New  South 
Wales  and  carrying  on  business  in  New  South  Wales  shall,  within  six  months  from  the 
commencement  of  this  Act,  or  before  commencing  to  carry  on  business  in  New  South 
Wales,  register :  a)  Its  name  and  a  copy  of  its  memorandum  and  articles  of  associa- 
tion, or  any  like  document;  b)  A  balance  sheet  containing  a  statement  of  its  assets 
and  liabilities  at  a  date  not  more  than  twelve  months  prior  to  the  date  of  such 
registration;  c)  The  name  and  place  of  abode  orj business  of  the  person  appointed 
by  such  company  or  society  to  carry  on  the  business  of  such  company  or  society 
in  New  South  Wales ;  and  d)  The  situation  of  the  principal  office  of  such  company 
or  society  in  New  South  Wales.  The  person  so  registered  shall  be  deemed  to  be 
the  agent  of  such  company  or  society,  and  shall  be  called  the  public  officer  of  the 

12* 
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company  or  society,  and  such  office  shall  be  the  registered  office  of  such  company 
or  society  for  the  purposes  of  this  Act.  Every  company  or  society  which  fails  to 
comply  with  this  provision,  and  any  person  carrying  on  in  New  South  Wales  the 
business  of  any  such  company  or  society  which  has  failed  to  comply  with  such 
provision,  shall  be  Uable  to  a  penalty  not  exceeding  five  pounds  for  every  day 
during  which  business  shall  be  carried  on.  2.  Every  such  pubhc  officer  as  aforesaid 
shall  be  answerable  for  the  doing  of  all  such  acts,  matters,  and  things  as  are  re- 
quired to  be  done  by  such  company  or  society  by  virtue  of  this  Act,  and  shall, 
unless  he  prove  some  reasonable  excuse,  be  personally  liable  to  all  penalties  im- 
posed on  such  company  or  society  for  any  contravention  of  any  of  the  provisions 
of  this  Act.  3.  The  registration  of  the  name  of  such  company  or  society,  agent, 
and  office  shall  be  effected  in  the  following  manner:  The  attorney  or  agent  of  such 
company  or  society  shall  make  and  sign  a  statutory  declaration  in  the  prescribed 
form  or  to  the  hke  effect  before  a  justice,  and  such  declaration  when  so  made  and 
signed  shall  be  filed  with  the  Registrar-General.  4.  Such  statutory  declaration  shall 
be  accompanied  by  a  copy  of  the  memorandum  of  association  and  articles  of  asso- 
ciation of  the  company  or  society,  attested  by  the  attorney  or  agent  of  such  com- 
pany or  society  to  be  a  true  transcript  of  the  original  memorandum  of  association 
and  articles  of  association  respectively  of  such  company  or  society,  and  such  memo- 
randum of  association  and  articles  of  association  shall  be  filed  in  the  office  of  the 
Registrar-GJeneral,  and  the  same  shall  be  open  for  inspection  at  all  reasonable  times 
by  any  person  requiring  to  inspect  the  same.  —  E.  §  274;  V.  f.  (No.  1482)  70,  71; 
T.  f.  (59  Vic.  No.  17)  5  (1—5),  9,  10;  S.  A.  a.  (No.  557)  196,  197,  201,  202;  Q.  1.  (59  Vic. 
No.  2)  3—7;  W.  A.  a.  (56  Vic.  No.  8)  198,  203,  204;  N.  Z.  298— 300.  —Cp.  notes  to  a.  (No.  40  of 
1899)  §  80,  83,  243,  supra.  —  A  foreign  company  carrying  on  business  in  New  South  Wales 
may  sue  in  this  Colony.  —  Grosvenor  Hotel  Co.  v.  Sale,  9  B.  C.  (N.  S.  W.)  26.  Such  suit  may 
be  brought  in  the  name  of  the  person  authorised  to  sue  in  behalf  of  the  company  under  the 
foreign  law.  • —  Anderson  v.  Johnson,  Knox  (N.  S.  W.)  1.  The  incorporation  of  a  foreign  com- 
pany may  be  proved  by  the  certificate  of  the  officer  of  the  foreign  state  charged  with  the  regis- 
tration of  companies.  —  K.  v.  Hill,  2  L.  R.  (N.  S.  W.)  194;  Homeward  Bound  Co.  v.  MoPherson, 
17  L.  R.  (N.  S.  W.)  (Eq.)  281;  7  B.  C.  (N.  S.  W.)  30.  Or  by  a  copy  under  the  seal  of  a  foreign 
court,  and  certified  by  a  judge  to  be  a  true  copy  of  the  original  register.  The  seal  of  the  foreign 
court  need  not  be  proved.  —  Bowden  Bros.  &  Co.  v.  Imperial,  etc.,  Co.,  6  S.  R.  (N.  S.  W.)  614; 
22  W.  N.  (N.  S.  W.)  195.  A  foreign  company  in  course  of  being  wound  up  elsewhere  may 
be  wound  up  as  an  unregistered  company  in  order  to  protect  its  local  assets  from  individual 
creditors.  —  In  re  Federal  Bank  of  Australia,  3  B.  C.  (N.  S.  W.)  80. 

[§  8  is  repealed.  In  its  place  are  substituted  the  provisions  of  d.  (No.  9  of  1907) 
§  3,  infra.'] 

List  of  debenture  and  stock  holders.  9,  [As  amended  by  d.  (No.  9  of  1907)  §  4.] 
Any  company  registered  under  this  Part  shall  once  at  least  in  every  year  make 
a  hst  showing  the  number,  denomination,  value,  and  due  date  of  all  debentures, 
stock,  or  other  securities  seciu'ed  on  the  property  of  the  company.  Such  list  shall 
state  whether  such  debentures,  stock,  or  securities  are  charged  on  the  whole  of 
the  assets  of  the  company  or  on  part  only,  and  if  so,  what  part  of  such  assets.  — 
E.  §  274;  W.  A.  c.  (61  Vic.  No.  35)  13. 

[§  10  is  repealed.  In  its  place  are  substituted  the  provisions  of  d.  (No.  9  of 
1907)  §  5,  infra.-] 

Certificate  of  registration.  11.  A  certificate  purporting  to  be  under  the  hand 
of  the  Eegistrar-General  (who  is  hereby  required  to  give  such  certificate  to  any 
I)erson  applying  for  the  same  on  payment  of  the  prescribed  fee),  and  which  shall 
set  forth  the  name  of  the  company  or  society,  and  of  the  agent  of  and  the  situation 
of  the  principal  office  of  the  company  or  society  in  New  South  Wales,  shall  be 
prima  facie  evidence  in  all  courts  that  such  company  or  society  is  incorporated, 
that  the  person  named  therein  as  agent  is  the  agent  of  such  company  or  society 
in  New  South  Wales,  and  that  the  office  of  such  company  or  society  in  New  South 
W'ales  is  situate  as  therein  stated,  and  that  such  company  or  society,  agent,  and 
office  have  been  duly  registered  under  the  provisions  of  this  Part  of  this  Act',  and 
of  the  time  of  registration,  and  of  all  particulars  mentioned  in  such  certificate.  — 
V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17)  13,  15,  g.  (62  Vic.  No.  26)  10,  15,  19;  S.  A.  a.  (No.  557) 
198,  204;  Q.  1.  (59  Vic.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  200,  202,  206,  b.  (60  Vic.  No  2)  4- 
N.  Z.  303,  308.  ' 

Removal  of  registered  office.  12.  When  and  so  often  as  any  such  registered 
office  shall  be  removed,  or  any  other  person  shall  be  substituted  for  the  registered 
agent  of  such  company  or  society,  the  like  declaration  and  notice  shall  be  made 
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and  given  as  is  hereinbefore  required  with  reference  to  the  registration  of  a  com- 
pany or  society,  and  if  the  requirements  of  this  section  shall  not  be  complied  with, 
such  company  or  society,  and  any  person  carrying  on  the  business  of  such  com- 
pany or  society  which  has  failed  to  comply  with  such  provisions,  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  the  business 
is  so  carried  on.  —  V.  f.  (No.  1482)  73;  T.  f.  (59  Vie.  No.  17)  12;  g.  (62  Vic.  No.  26)  IG; 
S.  A.  a.  (No.  557)  200;  Q.  1.  (59  Vic.  No.  2)  8;  W.  A.  a.  (50  Vic.  No.  8)  202;  N.  Z.  302  (2,  5). 

Service  of  notices  and  process  at  registered  office.  13.  All  communications  and 
notices  may  be  addressed  to  such  registered  office  of  such  company  or  society,  and 
service  of  any  notice  or  legal  process  at  such  office,  or  on  the  agent  of  the  com- 
pany or  society  whose  name  is  registered  pursuant  to  this  Part,  shall  be  deemed 
to  be  service  upon  the  company  or  society.  —  E.  §  274;  V.  f.  (No.  1482)  74;  T.  f.  (59 
Vic.  No.  17)  5  (5),  14;  g.  (62  Vic.  No.  26)  17;  S.  A.  t...  (No.' 557)  203;  Q.  1.  (59  Vic.  No.  2)  8,  9; 
W.  A.  a.  (56  Vie.  No.  8)  205;  N.  Z.  203. 

Saving.  14.  No  company  shall  be  deemed  to  be  carrjnng  on  business,  within 
the  meaning  of  this  Part,  by  reason  only  of  its  investing  its  funds  or  other  property 
in  New  South  Wales.  —V.  f.  (No.  1482)  75. 

[§  14a  is  added  by  d.  (No.  9  of  1907)  §  6,  infra.] 

Part  IV.     Compromises. 

Definition.  15.  The  word  "company"  in  this  Part  of  this  Act  means  any 
society,  association,  or  company  registered  in  New  South  Wales  as  a  building 
society  before  the  passing  of  this  Act. 

Power  to  Court  to  stay  proceedings  and  sanction  compromise  before  winding-up. 
16.  Where  no  order  has  been  made  or  resolution  passed  for  the  winding-up  of  a 
company,  and  any  compromise  or  arrangement  is  proposed  between  such  company 
and  the  creditors  of  such  company  or  any  class  of  such  creditors,  the  Ciourt  may, 
in  addition  to  any  other  of  its  powers,  on  the  application  in  a  summar5''  way  of 
the  company,  or  of  any  creditor  of  the  company,  restrain  further  proceedings  in 
any  action,  suit,  petition,  or  proceeding  agaiiast  the  company  upon  such  terms  as 
it  may  think  fit;  and  may  also  order  that  a  meeting  of  such  creditors,  or  class  of 
creditors,  shall  be  summoned  in  such  manner  and  at  such  time  as  the  Court  may 
direct,  and  if  a  majority  in  number  representing  three-fourths  in  value  of  such 
creditors,  or  class  of  creditors,  present  either  in  person  or  by  proxy  or  attorney  at 
such  meeting,  agree  to  any  arrangement  or  compromise,  such  arrangement  or 
compromise  shall,  if  sanctioned  by  an  order  of  the  court,  be  binding  upon  the 
company  and  its  members  and  shareholders,  and  upon  all  such  creditors  or  class 
of  creditors,  as  the  case  may  be. 

Court  may  direct  meetings,  etc.  17.  The  Court,  on  the  apphcation  of  the  com- 
pany or  of  any  creditor  or  person  interested  in  the  company,  before  sanctioning 
any  arrangement  or  compromise  under  this  Act,  may  order  such  meetings  to  be 
summoned  and  inquiries  to  be  made  as  it  shall  think  fit,  and  may  alter  or  vary 
such  arrangement  or  compromise,  and  impose  such  conditions  in  the  carrying  out 
thereof  as  it  shall  think  just. 

Miscdlaneovs. 

[§  18  amends  a.   (No.  40  of   1899)  §  142,  supra,  and  is  there  incorporated.] 


d)  No.  9  of  1907.    An  Act  to  amend  the  Companies  (Amendment! 
Act,  1906;  and  for  other  Purposes  (1 6th  December,  1907). 

Short  title.  1.  This  Act  shall  be  construed  with  the  Companies  {Amendment) 
Act,  1906,  and  may  be  cited  as  the  Companies  {Amendment)  Act,  1907. 
[§  2  amends  c.  (No.  22  of  1906)  §  2,  supra,  and  is  there  incoi-porated.J 
List  to  be  made  each  year.  3.  Section  eight  of  the  Companies  {Amendment) 
Act,  1906,  is  repealed,  and  the  following  is  substituted  in  its  place :  8.  Every  com- 
pany registered  under  this  Part  having  a  capital  divided  into  shares  shall,  in  each 
year,  make  a  list  containing  the  following  particulars:  a)  The  names  of  all  persona 
who,  on  the  fourteenth  day  succeeding  the  day  on  which  the  ordinary  general 
meeting,  or  if  there  is  more  than  one  ordinary  general  meeting  in  the  year  the  first 
of  such  ordinary  general  meetings,  is  held,  are  members  of  such  company;  b)  The 
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number  of  shares  held  by  each  of  such  members;  c)  The  amount  of  the  capital 
of  the  company,  and  the  number  of  shares  into  which  it  is  divided ;  d)  The  number 
of  shares  taken  from  the  commencement  of  the  company  up  to  the  date  of  the 
return;  e)  The  amount  of  calls  made  on  each  share;  f)  Tie  total  amount  of  calls 
received;  g)  The  total  amount  of  calls  unpaid;  h)  The  total  amount  of  shares  for- 
feited. Provided  that  the  Attorney-General  may  in  his  discretion,  by  notification 
in  the  Gazette,  exempt  any  such  company  from  making  such  list,  or  from  setting 
forth  in  such  list  any  of  the  particulars  aforesaid,  and  may  in  like  manner  revoke 
or  amend  any  such  exemption. 

[§  4  amends  c.  (No.  22  of  1906)  §  9,  supra,  and  is  there  incorporated.] 
Lists  and  balance-sheet  to  be  filed.  Penalty  for  default  in  forwarding  list  or 
balance-sheet.  5.  Section  ten  of  the  Companies  [Amendment)  Act  of  1906  is  repealed, 
and  the  following  sections  are  inserted  in  its  place :  10.  The  lists  mentioned  in  sections 
eight  and  nine  of  this  Act  shall  respectively  be  completed  within  three  months  of 
the  general  meeting  at  which  a  balance-sheet  is  presented,  or  where  more  than  one 
such  meeting  is  held  in  a  year,  then  within  three  months  of  the  first  of  such  meetings. 
Such  lists,  and  the  balance-sheet  so  presented,  shall  be  forwarded  to  the  Registrar- 
General  within  the  period  above  fixed  for  the  completion  of  the  said  hsts,  and  filed 
in  his  office;  and  the  same  shall  be  open  for  inspection  at  all  reasonable  times  by 
any  person  requiring  to  inspect  the  same.  Such  balance-sheet  shall  contain  a  state- 
ment of  the  assets  and  habihties  of  the  company.  10a.  If  any  company  makes 
default  in  completing  or  forwarding  any  such  list  or  balance-sheet  as  aforesaid, 
such  company,  and  every  director,  manager,  and  pubhc  officer  of  such  company 
who  knowingly  and  wilfully  authorises  or  permits  such  default,  shall  be  hable  to 
a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such  default  continues . 
Regulations.  6.  The  following  section  is  inserted  next  after  section  fourteen 
of  the  Companies  (Amendment)  Act,  1906:  14a.  The  Governor  may  make  regula- 
tions prescribing  the  forms  to  be  used  for  the  purposes  of  this  Part,  and  fixing 
the  fees  to  be  paid  in  respect  of  the  registration  of  companies  thereunder,  and  in 
respect  of  other  matters  mentioned  in  Table  B  of  the  Second  Schedule  to  the  Oom- 
panies  Act,  1899,  but  not  exceeding  the  fees  mentioned  in  that  Schedule,  and  pro- 
viding for  the  payment  and  recovery  of  such  fees,  and  generally  for  carrying  out 
the  provisions  of  this  Part. 

2.  Victoria,    a)  54  Vic.  No.  1074.    An  Act  to  consolidate  the  law 
relating  to  Companies  (10th  July,  1890).^) 

Short  title,  commencement,  and  division.  1.  This  Act  may  be  cited  as  the  Com- 
panies Act,  1890,  and  shall  come  into  operation  on  the  first  day  of  August,  One 
thousand  eight  hundred  and  ninety,  and  is  divided  into  Parts  and  Divisions  as 
follows:    [Here  follows  an  analysis  of  the  Act.]. 

Repeal.  First  Schedule.  2.  The  Acts  mentioned  in  the  first  Schedule  to  this 
Act,  to  the  extent  to  which  the  same  are  thereby  expressed  to  be  repealed,  are 
hereby  repealed.  Provided  that  such  repeal  shall  not  affect  any  nomination,  appoint- 
ment, affidavit,  call,  forfeiture,  winding-up  order,  minute,  assignment,  registration, 
transfer,  Ust,  rule,  regulation,  or  order  made,  or  any  appUcation  pending,  or  any 
petition  presented,  or  any  hcence,  certificate,  security,  or  notice  given,  or  any 
summons  issued,  or  any  resolution  passed,  or  any  agreement,  contract,  conveyance, 
mortgage,  compromise,  or  other  arrangement  deed,  or  other  instrument  validated, 
entered  into,  commenced,  or  executed  under  the  said  Acts  or  any  of  them  before 
the  commencement  of  this  Act.  —  E.  §  287;  N.  S.  W.  a.  (No.  40  of  1899)  3;  T.  a.  (33 
Vic.  No.  22)  236;  S.  A.  a.  (No.  557)  4;  W.  A.  a,.  (56  Vic.  No.  8)  4;  N.  Z.  327. 

Part  I.  Trading  Companies. 
Interpretation.  3.  In  this  Part  of  this  Act :  "A  company  Umited  by  guarantee" 
shall  niean  a  company  under  this  Part  of  this  Act  the  HabiUty  of  the  members  of 
which  is  by  their  memorandum  of  association  limited  to  such  an  amoimt  as  the 
members  may  respectively  undertake  by  such  memorandum  to  contribute  to  the 
assets  of  the  company  in  the  event  of  its  being  wound  up.    "A  company  hmited 

1)  See  the  Companies  Act,   1910,  infra. 
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by  shares"  shall  mean  a  company  under  this  Part  of  this  Act  the  UabiHty  of  the 
members  of  which  is  by  their  memorandum  of  association  hmited  to  the  amount 
(if  any)  unpaid  on  the  shares  respectively  held  by  them.  "An  imhmited  company" 
shall  mean  a  company  under  this  Part  of  this  Act  formed  on  the  principle  of  having 
no  hmit  placed  on  the  liabihty  of  its  members.  "Insurance  company"  shall  include 
every  company  that  carries  on  the  business  of  insurance  in  common  with  any  other 
business.  "Registrar-General"  may  include  both  the  Registrar-Greneral  and  any 
duly  appointed  Deputy  Registrar- General.  "The  Court"  shall  mean  the  Supreme 
Court.  —  E.  §§  2,  286.  For  interpretation  of  terms  in  other  Acts,  see  texts.  —  A  com- 
pany registered  vmder  this  Part  of  this  Act,  though  formed  for  mining  purposes  is  not  a  "per- 
son" or  "elective  body  corporate"  within  Mines  Act,  1890  (No.  1120),  §  49,  50.  —  Moe  C.  M. 
Co.  V.  Lithgow,  20  V.  L.  R.  20;  15  A.  L.  T.  222.  A  company  in  which  aU  of  the  shares  are 
owned  by  a  single  individual,  who  is  the  manager,  and  who  registers  the  shares  in  the  names  of 
persons  who  hold  for  him,  is  nevertheless  distinct  from  such  person.  —  Gtoulbum  Valley,  etc., 
Co.  V.  Bank  of  N.  S.  W.,  25  V.  L.  R.  702;  22  A.  L.  T.  36;  6  A.  L.  R.  216;  affirmed,  26  V.  L.  R. 
351 ;  22  A.  L.  T.  76;  6  A.  L.  R.  216. 

Division  1.    Constitution  and  incorporation  of  companies  and  associations.^) 

Memorandum  of  association. 
Prohibition  of  partnerships  exceeding  certain  number.  4.  No  company,  asso- 
ciation, or  partnership,  consisting  of  more  than  ten  persons  if  it  be  for  the  purpose 
of  carrying  on  the  business  of  banking,  or  consisting  of  more  than  twenty  persons 
if  it  be  for  the  purpose  of  carrying  on  any  other  business  that  has  for  its  object 
the  acquisition  of  gain  to  the  company,  association,  or  partnership,  or  to  the  in- 
dividual members  thereof,  shall  be  formed  after  the  commencement  of  this  Act 
unless  it  is  registered  as  a  company  under  this  Part  of  this  Act,  or  is  formed  in 
pursuance  of  some  other  Part  of  this  Act,  or  of  some  other  Act  of  the  Parhament 
of  Victoria  or  of  Letters  Patent.  —  E.  §  1;  N.  S.  W.  a.  (No.  40  of  1899)  4;  T.  a.  (33 
Vic.  No.  22)  4;  S.  A.  a.  (No.  557)  7;  Q.  e.  (27  Vic.  No.  4)  3;  W.  A.  a.  (56  Vic.  No.  8)  7;  N.  Z.  5. 

—  Where  a  sale  of  goods  to  the  defendants  as  directors  and  manager  of  a  company  was 
proved,  and  the  defendants  pleaded  that  the  company  had  not  been  properly  registered, 
and  that  as  a  partnership  it  was  illegal  under  this  section  because  consisting  of  more  than  twenty 
members,  it  was  held  that  it  was  not  competent  for  the  defendants  to  prove  the  illegality,  and 
that  they  were  liable  for  the  price  of  the  goods.  —  Masterton  v.  Blair,  2  V.  R.  (L.)  19;  2  A.  J.R.  16. 
A  syndicate  consisting  of  more  than  twenty  persons,  formed  for  the  purpose  of  purchasing 
a  large  block  of  land,  of  sub-dividing  it  and  reselling  it  in  small  allotments,  is  not  such  a  com- 
pany,  association,   or  partnership.  —  BaUantyne  v.  Raphael,    15  V.  L.  R.  538;  11  A.  L.  T.  34. 

—  ULTRA  VIRES.  —  Any  transaction  which  is  not  expressly  or  by  reasonable  implication 
within  the  objects  of  the  company,  as  stated  in  the  memorandum  of  association  construed  as 
a  whole  in  a  reasonable  way,  is  ultra  vires.  —  Mountain  Homes,  etc.,  Co.  v.  Marshall,  17  V.  L,  R. 
645;  13  A.  L.  T.  39.  Such  an  act  can  not  be  ratified  except  with  the  consent  of  all  of  the  share- 
holders. A  majority  can  not  bind  a  dissentient  minority.  But  the  circumstances  may  be  such 
that  all  the  shareholders  will  be  deemed  to  have  acquiesced.  —  In  re  Beaconsfield  Heights  Estate 
Co.,  22  V.  L.  R.  97;  17  A.  L.  T.  246;  2  A.  L.  R.  35.  But  uUra  vires  acts  of  companies  constituted 
by  Act  of  Parliament  can  not  be  ratified  with  the  consent  of  all  the  shareholders.  The  public 
has  an  interest  in  not  having  the  directors  exceed  their  powers.  —  Lee  v.  Robertson,  1  W.  &  W. 
(E.)  374,  386.  And  ticquiescence  by  the  shareholders  is  not  acquiescence  by  the  company.  — 
Creswick  Grand  Tnmk  G.  M.  Co.  v.  HassaU,  5  W.  W.  &  a'  B.  (E.)  49,  83.  A  rule  that  if  general 
meetings  for  the  election  of  directors  be  not  held  at  the  times  appointed,  the  directors  shall 
continue  in  office  indefinitely,  and  be  considered  as  re-elected,  is  ultra  vires  (under  Act  No.  228, 
§  39).  —  Schmidt  v.  Garden  Gully  Co.,  4  A.  J.  R.  137.  A  resolution  passed  at  a  meeting  of 
shareholders  to  "write  off"  part  of  the  paid-up  capital  account  is  ultra  vires.  —  In  re  Provincial 
&  Suburban  Bank,  2  A.  L.  T.  47.  A  collusive  proceeding  to  execution  upon  the  property  of 
a  company  and  a  sale  thereunder  to  a  new  company  is  invalid.  —  United  Hand-in-Hand,  etc. , 
Co.  V.  National  Bank,  2  V.  L.  R.  (E.)  206,  217,  218.  A  purchase  by  a  company  of  its  own  shares, 
where  the  articles  of  association  authorised  such  purchase,  but  no  express  power  to  that  effect 
was  contained  in  the  memorandum  of  association,  is  ultra  vires.  —  In  re  Colonial,  etc.,  Co., 
J9  V.  L.  R.  381;  16  A.  L.  T.  67.  A  power  to  lend  money  upon  the  security  of  shares,  and  to 
do  all  other  things  that  may  be  conducive  to  the  attainment  of  any  of  its  objects  does  not  authorise 
the  purchase  of  shares  in  another  company  on  speculation;  but  where  money  has  been  advanced 
upon  the  security  of  shares  the  company  is  authorised  to  complete  its  security  by  becoming 
the  registered  owner  thereof.  —  Victorian,  etc..  Bank  v.  Avistralian  Financial  Agency,  19  V.  L.  R. 
680;  15  A.  L.  T.  31.    A  sale  of  the  assets  of  a  company  in  consideration,  wholly  or  in  part  of 

1)  For  the  provisions  relating  to  the  incorporation  of  no-liability  trading  companies,  see  f. 
|No.  1482)  §  4 — 19,  infra.  For  certain  restrictions  on  the  formation  of  companies  limited  by 
shares,  see  f.  (No.  1482}  §  21,  infra. 
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the  allotment  to  the  company  of  shares  in  another  company,  operating  in  another  colony,  though 
authorised  by  a  majority  of  the  stockholders,  is  ultra  vires.  —  Manning  v.  Tewksbury  Freehold 
Gold  Dredging  Co.,  (1908)  V.  L.  R.  50.  For  further  applications  of  the  general  doctrine,  and 
interpretation  of  particular  powers  granted,  see  Goulbum  Valley  Butter  Factory  Co.  v.  Bank 
of  N.  S.  W.,  25  V.  L.  R.  702;  22  A.  L.  T.  36;  6  A.  L.  R.  216;  In  re  Melbourne  Locomotive,  etc., 
Works,  21  V.  L.  R.  442;  17  A.  L.  T.  213;  2  A.  L.  R.  7;  In  re  Beaconsfield  Heights  Estate  Co., 
22  V.  L.  R.  97;  17  A.  L.  T.  245;  2  A.  L.  R.  35;  In  re  Quartz  Hill  G.  M.  Co.,  27  A.  L.  T.  Supp.  13; 
12  A.  L.  R.  (C.  N.)  11.  But  where  an  act  is  within  the  express  or  implied  powers  of  the  company, 
but  the  rules  of  the  company  prescribe  certain  preliminaries  or  conditions  to  their  exercise, 
the  company  is  bound.  The  public  in  dealing  with  tlie  company  need  look  only  to  the  memo- 
randum, and  not  to  the  rules  of  internal  management.  —  In  re  Tyson's  Reef  Co.,  3  W.  W.  &  a'  B. 
(L.)  162.  But  if  a  person  dealing  with  the  company  is  aware  of  a  violation  of  such  a  rule  of 
management  he  may  be  precluded  from  recovering.  —  Colonial  Bank  v.  Loch  Fyne  Co.,  3  W.  W. 
&  a'  B.  (L.)  168.  As  to  the  form  of  suit  by  the  dissentient  shareholders,  see  Creswick  Grand 
Trunk  G.  M.  Co.  v.  Hassall,  5  W.  W.  &  a'  B.  (E.)  49,  79;  Nankivell  v.  Benjamin,  18  V.  L.  R.  543. 

Mode  of  forming  company.  5.  Where  any  five  or  more  persons  are  associated 
for  any  lawful  purpose,  if  thej'  subscribe  their  names  to  a  memorandum  of  asso- 
ciation and  otherwise  comply  with  the  requisitions  of  this  Part  of  this  Act  in  respect 
of  registration,  they  may  form  an  incorporated  company  with  or  without  limited 
liabihty.  —  E.  §  2;  N.  S.  W.  a.  (No.  40  of  1899)  5;  T.  a.  (33  Vic.  No.  22)  6;  S.  A.  a.  (No.  557) 
9;  Q.  e.  (27  Vic.  No.  4)  5;  W.  A.  a.  (56  Vic.  No.  8)  9;  N.  Z.  13.  —  See  also  f.  (No.  1482)  §  21, 
infra.  The  memorandum,  in  order  to  bind  subscribers  for  shares,  must  substantially  carry 
out  the  plan  outlined  in  the  prospectus.   —  Bowman  v.  Homan,  1  W.  &  W.  (L.)  390. 

6.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  6,  except:  "or  registered"  is  omitted;  "to" 
inserted  before  "such  amount". 

Memorandum  of  association  of  a  company  limited  by  shares.  7.  Where  a  com- 
pany limited  by  shares  is  formed  the  memorandum  of  association  shall  contain  the 
following  things  (that  is  to  say):  I.  The  name  of  the  proposed  company  with  the 
addition  of  the  word  "Umited"  as  the  last  word  in  such  name;  II.  The  objects  for 
which  the  proposed  company  is  to  be  established;  III.  A  declaration  that  the  ha- 
bility  of  the  members  is  limited;  IV.  The  amount  of  capital  with  which  the  com- 
pany proposes  to  be  registered  divided  into  shares  of  a  certain  fixed  amount.  Sub- 
ject to  the  following  regulations:  I.  That  no  subscriber  shall  take  less  than  one 
share ;  11.  That  each  subscriber  of  the  memorandum  of  association  shall  write  opposite 
to  his  name  the  number  of  shares  he  takes.  —  E.  §  3;  N.  S.  W.  a.  (No.  40  of  1899)  7; 
T.  a.  (33  Vic.  No.  22)  8;  S.  A.  a.  (No.  557)  11,  12;  Q.  e.  (27  Vic.  No.  4)  7;  W.  A.  a.  (56  Vic. 
No.  8)  11,  13;  N.  Z.  15,  18.    See  f.  (No.  1482)  §21,  infra. 

Shares  may  be  divided  Into  sliares  of  smaller  amount.  8.  Any  company  Umited 
by  shares  may  by  special  resolution  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association  if  authorized  so  to  do  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution,  as  by  subdivision  of  its  existing  shares, 
or  any  of  them,  to  divide  its  capital  or  any  part  thereof  into  shares  of  smaller 
amount  than  is  fixed  by  its  memorandum  of  association.  Provided  that  in  the  sub- 
division of  the  existing  shares  the  proportion  between  the  amount  which  is  paid 
and  the  amount  (if  any)  which  is  unpaid  on  each  share  of  reduced  amount  shaU 
be  the  same  as  it  was  in  the  case  of  the  existing  share  or  shares  from  which  the 
share  of  reduced  amount  is  derived.  —  E.  §  41;  N.  S.  W.  a.  (No.  40  of  1899)  51  (1,  2); 
T.  a.  (33  Vic.  No.  22)  30;  S.  A.  a.  (No.  557)  70—72;  Q.  f.  (53  Vic.  No.  18)  16;  W.  A.  a.  (56  Vic. 
No.  8)  72—74;  N.  Z.  38. 

Special  resolution  to  be  embodied  in  memorandum  of  association.  9.  The  statement 
of  the  number  and  amount  of  the  shares  into  which  the  capital  of  the  company  is 
divided  contained  in  every  copy  of  the  memorandum  of  association  issued  after  the 
passing  of  any  such  special  resolution  shall  be  in  accordance  with  such  resolution;  and 
any  company  which  makes  default  in  complying  with  the  provisions  of  this  section 
shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such 
default  is  made;  and  every  director  and  manager  of  the  company  who  knowingly 
or  wilfully  authorizes  or  permits  such  default  shall  incur  the  hke  penalty.  —  E.  §  41 ; 
N.  S.  W.  a.  (No.  40  of  1899)  51  (3);  T.  a.  (No.  33,  No.  22)  31;  S.  A.  a.  (No.  557)  70—72;  Q.  f. 
(53  Vic.  No.  18)  17;  W.  A.  a.  (56  Vic.  No.  8)  72—74;  N.  Z.  39. 

Memorandum  of  association  of  a  company  limited  by  guarantee.  10.  Where  a 
company  hmited  by  guarantee  is  formed  the  memorandum  of  association  shall 
contain  the  following  things  (that  is  to  say) :  I. — III.  =  N.  S.  W.  a  (No.  40  of  1899) 
§  8  (a),  (c),  (d).  —  E.  §  4;  N.  S.  W.  a.  (No.  40  of  1899)  8;  T.  a.  (33  Vic.  No.  22)  9;  Q.  e. 
(27  Vie.  No.  4)  8;  N.  Z.   16. 
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Memorandnm  of  association  of  an  unlimited  company.  11.  Where  an  unlimited 
company  is  formed  the  memorandum  of  association  shall  contain  the  following 
things  (that  is  to  say):  I.  The  name  of  the  proposed  company;  II.  The  objects 
for  which  the  proposed  company  is  to  be  established.  —  E.  §  5;  N.  S.  W.  a.  (No.  40 
of  1899)  9;  T.  a.  (33  Vic.  No.  22)  10;  S.  A.  a.  (No.  557)  11  (2);  Q.  «.  (27  Vic.  No.  4)  0;  W.  A.  ». 
(56  Vic.  No.  8)  11  (2);  N.  Z.  17. 

12.  =  N.  S.  W.  a.  (No.  40  of  1899)  §10,  except:  "and  there  were  in  such 
memorandum"  is  substituted  for  "and  as  if  there  were  in  the  memorandum"; 
"a  covenant"  follows  "administrators",  instead  of  "contained". 

Power  of  certain  companies  to  alter  memorandum  of  association.  13.  [As 
amended  bj'^  No.  1482,  Sched.  I.,  infra.]  Any  company  limited  by  shares,  if  authorized 
to  do  so  by  its  regulations  as  originally  framed  or  as  altered  by  special  resolution  in 
manner  hereinafter  mentioned,  may  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association  as  to  increase  its  capital  by  the  issue  of  new  shares 
of  such  amount  as  it  thinks  expedient;  or  to  consolidate  and  divide  its  capital  into 
shares  of  larger  amount  than  its  existing  shares  or  to  convert  its  paid-up  shares 

into  stock.  —  E.  §  41;  N.  S.  W.  a.  (No.  40  of  1899)  U;  T.  a.  (33  Vic.  No.  22)  12;  S.  A.  a. 
(No.  557)  14  (2);  Q.  e.  (27  Vic.  No.  4)  11;  W.  A.  a.  (56  Vic.  No.  8)  15;  N.  Z.  42.  Cp.  V.  f. 
(No.  1482)  §  51,  infra.  —  For  a  case  where  dissentient  shareholders  were  not  bound  by  an 
alteration,  see  In  re  Provincial,  etc..  Bank,  6  V.  L.  R.  (E.)  145.  The  power  to  increase  capital 
by  forcing  new  shares  on  existing  shareholders  must  be  expressed  in  the  clearest  language.  — 
In  re  Victoria  Sugar  Co.,  14  V.  L.  R.  471. 

Articles  of  association. 

Regulations  to  be  prescribed  by  articles  of  association.  Second  Schedule,  Table  A. 
14.  The  memorandum  of  association  may  in  the  case  of  a  company  Umited  by 
shares,  and  shall  in  the  case  of  a  company  limited  by  guarantee  or  of  an  unlimited 
company,  be  accompanied  when  registered  by  articles  of  association  signed  by  the 
subscribers  to  the  memorandum  of  association  and  prescribing  such  regulations  for 
the  company  as  the  subscribers  to  the  memorandum  of  association  deem  expedient. 
Such  articles  shall  be  expressed  in  separate  paragraphs  numbered  arithmetically 
and  may  adopt  all  or  any  of  the  provisions  contained  in  the  Table  marked  A  in 
the  second  Schedule  hereto.  They  shall,  in  the  case  of  a  company  whether  limited 
by  guarantee  or  unhmited  that  has  a  capital  divided  into  shares,  state  the  amount 
of  capital  with  which  the  company  proposes  to  be  registered;  and,  in  the  case  of 
a  company  whether  limited  by  guarantee  or  unlimited  that  has  not  a  capital  divided 
into  shares,  state  for  the  purpose  of  enabUng  the  Registrar-Greneral  to  determine 
the  fees  payable  on  registration  the  number  of  members  with  which  the  company 
proposes  to  be  registered.  In  a  company  limited  by  guarantee  or  unlimited  and 
having  a  capital  divided  into  shares  each  subscribers  shall  take  one  share  at  the 
least,  and  shall  write  opposite  to  his  name  in  the  memorandum  of  association  the 
number  of  shares  he  takes.  —  E.  §§  3,  4,  5,  10,  12;  N.  S.  W.  a.  (No.  40  of  1899)  12;  T.  a. 
(33  Vic.  No.  22)  14;  S.  A.  a.  (No.  557)  15;  Q.  e.  (27  Vic.  No.  4)  13;  VV.  A.  a.  (56  Vic.  No.  8)  16;  N. 
Z.  22.  —  The  articles  of  association  and  the  regulations  thereunder  must  be  in  accordance 
with  the  terms  of  the  Act.  -7-  Schmidt  v.  Garden  Gully  Co.,  4  A.  J.  R.  66,  137.  —  Where  under 
the  regulations  of  a  company  directors  are  elected  by  a  resolution  the  power  to  rescind  resolutions 
at  a  subsequent  extraordinary  general  meeting  does  not  include  a  power  to  rescind  such  election. 

—  Schaw  v.  Wekey,  1  V.  R.  (L.)  205;  1  A.  J.  R.  161;  Aberfeldie  G.  M.  Co.  v.  Walters,  2  V.  L.  B. 
(E.)  116. 

15.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  13,  except:  "such  last-mentioned"  is  sub- 
stituted for  "the  last-mentioned". 

16.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  14,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  "when  registered",  and  before  "all  moneys";  "Part  of 
this"  is  inserted  before  "Act";  "such  conditions"  substituted  for  "the  conditions". 

—  Cp.  Gillespie  &  Co.  v.  Reid,  (1905),  V.  L.  R.  101;  26  A.  L.  T.  154;  11  A.  L.  R.  12. 

General  provisions. 

Registration  of  memorandum  of  association  and  articles  of  association.  Third 
Schedule.  Fourth  Schedule.  17.  The  memorandum  of  association  and  articles  of 
association  (if  any)  shall  be  dehvered  to  the  Registrar-General  who  shall  retain  and 
register  the  same.  There  shall  be  paid  to  the  Registrar-General  by  a  company 
having  a  capital  divided  into  shares  in  respect  of  the  several  matters  mentioned 
in  the  third  Schedule  hereto  the  several  fees  therein  specified;  and  by  a  company 
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not  having  a  capital  divided  into  shares  in  respect  of  the  several  matters  mentioned 
in  the  fourth  Schedule  hereto  the  several  fees  therein  specified,  or  such  smaller 
fees  as  the  Grovemor  in  Council  may  in  either  case  from  time  to  time  direct.  — 
E.  §§  15,  244;  N.  S.  W.  a.  (No.  40  of  1899)  15;  T.  a.  (33  Vic.  No.  22)  17;  S.  A.  a.  (No.  557) 
19  (1),  250;  Q.  e.  (27  Vic.  No.  4)  16;  W.  A.  a.  (56  Vic.  No.  8)  20  (1),  250;  N.  Z.  26  (1).  —  See 
also  f.  (No.  1482)  §  82,  infra.  In  proof  of  the  incorporation  of  a  company,  a  Oovemment 
Oazeiie  was  put  in  evidence,  purporting  to  be  a  certificate  that  the  company  had  been  registered 
by  the  subscriber,  Henry  Krone,  Acting  Registrar-General.  Held,  there  had  been  a  full  compli- 
ance with  the  requirements  of  this  section  as  to  the  certificate  being  signed  by  the  Registrar- 
General.  —  Union  Finance,  etc.,  Co.  v.  Woolcott,   15  V.  L.  R.  504;  11  A.  L.  T.  64;  Reg.  v.  Walter, 

5  A.  J.  R.  25.  —  The  court  will  assume  that  the  officer  has  published  this  notice,  and  mere  ab- 
sence of  proof  will  not  justify  the  court  in  saying  that  the  company  has  not  been  duly  register- 
ed and  wholly  incorporated  under  the  Act.  —  In  re  Hall,  10  A.  L.  T.  30. 

Effect  of  registration.  18.  Upon  the  Registration  of  the  memorandum  of  asso- 
ciation and  of  the  articles  of  association  in  cases  where  articles  of  associatioii  are 
by  this  Part  of  this  Act  or  by  the  desire  of  the  parties  required  to  be  registered, 
the  Registrar-General  shall  notify  in  the  Government  Gazette  that  the  company  is 
incorporated,  and  in  the  case  of  a  hmited  company  that  the  company  is  limited; 
and  thereupon  the  subscribers  of  the  memorandum  of  association  together  with 
such  other  persons  as  may  from  time  to  time  become  members  of  the  company 
shall  be  a  body  corporate  by  the  name  contained  ia  the  memorandum  of  association 
capable  forthwith  of  exercising  all  the  functions  of  an  incorporated  company  and 
having  perpetual  succession  and  a  common  seal  with  power  to  hold  lands,  but  with 
such  Eability  on  the  part  of  the  members  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  the  same  being  wound  up  as  is  hereinafter  mentioned.  Such 
notice  shall  be  conclusive  evidence  that  all  the  requisitions  of  this  Part  of  this  Act 
in  respect  of  registration  have  been  compUed  with.  —  E.  §  16;  N.  S.  W.  a.  (No.  40 
of  1899)  16;  T.  a.  (33  Vie.  No.  22)  18;  S.  A.  a.  (No.  557)  19  (2.  3),  20;  Q.  e.  (27  Vic.  No.  4) 
17;  W.  A.  a.  (56  Vic.  No.  8)  20  (2,  3),  21;  N.  Z.  76  (3—5).  Cp.  f.  (No.  1482)  §  62,  164,  infra. 
—  Where  the  registration  is  defective  a  person  who  has  signed  the  deed  of  association  is  not 
estopped  from  showing  that  the  recitals  in  the  deed  are   erroneous.  —  Reeves   v.  Greene, 

6  W.  W.  &  a'  B.  (L.)  87.  Where  a  declaration  avers  that  a  company  is  "registered",  and  such 
allegation  is  not  traversed,  it  will  be  deemed  to  be  admitted.  —  Wellington,  etc.,  Co.  v.  Lambrick, 
1  V.  R.  (L.)  13;  1  A.  J.  R.  26.  Evidence  showing  that  a  company  is  carrying  on  bussiness  in 
New  South  Wales  and  Victoria,  having  offices  in  both  colonies,  is  prima  facie  evidence  of  in- 
corporation in  New  South  Wales.  —  Picturesque  Atlas  Co.  v.  Searle,  18  V.  L.  R.  633;  14  A.  L.  T. 
155.    But  see  now  f.  (No.  1482)  §  72. 

Inspection  of  documents.  19.  Every  person  may  inspect  the  documents  kept 
by  the  Registrar-Gteneral  relating  to  companies  under  this  Part  of  this  Act,  and 
may  require  a  certificate  of  the  incorporation  of  any  company  or  a  copy  or  extract 
of  any  other  document  or  any  part  of  any  other  document  to  be  certified  by  the 
Registrar-General;  and  there  shall  be  paid  for  each  such  inspection  one  shilling, 
and  for  such  certificate  of  incorporation  five  shillings,  and  for  each  foUo  of  such 
copy  or  extract  sixpence,  or  such  smaller  fees  as  the  Governor  in  CJouncil  may  from 
time  to  time  appoint.  —  E.  §  243;  N.  S.  W.  a.  (No.  40  of  1899)  166  (c);  T.  a.  (33  Vio.  No.  22) 
206;  S.  A.  a.  (No.  557)  202;  Q.  e.  (27  Vic.  No.  4)  172;  W.  A.  a.  (56  Vic.  No.  8)  204;  N.  Z.  11. 

Copies  of  memorandum  and  articles  to  be  given  to  members.  20.  A  copy  of 
the  memorandum  of  association  having  annexed  thereto  the  articles  of  association 
(if  any)  shall  be  forwarded  to  every  member  at  his  request  on  payment  of  the  sum 
of  one  shiUing  or  such  less  sum  as  may  be  prescribed  by  the  company  for  each  copy 
including  such  annex  as  aforesaid.  And  if  any  company  makes  default  in  forwarding 
a  copy  of  the  memorandum  of  association  and  articles  of  association  (if  any)  to  a 
member  in  pursuance  of  this  section,  the  company  so  making  default  shall  for  each 
offence  incur  a  penalty  not  exceeding  one  pound.  —  E.  §  18;  N.  S.  W.  a.  (No  40  of 
1899)233;  T.  a.  (33  Vic.  No.  22)  19;  S.  A.  a.  (No.  557)  22;  Q.  c.  (27  Vic.  No.  4)  18;  W.  A.  a. 
(56  Vic.  No.  8)  23;  N.  Z.  25. 

Prohibition  against  identity  of  names  in  companies.  21.  No  company  shall  be 
registered  under  a  name  identical  with  that  by  which  a  subsisting  company  is  al- 
ready registered  or  so  nearly  resembling  the  same  as  in  the  opinion  of  the  Registrar- 
General  to  be  calculated  to  deceive,  except  where  the  subsisting  company  is  in  course 
of  being  dissolved  and  testifies  its  consent  in  such  manner  as  the  Registrar-General 
requires;  and  if  any  company  through  inadvertence  or  otherwise  is  without  such 
consent  as  aforesaid  registered  by  a  name  identical  with  that  by  which  a  subsisting 
company  is  registered  or  so  nearly  resembling  the  same  as  to  be  calculated  to  deceive. 
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such  first-mentioned  company  may  with  the  sanction  of  the  Registrar-General 
change  its  name;  and  upon  such  change  being  made  the  Registrar-General  shall 
enter  the  new  name  on  the  register  in  the  place  of  the  former  name,  and  shall  pubhsh 
a  notice  of  incorporation  altered  to  meet  the  circumstances  of  the  case.  But  no 
such  alteration  of  name  shall  affect  any  rights  or  obhgations  of  the  company  or 
render  defective  any  legal  proceedings  instituted  or  to  be  instituted  by  or  against 
the  company;  and  any  legal  proceeding  may  be  continued  or  commenced  against 
the  company  by  its  new  name  that  might  have  been  continued  or  commenced 
against  the  company  by  its  former  name.  —  E.  §  8;  N.  S.  W.  a.  (No.  40  of  1899)  234; 
T.  H.  (33  Vic.  No.  22)  20;  S.  A.  a.  (No.  557)  23;  Q.  e.  (27  Vic.  No.  4)  19;  W.  A.  a.  (56  Vic. 
No.  8)  24;  N.  Z.  27,  28.  See  also  restrictions  on  names  imposed  by  f.  (No.  1482)  §  50,  51,  and  p. 
(No.  2156)  §  2,  infra. 

Power  of  companies  to  change  name.  22,  Any  company  registered  under  this 
Part  of  this  Act  with  the  sanction  of  a  special  resolution  of  the  company  and  with 
the  approval  of  the  Governor  in  Council  may  change  its  name,  and  upon  such  change 
being  made  the  Registrar-Greneral  shall  enter  the  new  name  on  the  register  in  the 
place  of  the  former  name  and  shall  issue  a  certificate  of  incorporation  altered  to 
meet  the  circumstances  of  the  case,  but  no  such  alteration  of  name  shall  affect 
any  rights  or  obhgations  of  the  company  or  render  defective  any  legal  proceedings 
instituted  or  to  be  instituted  by  or  against  the  company,  and  any  legal  proceedings 
may  be  continued  or  commenced  against  the  company  by  its  new  name  that  might 
have  been  continued  or  commenced  against  the  company  by  its  former  name.  — 
E.  §  8;  N.  S.  W.  a.  (No.  40  of  1899)  225;  T.  a.  (33  Vic.  No.  22)  13;  S.  A.  a.  (No.  557)  65;  Q.  e. 
(27  Vic.  No.  4)  12;   W.  A.  a.    (56  Vic.  No.  8)  67;  N.  Z.  160.  Cp.  f.  (No.  1482)  §  164. 

Division  2.    Distribution  of  capital  and  liability  of  members  of  companies 

and  associations. 
Nature  of  interest  in  company.  23.  The  shares  or  other  interest  of  any  member 
in  a  company  under  this  Part  of  this  Act  shaU  be  personal  estate  capable  of  being 
transferred  in  manner  provided  by  the  regulations  of  the  company,  and  shall  not 
be  of  the  nature  of  real  estate ;  and  each  share  shall  in  the  case  of  a  company  having 
a  capital  divided  into  shares  be  distinguished  by  its  appropriate  number.  —  E.  §  22; 
N.  S.  W.  a.  (No.  40  of  1899)  235;  T.  a.  (33  Vic.  No.  22)  22;  S.  A.  a.  (No.  557)  24;  Q.  e.  (27  Vic. 
No.  4)  21;  W.  A.  a.  (56  Vic.  No.  8)  25;  N.  Z.  30.  —  Shares  pledged  as  collateral  may  be  redeem- 
ed like  other  mortgaged  property.  —  Niemann  v.  WeUer,  3  W.  W.  &  a'  B.  (E.)  125.  Pre- 
ferred, deferred  and  debenture  stock  and  shares  in  a  company  do  not  pass  tinder  a  bequest 
of  "moneys  and  securities".  —  In  the  WiU  of  Wilhamson,  26A.  L.  T.  91;  10  A.  L.  B.  197. 
24.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  18.  —  See  §  36,  71,  93,  f.  (No.  1482)  §  58,  104 
(3).  —  Where  a  transfer  was  executed,  and  lodged  with  the  company  for  registration,  but  the 
shares  were  sold  on  a  condition  which  was  never  fulfilled,  and  at  the  time  that  action  was  brought 
the  transferor  was  still  the  registered  holder,  it  was  held  that  the  transferor  remained  liable 
for  calls.  —  Essendon  Land,  etc.,  Co.  v.  Upton,  17  V.  L.  R.  248. 

Transfer  by  personal  representative.  25.  Any  transfer  of  the  share  or  other 
interest  of  a  deceased  member  of  a  company  under  this  Part  of  this  Act  made  by 
his  personal  representative  shall,  notwithstanding  such  personal  representative  may 
not  himself  be  a  member,  be  of  the  same  vaUdity  as  if  he  had  been  a  member  at 
the  time  of  the  execution  of  the  instrument  of  transfer.  —  E.  §  29;  N.  S.  W.  a.  (No.  40 
of  1899)  236;  T.  a.  (33  Vic.  No.  22)24;  S.  A.  a.  (No.  557)27;  Q.  e.  (27  Vic.  No.  4)23;  W. 
A.  a.  (56  Vic.  No.  8)  28;  N.  Z.  32. 

Register  of  members.  26.  Every  company  under  this  Part  of  this  Act  shall 
cause  to  be  kept  in  one  or  more  books  a  register  of  its  members;  and  there  shall 
be  entered  therein  the  following  particulars:  I.  The  names,  and  addresses,  and 
the  occupations  (if  any)  of  the  members  of  the  company;  with  the  addition,  in 
the  case  of  a  company  having  a  capital  divided  into  shares,  of  a  statement  of  the 
shares  held  by  each  member  distinguishing  each  share  by  its  number,  and  of  the 
amount  paid  or  agreed  to  be  considered  as  paid  on  the  shares  of  each  member; 

II.  The  date  at  which  the  name  of  any  person  was  entered  in  the  register  as  a  member. 

III.  The  date  at  which  any  person  ceased  to  be  a  member.  Every  company  acting 
in  contravention  of  this  section  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  its  default  in  complying  with  the  provisions  of  this 
section  continues;  and  every  director  or  manager  who  knowingly  and  wilfully 
authorizes  and  permits  such  contravention  shall  incur  the  hke  penalty.  —  E.  §  25; 
N.  S.  W.  a.  (No.  40  of  1899)  19;  T.  a.  (33  Vic.  No.  22)  24;  S.  A.  a.  (No.  557)  28;  Q.  e.  (27  Vic. 
No.  4)  24;  W.  A.  a.   (56  Vic.  No.  8)  29;  N.  Z.  100.   As  to  branch  registers  see  f.  (No.  1482) 
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I  61 — 69.  —  A  person  whose  name  was  entered  on  the  register  for  the  purpose  of  subsequent 
transfer  by  liim  to  others  was  held  to  be  a  member  even  though,  with  the  knowledge  of  the 
company,  his  name  was  placed  on  the  register  for  the  mere  purpose  of  fulfilling  a  formality  in 
the  transfer.  —  lu  re  Mercantile  Bank,  20  V.  L.  R.  489;  16  A.  L.  T.  89,  105. 

Annual  list  of  members.  27.  Every  company  under  this  Part  of  this  Act  having 
a  capital  divided  into  shares  shall  make  once  at  least  in  every  year  a  list  of  all 
persons  who  on  the  fourteenth  day  succeeding  the  day  on  which  the  ordinary  general 
meeting,  or,  if  there  is  more  than  one  ordinary  meeting  in  each  year,  the  first  of 
such  ordinary  general  meetings  is  held  are  members  of  the  company;  and  such  list 
shall  state  the  names,  addresses,  and  occupations  of  all  the  members  therein  men- 
tioned, and  the  number  of  shares  held  by  each  of  them,  and  shall  contain  a  summary 
specifying  the  following  particulars:  I.  The  amount  of  the  capital  of  the  company 
and  the  number  of  shares  into  which  it  is  divided ;  II.  The  number  of  shares  taken 
from  the  commencement  of  the  company  up  to  the  date  of  the  summary;  III.  The 
amount  of  calls  made  on  each  share;  IV.  The  total  amount  of  calls  received;  V.  The 
total  amount  of  calls  unpaid;  VI.  The  total  amount  of  shares  forfeited;  VII.  The 
names,  addresses,  and  occupations  of  the  persons  who  have  ceased  to  be  members 
since  the  last  hst  was  made  and  the  number  of  shares  held  by  each  of  them.  The 
above  list  and  summary  shall  be  contained  in  i\  separate  part  of  the  register,  and 
shall  be  completed  within  seven  days  after  such  fourteenth  day  as  is  mentioned 
in  this  section;  and  a  copy  shall  forthwith  be  forwarded  to  the  Registrar-General. 
—  E.  §  26;  N.  S.  W.  a.  (No.  40  of  1899)  20;  T.  a.  (33  Vie.  No.  22)  26;  S.  A.  a.  (No.  557)  20;  Q.  e. 
(27  Vic.  No.  4)  25;  W.  A.  a.  (56  Vic.  No.  8)  30;  N.  Z.  101  (1—2).  See  also  f.  (No.  1482)  §  22,  infra. 

Penalty  on  company  not  keeping  a  proper  register.  28.  If  any  company  under 
this  Part  of  this  Act  having  a  capital  divided  into  shares  makes  default  in  com- 
plying with  the  provisions  of  this  Part  of  this  Act  with  respect  to  forwarding  such 
list  of  members  or  summary  as  is  hereinbefore  mentioned  to  the  Registrar- Greneral, 
such  company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  such  default  continues;  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfully  authorizes  or  permits  any  such  default  shall  incur  a 
hke  penalty.  —  E.  §  26;  N.  S.  W.  a.  (No.  40  of  1899)  21;  T.  a.  (33  Vi.  No.  22)  27;  S.  A.  a. 
(No.  557)  30;  Q.  e.  (27  Vic.  No.  4)  26;  W.  A.  a.  (56  Vic.  No.  8)  31;  N.  Z.  101  (3).  —  A  non- 
compliance with  this  section  extending  over  several  days  does  not  constitute  a  separate 
offence  for  each  day  so  as  to  be  incapable  of  being  comprised  in  one  summons  and  one  con- 
viction. —  Ex  parte  Colonial  Mutual  Life  Assurance  Co.,  4  V.  L.  R.  (L.)  287. 

29.  =  N.  S.W.  a.  (No.  40  of  1899)  §22,  except:  "formed  or  registered"  is 
omitted;  "Registrar-General"  is  substituted  for  "Registrar". 

30.  =  N.  S.  W.  a.  (No.  40  of  1899)  §23,  except:  "formed  or  registered"  is 
omitted;  "Registrar-General"  is  substituted  for  "Registrar",  in  both  places  where 
it  occurs. 

Entry  of  trusts  on  register.  31.  No  notice  of  any  trust,  expressed,  implied, 
or  constructive,  shall  be  entered  on  the  register  in  the  case  of  companies  under  this 
Part  of  this  Act,  or  be  receivable  by  the  Registrar- General.  —  E.  §  27;  N.  S.  W.  a. 
(No.  40  of  1899)  237;  T.  a.  (33  Vic.  No.  22)  32;  S.  A.  a.  (No.  557)  31;  Q.  e.  (27  Vic.  No.  4) 
29;  W.  A.  a.  (56  Vic.  No.  8)  32;  N.  Z.  103.  —  The  cestui  que  truM  can  not  be  made  liable 
for  calls.  —  Melbourne,  etc..  Syndicate  v.  Brougham,  12  V.  L.  R.  902.  But  equitable  rights  in 
shares  may  be  created,  although  no  transfer  is  made.  —  Dean  v.  Gillespie,  8  A.  L.  T.  140,  over- 
ruling Fattorini  v.  Hill,  8  A.  L.  T.  87.  But  a  company  registering  shares  as  belonging  to  a 
certain  person  as  representative  of  the  estate  of  »  deceased  person  can  not  subject  such  shares 
to  a  lien  to  secure  an  individual  indebtedness  of  such  person  to  the  company.  —  McLaughlin 
V.  Bank  of  Victoria,  20  V.  L.  R.  433;  15  A.  L.  T.  203;  16  A.  L.  T.  54.  As  to  trustee's  right  to 
indemnity,  see  In  re  Mercantile  Bank  of  Australia,  21  V.  L.  R.  476;  17  A.  L.  T.  99;  1  A. 
L.  R.  78. 

32.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  238,  except:  "a  company"  is  substituted 
for  "any  company  registered  under  this  Act";  "the  share"  is  substituted  for  "the 
phares". 

Inspection  of  register.  33.  The  register  of  members  commencing  from  the  date 
of  the  registration  of  the  company  shall  be  kept  at  the  registered  office  of  the  com- 
pany hereinafter  mentioned;  and,  except  when  closed  as  hereinafter  mentioned, 
shall  during  business  hours  (but  subject  to  such  reasonable  restrictions  as  the  com- 
pany in  general  meeting  may  impose  so  that  not  less  than  two  hours  in  each  day 
be  appointed  for  inspection)  be  open  to  the  inspection  of  any  member  gratis,  and 
to  the  inspection  of  any  other  person  on  the  payment  of  one  shilling  or  such  less 
sum  as  the  company  may  prescribe  for  each  inspection.    And  every  such  member 
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or  other  person  may  require  a  copy  of  such  register  or  of  any  part  thereof  or  of 
such  list  or  summary  of  members  as  is  hereinbefore  mentioned  on  payment  of 
sixpence  for  every  hundred  words  required  to  be  copied.  If  such  inspection  or 
copy  is  refused,  the  company  shall  incur  for  each  refusal  a  penalty  not  exceeding 
two  pounds  and  a  further  penalty  not  exceeding  two  pounds  for  every  day  during 
which  such  refusal  continues;  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfuUy  authorizes  or  permits  such  refusal  shall  incur  the  Uke 
penalty;  and  in  addition  to  the  above  penalty  any  judge  sitting  in  chambers  may 
by  order  compel  an  immediate  inspection  of  the  register.  —  E.  §  30;  N.  S.  W.  a. 
(No.  40  of  1899)  239;  T.  a.  (33  Vic.  No.  22)  34;  S.  A.  a.  (No.  557)  33;  Q.  e.  (27  Vic.  No.  4)  31; 
W.  A.  a.  (56  Vic.  No.  8)  34;  N.  Z.  104. 

Power  to  close  register.  34.  Any  company  under  this  Part  of  this  Act  may, 
upon  giving  notice  by  advertisement  in  two  newspapers  published  nearest  to  the 
registered  office  of  the  company,  close  the  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year.  —  E.  §  31;  N.  S.  W.  a. 
(Nr.  40  of  1899)  240;  T.  a.  (33  Vic.  No.  22)  35;  S.  A.  ».  (No.  557)  34;  Q.  e.  (27  Vic.  No.  4)  32; 
W.  A.  a.  (56  Vic.  No.  8)  35;  N.  Z.  105. 

Notice  of  increase  of  capital  and  of  members  to  be  given  to  Registrar-General. 
35.  Notice  of  any  increase  beyond  the  registered  capital  in  the  capital  of  a  com- 
pany having  a  capital  divided  into  shares,  whether  such  shares  have  or  have  not 
been  converted  into  stock,  or  of  any  increase  beyond  the  registered  number  in  the 
number  of  members  of  a  company  not  having  a  capital  divided  into  shares,  shall 
be  given  to  the  Registrar-Gfeneral,  in  the  case  of  an  increase  of  capital  within  fifteen 
days  from  the  date  of  the  passing  of  the  resolution  by  which  such  increase  has 
been  authorized,  and  in  the  case  of  an  increase  of  members  within  fifteen  days 
from  the  time  at  which  such  increase  of  members  has  been  resolved  on  or  h&e  taken 
place,  and  the  Registrar- General  shall  forthwith  record  the  amount  of  such  increase 
of  capital  or  members.  If  such  notice  is  not  given  within  the  period  aforesaid,  the 
company  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  such  neglect  to  give  notice  continues;  and  every  director  and  manager  of 
the  company  who  knowingly  and  wilfuUy  authorizes  or  permits  such  default  shall 
incur  the  like  penalty.  —  E.  §  44;  N.  S.  W.  a.  (No.  40  of  1899)  24;  T.  a.  (33  Vic.  No.  22)  36; 
S.  A.  a.  (No.  557)  75;  Q.  e.  (27  Vic.  No.  4)  33;  W.  A.  >^,.  (56  Vic.  No.  8)  77;  N.  Z.  43. 

Remedy  for  improper  entry  or  omission  of  entry  in  register.  36.  When  the 
name  of  any  person  is  without  sufficient  cause  entered  in  or  omitted  from  the  re- 
gister of  members  of  any  company  under  this  Part  of  this  Act,  or  when  default  is 
made  or  unnecessary  delay  takes  place  in  entering  on  the  register  the  fact  of  any 
person  having  ceased  to  be  a  member  of  the  company,  the  person  or  member 
aggrieved,  or  any  member  of  the  company,  or  the  company  itself  may  by  motion 
in  the  Supreme  Court  or  by  application  to  a  Judge  sitting  in  chambers  apply  for 
an  order  that  the  register  may  be  certified;  and  the  C!ourt  or  Judge  may  either 
refuse  such  application,  with  or  without  costs  to  be  paid  by  the  applicant,  or  may 
(if  satisfied  of  the  justice  of  the  case)  make  an  order  for  the  rectification  of  the 
register  and  may  direct  the  company  to  pay  all  the  costs  of  such  motion  or  appli- 
cation and  any  damages  the  party  aggrieved  may  have  sustained.  The  Court  or 
Judge  may  in  any  proceeding  under  this  section  decide  on  any  question  relating 
to  the  title  of  any  person  who  is  a  party  to  such  proceeding  to  have  his  name  entered 
in  or  omitted  from  the  register,  whether  such  question  arises  between  two  or  more 
members  or  alleged  members  or  between  any  members  or  alleged  members  and  the 
company;  and,  generally,  may  in  any  such  proceeding  decide  any  question  that  it 
may  be  necessary  or  expedient  to  decide  for  the  rectification  of  the  register,  and 
may  direct  an  issue  to  be  tried  in  which  any  question  of  law  may  be  raised.  — 
E.  §  32;  N.  S.  W.  ».  (No.  40  of  1899)  232  (1—3);  T.  a.  (33  Vic.  No.  22)  37;  S.  A.  a.  (No.  557) 
35;  Q.  e.  (27  Vic.  No.  4)  34;  W.  A.  a.  (56  Vic.  No.  8)  36;  N.  Z.  106,  107.  —  See  f.  (No.  1482) 
§  58,  125,  infra.  Cp.  also  cases  in  notes  to  §  69  and  §  93,  infra.  A  fraud  which  was  not  an 
inducing  cause  for  the  taking  of  shares  is  not  a  ground  for  ordering  removal  of  name.  — 
Creswick  Grand  Trunk  Co.  v.  Rowell,  2  A.  J.  R.  35.  This  section  includes  as  an  alleged  member 
a  person  demanding  a  transfer  of  shares.  But  he  should  either  serve  his  transferor  with  notice 
of  the  application,  or  give  an  adequate  excuse  for  not  doing  so.  —  In  re  Gippsland  S.  N.  Co., 
1  V.  L.  R.  (E.)  141.  Persons  who  withdrew  their  application  for  shares  before  it  was  acted  on, 
and  never  received  notice  of  allotment  or  registry,  need  not  take  any  steps  to  have  their  names 
removed  from  the  register.  —  In  re  Provincial  and  Suburban  Bank,  7  V.  L.  R.  (E.)  63;  3  A.  L.  T. 
11.  As  to  rights  against  a  promoter  fraudulently  inducing  the  purchase  of  shares,  see  Curwen 
V.  Yan  Yean  Land  Co.,  17  V.  L.  R.  745;  13  A.  L.  T.  147;  f.  (No.  1482)  §  110,  note.    The  right  to 
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rectification  may  be  lost  by  laches,  especially  if  third  parties  have  altered  their  position  on 
the  faith  of  the  plaintiff's  name  appearing  on  the  register.  —  Whittlesea  Land  Co.  v.  Gutheil, 
18  V.  L.  B.  557;  14  A.  L.  T.  48;  Osborne  Park,  etc.,  Co.  v.  Pegg,  18  V.  L.  R.  515;  In  re  Heights 
of  Maribymong  Estate  Co.,  22  V.  L.  R.  432;  18  A.  L.  T.  215;  3  A.  L.  R.  65.  Where  under  the 
articles  of  association  the  directors  have  power  to  decline  to  register  a  transfer  of  shares  where 
the  transferor  is  indebted  to  the  company,  no  order  will  be  made  where  it  appears  that  the 
directors  have  never  been  asked  to  exercise  the  discretion  given  them  under  the  articles.  — 
Ex  parte  Perchard,  12  A.  L.  T.  60.  And  after  the  company  has  gone  into  liquidation  the  Court 
will  not  exercise  the  discretion  thus  vested  in  the  directors.  —  In  re  Chatsworth  Estate  Co., 
18  V.  L.  R.  442;  14  A.  L.  T.  26.  The  measure  of  damages  for  a  wrongful  refusal  to  register  a 
transfer  of  shares  is  the  value  of  the  shares  at  the  time  of  the  refusal.  —  McLauglin  v.  Bank 
of  Victoria;  20  V.  L.  R.  433;  15  A.  L.  T.  203;  16  A.  L.  T.  54.  For  cases  where  the  Court,  having 
regard  to  the  justice  of  the  case,  refused  to  order  a  rectification  of  the  register,  see  In  re  Irrigable 
Estates  Co.,  20  V.  L.  B.  492;  16  A.  L.  T.  116;  In  re  McCracken's  City  Brewery  Co.,  24  V.  L.  R. 
803;  21  A.  L.  T.  3;  5  A.  L.  R.  126.  Where  a  person  whose  name  appears  on  the  register  in  fact 
held  the  shares  as  trustee,  and  the  trust  has  determined,  he  is  entitled  to  have  his  name  removed.  — 
In  re  Chatsworth  Estate  Co.,  18  V.  L.  R.  400;  14  A.  L.  T.  30;  In  re  Commercial  Bank,  18  A.  L.  T. 
241;  3  A.  L.  R.  59.  Even  where  the  articles  of  association  empower  the  directors  to  refuse  to 
register  a  transfer  of  shares,  the  discretion  though  absolute  in  its  terms  is  in  the  nature  of  a 
trust,  and  miist  not  be  exercised  capriciously  or  unjustly.  —  In  re  Shaw  &  Co.,  21  V.  L.  R.  599; 
17  A.  X,.  T.  228;  2A.L.  R.  22;  In  re  Australian,  etc..  Deposit  Co.,  (1907),  V.  L.  R.  660.  See 
fmrther  as  to  discretion  of  directors  In  re  McCracken's  City  Brewery  Co.,  24  V.  L.  R.  803; 
21  A.  L.  T.  3;  5  A.  L.  R.  126. 

Notice  to  Registrar-General  of  rectification  of  register.  37.  When  any  order 
has  been  made  rectifying  the  register  in  the  case  of  a  company  hereby  required 
to  send  a  list  of  its  members  to  the  Registrar-Gfeneral,  the  court  shall  by  its  order 
direct  that  due  notice  of  such  rectification  be  given  to  the  Registrar-General.  — 
E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (4);  T.  a.  (33  Vic.  No.  22)  38;  S.  A.  a.  (No.  557)  36;  Q.  e. 
(27  Vic.  No.  4)  35;  W.  A.  a.  (56  Vic.  No.  8)  37;  N.  Z.  108. 

Register  to  be  evidence.  38.  The  register  of  members  shall  be  'prima  facie 
evidence  of  aD  matters  by  this  Part  of  this  Act  directed  or  authorized  to  be  inserted 
therein.  —  E.  §  33;  N.  S.  W.  a.  (No.  40  of  1899)  226;  T.  a.  (33  Vic.  No.  22)  39;  S.  A.  a. 
(No.  557)  37;  Q.  e.  (27  Vic.  No.  4)  36;  W.  A.  a.  (56  Vic.  No.  8)  38;  N.  Z.  109. 

Liability  of  members.  39.  Where  any  company  formed  under  this  Part  of  this 
Act  ifi  woimd  up,  every  present  and  past  member  of  such  company  shall  be  Hable 
to  contribute  to  the  assets  of  the  company  to  an  amount  sufficient  for  payment 
of  the  debts  of  the  company  and  the  costs,  charges,  and  expenses  of  the  winding-up, 
and  for  the  payment  of  such  sums  as  may  be  required  for  the  adjustment  of  the 
rights  of  the  contributor ies  amongst  themselves,  ■with  the  qualifications  following 
(that  is  to  say):  I.  No  past  member  shall  be  liable  to  contribute  to  the  assets  of 
the  company  if  he  has  ceased  to  be  a  member  for  a  period  of  one  year  or  upwards 
prior  to  the  commencement  of  the  winding-up;  II.  =  N.  S.  W.  a.  (No.  40  of  1899) 
I  33  (b) ;  in.  No  past  member  shall  be  Sable  to  contribute  to  the  assets  of  the 
company  unless  it  appears  to  the  court  that  existing  members  are  unable  to  satisfy 
the  contributions  required  to  be  made  by  them  in  pursuance  of  this  Part  of  this 
Act;  IV.  If  the  company  be  hmited  by  shares,  no  contribution  shall  be  required 
from  any  member  exceeding  the  amount  (if  any)  unpaid  on  the  shares  in  respect 
of  which  he  is  hable  as  a  present  or  past  member;  V.  If  the  company  be  limited 
by  guarantee,  no  contribution  shall  be  required  from  any  member  exceeding  the 
amount  of  the  undertaking  entered  into  on  his  behalf  by  the  memorandum  of 
association;  VI.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  33  (f),  except:  "this  Part  of"  is 
inserted  before  "this  Act";  VII.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  33  (g),  except: 
"contributors"  is  substituted  for  "contributories".  —  E.  §  123;  N.  S.  W.  a.  (No.  40  of 
1899)  33;  T.  a.  (33  Vic.  No.  22)  40;  S.  A.  a.  (No.  557)  99;  Q.  e.  (27  Vic.  No.  4)  37;  W.  A.  a. 
(56  Vic.  No.  8)  101;  N.  Z.  66 — 68.  —  As  to  the  liability  when  shares  are  held  in  trust,  see 
note  to  §  13,  supra.  For  an  application  of  subsection  (VII.)  see  Robison  Bros.  v.  Sloss,  14  A.  L. 
T.  145. 

Division  3.  Management  and  administration  of  companies  and  asaociations. 
Provisions  for  protection  of  creditors. 
Registered  office  of  company.  Notice  of  situation  of  registered  office.  40.  Every 
Gompanjr  under  this  Part  of  this  Act  shall  have  a  registered  office  to  which  all 
communications  and  notices  may  l>e  addressed.  If  any  company  under  this  Part 
of  this  Act  carries  on  business  without  having  such  an  office,  it  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  business  is  so  carried  on. 
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Notice  of  the  situation  of  such  registered  office  and  of  any  change  therein  shall 
be  inserted  in  the  Oovernment  Oazette  and  in  one  newspaper  published  nearest  to 
the  registered  office  of  the  company,  and  shall  be  given  to  the  Registrar-General 
and  recorded  by  him.  Until  such  notice  is  given,  the  company  shall  not  be  deemed 
to  have  comphed  with  the  provisions  of  this  Part  of  this  Act  with  respect  to  having 
a  registered  office.  —  E.  §  62;  N.  S.  W.  a.  (No.  40  of  1899)  227,  231;  T.  a.  (33  Vic.  No.  22)  43, 
44;  S.  A,  a.  (No.  557)  38;  Q.  e.  (27  Vic.  No.  4)  38,  39;  W.  A.  a.  (56  Vic.  No.  8)  39;  N.  Z.  124,  125. 

Publication  of  name  by  a  limited  company.  41.  Every  limited  company  under 
this  Part  of  this  Act,  whether  hmited  by  shares  or  by  guarantee,  shall  paint  or 
affix,  and  shall  keep  painted  or  affixed,  its  name  on  the  outside  of  every  office 
or  place  in  which  the  business  of  the  company  is  carried  on  in  a  conspicuous  position 
in  letters  easily  legible;  and  shall  have  its  name  engraven  in  legible  characters  on 
its  seal;  and  shall  have  its  name  mentioned  in  legible  characters  in  all  notices, 
advertisements,  and  other  official  pubHcations  of  such  company,  and  in  all  bills  of 
exchange,  promissory  notes,  indorsements,  cheques,  and  orders  for  money  or  goods 
purporting  to  be  signed  by  or  on  behalf  of  such  company,  and  in  all  bills  of  parcels, 
invoices,  receipts,  and  letters  of  credit  of  the  company.  —  E.  §  63  (1);  N.  S.  W.  a. 
(No.  40  of  1899)  67;  T.  a.  (33  Vic.  No.  22)  45;  S.  A.  a.  (No.  557)  40  (1);  Q.  e.  (27  Vie.  No.  4) 
40;  W.  A.  a.  (56  Vic.  No.  8)  41  (1);  N.  Z.  126. 

Penalties  for  non-publication  of  name.  42.  If  any  Umited  company  tmder  this 
Part  of  this  Act  does  not  paint  or  affix  and  keep  painted  or  affixed  its  name  in 
manner  directed  by  this  Part  of  this  Act  it  shall  be  liable  to  a  penalty  not  exceed- 
ing five  pounds  for  not  so  painting  or  affixing  its  name,  and  for  every  day  during 
which  such  name  is  not  so  kept  painted  or  affixed :  and  every  director  and  manager 
of  the  company  who  knowingly  and  wilfully  authorizes  or  permits  such  default 
shall  be  hable  to  the  like  penalty.  And  if  any  director,  manager,  or  officer  of  such 
company,  or  any  person  on  its  behalf  uses  or  authorizes  the  use  of  any  seal  pur- 
porting to  be  a  seal  of  the  company  whereon  its  name  is  not  so  engraven  as  aforesaid, 
or  issues  or  authorizes  the  issue  of  any  notice,  or  advertisement,  or  other  official 
pubhcation  of  such  company,  or  signs,  or  authorizes  to  be  signed  on  behalf  of  such 
company  any  bill  of  exchange,  promissory  note,  or  indorsement,  cheque,  order  for 
money  or  goods,  or  issues  or  authorizes  to  be  issued  any  bill  of  parcels,  invoice, 
receipt,  or  letter  of  credit  of  the  company  wherein  its  name  is  not  mentioned  in 
manner  aforesaid,  he  shall  be  liable  to  a  penalty  of  fifty  pounds;  and  shall  further 
be  personally  liable  to  the  holder  of  any  such  bill  of  exchange,  promissory  note, 
cheque,  or  order  for  money  or  goods  for  the  amount  thereof,  unless  the  same  is 
duly  paid  by  the  company.  —  E.  §  63  (2,  3);  N.  S.  W.  a.  (No.  40  of  1899)  68;  T.  a.  (33  Vic. 
No.  22)  46;  S.  A.  a.  (No.  567)  40  (2);  Q.  e.  (27  Vic.  No.  4)  41;  W.  A.  a.  (56  Vic.  No.  8)  41  (2); 
N.  Z.  127,  128. 

Register  of  mortgages.  43.  Every  Umited  company  under  this  Part  of  this 
Act  shall  keep  a  register  of  all  mortgages  and  charges  specifically  affecting  property 
of  the  company;  and  shall  enter  in  such  register  in  respect  of  each  mortgage  or 
charge  a  short  description  of  the  property  mortgaged  or  charged,  the  amount  of 
charge  created,  and  the  names  of  the  mortgagees  or  persons  entitled  to  such  charge. 
If  any  property  of  the  company  is  mortgaged  or  charged  without  such  entry  as 
aforesaid  being  mEide,  every  director,  manager,  or  other  officer  of  the  company 
who  knowingly  and  wUfuUy  authorizes  or  permits  the  omission  of  such  entry  shall 
incur  a  penalty  not  exceeding  fifty  pounds.  The  register  of  mortgages  required  by 
this  section  shall  be  open  to  inspection  by  any  creditor  or  member  of  the  company 
at  all  reasonable  times;  and  if  such  inspection  is  refused,  any  officer  of  the  com- 
pany refusing  the  same  and  every  director  and  manager  of  the  company  authorizing 
or  knowingly  and  wilfully  permitting  such  refusal  shall  incur  a  penalty  not  ex- 
ceeding five  pounds  and  a  further  penalty  not  exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues;  and  in  addition  to  the  above  penalty  any 
Judge  sitting  in  chambers  may  by  order  compel  an  immediate  inspection  of  the 
register.  —  E.  §  100;  N.  S.  W.  a.  (No.  40  of  1899)  243;  T.  n.  (33  Vic.  No.  22)  47;  S.  A.  a. 
(No.  557)  41;  Q.  e.  (27  Vic.  No.  4)  42;  W.  A.  a.  (56  Vic.  No.  8)  43;  N.  Z.  129.  See  f.  (No.  1482) 
J  53,  54.   Op.  In  re  Chaffey  Bros.,  21  V.  L.  R.  727,  2  A.  L.  R.  74. 

[§  44  relates  to  statements  by  banking,  insurance,  deposit,  provident,  and 
benefit  companies  and  societies.] 

List  of  directors  to  be  sent  to  Registrar-General.  45.  Every  company  under 
this  Part  of  this  Act  and  not  having  a  capital  divided  into  shares  shall  keep  at 
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ite  registered  office  a  register  containing  the  names,  and  addresses,  and  the  occu- 
pations of  its  directors  or  managers;  and  shall  send  to  the  Registrar- General  a 
copy  of  such  register,  and  shall  from  time  to  time  notify  to  him  any  change  that 
takes  place  in  such  directors  or  managers.  —  E.  §  75;  N.  S.  W.  a.  (No.  40  of  1899)  70; 
T.  ».  (33  Vic.  No.  22)  49;  S.  A.  a.  (No.  567)  43  (1);  Q.  e.  (27  Vic.  No.  4)  44;  W.  A.  a.  (56  Vic. 
No.  8)  45  (1);  N.  Z.  102  (1).    Cp.  No.  1482,  §  166,  infra. 

Penalty  on  company  not  keeping  register  of  directors.  46.  If  any  company 
under  this  Part  of  this  Act  and  not  having  a  capital  divided  into  shares  makes 
default  in  keeping  a  register  of  its  directors  or  managers,  or  in  sending  a  copy  of 
such  register  to  the  Registrar-General  in  compUance  with  the  foregoing  rules,  or  in 
notifying  to  the  Registrar- General  any  change  that  takes  place  in  such  directors  or 
managers,  such  delinquent  company  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  during  which  such  default  continues,  and  every  director  and  manager 
of  such  company  who  knowingly  and  wilfully  authorizes  or  permits  such  default  shall 
incur  the  hke  penalty.  —  E.  §  75;  N.  S.  W.  a.  (No.  40  of  1899)  71;  T.  a.  (33  Vic.  No.  22)  50; 
S.  A.  a.  (No.  557)  43  (2);  Q.  e.  (27  Vic.  No.  4)  45;  W.  A.  o.  (56  Vic.  No.  8)  45  (2);  N.  Z.  102  (2). 

Contracts  how  made.  47.  Contracts  on  behalf  of  any  company  under  this  Part 
of  this  Act  may  be  made,  varied,  or  discharged  as  follows  (that  is  to  say) :  I.  Any 
contract  which  if  made  between  private  persons  would  be  by  law  required  to  be 
in  writing  under  seal  may  be  made,  varied,  or  discharged  in  the  name  and  on  behalf 
of  the  company  in  writing  under  the  common  seal  of  the  company;  II.  Any  con- 
tract which  if  made  between  private  persons  would  be  by  law  required  to  be  in 
writing  and  signed  by  the  parties  to  be  charged  therewith  may  be  made,  varied,  or 
discharged  in  the  name  and  on  behalf  of  the  company  in  writing  signed  by  any 
person  acting  under  the  express  or  imphed  authority  of  the  company;  III.  Any 
contract  which  if  made  between  private  persons  would  by  law  be  valid  although 
made  by  parol  only  and  not  reduced  into  writing  may  be  made,  varied,  or  discharged 
by  parol  in  the  name  and  on  behalf  of  the  company  by  any  person  acting  under 
the  express  or  implied  authority  of  the  company.  And  all  contracts  made  accord- 
ing to  the  provisions  herein  contained  shall  be  effectual  in  law,  and  shall  be  bind- 
ing upon  the  company  and  their  Successors  and  all  other  parties  thereto,  their 
heirs,  executors,  or  administrators,  as  the  csise  may  be.  —  E.  §  76  N.  S.  W.  a.  (No.  40; 
of  1899)  241;  T.  a.  (33  Vic.  No.  22)  60;  S.  A.  a.  (No.  567)  44;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a. 
(56  Vic.  No.  8)  46;  N.  Z.  146,  147.  For  a  case  under  subsection  (II.)  see  In  re  Eraser  &  Co., 
19  A.  L.  T.  97;  3  A.  L.  R.  185. 

Promissory  notes  and  bills  of  exchange.  48.  A  promissory  note  or  bill  of  ex- 
change shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of  any 
company  under  this  Part  of  this  Act,  if  made,  accepted,  or  indorsed  in  the  name 
of  the  company  by  any  person  acting  under  the  authority  of  the  company,  or  if 
made,  accepted,  or  indorsed  by  or  on  behalf  or  on  account  of  the  company  by  any 
person  acting  under  the  authority  of  the  company.  —  E.  §  77;  N.  S.  W.  a.  (No.  40 
of  1899)  244;  T.  a.  (33  Vic.  No.  22)  51;  S.  A.  a.  (No.  567)  45;  Q.  e.  (27  Vic.  No.  4)  46;  W.  A.  a. 
(56  Vic.  No.  8)  47;  N.  Z.  148.  —  The  incorporation  of  the  words  "value  received  on  account 
of  the  company",  nothing  further  appearing,  does  not  relieve  directors  who  have  affixed  their 
individual  names  from  personal  liability  on  a  promissory  note.  —  M'MuUen  v.  O'Connor,  5 
W.  W.  &  a'B.  (L.)  200.  Nor  the  affixing  of  the  company's  seal.  —  Harriman  v.  Purohes,  9 
V.  L.  R.  (L.)  234;  5  A.  L.  T.  76.  Cp.  also  White  v.  Bank  of  Victoria,  8  V.  L.  R.  (M.)  8;  3  A. 
L.  T.  90  (a  case  of  guaranty).  But  as  against  a  party,  not  a  holder  in  due  course,  directors 
who  have  signed  as  individuals,  but  where  the  note  was  taken  as  binding  on  the  company, 
may  set  up  this  equitable  defence.  —  Dickins  v.  Ingrum,  18  V.  L.  R.  675.  As  to  affixing 
of  stamp,  see  Bank  of  South  Australia  v.  City,  etc..  Bank,  18  V.  L.  R.  16;  13  A.  L.  T.  175. 
See  note  to  V.  Bills  of  Exchange  Act,  1890,  §  27,  infra. 

Prohibition  against  carrying  on  business  with  less  than  five  members.    49.   If 

any  company  under  this  Part  of  this  Act  carries  on  business  when  the  number  of 
its  members  is  less  than  five  for  a  period  of  six  months  after  the  number  has  been 
so  reduced,  every  person  who  is  a  member  of  such  company  during  the  time  that 
it  so  carries  on  business  after  such  period  of  six  months,  and  is  cognizant  of  the 
fact  that  it  is  so  carrying  on  business  with  fewer  than  five  members,  shall  be  severally 
liable  for  the  payment  of  the  whole  debts  of  the  company  contracted  during  such 
time;  and  may  be  sued  for  the  same  without  the  joinder  in  the  action  of  any  other 
member.  —  E.  §  115;  N.  8.  W.  a.  (No.  40  of  1899)  246;  T.  a.  (33  Vic.  No.  22)  52;  S.  A.  a. 
(No.  567)  46;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a.  (66  Vic.  No.  8)  48;  N.  Z.  132.  —  But 
even  where  the  number  of  members  is  less  than  five  the  company  has  power  to  pass  a  resolution 
for  winding-up.  —  In  re  Johnston,  Duuster  &  Co.,  17  V.  L.  R.  100. 
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50.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  246,  except:  "under  this  Part  of"  is  sub- 
stituted for  "registered  under",  and  "at  the  least  in  every  six  months"  for  "at 
least  in  every  year". 

51.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  72,  except:  no  division  into  paragraphs; 
"this  Part  of"  is  inserted  before  "this  Act"  in  the  first  Une;  "as"  is  inserted  between 
"regulations  of  the  company"  and  "contained" ;  "in  manner  hereinafter  mentioned" 
is  inserted  between  "special  resolution"  and  "alter  all". 

52.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  247,  except:  no  division  into  paragraphs; 
"this  Part  of"  is  inserted  before  "this  Act";  throughout  "rules  or"  is  omitted  before 
"regulations";  "such"  is  inserted  between  "at  any"  and  "meeting  unless  a  poU  is 
demanded".—  E.  §  69;  N.  S.  W.  a.  (No.  40  of  1899)  247;  T.  a.  (33  Vic.  No.  22)  56;  S.  A.  a. 
(No.  557)  3;  Q.  e.  (27  Vic.  No.  4)  50;  W.  A.  a.  (56  Vic.  No.  8)  3;  N.  Z  91.  —  A  special 
resolution  carried  in  the  manner  provided  by  this  section  is  vaUd  notwithstanding  that  the 
articles  of  association  provide  for  a  different  procedure.  —  James  v.  Evening  Standard  News- 
paper Co.,  21  V.  L.  R.  399;  17  A.  L.  T.  158  ;  1  A.  L.  R.  143.  The  declaration  of  the  chairman 
is  conclusive  evidence  of  the  count  of  the  votes,  but  not  of  the  regularity  of  the  meeting. 
—  In  re  Eraser  &  Co.,  22  V.  L.  R.  385;  18  A.  L.  T.  122;  2  A.  L.  R.  257. 

Provision  where  no  regulations  as  to  meetings.  53.  In  default  of  any  regula- 
tion as  to  voting,  every  member  shaU  have  one  vote :  and  in  default  of  any  regula- 
tions as  to  summoning  general  meetings,  a  meeting  shall  be  held  to  be  duly  sum- 
moned of  which  seven  days'  notice  in  writing  has  been  served  on  every  member 
in  manner  in  which  notices  are  required  to  be  served  by  the  Table  marked  A  in 
the  second  Schedule  hereto;  and  in  default  of  any  regulations  as  to  the  persons 
to  summon  meetings,  five  members  may  summon  the  same;  and  in  default  of  any 
regulations  as  to  who  is  to  be  chairman  of  such  meeting,  any  person  elected  by 
the  members  present  may  preside.  —  E.  §  67;  N.  S.  W.  a.  (No.  40  of  1899)  248;  T.  a. 
(33  Vic.  No.  22)  57;  S.  A.  a.  (No.  557)  49;  Q.  e.  (27  Vic.  No.  4)  52;  W.  A.  a.  (56  Vic.  No.  8)  51; 
N.  Z.  90.  —  Where  the  rules  of  a  company  provide  that  no  shareholder  indebted  to  the  com- 
pany in  respect  of  calls  shall  be  allowed  to  vote,  the  vote  of  such  a  member  is  good,  unless  ob- 
jection is  made  at  the  time  it  is  tendered.  —  Aberfeldie  G.  M.  Co.  v.  Walters,  2  V.  L.  R. 
(E.)  116.  Legal  notice  of  the  meeting  is  sufficient;  actual  knowledge  is  not  necessary.  — 
Gushing  v.  Lady  Barkly  G.  M.  Co.,  9  V.  L.  R.  (E.)  108,  124;  5  A.  L.  T.  98.  Where  the  articles 
of  association  require  seven  days'  notice  of  every  general  meeting  to  be  inserted  twice  in  one 
newspaper,  both  insertions  must  take  place  at  least  seven  days  before  the  meeting.  —  Dalrymple 
v.  Prince  of  Wales,  etc.,  Co.,  16  A.  L.  T.  168.  As  to  interpretation  of  certain  provisions  in  the 
articles  of  association  relating  to  method  of  voting,  see  Montgomerie's  Brewery  Co.  v.  Spencer, 
20  A.  L.  T.  260;  5  A.  L.  R.  112.  Semble,  where  vote  is  taken  by  show  of  hands  proxies  can  not 
be  counted.  —  James  v.  Evening  Standard  Newspaper  Co.,  17  A.  L.  T.  5. 

Registry  of  special  resolutions.  54.  When  any  special  resolution  is  passed  by 
any  company  under  this  Part  of  this  Act,  a  copy  thereof  shall  be  printed  and  for- 
warded to  the  Registrar- General  and  be  recorded  by  him.  If  such  copy  is  not  so 
forwarded  within  fifteen  days  from  the  date  of  the  confirmation  of  the  resolution, 
the  company  shall  incur  a  penalty  not  exceeding  two  pounds  for  every  day  after 
the  expiration  of  such  fifteen  days  during  which  such  copy  is  omitted  to  be  for- 
warded; and  every  director  and  manager  of  the  company  who  knowingly  and  wil- 
fully authorizes  or  permits  such  default  shall  be  liable  to  a  like  penalty.  —  E.  §  70; 
N.  S.  W.  a.  (No.  40  of  1899)  249;  T.  a.  (33  Vic.  No.  22)  58;  S.  A.  a.  (No.  557)  51;  Q.  e.  (27  Vic. 
No.  4)  53;  W.  A.  a.  (56  Vic.  No.  8)  53;  N.  Z.  93.  —  See  f.  (No.  1482)  §  57,  infra  relating 
to  registry  of  extraordinary  resolutions. 

55.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  250,  except:  no  division  into  paragraphs; 
throughout  "or  rules"  is  omitted  after  "association";  "that"  is  substituted  for 
"which"  before  "may  be  issued",  "and  if  any  company  makes  default  in  complying 
with  the  provisions  of  this  section  it  shall  incur  a  penalty  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  such  default  is  made;  and  every  director  and 
manager  of  the  company  who  knowingly  and  wilfully  authorizes  or  permits  such 
default  shall  incur  the  Hke  penalty"  is  substituted  for  (3). 

Execution  of  deeds  abroad.  56.  Any  company  imder  this  Part  of  this  Act 
may  by  instrument  in  writing  under  its  common  seal  empower  any  person  either 
generally  or  in  respect  of  any  specified  matters  as  its  attorney  to  execute  deeds 
on  its  behalf  in  any  place  not  situate  in  Victoria;  and  every  deed  signed  by  such 
attorney  on  behalf  of  the  company  and  under  his  seal  shall  be  binding  on  the  com- 
pany, and  have  the  same  effect  as  if  it  were  under  the  common  seal  of  the  company. 
—  E.  §  78;  N.  S.  W.  a.  (No.  40  of  1899)  251;  T.  a.  (33  Vic.  No.  22)  61;  S.  A.  a.  (No.  557)  53;  Q.  e. 
(27  Vic.  No.  4)  54;  W.  A.  a.  (56  Vic.  No.  8)  55;  N.  Z.  150.  Cp.  n.  (No.  2039)  §  2—6,  infra. 
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57,  =  N.  S.  W.  a.  (No.  40  of  1899)  §  252,  except:  throughout  "in  Council"  is 
inserted  after  "Governor";  "competent"  is  inserted  before  "inspectors";  "under 
this  Part  of"  is  substituted  for  "registered  under". 

Application  for  inspection  to  be  supported  by  evidence.  58.  The  Governor  in 
Council  before  appointing  any  inspector  may  require  the  apphcants  to  satisfy  him 
that  they  have  good  reason  for  requiring  such  investigation  to  be  made,  and  that 
they  are  not  actuated  by  maUcious  motives  in  instituting  the  same;  and  to  give 
security  for  payment  of  the  costs  of  the  inquiry.  —  E.  §  109  (2);  N.  S.  W.  a.  (No.  40  of 
1899)  253;  T.  a.  (33  Vic.  No.  22)  63;  S.  A.  a.  (No.  557)  55;  Q.  b.  (27  Vic.  No.  4)  57;  W.  A.  a.  (56 
Vic.  No.  8)  57;  N.  Z.  141,  142. 

59.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  254,  except :  no  division  into  paragraphs ; 
"it  shall  be  the  duty"  is  inserted  before  "all  officers" ;  "to  produce"  is  substituted 
for  "shall  produce",  and  "every  inspector"  for  "any  inspector". 

Result  of  examination,  how  dealt  with.  60.  Upon  the  conclusion  of  the  exa- 
mination the  inspectors  shall  report  to  the  Governor  in  Council  in  writing  or  in 
print  according  to  his  direction  their  opinion;  and  a  copy  thereof  shall  be  sent  to 
the  registered  office  of  the  company,  and  a  further  copy  shall  at  the  request  of 
the  members  upon  whose  application  the  inspection  was  made  be  delivered  to  them 
or  any  one  or  more  of  them.  AH  expenses  of  and  incidental  to  any  such  examina- 
tion a*  aforesaid  shall  be  defrayed  by  the  members  upon  whose  appUcation  the 
inspectors  were  appointed,  imless  the  Governor  in  Council  shall  direct  the  same  to 
be  paid  out  of  the  assets  of  the  company  which  he  is  hereby  authorized  to  do.  — 
E.  §  109  (6,  7);  N.  S.  W.  a.  (No.  40  of  1899)  255;  T.  a.  (33  Vic.  No.  22)  65;  S.  A.  a.  (No.  557) 
57;  Q.  e.  (27  Vic.  No.  4)  59;  W.  A.  a.  (56  Vic.  No.  8)  59;  N.  Z.  143  (4—7). 

61,  =  N.  S.  W.  a.  (No.  40  of  1899)  §  256,  except:  no  division  into  paragraphs; 
"under  this  Part  of"  is  substituted  for  "registered  under" ;  "and"  is  omitted  before 
"the  inspectors";  "with  this  exception  that  instead"  is  substituted  for  "but  in- 
stead"; "and"  is  omitted  before  "the  officers";  "such  inspectors"  is  substituted 
for  "such  inspector";  throughout  "Governor  in  Council"  is  substituted  for  "Go- 
vernor". 

62.  =  N.  S.  W.  a.  (No.  40  of  1899)  §257,  except:  "this  Part  of"  is  inserted 
before  "this  Act". 

Notices  and  legal  proceedings. 

Service  of  notices  on  company.  63.  Any  summons  notice  order  or  other  docu- 
ment requiring  to  be  served  upon  the  company  may  be  served  by  leaving  the  same 
or  sending  it  through  the  post  in  a  prepaid  letter  addressed  to  the  company  at 
their  registered  office.  —  E.  §  116;  N.  S.  W.  a.  (No.  40  of  1899)  228;  T.  a.  (33  Vic.  No.  22) 
68;  S.  A.  a.  (No.  557)  203,  240;  Q.  <=.  (27  Vic.  No.  4)  62;  W.  A.  a.  (56  Vic.  No.  8)  205,  240;  N. 
Z.  151. 

Rules  as  to  notices  by  letter.  64.  Any  document  to  be  served  by  post  on  the 
company  shall  be  posted  in  such  time  as  to  admit  of  its  being  dehvered  in  the  due 
course  of  delivery  within  the  period  (if  any)  prescribed  for  the  service  thereof;  and 
in  proving  service  of  such  document  it  shall  be  sufficient  to  prove  that  such  docu- 
ment was  properly  directed  and  that  is  was  put  as  a  prepaid  letter  into  the  post 
office.  —  N.  S.  W.  a.  (No.  40  of  1899)  229;  T.  a.  (33  Vic.  No.  22)  69;  S.  A.  a.  (No.  557)  241;  Q. 
e.  (27  Vic.  No.  4)  63;  W.  A.  a.  (56  Vic.  No.  8)  241;  N.  Z.  152. 

Authentication  of  notices  of  company.  65.  Any  summons,  notice,  order,  or 
proceeding  requiring  authentication  by  the  company  may  be  signed  by  any  director,, 
secretary,  or  other  authorized  officer  of  the  company,  and  need  not  be  under  the 
common  seal  of  the  company;  and  the  same  may  be  in  writing,  or  in  print,  or  partly 
in  writing  and  partly  in  print.  —  E.  §  117;  N.  S.  W.  a.  (No.  40  of  1899)  230;  T.  a.  (33  Vic. 
No.  22)  70;  S.  A.  a.  (No.  557)  242;  Q.  e.  (27  Vic.  No.  4)  64;  W.  A.  a.  (56  Vic.  No.  8)  242;  N. 
Z.  153. 

Application  of  penalties.  66.  The  whole  or  any  part  of  any  penalty  imposed 
under  this  Part  of  this  Act  may  be  apphed  in  or  towards  payment  of  the  costs  of 
the  proceedings,  or  in  or  towards  the  rewarding  the  person  upon  whose  informa- 
tion or  at  whose  suit  such  penalty  has  been  recovered. 

67.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  260,  except:  no  division  into  paragraphs; 
"under  this  Part  of  this  Act"  is  substituted  for  "registered  under  this  Act";  "and" 
is  inserted  before  "any  such  minute",  before  "until  the  contrary",  and  before  "all 
appointments";  "and"  is  substituted  for  "or"  before  "proceedings  had",  and  before 
"liquidators  shall  be  vaUd".  —  E.  §§  71,  74,  149  (10);  N.  S.  W.  a.  (No.  40  of  1899) 
260;  T.  a.  (33  Vic.  No.  22)  73;  S.  A.  a.  (No.  557)  60;  Q.  e.  (27  Vic.  No.  4)  67;  W.  A.  a.  (56  Vic. 
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No.  8)  62;  N.  Z.  154.  Otherwise  if  the  directors  act  after  their  term  of  office,  according 
to  statute,  has  expired.  —  Barfold,  etc.,  Co.  v.  Klingender,  6  W.  W.  &  a'B.  (L.)  231;  N.  C. 
25.  Minutes  of  meeting  entered  in  a  scrap-book  used  for  roughly  drafting  such  minutes 
before  entering  them  in  the  regular  minute-book,  signed  by  the  chairman,  are  evidence  under 
this  section.  —  Legal  and  General,  etc.,  Co.  v.  Gill,  4  V.  L.  R.  (L.)  204.  This  section,  so  far  as 
regards  the  appointment  of  directors,  means  that  the  burden  of  proof  of  the  invalidity  of  the 
appointment  rests  upon  the  person  who  impeaches  it.  —  Buzolich  Paint  Co.  v.  Comwell,  11  V.  L.  E.. 
371;  7  A.  L.  T.  138.  As  to  presumptive  validity  of  acts  done  at  a  meeting  of  which  no  adequate 
notice  was  given,  see  Federal  Mutual,  etc..  Insurance  Co.  v.  Donaghy,  14  V.  L.  R.  857;  10  A.  L.  T. 
126.  Only  such  things  as  are  said  or  done  by  the  directors  in  their  official  capacity  should  be 
incorporated  in  the  minutes.  A  record  that  a  director  was  present  is  part  of  the  "proceedings".  — 
Reg.  V.  Staples,  19  V.  L.  R.  47;  14  A.  L.  T.  220.  For  a  case  where  the  appointment  of  directors 
was  deemed  to  be  validated  under  this  section,  see  Essendon  Land,  etc.,  Co.  v.  Kilgour,  24  V.  L.  R. 
136;  20  A.  L.  T.  5;  4  A.  L.  R.  130.  The  validity  given  by  this  section  extends  to  all  transactions 
whether  between  the  company  and  strangers  or  between  the  company  and  its  members.  The 
invalidity  of  the  appointment  of  the  directors,  etc.,  must  be  proved  in  legal  proceedings.  — 
In  re  Fraser  &  Co.,  22  V.  L.  R.  385;  18  A.  L.  T.  122;  2  A.  L.  R.  257.  See  also  Mercantile  Bank 
of  Australia  v.  Dinwoodie,  28  V.  L.  R.  491;  24  A.  L.  T.  103;  8  A.  L.  R.  250.  Section  67  applies 
also  to  defects  in  the  meeting  as  to  quorum.  —  McLean  Bros.  &  Rigg  v.  Grice,  4  C.  L.  B.  835 ; 
reversing  McLean  Bros.  &  Rigg  v.  Grice,  (1906),  V.  L.  R.  610;   28  A.  L.  T.  14;  12  A.  L.  R.  324. 

68.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  259,  except:  "or  no-UabiUty  company" 
is  omitted;  "legal  proceeding"  is  substituted  for  "legal  proceedings";  "if  he  have 
reason"  is  substituted  for  "if  it  appears  that  there  is  reason".  —  E.  §  278;  N.  S.  W.  a. 
(No.  40  of  1899)  259;  T.  a.  (33  Vic.  No.  22)  74;  S.  A.  ».  (No.  557)  62;  Q.  o.  (27  Vic.  No.  4)  68; 
W.  A.  a.  (56  Vic.  No.  8)  64;  N.  Z.  155.  —  This  section  applies  to  companies  in  the  course  of 
voluntary  liquidation  appearing  as  plaintiffs.  —  Victoria  Mortgage,  etc..  Bank  v.  Australian 
Financial  Agency,  18  V.  L.  R.  754;  14  A.  L.  T.  180. 

69,  =  N.  S.  W.  a.  (No.  40  of  1899)  §  73,  except:  "hath  accrued"  is  substituted 
for  "has  accrued",  and  "brought  by  the  company"  for  "brought  by  a  company". 

Alteration  of  forms. 
[§  70  relates  to  the  power  of  the  Governor  in  Council  to  alter  forms  contained 
in  the  Schedules.] 

Division  4.    Winding-up  of  companies  and  associations  under  this  Part?) 

Preliminary . 

71.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  79  (1),  except:  "formed  or  registered" 
is  omitted  before  "under";  "persons"  is  substituted  for  "proceedings"  before  "in- 
clude". —  See  notes  to  §  24,  36,  supra,  and  §  93,  injra.  —  A  person  may  be  a,  member  of  a 
company  without  having  complied  with  all  the  formalities.  Where  he  has  been  treated  as  a 
member  the  circumstances  may  be  such  that  both  he  and  the  company  will  be  estopped  from 
denying  that  he  is  a  shareholder.  —  In  re  Switchback  Railway,  16  V.  L.  B.  339;  11  A.  L.  T.  191. 
Or  there  may  have  been  acquiescence  with  knowledge,  although  there  was  no  original  contract.  — 
Essendon  Land,  etc.,  Association  v.  Kilgour,  24  V.  L.  R.  136;  19  A.  L.  T.  164;  4  A.  L.  R.  1.  See 
further  as  to  estoppel  on  the  question  as  to  whether  a  person  is  or  is  not  a  member  In  re  City 
of  Melbourne  Bank,  22V.  L.  R.  243;  17  A.  L.  T.  318;  2  A.  L.  R.  191;  In  re  City  &  County  Prop- 
erty Bank,  22  V.  L.  B.  235;  18  A.  L.  T.  86;  2  A.  L.  R.  (C.  N.)  322.  See  also  In  re  Australian 
Producers  &  Traders,  (1906),  V.  L.  R.  511;  28  A.  L.  T.  80;  12  A.  L.  R.  445. 

Nature  of  liability  of  contributory.  72.  The  hability  of  any  person  to  contribute 
to  the  assets  of  a  company  under  this  Part  of  this  Act  in  the  event  of  the  same 
being  wound  up  shall  be  deemed  to  create  a  specialty  debt  accruing  due  from  such 
person  at  the  time  when  his  Habihty  commenced,  but  payable  at  the  time  or  re- 
spective times  when  calls  are  made  as  hereinafter  mentioned  for  enforcing  such 
hability;  and  it  shall  be  lawful  in  case  of  the  insolvency  of  any  contributory  to 
prove  against  his  estate  the  estimated  value  of  his  habihties  to  future  calls  as  well 
as  calls  already  made.  —  E.  §§  124,  263,  268;  N.  S.  W.  a.  (No.  40  of  1899)  80;  T.  a.  (33  Vic. 
No.  22)  107;  S.  A.  a.  (No.  557)  101,  190;  Q.  e.  (27  Vic.  No.  4)  74;  W.  A.  a.  (56  Vic.  No.  8)  103,  192; 
N.  Z.  174. 

Contributories  in  ease  of  death.  73.  Where  any  contributory  dies  either  before 
or  after  he  has  been  placed  on  the  list  of  contributories  hereinafter  mentioned,  his 
personal  representatives,  heirs,  and  devisees  shaU  be  hable  in  a  due  course  of  ad- 
ministration to  contribute  to  the  assets  of  the  company  in  discharge  of  the  hability 
of  such  deceased  contributory;  and  such  personal  representatives,  heirs,  and  devisees 

1)  See  further  as  to  winding-up:  b.  (No.  1269)  §  2—6;  e.  (No.  1442)  §  2,  3;  f.  (No.  1482) 
§  121—154;  m.   (No.    1886)  §  6. 
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shall  be  deemed  to  be  contributories  accordingly.  —  See  note  to  N.  S.iW.  a.  (No.  40  o£ 
1899)  §  81.  —  Upon  the  death  of  a  joint  tenant  of  shares  the  liability  for  oaUs  accruing  sub- 
sequently devolves  upon  the  survivor.  —  National  Trustees,  etc.,  Co.  v.  Walsh,  21  V.  L.  R.  75; 
17  A.  L.  T.  75;  1  A.  L.  R.  60;  Mercantile  Bank  v.  Dinwoodie,  28  V.  L.  R.  21. 

74.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  82,  except:  the  beginning  word  is  "where" 
instead  of  "if";  "or  person  deemed  to  be  a  contributory"  is  omitted  before  "be- 
comes"; "his  assignees"  is  substituted  for  "his  assignee  or  trustee";  "insolvent" 
is  in  all  cases  substituted  for  "bankrupt" ;  "contributories"  is  substituted  for  "con- 
tributory" before  "accordingly". 

75.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  83,  except:  the  beginning  word  is  "where" 
instead  of  "if" ;  "or  female  deemed  to  be  a  contributory"  is  omitted  before  "mar- 
ries". —  The  coverture  must  be  pleaded.  —  In  re  Australian  Sub-Marine  Working  Co.,  4  W. 
W.  &  a'B.  (E.)  124. 

Winding-up  by  Court. 

Circumstances  under  which  company  may  be  wound  up  by  court.  76.  A  com- 
pany under  this  Part  of  this  Act  may  be  wound  up  by  the  court  under  the  follow- 
ing circumstances  (that  is  to  say):  I.  When  the  company  has  passed  a  special 
resolution  requiring  the  company  to  be  wound  up  by  the  court ;  II.  When  the  com- 
pany does  not  commence  its  business  within  a  year  from  its  incorporation  or  suspends 
its  business  for  the  space  of  a  whole  year;  III.  When  the  members  are  reduced  in 
number  to  less  than  five ;  IV.  When  the  company  is  unable  to  pay  its  debts ;  V.  When 
the  court  is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be 
wound  up.  —  E.  §§  129,  268;  N.  S.  W.  a.  (No.  40  of  1899)  84;  T.  a.  (33  Vic.  No.  22)  111; 
S.  A.  a.  (No.  557)  105;  Q.  e.  (27  Vic.  No.  4)  78;  W.  A.  a.  (56  Vic.  No.  8)  107;  N.  Z.  87  (9).  — 
See  also  f.  (No.  1482)  §  122,  126.  The  Court,  having  regard  to  the  wishes  of  the  creditors  (see 
§  86,  infra),  may  order  the  compulsory  winding-up  of  a  company,  even  though  the  shareholders 
have  passed  a  resolution  for  the  volixntary  winding-up.  —  In  re  Cooperative,  etc..  Association, 
8  V.  L.  R.  (E.)  227.  The  fact  that  the  company  is  carrying  on  business  at  a  loss,  that  it  is  largely 
indebted,  etc.,  held,  under  the  circumstances,  not  a  sufficient  ground  for  a  compulsory  order.  — 
In  re  BuzoUch  Paint  Co.,  10  V.  L.  R.  (E.)  276,  281,  282;  6  A.  L.  T.  130.  A  creditor,  though  he 
shows  that  he  comes  within  the  terms  of  the  Act  is  not  entitled  as  of  right  to  a  winding-up 
order.  —  In  re  Polynesia  Co.,  4  A.  J.  R.  47.  A  petition  under  this  section  is  to  be  accepted 
without  verification,  and  is  afterwards  to  be  verified  by  an  affidavit  made  and  filed  within 
four  days.  —  In  re  Malmsbury,  etc.,  Co.,  3  W.  W.  &  a'B.  (E.)  81.  Where  the  petition  is  based 
on  subsection  IV,  but  there  is  a  bona  fide  dispute  as  to  the  debt,  the  petition  will  be  dismissed.  — 
In  re  Aldemey  Dairy  Co.,  11  V.  L.  R.  628;  7  A.  L.  T.  77.  Making  calls  and  incurring  debts  is 
not  commencing  business  within  the  meaning  of  subsection  II.  —  In  re  The  Shelboume  Cheese 
Co.,  14  V.  L.  R.  294.  The  Court  in  deciding  on  the  question  of  a  compulsory  winding-up  will 
have  special  regard  to  the  wishes  of  creditors.  —  In  re  Federal  Land  Co.,  15  V.  L.  R.  135,  153; 
10  A.  L.  T.  221.  Subsections  (I.)  and  (II.)  only  define  certain  facts  which,  when  proved,  at  once 
establish  an  inability  to  pay.  The  subsections  in  no  way  limit  the  generality  of  subsection  (III.).  — 
In  re  Premier,  etc..  Association,  16  V.  L.  R.  21;  11  A.  L.  T.  139.  The  Court  has  jurisdiction  to 
make  an  order  winding-up  a  foreign  company  registered  in  Victoria.  —  In  re  Egerton  &  Gordon 
C.  G.  M.  Co.,  (1908),  V.  L.  R.  92. 

77.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  86  (a— c),  except:  the  introductory  para- 
graph reads  as  follows:  "a  company  under  this  Part  of  this  Act  shall  be  deemed 
unable  to  pay  its  debts" ;  throughout  the  beginning  of  the  subsections  is  "when" 
instead  of  "whenever";  in  (a)  "at  law  or  in  equity"  is  omitted. 

Application  for  winding  up  to  be  made  by  petition.  78.  Any  apphcation  to  the 
court  for  the  winding-up  of  a  company  under  this  Part  of  this  Act  shall  be  by 
petition  presented  either  by  the  company  or  by  one  or  more  creditor  or  creditors, 
contributory  or  contributories  of  the  company,  or  by  all  or  any  of  the  above  parties 
together  or  separately.  And  every  order  which  may  be  made  upon  any  such  petition 
shall  operate  in  favour  of  aU  the  creditors  and  all  the  contributories  of  the  com- 
pany in  the  same  manner  as  it  it  had  been  made  upon  the  joint  petition  of  a  creditor 
and  a  contributory.  And  any  Judge  of  the  Supreme  court  may  do  in  chambers  any 
act  which  the  court  is  by  this  Part  of  this  Act  authorized  to  do,  and  may  refer  to 
the  Chief  Clerk  any  matter  arising  under  this  Part  of  this  Act.  —  E.  §  137;  N.  S. 
W.  a.  (No.  40  of  1899)  89;  T.a.  (33  Vic.  No.  22)  114;  S.  A.  a.  (No.  557)  107;  Q.  a.  (27  Vic. 
No.  4)  81;  W.  A.  a.  (56  Vic.  No.  8)  109;  N.  Z.  179.  —  Where  two  petitions  are  presented 
priority  will  be  given  to  the  one  first  presented,  irrespective  of  the  order  in  which  they  ap- 
peared in  the  newspaper  advertisements.  But  both  petitions  may  be  heard.  Only  the  costs 
of  the  first  petition  will  be  allowed.  —  In  re  Provincial  and  Suburban  Bank,  6  V.  L.  R.  (B.) 
159,  174,  177,  179;  1  A.  L.  T.  15.  A  company  may  present  a  petition  for  the  winding-up  of 
another  company.  —  In  re  Federal  Land  Co.,  15  V.  L.  R.  135;  10  A.  L.  T.  221 ;  In  re  New  Imperial 
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T.  M.  Co.,  12  v.  L.  R.  775.  The  directors  of  a  company  have  no  power  to  petition  for  its  winding- 
up.  —  In  re  Standard  Bank  of  Australia,  24  V.  L.  R.  304;  4  A.  L.  R.  287. 

79.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  91,  except :  "of  a  company"  is  inserted 
after  "winding  up".  —  Cp.  In  re  City  of  Melbourne  Bank,  17  A.  L.  T.  296,  2  A.  L.  R.  81. 

Court  may  grant  injunction,  80.  The  court  may,  at  any  time  after  the  presen- 
tation of  a  petition  for  winding-up  a  company  under  this  Part  of  this  Act  and 
before  making  an  order  for  winding-up  the  company  upon  the  apphcation  of  the 
company  or  of  any  creditor  or  contributory  of  the  company,  restrain  further  pro- 
ceedings in  any  action,  suit,  or  proceeding  against  the  company  upon  such  terms 
as  the  court  thinks  fit,  and  may  also  at  any  time  after  the  presentation  of  such 
petition  and  before  the  first  nomination  of  Uquidators  nominate  provisionally  an 
official  hquidator  of  the  estate  and  effects  of  the  company.  —  See  note  to  N.  S.  W. 
a.  (No.  40  of  1899)  §  92. 

81.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  93,  except:  "or"  is  omitted  before  "may 
adjourn". 

Actions  and  suits  to  be  stayed  after  order  for  winding-up.  82.  When  an  order 
has  been  made  for  winding-up  a  company  under  this  Part  of  this  Act  no  suit,  action, 
or  other  proceeding  shall  be  continued  or  commenced  against  the  company,  except 
with  the  leave  of  the  Court  and  subject  to  such  terms  as  the  Court  may  impose. 
—  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  94.  —  As  to  practice,  see  In  re  Melbourne,  etc.. 
Co.,  1  W.  W.  &  a'B.  (E.)  166;  De  Alba  v.  Freehold  Investment  and  Banking  Co.,  16  A.  L.  T.  165; 
In  re  Standard  Bank,  5  A.  L.  R.  (C.  N.)  5. 

83.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  96,  except:  "under  this  Part  of  this  Act" 
is  omitted  after  "made",  and  inserted  after  "company";  "Registrar-General"  is 
substituted  for  "Registrar". 

84.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  97,  except:  "by  motion"  is  inserted  after 
"application";  "the  company"  is  substituted  for  "such  company". 

85.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  99,  except:  "specialty  debt"  is  substituted 
for  "debt  of  the  nature  of  a  specialty";  "sum"  is  substituted  for  "sums". 

86.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  100,  except :  no  division  into  paragraphs ; 
"shall"  is  substituted  for  "is  to". 

[§  87  is  repealed.] 

Official  liquidators. 

Appointment  of  official  liquidators.  88.  For  the  purpose  of  conducting  the 
proceedings  in  winding-up  a  company  and  assisting  the  Court  therein  the  Governor 
in  Council  may  from  time  to  time  appoint  such  and  so  many  persons  as  he  thinks 
fit  to  be  official  hquidators,  and  may  require  of  such  persons  such  security  as  he 
thinks  fit,  and  may  remove  the  same,  and  in  such  case  or  in  the  case  of  the  death 
or  resignation  of  any  hquidator,  the  Governor  in  Council  may  appoint  another  in  his 
stead ;  and  the  Court  may  nominate  in  due  course  of  rotation  one  or  more  of  such 
persons  either  provisionally  or  otherwise  to  be  the  official  liquidator  of  the  estate 
and  effects  of  any  company,  and  may  assign  to  him  such  salary  or  remuneration 
by  percentage  or  otherwise  as  it  thinks  fit.  If  more  persons  than  one  are  nominated, 
the  Court  shaU  declare  whether  any  act  hereby  required  or  authorized  to  be  done 
by  the  official  liquidator  is  to  be  done  by  all  or  any  one  or  more  of  such  persons; 
and  may  distribute  the  remuneration  amongst  them  in  such  proportion  as  it  sees 
fit.  If  no  official  hquidator  be  nominated  or  during  any  vaca,ncy  therein,  all  the 
property  of  the  company  shall  be  deemed  to  be  in  the  custody  of  the  Court.  — 
E.  §  149;  N.  S.  W.  a.  (No.  40  of  1899)  102;  T.  a.  (33  Vic.  No.  22)  126;  S.  A.  a.  (No.  557)  115  (5, 
6);  Q.  e.  (27  Vic.  No.  4)  92;  W.  A.  a.  (56  Vic.  No.  8)  115  (5,  6);  N.  Z.  188,  191.  —  See  f.  (No. 
1482)  §  127,  129,  130  infra.  Semble,  on  an  order  for  a  voluntary  winding-up  under  super- 
vision of  the  court,  the  court  may  remove  liquidators  appointed  by  the  shareholders, 
and  appoint  others  selected  by  the  creditors,  disregarding  the  official  liquidators  appointed 
under  this  section.  —  In  re  Provincial  and  Suburban  Bank,  5  V.  L.  R.  (E.)  159,  178.  The  re- 
muneration, under  f.  (No.  1482)  §  130  (4),  infra,  is  limited  to  £  10.  —  In  re  Standard  Bank  of 
Australia,  25  V.  L.  B.  44;  5  A.  L.  R.  (C.  N.)  83.  See  further  as  to  practice  under  §  88,  In  re 
Premier  Permanent  Bldg.,  etc..  Association,  25  A.  L.  T.  8;  9  A.  L.  R.  115. 

89.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  103,  except:  no  division  into  paragraphs; 
in  (2)  "he"  is  substituted  for  "the  official  hquidator";  "which  the  company"  is 
substituted  for  "which  such  company" ;  "of  the  company"  is  inserted  after  "wind- 
ing-up". 

90.  =  N.  W.  S.  a.  (No.  40  of  1899)  §  104,  except:  in  introductory  paragraph 
"do  the  following  things". is  inserted  after  "the  court  to";  each  subsection  begins 
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with  "to",  but  the  subsections  are  not  lettered;  in  (a)  "civil  or  criminal  is  added 
after  "proceeding";  in  (c)  "choses  in  action"  is  substituted  for  "things  in  action"; 
in  (d)  "agreements  of  reference  or  submissions  to  arbitrations"  is  omitted;  in  (e) 
"insolvency  or  sequestration"  is  substituted  for  "bankruptcy  or  insolvency"  in  both 
instances,  and  "to  take"  for  "take";  "bankrupt  or"  is  omitted;  in  (f)  "also  to  raise 
upon"  is  substituted  for  "and  raise  upon",  and  "sum  or  sums"  for  "sums"  before 
"of  money";  "on  behalf  of  the  company"  is  substituted  for  "on  behalf  of  such 
company";  in  (g)  "to  do  in  his  official  name  any  other  act  that"  is  substituted  for 
"do  in  his  official  name  such  other  act  as";  "which  act"  is  inserted  before  "can 
not  be  conveniently  done".  —  E.  §  151;  N.  S.  W.  a.  (No.  40  of  1899)  104;  T.  a.  (33  Vic. 
No.  22)  128;  S.  A.  a.  (No.  557)  117;  Q.  e.  (27  Vic.  No.  4)  94;  W.  A.  a.  (56  Vie.  No.  8)  120;  N. 
Z.  195.  — The  Court  may  sanction  a  lease.  —  In  re  Premier,  etc..  Society,  16  V.  L.  R.  643; 
12  A.  L.  T.  113.    See  also  Jones  v.  Davies  Franklin  Cycle  Co.,  27  V.  L.  R.  649;  8  A.  L.  R.  (C.  N.)  17. 

91.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  105. 

[§  92  is  repealed.] 

93.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  107.  —  E.  §  163  (l);  N.  S.  W.  a.  (No.  40  of 
1899)  107;  T.  a.  (33  Vic.  No.  22)  131;  S.  A.  a.  (No.  557)  119;  Q.  e.  (27  Vic.  No.  4)  97;  W.  A.  a. 
(56  Vic.  No.  8)  122;  N.  Z.  197.  —  A  shareholder  seeking  to  have  his  name  removed  from 
the  list  of  contributories  on  the  ground  that  he  was  induced  by  fraud  to  take  shares  must 
sliow  that  before  the  conmiencement  of  the  winding-up  he  had  repudiated  the  contract, 
and  had  taken  proceedings  to  have  his  name  removed  from  the  register.  Mere  repudiation  ia 
not  sufficient.  —  In  re  Gambrinus,  etc..  Brewery  Co.,  12  V.  L.  R.  446;  Ex  parte  Burdekin, 
11  A.  L.  T.  96;  WTiittlesea  Land  Co.  v.  Gutheil,  18  V.  L.  R.  557;  14  A.  L.  T.  48. 

94.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  108. 

95.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  109,  except:  "or  any"  is  omitted  before 
"trustee" ;  "or  into  the  hands  of"  is  inserted  after  "as  the  Court  directs  to". 

96.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  110,  except:  no  division  into  paragraphs; 
in  (1)  "winding-up  the  company"  is  substituted  for  "winding-up  a  company", 
"directing  payments"  for  "directing  payment",  and  "estate  of  the  person  whom 
he  represents"  for  "such  estate";  in  (2)  "and  it  may  in  making  such  order  when 
the  company"  is  substituted  for  "in  making  such  order  when  a  company";  in  (3) 
the  beginning  words  are  "provided  that  where"  instead  of  the  word  "when",  "any 
company"  is  substituted  for  "a  company"  and  "call"  for  "calls". —  E.  §  165;  N.  S. 
W.  a.  (No.  40  of  1899)  110;  T.  a.  (33  Vic.  No.  22)  134;  S.  A.  a.  (No.  557)  122;  Q.  e.  (27  Vic.  No.  4) 
100;  W.  A.  a.  (56  Vic.  No.  8)  125;  N.  Z.  199  (b).  —  On  overdue  caUa  the  Court  may  order  the 
payment  of  interest  at  a  rate  different  from  that  fixed  by  the  articles  of  association.  —  In  re 
Spottiswoode  Estate  Co.,  21  V.  L.  R.  334;  17  A.  L.  T.  27;  1  A.  L.  R.  26. 

97.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  111,  except:  no  division  into  paragraphs; 
"and  the  costs,  charges,  and  expenses  of  winding  it  up,  and"  is  substituted  for 
"to  satisfy  the  costs,  charges,  and  expenses  of  winding-up,  and";  in  (2)  "and  it 
may"  is  substituted  for  "the  Court  may". 

98.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  112,  except:  "some  bank  named  in  such 
order,  and  appointed  by  the  Governor  in  Council  to  be  a  bank  for  receiving  such 
deposits"  is  substituted  for  "a  bank  to  be  named  by  the  Court". 

99.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  113,  except:  "so"  is  omitted  before  "paid 
and  deUvered";  "any  bank  in  the  event  of  a  company  being  wound  up  by  the 
Court"  is  substituted  for  "such  bank",  and  "as  the  Court  directs"  for  "as  the  Court 
may  direct". 

100.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  114. 

101.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  115,  except:  "that"  is  inserted  before 
"aU  other  pertinent  matters" ;  "as"  is  omitted  before  "against  aU  persons" ;  at  the 
end  of  the  section  the  following  is  added :  "with  the  exception  of  proceedings  taken 
against  the  real  estate  of  any  deceased  contributory,  in  which  case  such  order  shall 
only  be  prima  facie  evidence  for  the  purpose  of  charging  his  real  estate,  unless  his 
heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  of  the  order  being 
made". 

102.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  116,  except:  "being  wound  up"  is  omitted. 
—  E.  §  169;  N.  S.  W.  a.  (No.  40  of  1899)  116;  T.  a.  (33  Vic.  No.  22)  140;  S.  A.  a.  (No.  557) 
127;  Q.  B.  (27  Vic.  No.  4)  106;  W.  A.  «,.  (56  Vic.  No.  8)  130;  N.  Z.  204.  —  Where  justice  requires 

a  creditor  may  be  allowed  to  prove  even  after  the  time  fixed  by  the  Court  has  elapsed.  

Macredy  v.  Drew,   17  A.  L.  T.  10. 

103.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  117. 

104.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  118,  except:  "such  order  as  to  the  pri- 
ority and"  is  substituted  for  "an  order  as  to  the";  "being  wound  up"  is  omitted. 
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—  E.  §  171;  N.  S.  W.  a.  (No.  40  of  1899,  118;  T.  a.  (33  Vic.  No.  22)  142;  Q.  e.  (27  Vic.  No.  4) 
108;  W.  A.  a.  (56  Vic.  Nr.  8)  163;  S.  A.  a.  (No.  57)  160;  N.  Z.  206.  —  See  In  re  People's 
Daily,  etp..  Co.,  (1907),  V.  L.  R.  666. 

105.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  119,  except:  throughout  "the  company" 
is  substituted  for  "a  company"  or  "such  company". 

106.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  120,  except :  "Registrar-General"  is  sub- 
stituted for  "Registrar". 

107.  =  N.  S.  W.  (No.  40  of  1899)  §121,  except:  "Registrar-General"  is  sub- 
stituted for  "Registrar";  "company  being  wound  up"  is  substituted  for  "wind- 
ing-up". 

108.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  122,  except:  "a  company"  is  inserted 
after  "winding-up" ;  "within  the  meaning  of  any  Act  now  or  hereafter  in  force 
relating  to  the  effect  of  a  lis  pendens  upon  purchasers  or  mortgagees"  is  added  at 
the  end  of  the  section. 

109.  —  N.  S.  W.  a.  (No.  40  of  1899)  §  123,  except:  no  division  into  paragraphs; 
in  (1)  "any"  is  omitted  between  "company  or"  and  "person";  "the  Court"  is  in- 
serted before  "may  require";  in  (2)  "and"  is  inserted  before  "if  any  person";  in  (3) 
"neverthelass"  is  inserted  before  "in  cases  where",  and  "or"  between  "deeds"  and 
"writings".  —  E.  §  184;  N.  S.  W.  a.  (No.  40  of  1899)  132;  T.  a.  (33  Vic.  No.  22)  158;  S.  A.  a. 
(No.  557)  150;  Q.  e.  (27  Vic.  No.  4)  121;  W.  A.  a.  (56  Vic.  No.  8)  139;  N.  Z.  222.  —The  persons 
summoned  must  be  those  whom  the  Court  deems  capable  of  giving  information.  The  Court  can 
not  delegate  tliis  power  to  a  Uquidator  nor  authorise  a  liquidator  to  summon  whom  he  pleases. 
The  witnesses  may  be  examined  regarding  names  on  the  share  register,  and  how  such  entries 
were  made.  Where  a  liquidator  applies  for  an  order  under  this  section,  the  apphcation  may  be 
ex  parte,  and  no  affidavit  is  necessary.  —  In  re  Broken  Hill,  etc..  Smelting  Co.,  19  V.  L.  R.  Ill; 
14  A.  L.  T.  261. 

110.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  124,  except:  "by  word  of  mouth"  is 
substituted  for  "orally". 

111.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  125,  except:  "to  such  company"  is  in- 
serted after   "contributory";   "Victoria"  is  substituted  for   "New  South  Wales". 

112.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  126,  except:  "either  at  law  or  in  equity" 
is  omitted. 

Special  commissioner  for  receiving  evidence.  113.  The  judges  of  Courts  of  In- 
solvency and  the  judges  of  the  County  Courts  and  of  the  Courts  of  Mines  shall  be 
commissioners  for  the  purpose  of  taking  evidence  under  this  Part  of  this  Act;  and 
every  such  commissioner  shall,  in  addition  to  any  power  of  summoning  and  examining 
witnesses,  and  requiring  the  production  or  dehvery  of  documents,  and  certifying  or 
punishing  defaults  by  witnesses  which  he  might  lawfully  exercise  as  a  judge  of  a 
Court  of  Insolvency  or  judge  of  a  County  Court  or  Court  of  Mines,  have  in  the  matter 
so  referred  to  him  all  the  same  powers  of  summoning  and  examining  witnesses,  and 
requiring  the  production  or  dehvery  of  documents,  and  punishing  defaults  by  wit- 
nesses and  allowing  costs  and  charges  and  expenses  to  witnesses  as  the  court  which 
made  the  order  for  winding  up  the  company  has;  and  the  examination  so  taken 
shall  be  returned  or  reported  to  such  last- mentioned  court  in  such  manner  as  it 
directs.  —  See  f.  (No.  1482)  §  123,  infra.  —  The  Court  may  order  the  examination  of  wit- 
nesses to  be  public,  subject  to  the  discretion  of  the  commissioner.  —  In  re  City  of  Melbourne 
Bank,  2  A.  L.  R.  65. 

Voluntary  winding-up  of  company. 

Circumstances  under  which  company  may  be  wound  up  voluntarily.    114.   A 

company  under  this  Part  of  this  Act  may  be  wound  up  voluntarily:  I.  When  the 
period  (if  any)  fixed  for  the  duration  of  the  company  by  the  articles  of  association 
expires;  or  when  the  event  (if  any)  occurs  upon  the  occurrence  of  which  it  is  pro- 
vided by  the  articles  of  association  that  the  company  is  to  be  dissolved,  and  the 
company  in  general  meeting  has  passed  a  resolution  requiring  the  company  to  be 
wound  up  voluntarily;  II.  When  the  company  has  passed  a  special  resolution  re- 
quiring the  company  to  be  wound  up  voluntarily;  III.  When  the  company  has 
passed  an  extraordinary  resolution  to  the  effect  that  it  has  been  proved  to  its  satis- 
faction that  the  company  cannot  by  reason  of  its  liabihties  continue  its  business, 
and  that  it  is  advisable  to  wind  up  the  same.  —  E.  §  182;  N.  S.  W.  a.  (No.  40  of  1899) 
130;  T.  a.  (33  Vic.  No.  22)  156;  S.  A.  a.  (No.  557)  134;  Q.  e.  (27  Vic.  No.  4)  119;  W.  A.  a.  (56  Vic. 
No.  8)  137;  N.  Z.  220.  —  For  a  case  under  subsection  (III.),  decided  vmder  the  Act  of  1864, 
see  In  re  Household  Cooperative  Supply  Co.,  11  V.  L.  R.  295;  6  A.  L.  T.  247.  For  a  case  under 
subsection  (III.)  of  the  present  Act,  see  Jean  Biencourt  &  Co.  v.  Milnes,  15  A.  L.  T.  237.    The  reso- 
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lution  to  wind  up  voluntarily  is  not  iuvalici  on  the  ground  that  it  also  provides  for  the  appoint- 
ment of  named  liquidators.  —  James  v.  Evening  Standard  Newspaper  Co.,  21  V.  L.  R.  399; 
17  A.  L.  T.  5.  Nor  is  an  extraordinary  resolution  passed  in  compliance  with  subsection  (III.) 
invalid  because  described  and  registered  as  a  special  resolution.  —  Mercantile  Bank  v.  Dinwoodie, 
28  V.  L.  R.  491 ;  24  A.  L.  T.  103;  8  A.  L.  R.  250. 

Meaning  of  extraordinary  resolution.  116.  For  the  purposes  of  this  Part  of  this 
Act  any  resolution  shall  be  deemed  to  be  extraordinary  which  is  passed  in  such 
a  manner  as  would  if  it  had  been  confirmed  by  a  subsequent  meeting  have  consti- 
tuted a  special  resolution  as  hereinbefore  defined.  —  See  note  to  preceding  section. 

116.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  131. 

117.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  132,  except:  no  division  into  paragraphs; 
in  (1)  "when"  is  substituted  for  "whenever";  in  (2)  "and"  is  inserted  before  "all 
transfers";  in  (3)  "but  its  corporate  state"  is  substituted  for  "the  corporate  state", 
and  "of  such  company"  is  omitted  after  "powers";  "its  corporate  powers"  is  sub- 
stituted for  "the  corporate  powers";  "that"  is  inserted  after  "notwithstanding". 

—  E.  §  184;  T.  a.  (33  Vic.  No.  22)  147;  S.  A.  a.  (No.  557)  156  (1—3)  Q.  e.  (27  Vic.  No.  4)  112; 
W.  A.  a  (56  Vic.  No.  8)  159  (1 — 3);  N.  Z.  210.  —  For  an  application  of  this  section  see  In  re 
BuzoUoh  Paint  Co.,  12  V.  L.  R.  215;  7  A.  L.  T.  138. 

118.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  133,  except:  "Government  Gazette"  is  sub- 
stituted for  "Gazette".  —  E.  §  185;  N.  S.  W.  a.  (No.  40  of  1899)  133;  T.  a.  (33  Vic.  No.  22) 
159;  S.  A.  a.  (No.  557)  136;  Q.  e.  (27  Vic.  No.  4)  122;  W.  A.  a.  (56  Vic.  No.  8)  140;  N.  Z.  223. 

—  Cp.  Mc  Lean  Bros.  &  Rigg  v.  Grice,  4  C.  L.  R.  835. 

119.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  134,  except:  in  (a)  "save  as  in  Part  V. 
of  this  Act  mentioned"  is  inserted  after  "company  shall";  in  (j)  "Hquidators  will" 
is  substituted  for  "hquidators  shaU".  —  E.  §  186;  N.  S.  W.  a.  (No.  40  of  1899)  134;  T.  a. 
(33  Vic.  No.  22)  160;  S.  A.  a.  (No.  557)  137,  152;  Q.  e.  (27  Vic.  No.  4)  123;  h.  (56  Vic.  No.  24) 
21;  W.  A.  a.  (56  Vic.  No.  8)  141,  155;  N.  Z.  224,  249.  —  See  f.  (No.  1482)  §  128,  in/ro.  —  Where 
the  liquidators  in  pursuance  of  subsection  VHI.  have  placed  the  name  of  a  person  on  the  list 
of  contributories,  and  such  person  has  received  no  notice  of  intention  to  settle  such  list,  he 
may  apply  to  the  Com't  for  an  order  to  have  his  name  removed.  —  In  re  Companies  Statute,  1864, 
15  V.  L.  R.  525;  11  A.  L.  T.  101.  The  same  rules  apply  in  settling  the  list  of  contributories  as 
in  the  case  of  a  winding-up  by  the  Court.  —  Ibid.  The  list  of  contributories  must  be  settled 
before  a  call  can  be  made  by  the  Uquidator.  —  In  re  Mercantile  Bank,  14  A.  L.  T.  92.  Merely 
copying  out  the  register  of  members  is  not  settling  the  list  of  contributories.  —  Jean  Biencourt 
&  Co.  V.  Milnes,  15  A.  L.  T.  237.  The  Court  may  restrain  the  liquidator  from  calling  up  the  uncalled 
capital.  —  Terry  v.  Carlton,  etc..  Breweries,  22  V.  L.  R.  33;  2  A.  L.  R.  101. 

120.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  135. 

121.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  136,  except:  no  division  into  paragraphs; 
in  (1)  "wound  up  voluntarily"  is  inserted  after  "company  about  to  be";  "may  by 
a  like  resolution"  is  inserted  before  "enter  into  any  arrangement";  in  (2)  "and" 
is  inserted  before  "any  act  done". 

122.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (1),  except:  "wound  up  voluntarily" 
is  inserted  after  "about  to  be";  "subject  to  such  right  of  appeal  as  is  hereinafter 
mentioned"  is  inserted  after  "value  of  the  creditors". 

123.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (2),  except:  "in  manner  aforesaid" 
is  inserted  after  "company  that  has". 

124.  =  N.  S.  W.  a.  (No.  40  of  1899)  §137,  except:  "and"  is  inserted  before 
"the  Court  is  satisfied" ;  "justice  may  require"  is  substituted  for  "the  Court  thinks 
just";  no  division  into  paragraphs.  —  E.  §  193;  N.  S.  W.  a.  (No.  40  of  1899)  137;  T.  a. 
(33  Vic.  No.  22)  165;  S.  A.  a.  (No.  557)  154;  Q.  e.  (27  Vic.  No.  4)  128;  W.  A.  a.  (56  Vic.  No.  8) 
157;  N.  Z.  226.  —  Cp.  f.  (No.  1482)  §  124,  infra.  —  As  to  practice  see  In  re  Ballarat  Patent 
Fuel  Co.,  2  W.  W.  &  a'B.  (E.)  172;  In  re  Belmore  Sflver,  etc.,  Co.,  2  V.  L.  R.  (E.)  126;  2  A.  J. 
B.  76;  In  re  Household  Cooperative  Supply  Co.,  11  V.  L.  R.  295;  6  A.  L.  T.  212;  In  re  Broken 
Hill  N.  S.  M.  Co.,  14  V.  L.  R.  170;  In  re  Buckley's  Swamp  Estate  Co.,  18  V.  L.  B.  664;  14  A. 
L.  T.  150;  In  re  Crown  Investment,  etc.,  Co.,  20  V.  L.  R.  19;  15  A.  L.  T.  70;  186;  In  re  Starr- 
Bowkett,  etc..  Society,  21  V.  L.  R.  714;  17  A.  L.  T.  266;  2  A.  L.  R.  51;  In  re  Mount  Dundas, 
etc.,  Co.,  26  V.  L.  R.  197;  6  A.  L.  R.  134. 

126.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  138,  except:  no  division  into  paragraphs; 
"from  time  to  time"  is  inserted  after  "hquidators  may";  "and"  is  inserted  before 
"in  the  event  of  the  winding-up".  —  E.  §  194;  N.  S.  W.  a.  (No.  40  of  1899)  138;  T.  a. 
(33  Vic.  No.  22)  166;  S.  A.  a.  (No.  557)  141;  Q.  e.  (27  Vic.  No.  4)  129;  W.  A.  a.  (56  Vic.  No.  8) 
145;  N.  Z.  227,  252.  —  The  petition  by  the  liquidator  may  properly  be  addressed  to  the  Judge 
in  Equity.  —  In  re  Farmers'  Co-operative  Co.  16  W.  N.  (N.  S.  W.)  257.  Practice  on  appeal 
to  Privy  Council,  see  In  re  Anglo-Australian  Investment  Co.,  14  L.  R.  (N.  S.  W.)  (Eq.)  110; 
3  B.  C.  (N.  S.  W.)  108.  —  As  to  practice  see  In  re  Metropolitan  Bank,  25  V.  L.  R.  697;  21 
A.  L.  T.  248;  6  A.  L.  R.  80. 
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126.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  139,  except:  no  division  into  paragraphs; 
the  beginning  word  is  "where"  instead  of  "if";  "and"  is  inserted  before  "a  general 
meeting" ;  "continuing  liquidator"  is  substituted  for  "continuing  liquidators"  before 
"if  any".  —  E.  §  189;  N.  S.  W.  a.  (No.  40  of  1899)  139;  T.  a.  (33  Vic.  No.  22)  167;  S.  A.  a. 
(No.  557)  142;  Q.  e.  (27  Vie.  No.  4)  130;  W.  A.  a.  (56  Vic.  No.  8)  146;  N.  Z.  228.  —  A  com- 
pulsory winding-up  not  ordered  where  liquidators  failed  to  call  a  meeting  within  a  year,  but 
gave  satisfactory  reasons.  —  In  re  Australian,  etc.,  Ins.  Co.,  2  B.  C.  (N.  S.  W.)  70.  —  See  f. 
(No.  1482)  §  130,  infra.  —  The  expression  "due  cause"  is  to  be  measured  by  the  real  and  sub- 
stantial interests  of  all  parties  affected  by  the  liquidation.  —  In  re  Royal  Standard  Investment 
Co.,  15  V.  L.  R.  822;  11  A.  L.  T.  112;  In  re  Federal  Bank  of  Australia  20  V.  L.  R.  199;  15  A. 
L.  T.  238. 

127.=  N.  S.  W.  a.  (No.  40  of  1899)  §140,  except:  the  beginning  word  is 
"where"  instead  of  "if" ;  "or  hquidators"  is  inserted  after  "appoint  a  liquidator". 

—  E.  §  186;  N.  S.  W.  a.  (No.  40  of  1899)  140;  T.  a.  (33  Vic.  No.  22)  168;  S.  A.  a.  (No.  557) 
143;  Q.  e.  (27  Vic.  No.  4)  131;  W.  A.  «,.  (56  Vic.  No.  8)  147;  N.  Z.  229.  —  See  note  to  §  88,  supra. 
The  Court  will  not,  in  the  same  proceeding,  make  an  order  continuing  a  winding-up  under  super- 
vision and  removing  or  appointing  liquidators.  The  latter  should  be  by  summons  in  chambers, 
subsequent  to  the  former  order.  —  In  re  Federal  Hat  Co.,  13  V.  L.  R.  88.  The  fact  that  liqui- 
dators have  claims  adverse  to  the  company  is  good  ground  for  removal.  —  Ibid.  Misconduct 
on  their  part  need  not  be  shown.  The  fact  that  another  person  will  act  gratuitously  may  be 
sufficient  reason  for  removing  a  liquidator  who  receives  compensation.  —  In  re  Mutual  L.  S. 
Co.,  12  V.  L.  R.  777. 

128.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  141,  except:  no  division  into  paragraphs; 
"shall  be  published  in  the  Government  Gazette  one  month  at  least  previously  to  the 
meeting"  is  substituted  for  the  part  of  the  section  following  "such  advertisement". 

—  See  f.  (No.  1482)  §  162,  infra. 

129.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  142,  except:  no  division  into  paragraphs; 
"Registrar-General"  is  substituted  for  "Registrar"  in  both  instances;  "and"  is 
inserted  before  "on  the  expiration".  —  E.  §  195;  N.  S.  W.  a.  (No.  40  of  1899)  142;  T.  a. 
(33  Vic.  No.  22)  170;  S.  A.  a.  (No.  557)  145;  Q.  e.  (27  Vic.  No.  4)  133;  W.  A.  a.  (56  Vic.  No.  8) 
149;  N.  Z.  231.  —  Within  the  period  of  three  months  a  creditor  or  contributory  may  obtain 
an  injunction  restraining  the  winding-up.  —  Birch  &  Co.  v.  Patent  Cork  Asphalt  Co.,  20  V. 
L.  R.  471;  16  A.  L.  T.  132;  reversed  on  appeal,  21  V.  L.  R.  268;  16  A.  L.  T.  209.  For  a  case 
where  the  Court  declined  to  interfere,  see  In  re  Royal  Land  Co.,  17  V.  L.  R.  510;  13  A.  L.  T.  85. 

130.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  143. 

131.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  144,  except:  "of  such  company"  is  in- 
serted after  "creditor".  —  Cp.  In  re  Regent's  Park  Co.,  24  V.  L.  R.  420;  20  A.  L.  T.  153; 
4  A.  L.  R.  257. 

132.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  145,  except:  "if  it  thinks  fit"  is  inserted 
after  "the  court  may". 

133.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  146,  except:  "should  continue"  is  sub- 
stituted for  "shall  continue".  —  E.  §  199;  N.  S.  W.  a.  (No.  40  of  1899)  146;  T.  a.  (33  Vic. 
No.  22)  174;  Q.  e.  (27  Vic.  No.  4)  137;  N.  Z.  235  (1).  —  For  an  application  of  this  section,  see 
In  re  Mutual,  etc.,  Co.,  12  V.  L.  R.  777.  The  assumption  of  this  control  is  discretionary  with  the 
Court.  —  In  re  Essendon  Land,  etc.,  Co.,  14  A.  L.  T.  163.  A  voluntary  liquidator,  acting  in 
behalf  of  the  company,  may  petition  for  a  winding-up  under  supervision.  —  In  re  Maitland  C. 
M.  Co.,  18  V.  L.  R.  722;  14  A.  L.  T.  107. 

134.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  147,  except:  "winding-up  subject  to"  is 
substituted  for  "winding-up  under". 

135.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  148,  except:  no  division  into  paragraphs; 
throughout  "subject  to  the  supervision"  is  substituted  for  "under  the  supervision" ; 
and  for  "under  supervision";  "and  may  direct"  is  substituted  for  "the  Court  may 
direct". 

136.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  149,  except:  no  division  into  paragraphs; 
"appoint  an  official  hquidator  in  the  manner  hereinbefore  directed  to  be  an  additional 
liquidator,  and  all  liquidators"  is  substituted  for  "appoint  any  additional  hquidators. 
Any  hquidators".  —  E.  §  202;  N.  S.  W.  a.  (No.  40  of  1899)  149;  T.  a.  (33  Vic.  No.  22)  177; 
Q.  e.  (27  Vic.  No.  4)  140;  N.  Z.  237.  —  In  fixing  the  remuneration  of  the  liquidator  the  Court 
will  generally  follow  the  regulations  made  in  England,  and  set  forth  in  L.  R.  3,  Ch.  p.  LXIV. 
—  In  re  British  Bank  of  Australia,  19  V.  L.  R.  54;  14  A.  L.  T.  227.  See  also  In  re  British  Bank 
of  Australia,  14  A.  L.  T.  73. 

137.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  150,  except:  no  division  into  paragraphs; 
throughout  "subject  to"  is  substituted  for  "under";  "but"  is  inserted  before  "save 
as  aforesaid",  and  "legal"  before  "proceedings  be  deemed  to  be" ;  "and"  is  inserted 
before  "in  the  construction";  "of  this  Part  of  this  Act"  is  inserted  between  "pro- 
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visions"  and  "whereby";  "deemed  to  mean"  is  substituted  for  "deemed  to  include". 
—  E.  §  203;  N.  S.  W.  a.  (No.  40  of  1899)  150;  T.  a.  (33  Vio.  No.  22)  178;  Q.  e.  (27  Vic.  No.  4) 
141;  N.  Z.  238,  239.  —  The  Court  has  power  to  appoint  one  of  the  official  liquidators  to  act 
conjointly  with  or  in  the  place  of  the  liquidators  already  acting.  —  In  re  Federal  Bank  of 
Australia,  20  V.  L.  E.  199;  15  A.  L.  T.  238. 

Supplemental  provisions. 

138.  =  N.  S.  W.  a.  (No.  40  of  1899)  §152,  except:  "any  company"  is  sub- 
stituted for  "a  company";  "subject  to  the  supervision"  is  substituted  for  "under 
the  supervision";  in  both  instances  "the  company"  is  substituted  for  "such  com- 
pany". —  See  In  re  Provincial,  etc..  Bank,  5  V.  L.  B.  (E.)  343;  1  A.  L.  T.  17. 

139.  =  N.  S.  W.  a.  (No.  40  of  1899)  §153,  except:  "any  company"  is  sub- 
stituted for  "a  company". 

[§  140  is  repealed.] 

Inspeetlon  of  books.  141.  When  an  order  has  been  made  for  winding  up  a 
company  by  the  Court  or  subject  to  the  supervision  of  the  Court,  the  Court  may 
make  such  order  for  the  inspection  by  the  creditors  and  contributories  of  the  com- 
pany of  its  books  and  papers  as  the  Court  thinks  just ;  and  any  books  and  papers 
in  the  possession  of  the  company  may  be  inspected  by  creditors  or  contributories 
in  conformity  with  the  order  of  the  Court,  but  not  further  or  otherwise.  —  E. 
§  221;  N.  S.  W.  d.  (No.  40  of  1899)  155;  T.  a.  (33  Vic.  No.  22)  183;  S.  A.  a.  (No.  657)  165; 
Q.  e.  (27  Vic.  No.  4)  146;  W.  A.  a.  (56  Vic.  No.  8)  167;  N.  Z.  253. 

142.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  156,  except:  in  both  instances  "chose"  is 
substituted  for  "thing";  "the  company"  is  substituted  for  "a  company". 

143,=  N.  S.  W.  a.  (No.  40  of  1899)  §  157,  except:  "it  is"  is  omitted  after  "so 
far  as";  "any  company"  is  substituted  for  "a  company";  "against  the"  is  sub- 
stituted for  "against  such".  —  E.  §  206;  N.  S.  W.  a.  (No.  40  of  1899)  157;  T.  a.  (33  Vio. 
No.  22)  185;  S.  A.  a.  (No.  557)  167,  168;  Q.  e.  (27  Vic.  No.  4)  148;  W.  A.  a.  (56  Vio.  No.  8) 
169,  170;  N.  Z.  248.  —  As  to  proof  of  a  debt  for  future  rent,  and  practice  regarding  reservation 
of  assets  to  pay  the  same,  see  In  re  Heineoke  &  Fox,  15  A.  L.  T.  55.  For  «.  case  where  the 
creditor  was  not  allowed  to  prove  because  the  affairs  of  the  creditor,  a  company,  and  the 
debtor  company  were  so  inextricably  mixed  that  the  two  were  virtually  one  company,  see  In 
re  Metropolitan  Permanent  Building,  etc.,  Society,  26  V.  L.  R.  642;  22  A.  L.  T.  153;  7  A.  L.  R.  30. 

144.=  N.  S.  W.  a.  (No.  40  of  1899)  §  158,  except:  at  the  beginning  of  the 
section  "the  company"  is  substituted  for  "a  company";  throughout  "the"  is  sub- 
stituted for  "such"  before  "company";  "by  the  Court  or  subject  to"  is  substituted 
for  "by  or  under". 

145.=  N.  S.  W.  a.  (No.  40  of  1899)  §  161,  except:  "where  the  company  is 
being  wound  up  by  the  Court  or  subject  to"  is  substituted  for  "in  the  case  of  a 
winding-up  by  or  under";  in  all  other  instances  "the  company"  is  substituted  for 
"such  company";  "with  power  for  the  liquidators  to"  is  substituted  for  "the  liqui- 
dators may";  "the"  is  substituted  for  "a"  before  "company  is  being  wound  up". 
—  E.  §  214;  N.  S.  W.  a.  (No.  40  of  1899)  161;  T.  a.  (33  Vic.  No.  22)  188;  S.  A.  a.  (No.  557) 
172;  Q.  e.  (27  Vic.  No.  4)  150;  W.  A.  a.  (56  Vic.  No.  8)  174;  N.  Z.  258.  —  The  affidavit 
of  the  liquidator  should  state  the  reasons  for  his  belief  that  the  compromise  proposed  will  be 
beneficial  to  the  company.  —  In  re  Federal  Bank  of  Australia  15  A.  L.  T.  126.  And  the  agree- 
ment as  to  costs.  —  In  re  Companies  Act,  1890,  20  V.  L.  R.  243;  16  A.  L.  T.  1. 

146.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  261  (1,  2),  except:  no  division  into  para- 
graphs; throughout  "Uquidators"  is  substituted  for  "liquidator";  "they  were"  is 
substituted  for  "he  was";  "debentures"  is  omitted  in  both  instances;  "Uke  interest" 
is  substituted  for  "like  interests"  in  the  first  instance;  "may"  is  inserted  before 
"enter  into  any  other  arrangement",  and  "and"  before  "any  sale";  "subject  to 
the  provisions  hereinafter  contained"  is  omitted. 

147.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  261  (3),  except:  no  division  into  para- 
graphs; the  beginning  words  are  "where  in  the  case  mentioned  in  the  last  preced- 
ing section"  is  substituted  for  "if";  throughout  "Uquidators"  is  substituted  for 
"Uquidator";  "how"  is  omitted  before  "has  not  voted";  "if  he"  is  inserted  before 
"expresses  his  dissent";  "or  one  of  them"  is  inserted  after  "addressed  to  the  Uqui- 
dators"; "either  to"  is  inserted  before  "abstain  from  carrying",  and  "to"  before 
"purchase  the  interest". 

148.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  261  (4),  except:  "the  two  last  prece- 
ding sections"  is  substituted  for  "this  section",  and  "liquidators"  for  "a  liqui- 
dator"; "by  or"  is  omitted  before  "subject  to";  "under  Part  I.  of  this  Act"  is 
omitted. 
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Mode  of  determining  price.  149.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement;  but  if  the 
parties  dispute  about  the  same  such  dispute  shall  be  settled  by  arbitration;  and 
for  the  purposes  of  such  arbitration  the  provisions  of  the  Act  of  the  Parhament  of 
the  Uiiited  Kingdom  of  Great  Britain  and  Ireland  cited  as  The  Gompanies  Clauses 
Consolidation  Act,  1845,  with  respect  to  the  settlement  of  disputes  by  arbitration 
shall  be  incorporated  with  this  Part  of  this  Act;  and  in  the  construction  of  such 
provisions  this  Part  of  this  Act  shall  be  deemed  to  be  the  special  Act;  and  "the 
company"  shall  mean  the  company  that  is  being  wound  up;  and  any  appointment 
by  the  said  incorporated  provisions  directed  to  be  made  under  the  hand  of  the 
secretary  or  any  two  of  the  directors  may  be  made  under  the  hand  of  the  hqui- 
dator  if  only  one,  or  any  two  or  more  of  the  hquidators  if  more  than  one.  —  E. 
§  192;  N.  S.  W.  a.  (No.  40  of  1899)  262;  T.  a.  (33  Vic.  No.  22)  190;  S.  A.  a.  (No.557)  176;  Q.  e.  (27 
Vic.  No.  4)  152;  W.  A.  a.  (66  Vic.  No.  8)  178;  N.  Z.  259  (4,  5). 

150.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  95,  except:  "subject  to"  is  substituted 
for  "under".  —  E.  §  211;  N.  S.  W.  a.  (No.  40  of  1899)  95;  T.  a.  (33  Vic.  No.  22)  198; 
S.  A.  a.  (No.  557)  177;  Q.  e.  (27  Vic.  No.  4)  164;  W.  A.  a.  (56  Vic.  No.  8)  179;  N.  Z.  244. 
—  See  §  82,  supra.  The  Court  will  not  restrain  proceedings  where  the  goods  seized,  although 
on  the  premises,  do  not  belong  to  the  company.  —  In  re  Evening  Post,  etc.,  Co.,  20  V.  L.  R. 
335,  16  A.  L.  T.  66.  Stay  of  execution  may  be  refused.  —  Thomas  v.  General  Finance  Agency, 
1  A.  L.  R.  28. 

Fraudulent  preference.  151.  Any  such  conveyance,  mortgage,  dehvery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  as  would  if  made  or  done 
by  or  against  any  individual  person  be  deemed  in  the  event  of  his  insolvency  to 
have  been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors 
of  such  person  shall,  if  made  or  done  by  or  against  any  company,  be  deemed  in  the 
event  of  such  company  being  wound  up  under  this  Part  of  this  Act  to  have  been 
made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
company,  and  shaU.  be  invalid  accordingly;  and  for  the  purposes  of  this  section 
the  presentation  of  a  petition  for  winding-up  a  company  shall  in  case  of  a  com- 
pany being  wound  up  by  the  Court  or  subject  to  the  supervision  of  the  Court,  and 
a  resolution  for  winding-up  the  company  shall,  in  the  case  of  a  voluntarily  winding- 
up,  be  deemed  to  correspond  with  the  act  of  insolvency  in  the  case  of  an  individual; 
and  any  conveyance  or  assignment  made  by  any  company  formed  under  this  Part 
of  this  Act  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of  all  its  creditors 
shall  be  void  to  aU  intents.  —  E.  §  210;  N.  S.  W.  A.  a.  (No.  40  of  1899)  263,  264;  T.  a. 
(33  Vic.  No.  22)  199;  S.  A.  a.  (No.  557)  178;  Q.  e.  (27  Vic.  No.  4)  165;  W.  A.  a.  (56  Vic.  No.  8) 
180;  N.  Z.  246,  247. 

[§  152  is  repealed.]  —  Cp.  f.  (No.  1482),  §  135,  infra. 

153.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  163,  except:  "any  company"  is  sub- 
stituted for  "such  company";  "wound  up  under  this  Part  of  this  Act"  is  inserted 
after  "any  company";  "destroy,  mutilate,  alter,  or  falsify"  is  substituted  for 
"destroys,  mutilates,  alters  or  falsifies";  "make"  is  substituted  for  "makes";  "be 
privy"  is  substituted  for  "is  privy",  and   "such  company"  for  "the  company". 

Prosecution  of  delinquent  directors  in  case  of  winding-up  by  court.  154.  Where 
any  order  is  made  for  winding  up  a  company  by  the  Court  or  subject  to  the  super- 
vision of  the  Court,  if  it  appear  in  the  course  of  such  winding-up  that  any  past  or 
present  director,  manager,  officer,  or  members  of  such  company  has  been  guilty  of 
any  offence  in  relation  to  the  company  for  which  he  is  criminally  responsible,  the 
Court  may,  on  the  application  of  any  person  interested  in  such  winding-up,  or  of 
its  own  motion,  direct  the  official  liquidators  or  the  liquidators  (as  the  case  may 
be)  to  institute  and  conduct  a  prosecution  or  prosecutions  for  such  offence,  and 
may  order  the  costs  and  expenses  to  be  paid  out  of  the  assets  of  the  company.  — 
E.  §  217;  N.  S.  W.  a.  (No.  40  of  1899)  164;  T.  a.  (33  Vic.  No.  22)  202;  S.  A.  a.  (No.  557)  182;  Q. 
e.  (27  Vic.  No.  4)  168;  W.  A.  a.  (56  Vic.  No.  8)  184;  N.  Z.  256. 

Prosecution  of  delinquent  directors,  etc.,  in  case  of  voluntary  winding-up.    155. 

Where  a  company  is  being  wound  up  altogether  voluntarily  if  it  appear  to  the 
hquidators  conducting  such  winding-up  that  any  past  or  present  director,  manager, 
officer,  or  member  of  such  company  has  been  guilty  of  any  offence  in  relation  to 
the  company  for  which  he  is  criminally  responsible,  the  liquidators  may  vrith  the 
previous  sanction  of  the  Court  prosecute  such  offender;  and  all  expenses  properly 
incurred  by  them  in  such  prosecution  shall  be  payable  out  of  the  assets  of  the  com- 
pany in  priority  to  all  other  liabilities.  —  E.  §  217;  N.  S.  W.  a.  (No.  40  of  1899)  164;  T.  a. 
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(33  Vic.  No.  22)  203;  S.  A.  a.  (No.  557)  182;  Q.  e.  (27  Vic.  No.  4)  169;  W.  A.  a.  (56  Vic.  No.  8) 
184;  N.  Z.  257. 

156.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  165  (1),  except:  "any"  is  omitted  before 
"examination" ;  "this  Part  of"  is  inserted  after  "authorized  under" ;  "of  any  com- 
pany under  this  Part  of  this  Act"  is  substituted  for  "under  this  Part  of  this  Act 
of  any  company";  "this  Part  of"  is  inserted  after  "arising  under". 

Power  of  Courts  to  make  rules. 

[§  157  provides  that  in  the  case  of  winding-up  by  the  Court,  or  under  the 
supervision  of  the  Court,  the  rules  laid  down  in  Schedule  VII.  shall  apply,  and 
empowers  the  Judges  to  alter  said  rules.] 

[§  158  provides  that  all  orders  of  the  Court  under  this  Part  of  this  Act  shall 
be  enforced  in  the  same  manner  as  other  orders  of  the  Court.] 

Division  5.  Companies  authorized  to  register. 
Regulations  as  to  registration  of  existing  companies.  159.  The  following  regu- 
lations shall  be  observed  with  respect  to  the  registration  of  companies  under  this 
Division  of  this  Part  of  this  Act  (that  is  to  say) :  I.  No  company  having  the  lia- 
bihty  of  its  members  hmited  by  Act  of  ParUament  or  Letters  Patent  and  not  being 
a  joint  stock  company  as  hereinafter  defined  shall  register  under  this  Part  of  this 
Act  in  pursuance  of  this  Division  thereof;  II.  No  company  having  the  liability  of 
its  members  hmited  by  Act  of  ParUament  or  by  Letters  Patent  shall  register  under 
this  Part  of  this  Act  in  pursuance  of  this  Division  thereof  as  an  unlimited  com- 
pany or  as  a  company  hmited  by  guarantee;  III.  No  company  that  is  not  a  joint 
stock  company  as  hereinafter  defined  shall  in  pursuance  of  this  Division  of  this 
Part  of  this  Act  register  under  this  Part  of  this  Act  as  a  company  hmited  by  shares ; 
IV.  No  company  shall  register  under  this  Part  of  this  Act  in  pursuance  of  this 
Division  thereof,  unless  an  assent  to  its  so  registering  is  given  by  a  majority  of  such 
of  its  members  as  may  be  present  personally  or  by  proxy  (in  cases  where  proxies 
are  allowed  by  the  regulations  of  the  company)  at  some  general  meeting  summoned 
for  the  purpose ;  V.  Where  a  company  not  having  the  liability  of  its  members  hmited 
by  Act  of  Parhament  or  Letters  Patent  is  about  to  register  as  a  hmited  company, 
the  majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than  three- 
fourths  of  the  members  present  personally  or  by  proxy  at  such  last-mentioned 
general  meeting;  VI.  When  a  company  is  about  to  register  as  a  company  limited 
by  guarantee,  the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  reso- 
lution declaring  that  each  member  undertakes  to  contribute  to  the  assets  of  the 
company  in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a 
member  or  within  one  year  afterwards  for  payments  of  the  debts  and  habihties 
of  the  company  contracted  before  the  time  at  which  he  ceased  to  be  a  member, 
and  of  the  costs,  charges,  and  expenses  of  winding-up  the  company,  and  for  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves  such  amount  as 
may  be  required  not  exceeding  a  specified  amount.  In  computing  any  majority 
under  this  section,  when  a  poll  is  demanded,  regard  shall  be  had  to  the  number 
of  votes  to  which  each  member  is  entitled  according  to  the  regulations  of  the  com- 
pany of  which  he  is  a  member.  —  E.  §  249;  N.  S.  W.  a.  (No.  40  of  1899)  167;  T.  a.  (33 
Vic.  No.  22)  210;  S.  A.  a,.  (No.  557)  80;  Q.  e.  (27  Vic.  No.  4)  173;  W.  A.  a.  (56  Vic.  No.  8)  82; 
N.  Z.  272. 

160.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  168,  except:  no  division  into  paragraphs; 
"with  the  above  exceptions,  and  subject  to  the  foregoing  regulations"  is  substituted 
for  "subject  as  aforesaid";  "five"  is  substituted  for  "seven"  in  each  instance; 
"Royal  Charter"  is  omitted;  "and  of"  is  inserted  before  "Letters  Patent";  "and" 
is  inserted  after  "guarantee". 

161.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  169,  except :  no  division  into  paragraphs ; 
"so  far  as  the  same  relates  to  the  description  of  companies  empowered  to  register 
as  companies  hmited  by  shares"  is  inserted  before  "a  joint  stock  company" ;  "and" 
is  inserted  before  "such  company". 

[§  162  provides  for  the  unlimited  liability  of  banking  companies  for  notes 
issued  by  them.] 

163.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  171,  except:  "Registrar-General"  is  sub- 
stituted for  "Registrar";  "copartnery"  is  substituted  for  "copartnership";  in  (b) 
"and  also"  is  inserted  before  "3  any" ;  "the  above  hst  and  copy  shall  be  accompanied 
by"  is  inserted  before  "a  statement  specifying  the  following". 
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164.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  172,  except:  "Registrar-General"  is  sub- 
stituted for  "Registrar",  and  "copartnery"  for  "copartnership";  "Royal  Charter" 
is  omitted. 

166.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  173,  except:  "Registrar-General"  is  in 
both  instances  substituted  for  "Registrar". 

166.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  174,  except:  "Registrar-General"  is  sub- 
stituted for  "Registrar";  "statutory"  is  omitted  before  "declaration";  "and  every 
such  declaration  shall  be  made  before  some  justice  in  pursuance  of  any  act  now 
or  hereinafter  in  force  rendering  persons  making  a  false  declaration  punishable  for 
wilful  and  corrupt  perjury"  is  added  at  the  end  of  the  section. 

167.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  175,  except:  "Registrar-General"  is  sub- 
stituted for  "Registrar". 

168.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  176,  except:  no  division  into  paragraphs; 
"the  date  of"  is  inserted  after  "existing  at" ;  "previously"  is  substituted  for  "pre- 
vious"; "and"  is  inserted  before  "such  notice";  "as  a  prepaid  letter"  is  omitted; 
"to"  is  omitted  after  "communicated";  "to  or"  is  inserted  after  "address";  "and" 
is  inserted  before  "in  the  case  company";  "notice  shall  be  given"  is  substituted 
for  "notice  is  given". 

169.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  177,  except:  "of  any  company"  is  omitted 
after  "registered",  and  inserted  before  "in  cases";  "Act  of  the  Parhament  of  Victoria 
or  by"  is  substituted  for  "Act  of  Parliament,  or  by  Royal  Charter,  or". 

170.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  178,  except:  "every"  is  substituted  for  "a". 

171.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  179,  except:  no  division  into  paragraphs; 
"if  any"  is  omitted  after  "fees";  "third  and  fourth  Schedules"  is  substituted  for 
"Table  marked  B.  in  the  second  Schedule";  "Registrar-General  shall  notify  in  the 
Government  Gazette"  is  substituted  for  "Registrar  shall  certify  under  his  hand"; 
"and"  is  inserted  before  "thereupon" ;  "with  power  to  hold  lands  and  to  exercise 
all  the  functions  of  an  incorporated  company"  is  omitted.  —  E.  §  259;  N.  S.  W.  a. 
(No.  40  of  1899)  179;  T.  a.  (33  Vic.  No.  22)  222;  S.  A.  a.  (No.  657)  90;  Q.  b.  (27  Vic.  No.  4) 
185;  W.  A.  a.  (56  Vic.  No.  8)  92;  N.  Z.  282.  —  A  notice  in  the  Oazette  that  a  company  is  re- 
gistered under  the  Act  is  not  sufficient.  A  date  must  be  specified.  The  notice  may  be  given  a 
retrospective  effect.  —  In  re  Melbourne,  etc.,  Co.,  2  W.  W.  &  a'B.  (E.)  127. 

172.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  180,  except:  no  division  into  paragraphs; 
"such  notice  in  the  Government  Gazette"  is  substituted  for  "a  certificate  of  incorpora- 
tion given  at  any  time  to  any  company  registered  in  pursuance  of  this  Division 
of  this  Part  of  this  Act";  "notice  shall  be  deemed"  is  substituted  for  "certificate 
shall  be  deemed". 

Transfer  of  trust  property  to  company.  173.  AH  such  property  real  and  per- 
sonal (including  all  interests  and  rights  in  to  and  out  of  property  real  and  personal 
and  including  obhgations  and  choses  in  action)  as  may  belong  to  or  be  vested  in 
the  company  at  the  date  of  its  registration  under  this  Part  of  this  Act  shall  on 
registration  pass  to  and  vest  in  the  company  as  incorporated  under  this  Part  of 
this  Act  for  all  the  estate  and  interest  of  the  company  therein.  —  E.  §  260;  N.  S. 
W.  a.  (No.  40  of  1899)  181;  T.  a.  (33  Vic.  No.  22)  224;  S.  A.  a.  (No.  557)  92;  Q.  e.  (27  Vic. 
No.  4)  187;  W.  A.  a.  (66  Vic.  No.  8)  94;  N.  Z.  284. 

174.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  182. 

175.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  183,  except:  no  division  into  paragraphs; 
"or"  is  substituted  for  "and"  before  "legal  proceedings";  "nevertheless"  is  inserted 
before  "execution". 

Effect  of  registration  under  this  Part  of  this  Act.  176.  When  a  company  is 
registered  under  this  Part  of  this  Act  in  pursuance  of  this  Division  thereof  all  pro- 
visions contained  in  any  Act  of  Parhament,  deed  of  settlement.  Letters  Patent,  or 
other  instrument  constituting  or  regulating  the  company  (including  in  the  case  of 
a  company  registered  as  a  company  Umited  by  guarantee  the  resolution  declaring 
the  amount  of  the  guarantee)  shall  be  deemed  to  be  conditions  and  regulations  of 
the  company,  in  the  same  manner  and  with  the  same  incidents  as  it  they  were 
contained  in  a  registered  memorandum  of  association  and  articles  of  association. 
And  aU  the  provisions  of  this  Part  of  this  Act  shall  apply  to  such  company  and 
the  members  contributories  and  creditors  thereof  in  the  same  manner  in  all  respects 
as  if  it  had  been  formed  under  this  Part  of  this  Act,  subject  to  the  provisions  follow- 
ing (that  is  to  say) :  I.  That  Table  A  in  the  second  Schedule  of  this  Act  shall  not, 
Tuiless  adopted  by  special  resolution,  apply  to  any  company  registered  under  this 
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Part  of  this  Act  in  pursuance  of  this  Division  thereof;  II.  That  the  provisions  of 
this  Part  of  this  Act  relating  to  the  numbering  of  shares  shall  not  apply  to  any 
joint  stock  company  whose  shares  are  not  numbered;  III.  That  no  company  shall 
have  power  to  alter  any  provision  contained  in  any  Act  of  Parliament  relating  to 
the  company;  IV.  That  no  company  shaU  have  power  without  the  sanction  of  the 
Governor  in  Council  to  alter  any  provision  contained  in  any  Letters  Patent  relating 
to  the  company ;  V.  That  in  the  event  of  the  company  being  wound  up,  every  person 
shall  be  a  contributory  in  respect  of  the  debts  and  habilities  of  the  company  con- 
tracted prior  to  registration  who  is  hable  to  pay  or  contribute  to  the  payment  of 
any  debt  or  liabiHty  of  the  company  contracted  prior  to  registration,  or  to  pay  or 
contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  mem- 
bers amongst  themselves  in  respect  of  any  such  debt  or  liabiUty,  or  to  pay  or  con- 
tribute to  the  payment  of  the  costs,  charges,  and  expenses  of  winding-up  the  com- 
pany so  far  as  relates  to  such  debts  or  liabilities  as  aforesaid.  And  every  such 
contributory  shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course 
of  the  winding-up  all  sums  due  from  him  in  respect  of  any  such  habihty  as  aforesaid. 
And  in  the  event  of  the  death  or  insolvency  of  any  such  contributory  as  last  aforesaid, 
or  marriage  of  any  such  contributory  being  a  female,  the  provisions  hereinbefore 
contained  with  respect  to  the  representatives,  heirs,  and  devisees  of  deceased  con- 
tributories,  and  with  reference  to  the  assignees  of  insolvent  contributories,  and  to 
the  husbands  of  married  contributories  shall  apply;  VI.  That  nothing  herein  con- 
tained shall  authorize  any  company  to  alter  any  such  provisions  contained  in  any 
deed  of  settlement,  contract  of  copartnery.  Letters  Patent,  or  other  instrument 
constituting  or  regidating  the  company  as  would,  if  such  company  had  originally 
been  formed  under  this  Part  of  this  Act,  have  been  contained  in  the  memorandum 
of  association,  and  are  not  authorized  to  be  altered  by  this  Part  of  this  Act.  But 
nothing  herein  contained  shall  derogate  from  any  power  of  altering  its  constitution 
or  regulations  which  may  be  vested  in  any  company  registering  under  this  Part 
of  this  Act  in  pursuance  of  this  Division  thereof,  by  virtue  of  any  Act  of  ParUa- 
ment,  deed  of  settlement,  contract  of  copartnery.  Letters  Patent,  or  other  instru- 
ment constituting  or  regulating  the  company.  —  E.  §  263;  N.  S-  W.  a.  (No.  40  of  1899). 
184;  T.  a.  (33  Vic.  No.  22)  227;  S.  A.  a.  (No.  557)  95;  Q.  e.  (27  Vic.  No.  4)  190;  W.  A.  a.  (56  Vic. 
No.  8)97;  N.Z.  287. 

Power  ol  court  to  restrain  proceeding.  177.  The  court  raay,  at  any  time  after 
the  presentation  of  a  petition  for  winding-up  a  company  registered  in  pursuance 
of  this  Division  of  this  Part  of  this  Act  and  before  making  an  order  for  winding-up 
the  company,  upon  the  application  by  motion  of  any  creditor  of  the  company, 
restrain  further  proceedings  in  any  action  suit  or  legal  proceedings  against  any 
contributory  of  the  company  as  well  as  against  the  company  as  hereinbefore  pro- 
vided upon  such  terms  as  the  court  thinks  fit.  —  See  note  to  N.  S.  W.  ».  (No.  40  of 
1899)  §  92.    Cp.  f.  (No.  1482)  124,  infra. 

Effect  of  order  for  winding-up  company.  178.  When  an  order  has  been  made 
for  winding-up  a  company  registered  in  pursuance  of  this  Division  of  this  Part  of 
this  Act,  in  addition  to  the  provisions  hereinbefore  contained,  it  is  hereby  further 
provided  that  no  suit,  action,  or  other  legal  proceeding  shaU  be  commenced  or 
proceeded  with  against  any  contributory  of  the  company  in  respect  of  any  debt 
of  the  company,  except  with  the  leave  of  the  Court  and  subject  to  such  terms  as 
the  Court  may  impose.  —  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  94. 

[§§  179 — 180  relate  to  the  power  of  banking  companies  to  register  under  this 
Act.] 

[§§  181 — 182  relate  to  companies  formed  for  purposes  not  of  gain.] 

Division  6.    Application  of  this  Part  of  this  Act  to  unregistered  companies. 

Winding-up  of  unregistered  companies.  183.  Subject  as  hereinafter  mentioned, 
any  partnership,  association,  or  company  consisting  of  more  than  five  members, 
and  not  registered  under  this  Part  of  this  Act,  and  hereiaafter  included  under  the 
term  "unregistered  company",  may  be  woimd  up  under  this  Part,  and  all  the  pro- 
visions of  this  Part  of  this  Act  with  respect  to  winding-up  shall  apply  to  such  com- 
pany with  the  following  exceptions  and  additions:  I.  Where  proceedings  for  wind- 
ing-up an  unregistered  company  are  instituted,  the  principal  place  of  business  of 
such  company  shall  for  all  the  purposes  of  this  Part  of  this  Act  be  deemed  to  be 
the  registered  office  of  the  company;  II.  No  unregistered  company  shall  be  wound 
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up  under  this  Part  of  this  Act  voluntarily  or  subject  to  the  supervision  of  the  Court ; 

III.  Tlie  circumstances  under  which  an  unregistered  company  may  be  wound  up 

by  the  Court  are  as  follows  (that  is  to  say):  a)  When  the  company  is  dissolved  or 

has  ceased  to  carry  on  business,  or  is  carrying  on  business  only  for  the  purpose  of 

winding-up  its  affairs;  b)  When  the  company  is  unable  to  pay  its  debts;  c)  When 

the  Court  is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be 

wound  up;  IV.  An  unregistered  company  shall  for  the  purpose  of  this  Part  of  this 

Act  be  deemed  unable  to  pay  its  debts :  a)  When  a  creditor  to  whom  the  company 

is  indebted  by  assignment  or  othervnse  in  a  sum  exceeding  fifty  pounds  then  due 

has  served  on  the  company,  by  leaving  the  same  at  the  principal  place  of  business 

of  the  company  or  by  deUvering  to  the  secretary  or  some  director  or  principal  officer 

of  the  company,  or  by  otherwise  serving  the  same  in  such  manner  as  the  Court 

may  approve  or  direct,  a  demand  under  his  hand  requiring  the  company  to  pay 

the  sum  so  due ;  and  the  company  has  for  the  space  of  three  weeks  succeeding  the 

service  of  such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for 

the  same  to  the  satisfaction  of  the  creditor;  b)  When  any  action,  suit,  or  other  legal 

proceeding  has  been  instituted  against  any  member  of  the  company  for  any  debt 

or  demand  due  or  claimed  to  be  due  from  the  company  or  from  him  in  his  character 

of  member  of  the  company,  and  (notice  in  writing  of  the  institution  of  such  action, 

suit,  or  other  legal  proceeding  having  been  served  upon  the  company  by  leaving 

the  same  at  the  principal  place  of  business  of  the  company,  or  by  delivering  it  to 

the  secretary  or  some  director  or  principal  officer  of  the  company,  or  by  otherwise 

serving  the  same  in  such  manner  as  the  Court  may  approve  or  direct)  the  company 

has  not  within  ten  days  after  service  of  such  notice  paid,  secured,  or  compounded 

for  such  debt  or  demand,  or  procured  such  action,  suit,  or  other  legal  proceeding 

to  be  stayed,  or  indemnified  the  defendant  to  his  reasonable  satisfaction  against 

aU  costs,  damages,  and  expenses  to  be  incurred  by  him  by  reason  of  the  same; 

c)  When  execution  or  other  process  issued  on  a  judgment,  decree,  or  order  obtained 

in  any  court  in  favour  of  any  creditor  in  any  proceeding  instituted  by  such  creditor 

against  the  company,  or  against  any  member  thereof  as  such,  or  against  any  person 

authorized  to  be  sued  as  nominal  defendant  on  behalf  of  the  company  is  returned 

unsatisfied;  d)  When  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 

the  company  is  imable  to  pay  its  debts.  —  See  notes  to  N.  S.  W.  a.  (No.  40  of  1899) 

§  84 — 88,  98.  —  The  provisions  of  this  Part  do  not  apply  to  a  railway  company  incorporated 

by  Act  of  Parliament.  —  In  re  St.  Kilda  and  Brighton  Ry.  Co.,  1  W.  W.  &  a'B.  (E.)  157.    See 

also  In  re  St.  Kilda  and  Brighton  Ry.  Co.,  2  W.  &  W.  (I.  E.  &  M.)  69.  Nor  to  a  mining  company 

registered  lander  Act  No.  228.  —In  re  Collingwood  Q.  M.  Co.,  5  W.  W.  &  a'B.  (E.)  190.   But  a 

foreign  company  can  be  wound  up  even  though  an  order  for  winding-up  has  been  made  at  the 

domicU  of  the  company.  —  In  re  Oriental  Bank  Corporation,  10  V.  L.  R.  (E.)  154.   And  so  may 

a  building  society.  —  In  re  Premier,  etc.,  Society,  16  V.  L.  R.  424;  12  A.  L.  T.  1.    As  to  apph- 

cation  of  certain  provisions  of  the  Supreme  Court  Act,  1890,  see  In  re  Premier,  etc..  Society, 

16  V.  L.  R.  740;  12  A.  L.  T.  HI. 

Who  to  be  deemed  a  contributory  in  the  event  of  company  being  wound  up. 
184.  In  the  event  of  an  unregistered  company  being  wound  up,  every  person  shall 
be  deemed  to  be  a  contributory  who  is  hable  to  pay  or  contribute  to  the  payment 
of  any  debt  or  HabiUty  of  the  company,  or  to  pay  or  contribute  to  the  payment 
of  any  sum  for  the  adjustment  of  the  rights  of  the  members  amongst  themselves, 
or  to  pay  or  to  contribute  to  the  payment  of  the  costs,  charges,  and  expenses  of 
winding-up  the  company;  and  every  such  contributor  shaU  be  hable  to  contribute 
to  the  assets  of  the  company  iu  the  course  of  the  winding-up  all  sums  due  from 
him  in  respect  of  any  such  habihty  as  aforesaid:  but  in  the  event  of  the  death  or 
the  insolvency  of  any  contributory,  or  the  marriage  of  any  female  contributory, 
the  provisions  hereinbefore  contained  with  respect  to  the  personal  representatives, 
heirs,  and  devisees  of  a  deceased  contributory,  and  to  the  assignees  of  an  insolvent 
contributory,  and  to  the  husband  of  married  contributories  shaU  apply.  —  See 
notes  to  N.  S.  W.  a.  (No.  40  of  1899)  §  79—83. 

Power  of  court  to  restrain  further  proceedings.  185.  The  court  may,  at  any 
time  after  the  presentation  of  a  petition  for  winding  up  an  unregistered  company 
and  before  making  an  order  for  winding  up  the  company,  upon  the  apphcation  of 
any  creditor  of  the  company,  restrain  further  proceedings  in  any  action,  suit,  or 
legal  proceeding  against  any  contributory  of  the  company  as  well  as  against  the 
company  as  hereinbefore  provided,  upon  such  terms  as  the  court  thinks  fit.  — 
See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  92. 
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Effect  of  order  for  winding  up  company.  186.  Where  an  order  has  been  made 
for  winding  up  an  unregistered  company,  in  addition  to  the  provisions  hereinbefore 
contained  in  the  case  of  companies  formed  under  this  Part  of  this  Act,  it  is  hereby 
further  provided  that  no  suit,  action,  or  other  legal  proceeding  shall  be  commenced 
or  proceeded  with  against  any  contributory  of  the  company  in  respect  of  any  debt 
of  the  company,  except  with  the  leave  of  the  court,  and  subject  to  such  terms  as 
the  court  may  impose.  —  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  94. 

Provision  in  case  of  unregistered  company.  187.  If  any  unregistered  company 
has  no  power  to  sue  and  be  sued  in  a  common  name,  or  if  for  any  reason  it  appears 
expedient,  the  Court  may  by  the  order  made  for  winding  up  such  company,  or  by 
any  subsequent  order,  direct  that  all  such  property,  real  and  personal  including  all 
interest,  claims,  and  rights  into  and  out  of  property,  real  and  personal,  and  in- 
cluding choses  in  action,  as  may  belong  to  or  be  vested  in  the  company,  or  to  or 
in  any  person  or  persons  in  trust  for  or  on  behalf  of  the  company,  or  any  part  of 
such  property  is  to  vest  in  the  official  hquidator  by  his  official  name;  and  there- 
upon the  same  or  such  part  thereof  as  may  be  specified  in  the  order  shall  vest 
accordingly.  And  the  official  hquidator  may,  in  his  official  name  or  in  such  name 
and  after  giving  such  indemnity  as  the  court  directs,  bring  or  defend  any  actions, 
suits,  or  other  legal  proceeding  relating  to  any  property  vested  in  him  or  them  or 
any  actions,  suits,  or  other  legal  proceedings  necessary  to  be  brought  or  defended 
for  the  purposes  of  effectually  winding  up  the  company  and  recovering  the  pro- 
perty thereof.  —  E.  §  272;  N.  S.  W.  a.  (No.  40  of  1899)  185;  T.  c.  (59  Vic.  No.  19)  24;  S.  A.  a. 
(No.  557)  193;  Q.  e.   (27  Vic.  No.  4)  197;  W.  A.  a,.  (56  Vic.  No.  8)  195. 

Provisions  in  this  Division  of  this  Part  of  Act  cumulative.  188.  The  provisions 
made  by  this  Division  of  this  Part  of  this  Act  with  respect  to  unregistered  com- 
panies shall  be  deemed  to  be  made  in  addition  to  and  not  in  restriction  of  any 
provisions  hereinbefore  contained  with  respect  to  winding  up  companies  by  the 
Court :  and  the  Court  or  official  hquidator  may  in  addition  to  anything  contained 
in  this  Division  of  this  Part  of  this  Act  exercise  any  powers  or  do  any  act  in  the 
case  of  unregistered  companies  which  might  be  exercised  or  done  by  it  or  him  in 
winding-up  companies  formed  under  this  Part  of  this  Act.  But  an  unregistered 
company  shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a 
company  under  this  Part,  and  then  only  to  the  extent  provided  by  this  Division 
of  this  Part  of  this  Act.  —  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  98. 

Power  to  assignees  to  compromise.  189.  Where  the  estate  of  any  company 
or  body  heretofore  has  been  placed  under  sequestration,  the  assignees  of  such  estate 
may  compromise  aU.  calls  and  contributions,  and  habilities  to  calls  and  contribu- 
tions, debts  and  liabihties  capable  of  resulting  in  debts,  and  aU.  claims  whether 
present  or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages, 
subsisting  or  supposed  to  subsist  between  the  company  or  body  or  the  creditors 
thereof,  and  any  shareholder  or  member  of  the  company  or  body  or  other  debtor 
or  person  apprehending  liabihties  to  the  company  or  body  or  the  creditors  thereof, 
and  aU  questions  in  any  way  relating  to  or  affecting  the  assets  of  the  company  or 
body  or  the  winding-up  thereof  upon  the  receipt  of  such  sums  payable  at  such 
times,  and  generally  upon  such  terms  as  may  be  agreed  upon,  with  power  for  the 
assignees  to  take  any  security  for  the  discharge  of  such  debts,  contributions,  or 
habihties  and  to  give  complete  discharges  in  respect  of  aU  or  any  such  calls  contri- 
butions, debts,  or  liabihties.  And  every  such  discharge  shall  thenceforth  operate 
to  aU  intents  and  purposes  as  an  absolute  release  to  the  shareholders  or  members 
to  whom  the  same  shall  relate,  and  may  be  by  them  pleaded  and  used  in  law  and 
in  discharge  of  any  action,  execution,  or  other  proceeding  of  any  creditor  whose 
debt  or  claim  is  by  them  provable  under  such  sequestration;  and  every  such  share- 
holder and  member  be  entitled  as  between  himself  and  the  other  shareholders  or 
members  of  the  company  or  body  to  credit  in  respect  of  any  such  sum  or  sums 
as  shall  by  such  release  or  discharge  be  declared  to  have  been  paid  by  him.  Provi- 
ded that  no  compromise  shall  be  effected  unless  with  the  sanction  of  the  creditors 
of  the  company  or  body  in  accordance  with  the  provisions  of  section  eighty-seven 
of  the  Insolvency  Act,  1890. 

Part  II.    Mining  Companies. 
[§§  190 — 333  relate  to  mining  companies.] 
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Part  III.    Life  Assurance  Companies. 
[§§  334 — 381  relate  to  life  assurance  companies.] 

Part  IV.     Trustee  Companies. 
[§§  382 — 385  relate  to  trustee  companies.] 

Part  V.     Wages  of  Companies'  Servants. 

Interpretation.  386.  In  this  Part  of  this  Act  the  expression  "clerk  or  servant" 
shall  mean  and  include  any  clerk,  artificer,  handicraftsman,  miner,  journeyman, 
servant  in  husbandry,  labourer,  workman,  domestic  or  menial  servant,  who  whether 
under  the  age  of  twenty-one  years  or  above  that  age  has  entered  into  or  works 
under  a  contract  with  an  employer,  whether  the  contract  be  made  before  or  after 
the  passing  of  this  Act,  be  express  or  imphed,  oral  or  in  writing,  and  be  a  contract 
of  service  or  a  contract  personally  to  execute  any  work  or  labour.  —  E.  §  209.  — 
The  words  "clerk  or  servant"  do  not  include  a  manager.  —  In  re  Intercolonial  Smelting,  etc.,  Co., 
13  V.  L.  K.  896;  9  A.  L.  T.  76. 

[§  387  is  repealed.]  —  See  f.  (No.  1482)  §  148,  infra. 

Liquidator  to  discharge  same  upon  receipt  of  sufficient  assets.  388.  Subject  to 
"the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of  administration  or 
otherwise,  the  Uquidator  or  official  Uquidator  shall  discharge  the  foregoing  debts 
forthwith  so  far  as  the  assets  of  the  company  are  and  ■will  be  sufficient  to  meet 
them  as  and  when  such  assets  came  into  the  hands  of  such  liquidator  or  official 
liquidator.  —  E.  §  209. 

Wages  and  salary  to  be  a  first  charge  on  the  property  of  the  company.  389. 
All  such  wages  or  salary  as  aforesaid  shall  be  a  first  charge  upon  all  the  property 
of  the  company  of  whatsoever  description  notwithstanding  such  property  be  mort- 
gaged or  charged  to  secure  the  payment  of  any  moneys  or  that  there  be  any  lien 
upon  the  same.  Provided  that  nothing  in  this  Part  of  this  Act  contained  shall  be 
taken  to  affects  the  right  and  priority  of  persons  with  respect  to  any  property  over 
-which  they  held  a  mortgage,  charge,  or  Hen  at  the  time  of  the  passing  of  The  Gom- 
panies'  Wages  Act,  1885.  —  E.  §  209. 


Schedules.^) 
First  Schedule. 


Date  of  Act. 

Title  of  Act. 

Extent  of  Repeal. 

27  Vic. 

No. 

190. 

The  Companies  Statute,  1864. 

So  much  as  is  not  al- 
ready repealed. 

31  Vic. 

No. 

324. 

An    Act    to    amend    The    Mining    Companies 
Limited  Liability  Act,  1864. 

So  much  as  is  not  al- 
ready repealed. 

35  Vic. 

No. 

400. 

The  Mining  Companies  Act,  1871. 

So  much  as  is  not  al- 
ready repealed. 

37  Vic. 

No. 

474. 

The  Life  Assurance  Companies  Act,  1873. 

The  whole. 

45  Vic. 

No. 

722. 

The  Companies  Act,  1881. 

The  whole. 

46  Vic. 

No. 

742. 

The    Forfeiture    of   Mining   Shares   VaUdating 
Act,  1882. 

So  much  as  is  not  al- 
ready repealed. 

47  Vic. 

No. 

764. 

An  Act  to   provide  for  the  Incorporation  of 
Literary,  Scientific  and  other  Association  and 
Institutions. 

So  much  as  is  not  al- 
ready repealed. 

47  Vic. 

No. 

779. 

The  Forfeiture  of  Mining  Shares  Act,  1883. 

The  whole. 

48  Vic. 

No. 

804. 

The  Amending  Companies  Statute,  1884. 

The  whole. 

49  Vic. 

No. 

851. 

The  Companies  Wages  Act,  1885. 

The  whole. 

60  Vic. 

No. 

881. 

The  Mining  Companies  Act,  1886. 

The  whole. 

52  Vic. 

No. 

990. 

The  Trustees  Companies  Act,  1888. 

The  whole. 

52  Vic. 

No. 

991. 

The  Banking  Companies  Eegistration  Act,  1888. 

The  whole. 

63  Vic. 

No. 

1027. 

The  Life  Assurance  Companies  Act,  1889. 

The  whole. 

1)  In  so  far  as  they  relate  to  trading  companies. 
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Second  Schedule. 

Table  A.    Regulations  lor  Management  of  a  Company  Limited  by  Shares. 

[SubstantiaUy  identical  with  N.  S.  W.  a.  (No.  40  of  1899)  Sohed.  II.  Table  A.  In  {29> 
"six  months"  is  substituted  for  "four  months";  in  (30)  "and  August  respectively"  is  inserted 
after  "February";  in  (44)  "or  other  legal  cui-ator"  is  omitted;  in  (50)  "unless  it  purports,  etc." 
is  omitted;  in  (79)  "six  months"  is  substituted  for  "year";  in  (82)  "on  the  Registrar-General 
and"  is  inserted  after  "served";  in  (91)  "Governor  in  Council"  is  substituted  tor  "Registrar".] 


Third  Schedule. 

Table  of  Fees  to  he  paid  to   the  Registrar -General  by  a  Company  having  a  Capital  divided 

into  Shares. 


Fourth  Schedule. 
Table  of  Fees  to  be  paid  to  the  Registrar-General  by  a  Company  not  having  a  Capital  divided  inta 

Shares. 


Fifth  Schedule. 

Form  of  Statement  referred  to  in  Division  3  of  Part  I.  of  this  Act. 

[Substantially  similar  to  N.  S.  W.  a.  (No.  40  of  1899)  Sohed.  II,  Form  0,  except:   "that 

the  liabihty  of  the  members  is  hmited"  is  inserted  after  "sincerely  declare".] 


Sixth  Schedule. 
(Forms  A.,  B.,  and  C.  are  substantially  similar  to  N.  S.  W.  a.  (No.  40  of  1899)  Sched.  HI. 
Forms  A.,  B.,  and  G,  except:  the  statement  as  to  the  location  of  the  registered  office  of  the 
company  is  omitted.    Form  D.  is  substantially  similar  to  Form  D.    In  Form  E.  (5)  and  (6)  arfr 
omitted). 

Seventh  Schedule. 
Rules  for  Proceedings  for  Winding  up  Companies  in  the  Supreme  Court. 

Petition. 

1.  Every  petition  for  winding  up  a  company  by  the  Court  or  subject  to  the  supervision 
of  the  Court  shall  be  intituled  in  the  matter  of  Part  I.  of  the  Companies  Act  1890  and  of  the 
company  to  which  the  petition  relates,  describing  the  company  by  its  most  usual  style  or  firm. 

2.  Every  such  petition  shall  be  advertised  seven  clear  days  before  the  hearing  as  follows: 
I.  In  the  case  of  a  company  whose  registered  office,  or  if  there  be  no  such  office  then  whose  prin- 
cipal or  last  known  principal  place  of  business,  is  or  was  situated  within  ten  miles  of  the  General 
Post  Office  in  Melbourne,  once  at  least  in  the  Government  Gazette  and  once  at  least  in  two  daily 
Melbourne  newspapers.  II.  In  the  case  of  any  other  company,  once  at  least  in  the  Government 
Gazette  and  a  daily  Melbourne  paper  and  once  at  least  in  two  local  newspapers  circulating  in  th& 
district  in  which  such  office  or  place  of  business  is  or  was  situated.  The  advertisement  shall 
state  the  day  on  which  the  petition  was  presented  and  the  name  and  address  of  the  petitioner 
and  of  his  soUcitor  and  Melbourne  agent  (if  any). 

3.  Every  such  petition  shall  unless  presented  by  the  company  be  served  at  the  registered 
office  (if  any)  of  the  company,  and  if  there  be  no  registered  office  then  at  the  principal  or  last- 
known  principal  place  of  business  of  the  company  if  any  such  can  be  foimd  upon  any  member 
officer  or  servant  of  the  company  there,  or  in  case  no  such  member  officer  or  servant  can  be  found 
there,  then  by  being  left  at  such  registered  office  or  principal  place  of  business  or  by  being  served 
on  such  member  or  members  of  the  company  as  the  court  may  direct;  and  every  petition  for 
the  winding-up  of  a  company  subject  to  the  supervision  of  the  Court  shall  also  be  served  upon 
the  Uquidator  (if  any)  appointed  for  the  purpose  of  winding  up  the  affairs  of  the  company. 

i.  Every  petition  for  the  winding-up  of  any  company  by  the  Court  or  subject  to  the  super- 
vision of  the  Court  shall  be  verified  by  an  affidavit  referring  thereto  in  the  form  or  to  the  effect 
set  forth  in  the  table  of  forms  annexed  hereto.  Such  affidavit  shall  be  made  by  the  petitioner 
or  by  one  of  the  petitioners  if  there  be  more  than  one  or  in  case  the  petition  is  presented  by  the 
company  by  some  director  and  secretary  or  other  principal  officer  thereof;  and  shall  be  sworn 
after  and  filed  within  four  days  after  the  petition  is  presented  and  shall  be  sufficient  primd- 
facie  evidence  of  the  statements  in  the  petition. 

5.  Every  creditor  or  contributory  shall  be  entitled  to  be  furnished  by  the  sohcitor  to  the 
petitioner  with  a  copy  of  such  petition  within  twenty-four  hours  after  requiring  the  same,  on 
paying  at  the  rate  of  one  shilling  per  common  law  foho  for  such  copy. 

Order  to  wind  up  a  company. 

6.  Every  order  made  for  the  winding-up  of  a  company  by  the  Court  or  subject  to  its  super- 
vision shall  within  twelve  days  after  the  date  thereof  be  advertised  by  the  petitioner  once  in  the- 
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Government  Gazette;  and  sliall  be  served  upon  such  persons  (if  any)  and  in  such  manner  as  the 
Court  may  direct. 

7.  A  copy  of  every  order  for  winding  up  a  company  certified  to  be  a  true  copy  thereof 
as  passed  and  entered  shall  beleft  by  the  petitioner  within  twelve  days  after  the  date  thereof 
at  the  office  of  the  Court  of  Insolvency;  and  in  default  thereof  any  other  person  interested  in  the 
winding-up  may  leave  the  same  and  the  Judge  may  if  he  thinks  fit  give  the  carriage  and  prose- 
cution of  the  order  to  such  person.  Upon  such  copy  being  left  a  Judge's  summons  shall  be  taken 
out  to  proceed  with  the  winding-up  of  the  company  and  be  served  upon  all  parties  who  may 
have  appeared  upon  the  hearing  of  the  petition.  Upon  the  return  of  such  summons  a  time  shall 
if  the  Judge  think  fit  be  fixed  for  the  appointment  of  an  official  Uquidator  and  for  the  proof 
of  debts  and  for  the  hst  of  contributories  to  be  brought  in,  and  directions  may  be  given  as  to 
the  advertisements  to  be  issued  for  aU  or  any  of  such  purposes  and  generally  as  to  the  proceed- 
ings and  parties  to  attend  thereon.  The  proceedings  under  the  order  shall  be  continued  by 
adjournment  and  when  necessary  by  further  summons  and  any  such  direction  as  aforesaid  may 
be  given,  added  to,  or  varied  at  any  subsequent  time  as  may  be  found  necessary. 

Official  liquidators. 

8.  The  official  Uquidator  shall  be  nominated  by  order;  and  the  order  shall  fix  the  times 
or  periods  at  which  the  official  Uquidator  is  to  leave  his  accounts  of  his  receipts  and  payments 
at  the  Judge's  chambers,  and  shall  direct  that  all  moneys  to  be  received  shall  be  paid  into  some 
bank  approved  for  the  purpose  by  the  Governor  in  Council  immediately  after  the  receipt  thereof 
to  the  account  of  the  official  liquidator  of  the  company ;  and  an  account  shall  be  opened,  there 
accordingly,  and  an  office  copy  of  the  order  shall  be  lodged  at  the  bank. 

9.  The  official  hquidator  shall  on  each  occasion  of  passing  his  account  and  also  whenever 
the  Judge  may  so  require  satisfy  the  Judge  that  his  sureties  are  Uving  and  resident  in  Victoria, 
and  have  not  been  adjudged  bankrupt  or  become  insolvent;  and  in  default  thereof  may  be  re- 
quired to  enter  into  fresh  security  within  such  time  as  shall  be  directed. 

10.  Every  nomination  of  an  official  liquidator  shall  be  advertised  in  such  manner  as  the 
Judge  shall  direct  immediately  after  he  has  been  nominated. 

11.  Where  it  is  desired  to  appoint  provisionally  an  official  Uquidator,  an  appUcation  for 
that  purpose  may  at  any  time  after  the  presentation  of  the  petition  for  winding  up  the  company 
be  made  by  summons  without  advertisement  or  notice  to  any  party,  unless  the  Judge  otherwise 
directs. 

12.  In  the  case  of  the  death,  removal,  or  resignation  of  an  official  Uquidator,  another  shall 
be  nominated  in  his  room  if  the  Court  thinks  fit  in  the  same  maimer  as  directed  in  the  case  of 
a  first  nomination ;  and  the  proceedings  for  that  purpose  may  be  taken  by  such  party  interested 
as  may  be  authorized  by  the  Judge  to  take  the  same. 

13.  The  official  Uquidator  shall  with  all  convenient  speed  after  he  is  nominated  proceed  to 
make  up,  continue,  complete,  and  rectify  the  books  of  account  of  the  company,  and  shall  provide 
and  keep  such  books  of  account  as  may  necessary  or  as  the  Judge  may  direct  for  the  purposes 
aforesaid,  and  for  showing  the  debts  and  credits  of  the  company,  including  a  ledger  which  shaD 
contain  the  separate  accounts  of  the  contributories  and  in  which  every  contributory  shall  be 
debited  from  time  to  time  with  the  amount  payable  by  him  in  respect  of  any  caU  to  be  made 
as  provided  by  the  said  Part  of  the  said  Act  and  these  rules. 

14.  The  official  Uquidator  shall  be  allowed  in  his  accounts  or  otherwise  to  be  paid  such 
salary  or  remuneration  as  the  Judge  may  from  time  to  time  direct,  including  any  necessary  em- 
ployment of  assistant  or  clerks  by  the  official  Uquidator  to  which  regard  shall  be  had;  and  such 
salary  or  remuneration  may  either  be  fixed  at  the  time  of  the  nomination  of  the  official  Uquidator 
or  at  any  time  thereafter  as  the  Judge  may  think  fit.  Every  aUowanoe  of  such  salary  or  re- 
muneration, unless  made  at  the  time  of  the  nomination  of  the  official  Uquidator  or  upon  passing 
his  accounts,  shall  be  made  upon  appUcation  for  that  purpose  by  the  official  Uquidator  upon 
notice  to  such  person  (if  any)  and  supported  by  such  evidence  as  the  Judge  shaU  require;  never- 
theless the  Judge  may  from  time  to  time  allow  any  sum  he  may  think  fit  to  the  official  Uquidator 
on  accormt  of  the  salary  or  remuneration  to  be  thereafter  aUowed. 

15.  The  accounts  of  the  official  Uquidator  shall  be  left  at  the  Judge's  chambers  at  the  times 
directed  by  the  order  nominating  him  and  at  such  other  times  as  may  from  time  to  time  be  re- 
quired by  the  Judge ;  and  such  accounts  shaU  upon  notice  to  such  parties  {if  any)  as  the  Judge 
directs  be  passed  and  verified  in  the  same  manner  as  receivers'  accounts. 

Proof  of  debts. 

16.  For  the  purpose  of  ascertaining  the  debts  and  claims  due  from  the  company  and  of 
requiring  the  creditors  to  come  in  and  prove  their  debts  or  claims,  an  advertisement  shaU  be 
issued  at  such  time  as  the  Judge  directs ;  and  such  advertisement  shaU  fix  a  time  for  the  creditors 
to  send  their  names  and  addresses,  and  the  particulars  of  their  debts  or  claims,  and  the  names 
and  addresses  of  their  soUcitors  (if  any)  to  the  official  Uquidator  and  shall  appoint  a  day  for 
adjudicating  thereon. 

17.  Tie  creditors  need  not  attend  upon  the  adjudication  nor  prove  their  debts  or  claims, 
unless  they  are  required  to  do  so  by  notice  from  the  official  Uquidator;  but  upon  such  notice 
being  given  they  are  to  come  in  and  prove  their  debts  within  a  time  to  be  therein  specified. 
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18.  The  official  liquidator  shall  investigate  the  debts  and  claims  sent  to  him  and  ascertain 
so  far  as  he  is  able  which  of  such  debts  and  claims  are  justly  due  from  the  company.  He  shall  make 
out  and  leave  at  the  Judge's  chambers  a  hst  of  all  the  debts  and  claims  sent  in  to  him  distinguish- 
ing which  of  the  debts  and  claims  or  part  of  debts  and  claims  so  claimed  are  in  his  opinion 
justly  due  and  proper  to  be  allowed  without  further  evidence,  and  which  of  them  in  his  opinion 
ought  to  be  proved  by  the  creditors.  He  shall  make  and  file  prior  to  the  time  appointed  for  ad- 
judication an  affidavit  setting  forth  the  debts  and  claims  which  in  his  opinion  are  justly  due 
and  proper  to  be  allowed  without  further  evidence,  and  stating  his  belief  that  such  debts  are 
justly  due  and  proper  to  be  allowed  and  the  reasons  for  such  behef. 

19.  At  the  time  appointed  for  adjudicating  upon  the  debts  and  claims  or  at  any  adjourn- 
ment thereof,  the  Judge  may  either  allow  the  debts  and  claims  upon  the  affidavit  of  the  official 
Uquidator,  or  may  require  the  same  or  any  of  them  to  be  proved  by  the  claimants  and  adjourn 
the  adjudication  thereon  to  a  time  to  be  then  fixed;  and  the  official  liquidator  shall  give  notice 
to  the  creditors  whose  debts  or  claims  have  been  so  allowed  of  such  allowance. 

20.  The  official  Uquidator  shall  give  notice  to  the  creditors  whose  debts  or  claims  have  not 
been  allowed  on  his  affidavit  that  they  are  required  to  come  in  and  prove  the  same  by  a  day 
to  be  therein  named,  being  not  less  than  four  days  after  such  notice  and  to  att«nd  at  a 
time  to  be  therein  named  being  the  time  appointed  by  the  advertisement  or  by  adjournment 
(as  the  case  may  be)  for  adjudicating  upon  such  debts  and  claims. 

21.  The  value  of  such  debts  and  claims  as  are  made  admissible  to  proof  by  the  one  hundred 
and  forty-third  section  of  this  Act  shall  so  far  as  is  possible  be  estimated  according  to  the  value 
thereof  at  the  date  of  the  order  to  wind  up  the  company. 

[R.  22  is  repealed.] 

23.  Such  creditors  as  come  in  and  prove  their  debts  or  claims  pursuant  to  notice  from 
the  official  Uquidator  shaU  be  allowed  their  costs  of  proof  in  the  same  manner  as  in  the  case 
of  debts  proved  in  a  cause. 

24.  The  result  of  the  adjudication  upon  debts  and  claims  shall  be  stated  in  a  certificate 
made  by  the  associate,  and  certificates  as  to  any  of  such  debts  and  claims  may  be  made  from 
time  to  time.  All  such  certificates  shall  state  whether  the  debts  or  claims  are  allowed  or  disallowed 
and  whether  allowed  as  against  any  particular  assets  or  in  any  other  quaUfied  or  special  manner. 

List  of  contributories. 

25.  The  official  Uquidator  shall  with  all  convenient  speed  after  his  nomination  or  at  such 
other  time  as  the  Judge  directs  make  out  and  leave  at  the  chambers  of  the  Judge  a  Ust  of  the 
contributories  of  the  company;  and  such  Ust  shaU  be  verified  by  affidavit  of  the  official  liquidator, 
and  shaU  so  far  as  is  practicable  state  the  respective  addresses  of,  and  the  number  of  shares  or 
extent  of  interest  to  be  attributed  to,  each  contributory,  and  distinguish  the  several  classes  of 
contributories ;  and  such  Ust  may  from  time  to  time  by  leave  of  the  Judge  be  varied  or  added  to 
by  the  official  Uquidator. 

26.  Upon  the  Ust  of  contributories  being  left  at  the  chambers  of  the  Judge  the  official 
liquidator  shall  obtain  an  appointment  for  the  Judge  to  settle  the  same,  and  shaU  give  notice 
in  vsriting  to  every  person  included  in  such  Ust  of  such  appointment,  stating  in  what  character 
and  for  what  number  of  shares  or  interest  such  person  is  included  in  the  Ust;  and  where  any 
variation  or  addition  to  such  Ust  is  at  any  time  made  by  the  official  Uquidator  a  similar  notice 
shaU  be  given  to  every  person  to  whom  such  variation  or  addition  appUes.  All  such  notices  shall 
be  served  four  clear  days  before  the  day  appointed  to  settle  such  hst  or  such  variation  or  addition. 

27.  The  result  of  the  settlement  of  the  Ust  of  contributories  shaU  be  stated  in  a  certificate 
by  the  associate,  and  certificates  may  be  made  from  time  to  time  for  the  purpose  of  stating 
the  result  of  such  settlement  down  to  any  particular  time  or  as  to  any  particular  person  or 
stating  any  variation  of  the  Ust. 

Sales  of  property. 

28.  Any  real  or  personal  property  belonging  to  the  company  may  be  sold  with  the  appro- 
bation of  the  Judge  in  the  same  manner  as  in  the  case  of  a  sale  under  a  decree  or  order  of  the 
Court  in  a  suit,  or  if  the  Judge  shall  so  direct  by  the  official  Uquidator;  and  upon  any  such  sale 
by  the  official  Uquidator  the  conditions  or  contracts  of  sale  shaU  be  settled  and  approved  of 
by  the  Judge  unless  he  shall  otherwise  direct;  and  the  Judge  may  if  he  thinks  fit  direct  such 
conditions  and  contracts  and  the  abstract  of  the  title  to  the  property  to  be  submitted  to  some 
counsel,  and  may  upon  any  sale  by  pubUc  auction  fix  a  reserved  bidding;  and,  unless  on  account 
of  the  smaU  amount  of  the  purchase  money  or  other  cause  it  shall,  having  regard  to  the  amount 
of  security  given  by  the  official  Uquidator,  be  thought  proper  that  the  purchase  moneys  shaU  be 
paid  to  him,  aU  conditions  and  contracts  of  sale  shaU  provide  that  the  purchase  moneys  shall 
be  paid  by  the  respective  purchaser  into  some  bank  approved  by  the  Governor  in  Council  and 
named  therein  to  the  account  of  the  official  Uquidator  of  the  company. 

Calls. 

29.  Every  appUcation  to  the  Judge  to  make  any  caU  on  the  contributories  or  any  of  them 
for  any  purpose  authorized  by  Part  I.  of  this  Act  shaU  be  made  by  summons  statmg  the  pro- 
posed amount  of  such  caU ;  and  such  summons  shall  be  served  four  clear  days  at  least  before 
the  day  appomted  for  making  the  call  on  every  contributory  proposed  to  be  included  in  such 
call,  or  if  the  Judge  shaU  so  direct  notice  of  such  intended  oaU  may  be  given  by  advertisement 
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30.  When  any  order  for  a  call  has  been  made  a  copy  thereof  shall  be  forthwith  served 
upon  each  of  the  contributories  included  in  such  call  together  with  a  notice  from  the  official 
liquidator  specifying  the  amount  or  balance  due  from  such  contributory  (having  regard  to  the 
provisions  of  Part.  I  of  this  Act)  in  respect  of  such  call;  but  such  order  need  not  be  advertised 
unless  for  any  special  reason  the  Judge  shall  so  direct. 

31.  At  the  time  of  making  an  order  for  a  call  the  further  proceedings  relating  thereto 
shall  be  adjourned  to  a  time  subsequent  to  the  day  appointed  for  the  payment  thereof,  and  after- 
wards from  time  to  time  so  long  as  may  be  necessary,  and  at  the  time  appointed  by  any  such 
adjournment  or  upon  a  summons  to  enforce  payment  of  the  call  duly  served;  and  upon  proof 
of  the  service  of  the  order  and  notice  of  the  amount  due  and  non-payment  an  order  may  be 
made  for  such  of  the  contributories  who  have  made  default,  or  of  such  of  them  against  whom  it 
shall  be  thought  proper  to  make  such  order  to  pay  the  sum,  which  by  such  former  order  and 
notice  they  were  respectively  required  to  pay,  or  any  less  sum  which  may  appear  to  be  due  from 
them  respectively. 

Payment  in  of  moneys  and  deposit  of  securities. 

32.  If  any  official  liquidator  do  not  pay  all  moneys  received  by  him  into  some  bank  ap- 
proved by  the  Governor  in  Council  within  seven  days  next  after  the  receipt  thereof,  unless  the 
Judge  otherwise  directs,  such  official  hquidator  shall  be  charged  in  his  account  with  twenty 
shillings  for  any  sum  amounting  to  one  hundred  pounds,  and  a  proportionate  sum  for  any  larger 
amount  retained  in  his  hands  beyond  such  period  for  every  seven  days  during  which  the  same 
have  been  so  retained ;  and  the  Judge  may  for  any  such  retention  disallow  his  salary  or  remune- 
ration or  any  part  thereof. 

33.  All  bills,  notes,  and  other  securities  payable  to  the  company  or  to  the  official 
hquidator  thereof  shall  as  soon  as  they  come  to  the  hands  of  the  official  hquidator,  unless 
the  Judge  otherwise  directs,  be  deposited  by  him  in  some  bank  as  aforesaid  for  the  purpose 
of  being  presented  by  the  bank  for  acceptance  and  payment  or  for  payment  only,  as  the  case 
may  be. 

34.  All  orders  for  payment  of  debts,  calls,  purchase  or  other  moneys  due  from  any  con- 
tributory or  other  person  shall  direct  such  debts,  calls,  or  other  moneys  to  be  paid  into  some  bank 
approved  for  such  purpose  by  the  Governor  in  Council  to  the  account  of  the  official  hquidator, 
unless  on  account  of  the  smallness  of  the  amount  or  other  cause  it  shaU,  having  regard  to  the 
amount  of  security  given  by  the  official  liquidator,  be  thought  proper  to  direct  payment  thereof 
to  the  official  hquidator.  Provided  that,  where  any  such  order  has  been  made  directing  payment 
of  a  specific  sum  into  a  bank  if  it  be  thought  proper  for  the  purpose  of  enabhng  the  official 
liquidator  to  issue  execution  or  take  other  proceedings  to  enforce  the  payment  thereof,  or  for 
any  other  reason,  an  order  may  either  before  service  of  such  former  order  or  after  the  time 
thereby  fixed  for  payment,  be  made  without  notice  for  pajnnent  of  the  same  sum  to  the  official 
hquidator. 

35.  At  the  time  of  the  service  of  any  order  for  payment  into  a  bank  a  notice  to  the 
purport  or  effect  set  forth  J^  in  the  table  of  forms  annexed  to  these  rules  shall  be  given  by  the 
official  hquidator  to  the  party  served,  for  the  purpose  of  informing  him  how  the  payment 
is  to  be  made ;  and  before  the  time  fixed  for  such  payment  the  official  hquidator  shall  furnish 
the  cashier  of  the  bank  with  a  certificate  to  the  purport  or  effect  set  forth  in  the  table  of  forms 
hereto,  to  be  signed  by  such  cashier  and  dehvered  to  the  party  paying  in  the  money  therein 
mentioned. 

36.  For  the  purpose  of  enforciug  any  order  for  payment  of  money  into  a  bank  an  affidavit 
of  the  official  hquidator  to  the  purport  or  effect  set  forth  in  the  table  of  forms  annexed  to  these 
rules  shall  be  sufficient  evidence  of  the  non-payment  thereof. 

37.  All  moneys,  bills,  notes,  and  other  securities  paid  and  dehvered  into  a  bank  shall  be 
placed  to  the  credit  of  the  account  of  the  official  hquidator,  and  orders  for  any  such  payment 
or  deUvery  shall  direct  the  same  accordingly. 

Investment  and  paym.ent  ovi  of  moneys. 

38.  AU  bills,  notes,  and  other  securities  paid  and  dehvered  into  a  bank  shall  be  dehvered  out 
upon  a  request  signed  by  the  official  hquidator  and  countersigned  by  the  associate  of  the  Judge ; 
and  moneys  placed  to  the  account  of  the  official  hquidator  shall  be  paid  out  upon  cheques  or 
orders  signed  by  the  official  hquidator  and  countersigned  by  the  associate  of  the  Judge. 

39.  All  or  any  part  of  the  money  for  the  time  being  standing  to  the  credit  of  the  account 
of  the  official  hquidator  at  any  bank,  and  not  immediately  required  for  the  purposes  of  the  wind- 
ing-up, may  be  invested  in  the  purchase  of  Government  securities  in  the  name  of  the  official 
liquidator.  All  such  investments  shall  be  made  by  a  bank  upon  a  request  signed  by  the  official 
liquidator  and  countersigned  by  the  associate  of  the  Judge;  and  such  request  shall  be  a  sufficient 
authority  for  debiting  the  account  with  the  purchase  money;  and  such  securities  shall  not  after- 
wards be  sold  or  transferred  or  otherwise  dealt  with,  except  upon  a  direction  for  that  purpose 
signed  by  the  official  hquidator  and  countersigned  by  the  associate  of  the  Judge,  or  under  an 
order  to  be  made  by  the  Judge. 

40.  AU  dividends  and  interest  to  accrue  due  upon  any  such  securities  shaU  from  time  to 
time  be  received  by  the  bank  under  a  power  of  attorney  to  be  executed  by  the  official  liquidator 
and  placed  to  the  credit  of  the  account  of  such  official  liquidator. 
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Meeting  of  creditors  or  contributoriea. 

41.  When  the  Judge  directs  a  meeting  of  the  creditors  or  contributories  of  the  company 
to  be  summoned  the  official  liquidator  shall  give  notice  in  writing  seven  clear  days  before  the 
day  appointed  for  such  meeting  to  every  creditor  or  contributory  of  the  time  and  place  appointed 
for  such  meeting,  and  of  the  matter  upon  which  the  Judge  desires  to  ascertain  the  wishes  of  the 
creditors  or  contributories;  or  if  the  Judge  so  direct  such  notice  may  be  given  by  advertise- 
ment, in  which  case  the  object  of  the  meeting  need  not  be  stated,  and  it  shall  not  be  necessary  to 
insert  such  advertisement  in  the  Ooverrvment  Oazette. 

42.  At  any  such  meeting  the  votes  may  be  given  either  personally  or  by  proxy,  but  no 
creditor  shall  appoint  a  proxy  who  is  not  a  creditor  of  the  company  whose  debt  or  claim  has 
been  allowed,  and  no  contributory  shall  appoint  a  proxy  who  is  not  a  contributory  of  the 
company. 

43.  The  direction  of  the  Judge  for  any  such  meeting  and  the  appointment  of  a  person  to 
act  as  chairman  thereof  shall  be  testified  by  a  memorandum  signed  by  the  Judge's  associate. 

Direction  or  sanction  of  the  Judge. 

44.  The  sanction  of  the  Judge  to  the  drawing,  accepting,  making,  and  endorsing  of  any  bill 
of  exchange  or  promissory  note  by  any  official  Uquidator  shall  be  testified  by  a  memorandum 
on  such  biU  of  exchange  or  promissory  note  signed  by  the  Judge's  associate. 

45.  Every  application  for  the  sanction  of  the  Judge  to  a  compromise  with  any  contribu- 
tory or  other  person  indebted  to  the  company  shall  be  supported  by  the  affidavit  of  the  official 
liquidator  that  he  has  investigated  the  affairs  of  such  contributory  or  person  and  stating  his 
behef  that  the  proposed  compromise  will  be  beneficial  to  the  company,  and  his  reasons  for  such 
behef ;  and  the  sanction  of  the  Judge  thereto  shall  be  testified  by  a  memorandum  signed  by 
his  associate  upon  the  agreement  of  compromise,  unless  any  party  shall  desire  to  appeal  from 
the  decision  of  the  Judge  in  which  case  an  order  shall  be  drawn  up  for  that  purpose. 

46.  The  direction  or  sanction  of  the  Judge  for  any  other  proceeding  or  act  to  be  taken  or 
done  by  the  official  liquidator  shall  be  obtained  upon  summons,  and  an  order  shall  be  drawn 
up  thereon  unless  the  Judge  otherwise  direct. 

47.  Every  apphoation  under  the  one  hundred  and  twenty-third,  the  one  hundred  and 
twenty-fourth,  and  the  one  hundred  and  twenty-seventh  sections  of  the  foregoing  Act  shall 
be  made  by  petition  or  motion  or  if  the  Judge  so  direct  by  summons  at  chambers ;  and  every 
application  under  the  one  hundred  and  fifty-fourth  and  the  one  hundred  and  fifty-fifth  sections 
shall  be  made  by  petition. 

48.  When  an  advertisement  is  required  for  any  purpose,  except  where  these  rules  other- 
wise direct,  the  advertisement  shall  be  inserted  once  in  the  Oovernment  Oazette  and  in  such 
other  newspaper  or  newspapers  and  for  such  number  of  times  as  may  be  directed.  The  Judge 
may  in  such  cases  as  he  thinks  fit  dispense  with  any  advertisement  required  by  these  rules. 

Orders. 

49.  AU  orders  made  in  chambers  in  the  matter  of  the  winding-up  of  any  company  shall 
be  drawn  up  in  chambers,  unless  otherwise  specially  directed. 

50.  All  orders  made  in  chambers  shall  be  filed  in  the  office  of  the  Court  of  Insolvency. 

51.  All  orders,  exhibits,  memorandums,  admissions,  and  office  copies  of  affidavits,  examina- 
tions, depositions,  certificates,  and  all  other  documents  relating  to  the  winding-up  of  any  com- 
pany shall  be  filed  by  the  official  Uquidator  as  far  as  may  be  in  one  continuous  file  and  such 
file  shall  be  kept  by  the  official  hquidator  or  otherwise  as  the  Judge  may  from  time  to  time  direct. 
Every  contributory  of  the  company  and  every  creditor  thereof  whose  debt  or  claim  has  been 
allowed  shall  be  entitled  at  aU  reasonable  times  to  inspect  such  file  free  of  charge,  and  at  his 
own  expense  to  take  copies  or  extracts  from  any  of  the  documents  comprised  therein,  or  to  be 
furnished  with  such  copies  or  extracts  at  a  rate  not  exceeding  one  shilling  per  common  law 
foUo;  and  such  file  shall  be  produced  in  C!ourt  or  before  the  Judge  and  otherwise  as  occasion 
requires. 

Admission  of  documents. 

52.  Any  party  to  any  proceeding  in  Court  or  chambers  relating  to  the  winding-up  of  a 
company  may  by  notice  in  writing  call  on  any  other  party  therein  competent  to  admit  the  same 
to  admit  any  document  saving  all  just  exceptions ;  and  in  case  of  refusal  or  neglect  so  to  admit 
the  costs  of  proving  the  document  shall  be  paid  by  the  party  so  neglecting  or  refusing,  unless 
the  Judge  is  of  opinion  that  the  refusal  to  admit  was  reasonable ;  and  no  costs  of  proving  any 
document  shall  be  allowed  unless  such  notice  have  been  given,  except  in  cases  where  the  omission 
to  give  the  notice  is  in  the  opinion  of  the  taxing  officer  a  saving  of  expense. 

Affidavits. 

53.  When  an  order  has  been  made  for  the  winding-up  of  any  company,  any  person  intend- 
ing to  use  any  affidavit  in  any  proceeding  under  such  order  shall  file  the  same  and  give  notice 
thereof  to  the  official  Uquidator.  The  person  other  than  the  official  Uquidator  filing  the  affi- 
davit shall  not  be  required  to  take  an  office  copy  thereof;  but  an  office  copy  thereof  shall  be 
taken  by  the  official  Uquidator,  and  he  shall  produce  the  same  at  the  hearing  of  any  appUcation 
or  proceeding  upon  which  it  is  intended  to  be  used  unless  the  Judge  otherwise  direct. 
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Attendance  and  appearance  of  parties. 

54.  Every  person  for  the  time  being  on  the  Ust  of  contributories  of  the  company  left  at 
■the  chambers  of  he  Judge  by  the  official  liquidator,  and  every  person  having  a  debt  or  claim 
against  the  compnay  allowed  by  the  Judge  shall  be  at  hberty  at  his  own  expense  to  attend  the 
proceedings  before  the  Judge,  and  shall  be  entitled  upon  payment  of  the  costs  occasioned  thereby 
to  have  notice  of  aU  such  proceedings  as  he  shall  by  written  request  desire  to  have  notice  of  ; 
but  if  the  Judge  be  of  opinion  that  the  attendance  of  any  such  person  upon  any  proceeding 
has  occasioned  any  additional  costs  which  ought  not  to  be  borne  by  the  funds  of  the  com- 
pany, he  may  direct  such  costs  or  a  gross  sum  in  Ueu  thereof  to  be  paid  by  such  person; 
-and  such  person  shall  not  be  entitled  to  attend  any  further  proceedings  until  he  has  paid 
"the  same. 

55.  The  Judge  may  from  time  to  time  appoint  any  one  or  more  of  the  contributories  or 
creditors  as  he  thinks  fit  to  represent  before  him  at  the  expense  of  the  company  aU  or  any  class 
of  the  contributories  or  creditors  upon  any  question  as  to  a  compromise  with  any  of  the  contri- 
butories or  creditors  or  in  or  about  any  other  proceedings  before  him  relating  to  the  winding- 
up  of  the  company,  and  may  remove  the  person  or  persons  so  appointed.  In  case  more  than 
one  person  shall  be  so  appointed,  they  shall  unite  in  employing  the  same  solicitor  to  represent 
them. 

66.  No  contributory  or  creditor  shall  be  entitled  to  attend  any  proceedings  at  the  chambers 
■of  the  Judge,  unless  and  until  he  has  entered  in  a  book  to  be  kept  there  for  that  purpose  his  name 
and  address,  and  the  name  and  address  of  his  solicitor  (if  any),  and  upon  any  change  of  his  address 
or  of  his  solicitor  his  new  address,  and  the  name  and  address  of  his  new  sohcitor. 

Provisional  liquidator. 

57.  All  the  above  rules  relating  to  an  official  liquidator  shall  so  far  as  circumstances  will 
permit  and  subject  in  each  case  to  the  directions  of  the  Judge  apply  to  a  provisional  liquidator. 

Services  of  summonses,  notices,  etc. 

58.  Services  upon  contributories  and  creditors  shall  be  effected  (except  when  personal 
service  is  required)  by  sending  the  notice  or  a  copy  of  the  summons  or  order  or  other  proceeding 
through  the  post  in  a  prepaid  letter  addressed  to  the  sohcitor  (if  any)  of  the  party  to  be  served 
or  otherwise  to  the  party  himself  at  the  address  entered  or  last  entered  pursuant  to  the  above 
rule,  or  if  no  such  entry  has  been  made  then  if  a  contributory  to  his  last-known  address  or  place 
of  abode,  and  if  a  creditor  to  the  address  given  by  him  pursuant  to  the  foregoing  rule;  and  such 
notice  or  copy,  summons,  order,  or  other  proceeding  shall  be  considered  as  served  at  the  time 
the  same  ought  to  be  delivered  in  the  due  course  of  delivery  by  the  post  office  and  notwith- 
standing the  same  may  be  returned  by  the  post  office. 

59.  No  service  under  these  rules  shall  be  deemed  invalid  by  reason  of  the  christian  name 
or  any  of  the  christian  names  of  the  person  on  whom  service  is  sought  to  be  made  being  omitted 
or  designated  by  initial  letters  in  the  list  of  contributories,  or  in  the  summons,  notice,  order,  or 
other  document  wherein  the  name  of  such  contributory  or  creditor  is  contained,  if  the  Judge  is 
satisfied  that  such  service  has  been  in  other  respects  sufficient. 

Termination  of  winding-up. 

60.  Upon  the  termination  of  the  proceedings  in  chambers  for  the  winding-up  of  any  com- 
pany a  balance-sheet  shall  be  brought  in  by  the  official  hquidator  of  his  receipts  and  payments 
and  verified  by  his  affidavit.  And  the  official  hquidator  shall  pass  his  final  account  and  the 
balance  (if  any  due  thereon)  shall  be  certified.  And  upon  payment  of  such  balance  as  the  Court 
or  Judge  shaU  direct  the  recognisance  entered  into  by  the  official  hquidator  and  his  sureties 
may  be  vacated. 

61.  When  the  official  hquidator  has  passed  his  final  account  and  the  balance  (if  any) 
certified  to  be  due  thereon  has  been  paid  in  such  manner  as  the  Judge  directs,  a  certificate  shall 
be  made  by  the  associate  that  the  affairs  of  the  company  have  been  completely  wound  up;  and 
in  case  the  company  has  not  been  already  dissolved  the  official  hquidator  shall  immediately 
after  such  certificate  has  become  binding  apply  for  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order. 

62.  When  the  proceedings  for  winding  up  any  company  have  been  completed  the  file  of 
proceedings  in  the  office  of  the  Court  of  Insolvency  (it  any)  and  the  book  containing  the  account 
of  the  official  liquidator  shaD  be  deposited  in  the  Registrar-General's  office. 

63.  Where  no  mode  of  proceeding  is  prescribed  by  the  rules  for  any  appUcation  authorized 
xmder  Part  I.  of  this  Act  to  be  made  to  the  Court,  and  there  is  no  mode  of  proceeding  defined 
according  to  the  general  practice  of  the  Court,  such  apphcation  may  be  made  by  summons  in 
chambers  or  in  such  other  manner  as  the  Court  may  direct. 

64.  The  sohcitor  of  the  official  hquidator,  shall  conduct  all  such  proceedings  as  are  ordi- 
narily conducted  by  sohcitors  of  the  court;  and  where  the  attendance  of  his  solicitor  is  required 
in  any  proceeding  in  Court  or  chambers,  the  official  liquidator  need  not  attend  in  person,  except 
in  cases  where  his  presence  is  necessary  in  addition  to  that  of  his  sohcitor,  or  the  Judge  shall 
direct  him  to  attend. 
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65.  The  power  of  the  Court  and  of  the  Judge  sitting  in  chambers  to  enlarge  or  abridge 
the  time  for  closing  any  act,  or  taking  any  proceeding  to  adjourn  or  review  any  proceeding,  and 
to  give  any  direction  as  to  the  course  of  proceeding  is  unaffected  by  these  rules. 

Forms. 

66.  The  forms  set  forth  or  referred  to  in  the  Table  of  Forms  annexed  to  these  rules  with 
such  variations  £is  the  circumstances  of  each  case  may  require  may  be  used  for  the  respective 
purposes  mentioned  in  the  titles  of  such  forms. 

[The  remainder  of  the  Schedule  contains  the  forms.] 


[Schedules  VIII.  to  XXV ■  do  not  relate  to  trading  companies.] 


b)  56  Vic.  No.  1269.')     An  Act  to  amend  the  Companies  Act,   1890 

(1st  December,  1892). 

Short  title  and  construction.  1.  1.  This  Act  may  be  cited  as  the  Companies 
Act  Amendment  Act,  1892,  and  this  Act  and  the  Companies  Act,  1890,  may  be  cited 
together  as  the  Companies  Acts.  2.  This  Act  shall  be  construed  as  one  with  the 
Companies  Act,  1890. 

Repeal  of  Act.  Schedule.  2.  The  Act  mentioned  in  the  Schedule  to  this  Act 
is  hereby  repealed. 

Where  compromise  proposed,  Court  may  order  meeting,  etc.,  to  decide.  3. 
Where  any  compromise  or  arrangement  shall  be  proposed  between  a  company 
which  is,  at  the  time  of  the  passing  of  this  Act  or  afterwards  in  the  course  of  being 
wound  up,  either  voluntarily  or  by  or  under  the  supervision  of  the  Court,  under 
the  Companies  Acts,  and  the  creditors  of  such  company  or  any  class  of  such  creditors, 
it  shall  be  lawful  for  the  Court  in  addition  to  any  other  of  its  powers,  on  the  appli- 
cation in  a  summary  way  of  any  creditor  or  the  liquidator,  to  order  that  a  meeting 
of  such  creditors  or  class  of  creditors  shall  be  summoned  in  such  manner  as  the 
Court  shall  direct,  and  if  a  majority  in  number  representing  three-fourths  in  value 
of  such  creditors  or  class  of  creditors  present  either  in  person  or  by  proxy  or  attorney 
at  such  meeting  shall  agree  to  any  arrangement  or  compromise  such  arrangement 
or  compromise  shall,  if  sanctioned  by  an  order  of  the  Court,  be  binding  on  aU  such 
creditors  or  class  of  creditors  as  the  case  may  be,  and  also  on  the  Uquidator  and 
contributories  of  the  said  company.  —  Amended  by  e.  (No.  1442)  §  3,  infra.  —  The  Court 
must  assure  itself  that  the  scheme  proposed  is  legal.  —  In  re  Commercial  Bank  of  Austraha, 

19  V.  L.  R.  333,  15  A.  L.  T.  57.  See  further  In  re  Carlton  Brewery,  8  A.  L.  R.  (C.  N.)  37;  In  re 
AustraUan,  etc.,  Bank,  26  V.  L.  R.  686,  22  A.  L.  T.  177. 

Power  of  court  to  stay  proceedings.  4.  Where  no  order  has  been  made  or  re- 
solution passed  for  the  winding-up  of  a  company,  and  any  compromise  or  arrange- 
ment shall  be  proposed  between  such  company  and  the  creditors  of  such  company, 
or  any  class  of  such  creditors,  it  shall  be  lawful  for  the  Court,  in  addition  to  any 
other  of  its  powers,  on  the  apphcation  in  a  summary  way  of  the  company  or  of 
any  creditor  of  the  company,  to  restrain  further  proceedings  in  any  action,  suit, 
petition,  or  proceeding  against  the  company,  upon  such  terms  as  the  Court  shall 
think  fit,  and  also  to  order  that  a  meeting  of  such  creditors  or  class  of  creditors 
shall  be  summoned  in  such  manner  and  at  such  time  as  the  Court  shall  direct,  and 
if  a  majority  in  number  representing  three-fourths  in  value  of  such  creditors  or 
class  of  creditors  present  either  in  person  or  by  proxy  or  attorney  at  such  meeting 
shall  agree  to  any  arrangement  or  compromise,  such  arrangement  or  compromise 
shall,  if  sanctioned  by  an  order  of  the  Court,  be  binding  upon  the  company  and 
its  shareholders,  and  upon  aU  such  creditors  or  class  of  creditors,  as  the  case  may  be. 

—  Amended  by  e.  (No.  1442)  §  2,  infra.  Cp.  In  re  Commercial  Bank  of  Australia,  14  A.  L.  T.  239; 
Melboiime,  etc..  Society  v.  Burston,  21V.  L.  R.  531;  17A.  L.  T.  178;  1  A.  L.  R.  160;  Gray 
V.  Australian,  etc.,  Bank,  13  A.  L.  T.  230;  In  re  Premier  Permanent  Building,  etc.,  Association, 

20  A.  L.  T.  225;  5  A.  L.  R.  85;  In  re  City  of  Melbourne  Bank,  19  A.  L.  T.  80;  3  A.  L.  R.  220;  In 
re  Freehold  Investment,  etc.,  Co.,  1  A.  L.  R.  12. 

Court  may  direct  meetings,  etc.  5.  The  Court  on  the  apphcation  of  the  com- 
pany or  of  any  creditor  or  person  interested  in  the  company  before  sanctioning 
any  arrangement  or  compromise  under  this  Act,  may  order  such  meetings  to  be 

1)  Cp.  note  to  X.  S.  W.  a.  (No.  40  of  1899)  §  160,  supra. 
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summoned  and  inquiries  to  be  made  as  it  sliall  think  fit,  and  may  alter  or  vary 
such  arrangement  or  compromise  and  impose  such  conditions  in  the  carrying  out 
thereof  as  it  shall  think  just. 

Shareholder  transferring  shares.  Liability.  6.  Every  person  who  is  a  share- 
holder at  the  date  of  the  holding  of  such  meeting  shall,  in  the  event  of  the  said 
person  transferring  his  shares  in  the  company  during  the  term  of  any  arrangement 
entered  into  at  a  meeting  summoned  as  in  the  preceding  sections  mentioned,  be 
hable  until  the  end  of  one  year  after  the  expiration  of  the  term  of  such  arrange- 
ment, or  until  the  end  of  three  years  from  the  date  of  such  meeting,  whichever 
shall  first  happen,  to  contribute  to  the  assets  of  the  company  for  the  purpose  of 
paying  the  creditors  or  class  of  creditors  bound  by  the  resolutions  passed  at  the 
meeting  an  amount  not  exceeding  the  amount  which  he  would  have  been  liable 
to  contribute  if  the  company  had  commenced  to  be  wound  up  on  the  day  prior 
to  the  holding  of  such  meeting,  in  the  event  of  the  existing  holder  of  the  trans- 
ferred shares  being  unable  to  satisfy  the  contributions  required  to  be  made  for  such 
purpose. 

[§§  7 — 8  relate  to  building  societies.] 

[§  9  is  repealed.] 


Schedule. 

Date  of  Act. 

Title  of  Act. 

Extent  of  Repeal. 

1891,  No.  110. 

The  Voluntary  Liquidation  Act,  1891. 

The  whole. 

c)  56  Vic.  No.  1291.    An  Act  to  amend  the  Law  in  respect  of  the  Sale 
and  Purchase  of  Shares  in  Banking  Companies  (27  th  February,  1893). 


d)  58  Vic.  No.  1380.    An  Act  relating  to  the  Loss  or  Destruction  of 
certain  Documents  of  Companies  (29  th  January,  1895). 


e)  60  Vic.  No.  1442.   An  Act  to  amend  the  Companies  Act  Amendment 

Act,   1892  (7th  March,  1896). 

Short  title.  1.  This  Act  may  be  cited  as  the  Companies  Act  Amendment  Act,  1896. 
Extension  of  power  of  Court  to  order  meeting  of  creditors  under  sec.  4  of  No.  1269. 

2.  The  power  given  to  the  Court  by  section  four  of  the  Companies  Act  Amendment 
Act,  1892,  to  order  a  meeting  of  the  creditors  of  a  company,  or  any  class  of  such 
creditors  may  be  exercised  although  the  Court  shall  not  restrain  further  proceed- 
ings in  any  action,  suit,  petition,  or  proceeding  against  the  company,  and  although 
no  action,  suit,  petition,  or  proceeding  be  pending  against  the  company,  and  the 
provisions  of  the  said  Act  shall  apply  in  such  cases  as  fully  and  in  the  same  manner 
as  if  some  action,  suit,  petition,  or  proceeding  against  the  company  had  been  pending 
and  had  been  restrained. 

Company  deemed  to  be  winding  up  when  petition  presented.  3.  For  the  purposes 
of  section  three  of  the  Companies  Act  Amendment  Act,  1892,  a  company  shall  be 
deemed  to  be  in  course  of  being  wound  up  when  a  petition  for  the  winding-up  of 
the  company  has  been  presented,  and  the  powers  of  that  section  shall  apply  not 
only  as  between  the  company  and  the  creditors  or  any  class  thereof  but  as  between 
the  company  and  the  members  or  any  class  thereof. 

f)  60  Vic.  No.  1482.    An  Act  to  further  amend  the  Companies  Act, 

1890,  and  for  other  Purposes  (24  th  December,  1896). 

Short  title  and  construction.  Citation.  Non-application.  1.  1.  This  Act  may 
be  cited  as  the  Companies  Act,  1896,  and  shall  be  construed  as  one  with  Part  I. 
of  the  Companies  Act,  1890,  and  all  Acts  amending  such  Part.    2.  This  Act  and 
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Part  I.  of  the  Coni'panies  Act,  1890,  (hereinafter  called  the  principal  Act)  and  any 
Acts  amending  the  same  may  be  cited  together  as  the  Companies  Acts.  3.  This 
Act  shall  not  apply  to  any  mining  company. 

Interpretation.  2.  [As  amended  by  m.  (No.  1886)  §  5.]  In  this  Act,  unless 
inconsistent  with  the  context:  "Articles  of  association"  in  reference  to  companies 
incorporated  outside  Victoria  means  the  rules  or  regulations  of  such  company  by 
-whatever  designation  they  are  usually  known.  "Auditors"  means  all  auditors  or 
special  auditors  (as  the  case  may  be)  appointed  by  or  for  any  company  or  society, 
or  if  only  one  auditor  or  special  auditor  has  been  appointed  then  it  means  such 
auditor  or  special  auditor.  "Board"  means  managing  body  in  Victoria  of  any  com- 
pany or  society  whether  called  a  board  of  directors,  committee  of  management, 
or  otherwise.  "Company"  means  any  company  incorporated  under  or  subject  to 
Part  I.  of  the  principal  Act  or  Division  I.  or  Division  III.  of  this  Act.  "Contract" 
includes  agreement  or  arrangement,  whether  expressed  or  implied,  and  whether 
written  or  verbal.  "Court"  means  Supreme  Court  or  a  Judge  thereof.  "Director" 
means  member  of  a  board,  and  in  the  case  of  any  company  incorporated  outside 
Victoria  shall  also  mean  persons  being  or  acting  in  Victoria  as  directors  of  or  in 
relation  to  the  business  of  the  company,  but  shall  not  in  the  case  of  any  company 
incorporated  outside  Victoria  mean  or  include  persons  who  act  only  as  advisers  to 
the  manager  of  a  company  and  have  and  exercise  no  executive  power  in  the  mana- 
gement of  such  company.  "Directors"  includes  board  or  members  of  any  board. 
"Manager"  includes  managing  director,  manager,  secretary,  or  principal  executive 
officer  by  whatever  designation  he  is  styled,  and  also  the  pubhc  officer  of  a  com- 
pany or  society  within  the  meaning  of  subdivision  2  of  Division  III.  of  this  Act. 
"Mining  company"  means  any  mining  company  under  Part  II.  of  the  principal  Act. 
"Prescribed"  means  prescribed  by  this  Act  or  any  regulation  thereunder.  "Pro- 
prietary company"  means  a  company  under  Part  I.  of  the  principal  Act  which 
fulfils  all  the  following  requirements,  namely:  A)  Has  not  more  than  forty  mem- 
bers or  shareholders;  B)  Does  not  receive  deposits,  except  from  its  members  or 
shareholders,  for  fixed  periods  or  payable  at  call,  whether  bearing  or  not  bearing 
interest;  C)  Does  not  use  its  title  without  the  addition  thereto  immediately  before 
the  word  "hmited"  of  the  word  "proprietary";  D)  Has  filed  with  the  Registrar- 
General  a  written  notice  of  the  fact  of  such  addition  to  its  name ;  E)  Has  received 
from  the  Registrar  -  General  a  certificate  that  in  his  opinion  the  company  has 
duly  comphed  with  the  foregoing  requirements  up  to  the  date  of  the  certificate; 
and  F)  Has  published  a  copy  of  such  certificate  in  the  Government  Gazette. 
"Prospectus"  includes  notice  circular  or  advertisement.  "Registrar  -  General"  where 
used  in  connexion  with  or  relating  to  societies  shall  so  far  only  as  societies  are 
concerned  be  construed  to  mean  Registrar  of  Building  Societies;  and  "Society" 
means  any  society  registered  or  deemed  to  be  registered  under  the  Building  Societies 
Act,  1890. 

Repeal.  First  Schedule.  3.  The  Acts  mentioned  in  the  first  Schedule  to  this 
Act,  to  the  extent  to  which  the  same  are  in  and  by  the  said  Schedule  expressed 
to  be  repealed,  are  hereby  repealed  accordingly. 

Division  I.    No-liability  trading  companies. 

No-liability  system  extended  to  companies  under  Part  I.  of  principal  Act.    4. 

1.  Where- any  five  or  more  persons  are  associated  for  any  lawful  purpose  if  they 
subscribe  their  names  to  a  memorandum  of  association  and  otherwise  comply  with 
the  requirements  of  this  Division  of  this  Act  they  may  be  formed  and  registered 
as  a  company  under  Part  I.  of  the  principal  Act  on  the  system  called  the  "No- 
habihty  system".  2.  No  company  shall  be  so  formed  and  registered  on  such  system 
unless  the  words  "no-hability"  shall  form  the  last  words  of  its  name.  —  See  note 
to  S.  A.  a..  (No.  557)  §  211. 

Shareholder  not  liable  for  calls.  5.  The  acceptance  of  a  share  in  any  such 
company  whether  by  original  allotment  or  by  transfer  shall  not  be  deemed  a  con- 
tract on  the  part  of  the  person  accepting  the  same  to  pay  any  calls  in  respect  thereof 
or  any  contribution  to  the  debts  and  habihties  of  the  company,  and  such  person 
shall  not  be  liable  to  be  sued  for  any  such  calls  or  contributions  but  he  shall  not 
be  entitled  to  a  dividend  upon  any  share  upon  which  a  call  shall  be  due  and  un- 
paid. —  S.  A.  a..  (No,  557)  219;  W.  A.  a.  (56  Vic.  No.  8)  221. 
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Application  of  principal  Act  to  companies.  6.  Subject  to  the  foregoing  provi- 
sions and  also  to  the  following  quahfications,  Division  1,  2,  3  and  4  of  Part  I.  of 
the  principal  Act  shall  so  far  as  they  are  capable  of  doing  so  apply  to  no-liability 
companies  within  the  operation  of  this  Division  of  this  Act :  A)  It  shall  be  necessary 
that  one-fourth  of  the  shares  shall  be  subscribed  for,  and  one-half  of  the  subscribed 
capital  shall  be  actually  paid  up  in  money  prior  to  registration^  and  statutory 
declarations  made  by  the  manager  and  five  shareholders  verifying  such  subscription 
and  such  payment  shall  prior  to  such  registration  be  filed  with  the  Registrar- 
Greneral;  B)  The  memorandum  to  be  lodged  with  the  Registrar-General  for  the 
purpose  of  obtaining  registration  of  any  such  company  shall  be  in  the  form  or  to 
the  effect  provided  in  the  second  Schedule  to  this  Act;  and  C)  No  provision  in  the 
said  Part  I.  relating  to  the  liability  of  members  of  a  company  shall  apply  to  no- 
liability  companies. 

Sections  7,  39,  45,  and  46  of  principal  Act  not  to  apply.  7.  Sections  seven, 
thirty-nine,  forty-five,  and  forty-six  of  the  principal  Act  shall  not  apply  to  com- 
panies incorporated  under  the  "No-hability  system". 

Calls  to  be  due  on  second  Wednesday  in  any  month.  8.  1.  The  calls  upon  shares 
in  every  such  no-habihty  company  shall  be  so  made  and  in  such  time  and  manner 
as  to  become  payable  on  the  second  Wednesday  in  a  month  and  on  that  day  only, 
such  day  not  to  be  less  than  nine  days  from  the  day  on  which  the  call  shall  be 
made.  2.  A  notice  shall  be  printed  on  the  face  of  each  company's  scrip  stating 
that  that  day  is  the  day  on  which  calls  are  payable,  and  such  scrip  shall  contain 
the  address  of  the  registered  office  of  the  company.  3.  When  a  call  shall  have  been 
made  notice  of  the  day  when  it  will  be  payable  and  of  the  place  for  payment  thereof 
shall  be  pubHshed  in  the  Government  Gazette,  in  a  daily  newspaper  pubhshed  in 
Melbourne,  and  in  one  or  more  newspapers  circulating  in  any  locahty  other  than 
Melbourne  in  which  the  registered  office  of  the  company  is  situated,  and  eight 
days'  notice  at  least  shall  be  given  on  such  call  to  each  member  by  sending  it 
through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered 

place  of  abode.  —  S.  A.  a.  (No.  557)  211;  W.  A.  a.  (56  Vic.  No.  8)  213.  —  A  call  for  payment 
on  an  impossible  day  (e.  g.  31st  June)  is  invalid.  —  Wood  v.  Freehold,  etc.,  Co.,  1  V.  R.  (E.)  168; 
1  A.  J.  R.  173.  See  also  the  following  cases  decided  before  this  Act:  Melbourne,  etc.,  Colliery  Co., 
V.  Hodgson,  1 W.  W.  &  a'B.  (L.)  205;  Solomon  v.  CoUingwood  Q.  M.  Co.,  4  W.  W.  &  a'B.  (L.)128; 
•Ounes,  etc.,  Co.  v.  Coulter,  1  V.  R.  (L.)  192;  1  A.  J.  R.  172;  Goldsborough  Mining  Co.  v.  Mc.Bride, 
3  A.  J.  R.  126.  A  promise  to  pay  a  call  is  sufficient  evidence  of  receipt  of  notice.  —  Mount 
Brown,  etc.,  Co.  v.  Hughes,  9  V.  L.  R.  (L.)  383. 

No  call  to  be  made  until  fourteen  days  after  previous  call  payable.  9.  When  a 
call  shall  have  been  made  no  subsequent  call  shall  be  made  until  after  the  expira- 
tion of  fourteen  days  from  the  day  when  the  call  so  made  shall  be  payable.  — 
S.  A.  H,.  (No.  557)  212;  W.  A.  a.  (56  Vic.  No.  8)  214. 

Forfeiture  of  shares.  10.  1.  Any  share  upon  which  a  call  shall  at  the  expira- 
tion of  fourteen  days  after  the  day  for  its  payment  be  unpaid  shall,  subject  to  the 
right  of  redemption  hereinafter  contained,  be  thereupon  absolutely  forfeited  without 
any  resolution  of  directors  or  other  proceeding.  2.  Every  forfeited  share  shall  be 
sold  by  public  auction  in  some  public  auction  or  stock  exchange  room  advertised 
in  the  Government  Gazette,  in  a  daily  newspaper  pubhshed  in  Melbourne,  and  in  one 
or  more  newspapers  circulating  in  any  locality  other  than  Melboxirne,  in  which  the 
registered  office  of  the  company  is  situated,  not  less  than  seven  nor  more  than 
fourteen  days  before  the  day  appointed  for  the  sale,  and  the  proceeds  shall  be 
apphed  in  and  towards  payment  of  the  call  unpaid  thereon,  and  of  the  expenses 
of  the  advertisement,  and  of  any  other  expenses  necessarily  incurred  in  respect  of 
the  forfeiture,  and  the  balance  (if  any)  shall  be  paid  to  the  shareholder  on  his  deh- 
vering  to  the  company  the  scrip  representing  the  forfeited  share.  —  S.  A.  a.  (No. 
.657)  213,  214;  W.  A.  a.  (56  Vic.  No.  8)  215,  216. 

Actions  for  recovery  of  forfeited  shares  to  be  commenced  within  six  months. 

11.  When  any  share  in  any  such  no-hability  company  shall  have  been  forfeited, 
•or  alleged  to  be  forfeited,  and  the  same  is  sold  or  offered  for  sale  by  public  auction 
as  a  forfeited  share  no  action,  suit,  or  proceeding  shall  be  brought  or  had  against 
such  company  by  any  person  claiming  to  be  the  owner  or  otherwise  entitled  to  or 
interested  in  such  share,  unless  such  action,  suit,  or  other  proceeding  be  commenced 
within  six  months  from  the  day  when  such  share  shall  be  sold  or  offered  for  sale 
by  public  auction. 
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Purchase  of  forfeited  shares  by  directors  on  behalf  of  the  company.  12.  1.  Any- 
share  in  any  such  no-liabihty  company  advertised  for  sale  as  a  share  forfeited  for 
non-payment  of  a  call  may  be  purchased  at  public  auction  by  the  directors  for 
and  on  behalf  of  such  company  at  a  price  not  exceeding  the  amount  of  the  calls 
due  thereon,  notwithstanding  that  the  memorandum  of  association  of  such  com- 
pany does  not  contain  any  provision  authorizing  the  purchase  of  such  shares  for 
and  on  behalf  of  such  company.  2.  The  shares  so  purchased  shall  be  held  by  such 
directors  in  trust  for  such  company  and  shall  be  disposed  of  in  such  manner  as  the 
shareholders  at  a  general  or  extraordinary  meeting  called  for  the  purpose  may  have 
directed,  and  in  no  other  way.  3.  No  person  shall  be  entitled  to  any  vote  in  respect 
of  the  shares  so  held  by  the  directors  in  trust  as  aforesaid.  —  S.  A.  a.  (No.  557)  216; 
W.  A.  a.  (56  Vic.  No.  8)  218. 

Sales  of  shares  for  non-payment  of  calls  valid  although  specific  numbers  not 
advertised.  13.  When  shares  in  any  such  no-habiUty  company  are  about  to  be 
sold  for  non-payment  of  any  call  due  in  respect  thereof,  the  sale  of  such  shares 
shall  notwithstanding  anything  contained  in  the  principal  Act  or  in  this  Division 
of  this  Act  be  deemed  to  be  valid  although  the  specific  numbers  thereof  have  not 
been  or  shall  not  be  advertised;  and  in  every  advertisement  it  shall  be  sufficient 
to  give  notice  of  the  intended  sale  of  such  shares  by  advertising  to  the  effect  that 
all  shares  on  which  a  call  remains  unpaid  will  be  sold. 

Postponement  of  sale.  14.  Any  intended  sales  of  such  shares  of  which  notice 
has  been  duly  given  may  be  postponed  by  the  manager  of  the  company,  the  date 
of  such  postponement  to  be  twice  advertised  in  a  daily  newspaper  published  in 
Melbourne  and  in  one  newspaper  circulating  in  the  locality  other  than  in  Melbourne 
in  which  the  registered  office  of  the  company  is  situated,  provided  that  such  sale 
shall  not  be  postponed  for  more  than  fourteen  days  from  the  date  of  such  first 
advertised  intended  sale,  and  in  the  event  of  such  postponed  sale  the  six  months 
within  which  an  action,  suit,  or  proceeding  may  be  brought  against  the  company 
in  respect  of  such  share  shall  run  from  the  date  of  the  sale  or  the  offering  for  sale 
at  such  postponed  sale. 

Redemption  of  forfeited  shares.  15.  Notwithstanding  anything  hereinbefore 
contained  any  person,  a  share  belonging  to  whom  shall  have  been  forfeited  as  afore- 
said, shall  at  any  time  prior  to  the  hour  of  eleven  o'clock  in  the  forenoon  on  the 
day  upon  which  it  is  intended  to  sell  the  share  be  entitled  to  redeem  the  said  share 
by  payment  to  the  manager  of  all  calls  due  thereon,  and  of  all  expenses  necessarily 
incurred  by  the  company  in  respect  of  the  forfeiture,  and  of  all  costs  and  expenses 
of  any  such  proceeding  as  aforesaid  which  may  have  been  taken ;  and  he  shall  there- 
upon be  entitled  to  the  share  as  if  the  forfeiture  had  not  been  incurred.  —  S.  A.  ». 
(No.  557)  215;  W.  A.  ».  (56  Vic.  No.  8)  217. 

Office  to  be  open  the  day  before  sale  advertised.  16.  On  the  day  previous  to 
that  on  which  a  forfeited  share  is  advertised  for  sale  the  company's  office  shall 
be  open  during  the  hours  for  which,  on  days  when  it  is  by  the  rules  of  the  com- 
pany to  be  open,  it  is  by  such  rules  to  be  kept  open. 

No-liability  company  not  to  take  deposits  or  purchase  or  hold  shares  in  other 
company.  17.  No  company  formed  and  registered  under  the  "No-liabihty  system" 
pursuant  to  this  Division  of  this  Act  shall  receive  money  on  deposit,  or  issue  deben- 
tures, or  carry  on  business  as  a  banker  or  as  an  insurance  company,  or  purchase 
or  hold  shares  in  any  other  company  or  in  any  society. 

Directors  managers  or  officers  concerned  in  taking  deposits  personally  liable- 
Contribution  from  co-directors,  etc.  Liability  not  to  pass  to  executois,  etc.  18.  1.  If 
any  company  so  formed  and  registered  under  the  "No-hability  system"  receives 
money  on  deposit  from  any  person,  issues  debentures,  or  carries  on  business  as  a 
banker  or  as  an  insurance  company,  or  purchases  or  holds  shares  in  any  other 
company  or  any  society,  every  director  or  manager  who  has  consented  to  the  taking 
of  such  money  on  deposit,  or  to  the  issue  of  such  debentures,  or  to  the  carrying 
on  of  such  business,  or  to  the  purchasing  or  holding  of  such  shares  shall  be  guilty 
of  a  misdemeanour,  and  in  addition  thereto  shall  also  be  jointly  and  severally  liable 
to  pay  the  moneys  so  received  on  deposit,  or  on  such  debentures,  or  owing  by  the 
company  as  banker  or  as  an  insurance  company,  and  all  interest  thereon  to  the 
person  from  whom  the  same  shall  have  been  taken  or  to  whom  the  same  is  owing, 
and  the  same  may  be  recovered  in  any  court  of  competent  jurisdiction  from  such 
director  or  manager.    2.  Every  person  who  by  reason  of  his  being  a  director  or 
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manager  has  become  liable  to  make  any  payment  under  the  provisions  of  this  section 
shall  be  entitled  to  recover  contribution  as  in  cases  of  contract  from  any  other 
person  who  if  sued  separately  would  have  been  hable  to  make  the  same  payment. 
3.  No  habiUty  by  this  section  imposed  on  any  person  as  a  director  or  manager  of 
a  company  shall  on  the  death  of  any  such  person  extend  or  pass  to  his  executors 
or  administrators  nor  shall  the  estate  of  any  such  person  after  his  decease  be  made 
liable  under  this  section. 

Persons  not  to  hold  shares  for  company.  19,  Except  as  hereinbefore  pro- 
vided it  shall  not  be  lawful  for  any  person  to  subscribe  for  or  hold  either 
directly  or  indirectly  any  shares  in  such  company  for  or  on  behalf  of  such 
company. 

Division  II.      Subdivision  1.    Application. 

Application  of  Division  to  all  companies  and  societies.  20.  Except  where  other- 
wise expressly  provided  this  Division  of  this  Act  shall  apply  not  only  to  com- 
panies under  Part  I.  of  the  principal  Act  or  under  Division  I.  or  Division  III.  of 
this  Act  but  also  to  all  companies  (not  being  mining  companies)  or  societies  what- 
ever carrying  on  business  in  Victoria;  and  in  this  Division,  except  where  otherwise 
expressly  provided,  the  word  "company"  shall,  unless  inconsistent  with  the  con- 
text, be  deemed  to  include  society. 

Subdivision  2.    Constitution  and  incorporation  of  companies. 
Restriction  on  formation  of  certain  companies.     Non-application  of  section. 

21.  1.  A  company  limited  by  shares  shall  not  commence  business  or  exercise  any 
borrowing  powers  unless  and  until  one-third  of  the  shares  shall  have  been  sub- 
scribed for  and  one-fourth  of  the  subscribed  capital  shall  have  been  actually  paid 
up  in  money  or  value  received,  and  statutory  declarations  made  by  the  manager 
and  not  less  than  two  directors  shall  have  been  filed  with  the  Registrar-General 
verifying  such  subscription  and  such  payment,  and  setting  forth:  A)  The  number 
of  shares  in  the  company  and  the  amount  of  each  share;  B)  The  amount  paid  up 
per  share  in  money  or  value  received;  C)  The  number  of  shares  subscribed  for; 
D)  The  names,  addresses,  and  occupations  of  the  shareholders;  and  E)  The  number 
of  shares  held  by  each  shareholder  and  the  whole  amount  paid  up  in  money  or 
value  received.  2.  The  Registrar-General  shall  on  the  filing  of  the  said  statutory' 
declarations  certify  that  the  company  is  entitled  to  commence  business,  and  such 
certificate  shall  be  conclusive  evidence  that  the  company  has  comphed  with  the 
provisions  of  this  section.  3.  Nothing  in  this  section  shall  prevent  any  company 
from  paying  or  contracting  to  pay  any  preliminary  expenses,  but  any  other  con- 
tract made  by  a  company  before  the  date  on  which  it  is  entitled  to  commence 
business  shall  be  provisional  only,  and  shall  not  be  binding  on  the  company  unless 
adopted  by  the  company  after  that  date.  4.  If  any  company  commences  business 
or  exercises  borrowing  powers  in  contravention  of  this  section,  every  director  and 
manager  who  is  a  party  to  the  contravention  shall,  without  prejudice  to  any  other 
liabihty,  be  liable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  during  which 
the  contravention  continues.  5.  This  section  shall  not  apply:  A)  To  any  company 
incorporated  for  the  purpose  of  acquiring  or  amalgamating  the  assets  of  any  com- 
pany or  companies  which  shall  have  been  incorporated  for  at  least  twelve  months, 
and  issuing  as  consideration  for  assets  so  acquired  or  amalgamated  shares  fuUy  or 
partly  paid  up,  and  where  such  shares  are  to  be  received  by  the  liquidators  under 
the  provisions  of  sections  one  hundred  and  forty-six  and  one  hundred  and  forty- 
seven  of  the  principal  Act  or  any  statutory  modification  thereof;  or  B)  To  any 
company  incorporated  for  the  purpose  of  the  reconstruction  of  an  existing  com- 
pany under  or  for  the  purpose  of  any  scheme  of  arrangement  or  compromise  sanc- 
tioned by  the  court  under  the  Companies  Acts ;  or  C)  To  any  proprietary  company. 
—  E.  63  &  64  Vic.  c.  48,  §  6;  N.  Z.  99. 

Annual  summary.  22.  1.  The  summary  mentioned  in  section  twenty-seven  of 
the  principal  Act  shall  be  so  framed  as  to  distinguish  between  the  shares  issued 
for  money  and  the  shares  issued  otherwise  than  for  money  or  only  partly  for  money, 
and  shall  in  addition  to  the  particulars  required  by  that  section  to  be  specified 
also  specify:  A)  The  total  amount  of  debt  due  from  the  company  in  respect  of 
all  mortgages  which  require  registration  under  this  Act  or  which  would  require 
such  registration  if  created  after  the  commencement  of  this  Act;  and  B)  The  names 
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and  addresses  of  the  persons  who  are  the  directors  of  the  company  at  the  date  of 
the  summary.  2.  The  Hst  and  summary  mentioned  in  the  said  section  twenty-seven 
shall  be  signed  by  not  less  than  two  directors  and  by  the  manager  of  the  company. 
3.  In  this  section  "mortgage"  includes  assignment,  mortgage,  charge,  lien,  or  en- 
cumbrance. 

Subdivision  3.    Statements,  books,  and  accounts. 

Exemption  of  insurance  companies.  23.  This  subdivision  shall  not  apply  to 
the  life  assurance  business  of  any  company  which  is  subject  to  Part  III.  of  the 
principal  Act  or  to  any  proprietary  company. 

Directors  and  manager  to  keep  proper  books  and  to  prepare  annual  shareholders*^ 
balance-sheet.  24.  1.  Every  company  and  the  directors  and  manager  thereof: 
A)  Shall  cause  to  be  kept  proper  books  of  account  in  which  shall  be  kept  full  true 
and  complete  accounts  of  the  affairs  and  transactions  of  the  company;  and  B)  Shall 
once  at  least  in  each  year  and  at  intervals  of  not  more  than  fifteen  months  cause 
the  accounts  of  the  company  to  be  balanced  and  a  balance-sheet  (in  this  Act  re- 
ferred to  as  the  shareholders'  balance-sheet)  to  be  prepared,  which  balance-sheet 
after  being  duly  audited  shall  be  laid  before  the  members  of  the  company  in  general 
meeting;  and  C)  Shall  cause  a  copy  of  such  shareholders'  balance-sheet  so  audited 
to  be  sent  to  the  registered  address  of  every  member  of  the  company  at  least  seven 
days  before  the  meeting  at  which  it  is  to  be  laid  before  the  members  of  the  com- 
pany, and  a  copy  to  be  deposited  at  the  registered  office  of  the  company  for  the 
inspection  of  the  members  and  creditors  of  the  company  during  a  period  of  at 
least  seven  days  before  that  meeting;  and  D)  Shall  cause  to  be  forthwith  posted 
up  and,  until  the  posting  up  of  the  next  following  balance-sheet,  kept  posted  up 
a  printed  copy  of  the  same  in  a  conspicuous  place  in  the  registered  office  of  the 
company  and  in  every  branch  office  where  the  business  of  the  company  is  carried 
on,  and  every  creditor  of  or  shareholder  in  the  company,  or  any  person  acting  in 
his  behalf,  shall  be  entitled  to  a  copy  thereof  on  payment  of  sixpence.  2.  [As  amen- 
ded byl.  (No.  1699)  §  12.]  The  shareholders'  balance-sheet  shall  show  in  every  case: 
A)  The  amoimt  of  share  capital  issued  and  the  amount  paid  up  thereon  distinguishing 
the  amount  of  share  capital  paid  up  in  money  and  the  amount  paid  otherwise  than 
in  money  and  the  arrears  of  calls  due;  B)  The  amount  of  debts  due  by  the  com- 
pany distinguishing  the  amount  of  mortgages,  debentures,  and  floating  charges  over 
the  general  assets  of  the  company;  C)  The  amount  of  debts  due  to  the  company 
after  making  a  proper  deduction  for  debts  considered  to  be  bad  or  doubtful; 
D)  Whether  the  assets  other  than  debts  due  to  the  company  are  taken  at  cost  price, 
or  by  valuation,  or  on  what  other  basis  they  are  stated,  and  whether  any  and  if 
so  what  amount  or  percentage  has  been  written  off,  and  what  other  provision  (if 
any)  has  been  made  for  depreciation;  E)  The  actual  amount  of  the  reserve  fund 
(if  any)  and  the  mode  in  which  it  is  used  or  invested ;  and  F)  The  amount  by  which 
the  gross  value  of  the  assets  of  the  company  has  been  increased  since  the  last 
balance-sheet  in  consequence  of  any  increase  in  the  valuation  of  real  or  personal 
property  belonging  to  the  company.  3.  [As  amended  by  1.  (No.  1699)  §  12.]  The 
shareholders'  balance-sheet  shall  be  accompanied  by  a  certificate  signed  by  two 
or  more  of  the  directors  on  behalf  of  the  board  stating  that  in  their  opinion  the 
balance-sheet  is  drawn  up  so  as  to  exhibit  a  correct  view  of  the  state  of  the  com- 
pany's affairs  and  such  balance-sheet  shall  be  in  one  of  the  forms  in  the  third 
Schedule  to  this  Act,  or  to  the  hke  effect.  4.  In  the  case  of  any  company  incorpora- 
ted outside  Victoria,  and  not  having  its  head  or  principal  office  within  Victoria,  the 
provisions  of  this  section  shall  be  deemed  to  be  sufficiently  complied  with  if  the 
company,  the  directors,  and  manager  thereof  cause  to  be  kept  proper  books  of 
account  of  the  company's  Victorian  affairs,  transactions,  business,  and  property, 
and  if  the  manager  of  the  company  once  at  least  in  each  year,  and  at  intervals 
of  not  more  than  fifteen  months,  files  with  the  Registrar-General  a  true  copy  signed 
by  such  manager  of  the  latest  general  balance  sheet  of  the  company  prepared  prior 
to  such  filing,  and  if  such  balance-sheet  is  posted  up  and  kept  posted  up  in  like 
maimer  as  hereinbefore  provided.  —  As  to  directors'  liability  for  statements  in  balance 
sheets  see  Paternoster  v.  Hackett,  6  V.  L.  B.  (L.)  232;  2  A.  L.  T.  24;  s.  c.  6  V.  L.  R.  (L.)  396; 
2  A.  L.  T.  77.  Sections  twenty-foixr  to  twenty-six  and  twenty-seven  to  thirty-five  of  tha 
Companies  Act,  1896,  and  any  enactments  amending  any  of  such  sections  shall  not  apply 
to  any  association  or  institution  which  by  licence  under  the  hand  of  the  Attorney-General 
given  pursuant   to    sections   one   hundred   and   eighty-one    and   one   hundred   and  eighty-twa 
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of  the  Companies  Act,  1S90,  is  registered  as  a  company  with  limited  liability  without  the 
addition   of  the  word   "limited"  to  its  name.  —  1.  (No.  1699)  §  10. 

Reserve  fund.  25.  1.  No  balance-sheet,  summary,  advertisement,  statement 
of  assets  and  liabilities,  or  other  document  whatsoever  published,  issued,  or  circu- 
lated by  or  on  behalf  of  a  company  shaU  contain  any  direct  or  indirect  represen- 
tation that  the  company  has  any  reserve  fund  unless:  A)  Such  reserve  fund  is 
actually  existing;  and  B)  The  said  representation  shall  be  accompanied  by  a  state- 
ment showing  whether  or  not  such  reserve  fund  is  used  in  the  business,  and  if  any 
portion  thereof  is  otherwise  invested  showing  the  manner  in  which  and  the  se- 
curities upon  which  the  same  is  invested.  2.  Any  director  or  manager  who  shall 
wilfuUy  alone  or  in  conjunction  with  any  other  person  sign,  publish,  issue,  or  circulate 
or  cause  to  be  signed,  published,  issued,  or  circulated  any  balance-sheet,  summary, 
advertisement,  statement  of  assets  and  habilities,  or  other  document  in  contra- 
vention of  this  section  shall  be  guilty  of  a  misdemeanour,  and,  in  addition  to  any 
civil  responsibility,  shall  on  conviction  be  liable  to  be  imprisoned  for  any  term  not 
exceeding  two  years;  and  any  director  or  manager  who  shaU  through  culpable 
neghgence  alone  or  in  conjunction  with  any  other  person  sign,  publish,  issue,  or 
circulate,  or  cause  to  be  signed,  published,  issued,  or  circulated  any  balance-sheet, 
summary,  advertisement,  statement  of  assets  and  habilities,  or  other  document  in 
contravention  of  this  sub-section  shall,  in  addition  to  any  civil  responsibiUty,  be 
guilty  of  an  offence  and  shall  on  conviction  be  liable  to  a  penalty  not  exceeding 
two  hundred  and  fifty  pounds.  3.  This  section  shall  not  come  into  operation  until 
six  months  after  the  commencement  of  this  Act. 

Manager  to  verify  balance  sheet.  26.  The  manager  of  such  company  shall  by 
a  statutory  declaration  verify  to  the  best  of  his  knowledge  and  behef  the  correct- 
ness of  every  balance-sheet. 

Subdivision  4.  Audit  and  auditors. 
[§§  27 — 35  relate  to  the  audit  of  companies'  accounts :  The  provisions  relating 
to  audit  do  not  apply  to  proprietary  companies,  or  to  foreign  companies  not  having 
their  head  or  principal  office  in  Victoria.  Balance-sheets  in  order  to  be  deemed 
to  be  in  conformity  with  the  provisions  of  the  Companies  Acts  must  be  certi- 
fied to  by  duly  appointed  auditors.  The  certificate  shall  also  state  whether  the 
auditors  in  the  course  of  their  investigations  of  the  company's  affairs  have  observed 
any  breach  of  the  Companies  Acts  committed  by  the  company  or  by  any  officer, 
employe,  or  shareholder  thereof.  A  copy  of  the  certificate  and  shareholders'  balance- 
sheet  must  be  filed  by  the  manager  with  the  Registrar-Greneral,  and  be  kept  posted 
up  in  the  registered  office  of  the  company,  and  in  every  branch  office.  An  auditor 
or  auditors  shall  be  appointed  at  each  annual  general  meeting,  and  the  remuneration 
is  to  be  fixed  at  the  same  time.  No  director,  manager,  officer  or  employe  of  the 
company  is  Hgible  to  appointment  as  auditor  during  his  continuance  in  office  or 
for  twelve  months  afterwards,  nor  may  any  debtor  of  the  company  act  as  such. 
No  person  may  act  as  auditor  unless  he  has  been  duly  licensced  by  the  Auditors' 
Board.  The  Acts  sets  forth  the  qualifications  necessary.  The  manager  of  every 
company  shaU  cause  every  auditor  immediately  on  his  appointment  to  be  supplied 
with  a  list  of  all  books  kept  by  the  company  and  also  with  a  copy  of  the  shareholders' 
balance-sheet  as  soon  as  the  same  is  prepared.  The  directors,  manager  and  officers 
of  every  company  shall  give  such  information  and  produce  to  the  auditors  and 
the  auditors  shall  have  access  to  aU  such  books  accounts,  securities,  vouchers,  papers, 
writings  and  documents  in  their  custody  or  power  as  the  auditors  or' any  one  of 
them  may  require.  Provided  that  if  a  company  has  branch  establishements  it 
shall  so  far  as  regards  access  to  the  books  accounts  securities  vouchers  papers  wri- 
tings and  documents  of  any  such  branch  be  sufficient  that  the  access  is  allowed 
to  such  of  the  same  or  such  copies  thereof  or  extracts  therefrom  as  may  have  been 
transmitted  from  such  branch  to  the  head  office  of  the  company  in  Victoria.  The 
auditors  of  every  company :  a)  Shall  use  reasonable  diligence  with  the  view  of  ascer- 
taining that  the  books  of  the  company  have  been  properly  kept  and  record  cor- 
rectly the  affairs  and  transactions  of  the  company;  b)  Shall  examine  the  share- 
holders' balance-sheet  and  any  accounts  presented  to  the  members  of  the  company, 
and  shall  report  in  writing  to  the  members  of  the  company  that,  so  far  as  the  audi- 
tors are  in  a  position  to  form  an  opinion,  the  balance-sheet  and  accounts  have  been 
drawn  up  in  accordance  with  the  provisions  of  the  Companies  Acts,  and  when  taken 
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together  with  any  explanations  attached  thereto,  present  a  correct  view  of  the  state 
of  the  company's  affairs ;  or  if  the  auditors  are  unable  to  make  such  a  report  shall 
report  in  writing  in  what  respects  the  balance-sheet  and  accounts  fail  to  comply 
with  these  requirements,  and  shall  sign  a  certificate  at  the  foot  of  the  balance-sheet 
stating  whether  or  not  all  their  requisitions  as  auditors  including  their  requisitions 
with  regard  to  the  private  balance-sheet  hereinafter  mentioned  have  been  complied 
with;  and  c)  Shall  report  in  writing  to  the  members  all  material  information  which 
they  have  observed  or  have  become  acquainted  with  with  regard  to  the  books, 
accounts  securities  vouchers  papers  writings  and  documents  examined  by  them. 
If  the  auditors  or  any  one  of  them  think  there  is  just  cause  to  disapprove  of  any 
part  of  the  said  accounts  presented  to  the  members  of  the  company  they  or  any 
one  of  them  may  disallow  any  part  of  the  said  accounts  so  disapproved  of  and 
shall  report  their  or  his  disapproval  in  writing  on  the  accounts  and  balance-sheet. 
Every  such  report  and  balance-sheet  shall  if  any  member  present  so  desire  be  read 
before  the  company  in  general  meeting.  Auditors  wilfully  certifying  a  false  balance- 
sheet  are  civilly  responsible  and  are  also  guilty  of  misdemeanour.  The  auditors 
shall  require  that  the  private  balance-sheet  be  furnished  them  upon  which  to  base 
their  balance-sheet,  and  may  require  any  information  regarding  items  of  the 
private  balance-sheet.  A  duplicate  of  such  private  balance-sheet  must  be  deposited 
with  the  Registrar-Gteneral  in  a  sealed  envelope,  which  may  not  be  opened,  except 
under  special  circumstances  and  under  an  order  of  the  Court.  Officers  of  the  com- 
pany contravening  the  provisions  of  this  subdivision  are  guilty  of  a  misfeasance 
within  section  one  hundred  and  thirty-five.] 

Svhdivision  5.    Special  audit. 

[§§  36 — 43  relate  to  special  audit.  They  do  not  apply  to  proprietary  companies. 
The  Court  may  at  any  time  if  it  thinks  fit  upon  the  application  on  notice  to  the  com- 
pany of  members  not  indebted  to  the  company  holding  not  less  than  one-tenth 
part  in  number  and  value  of  the  whole  shares  of  the  company  for  the  time  being 
issued,  and  upon  proof  that  an  application  in  writing  by  such  members  to  the  di- 
rectors for  a  special  audit  by  an  auditor  or  auditors  to  be  appointed  by  the  Court 
has  either  been  consented  to  in  writing  by  the  directors  or  has  not  been  granted 
within  fourteen  days  from  the  date  of  such  application,  and  either  with  or  without 
any  conditions  as  to  the  deposit  of  money  or  otherwise  as  security  for  costs  and 
expenses  as  it  may  think  just,  by  order  appoint  for  any  company  one  or  more  audi- 
tors who  shall  be  called  "special  auditors".  No  order  of  the  Court  granting  or  re- 
fusing any  such  appUcation  shall  be  subject  to  appeal.  Such  special  auditors  shall 
make  a  special  audit  of  the  accounts  of  the  company,  and  for  that  purpose  the 
directors  must  cause  the  accounts  to  be  balanced  as  in  the  case  of  ordinary  audits. 
The  special  auditors  shall  report  to  the  Court  the  result  of  their  audit  and  also 
state  whether,  in  their  opinion,  any  organizer,  promoter,  director,  manager,  employe, 
auditor,  or  shareholder  has  been  guilty  of  any  breach  of  trust  of  misfeasance  in 
relation  to  the  company,  and  whether  there  has  been  any  breach  of  the  Companies 
Acts.  The  persons  named  are  entitled  to  be  heard  to  give  an  explanation  of  their 
acts.  The  special  auditors  are  empowered  to  summon  witnesses  and  to  require 
the  production  of  documents.  The  expenses  of  such  special  audit  shall  be  paid 
out  of  the  money  deposited  as  security,  or  by  such  person  or  persons  as  the  Court 
may  designate.]  —  Cp.  N.  Z.  §  137—139. 

Subdivison  6.  Dealing  in  or  advance  on  shares. 
Company  not  to  lend  money  on  its  own  shares,  etc.  Liability  of  directors,  etc. 
Contribution  from  co-directors,  etc.  Liability  not  to  pass  to  executor,  etc.  Past  liens 
not  affected.  Building  societies  not  affected.  44.  1.  Except  as  provided  in  the  Com- 
panies  Acts  in  regard  to  forfeited  shares,  no  company  shall  either  directly  or  in- 
directly purchase,  or  deal  in,  or  lend  money,  or  make  advances,  or  allow  discounts 
upon  the  security  or  pledge  of  its  own  shares,  or  lend  money,  or  make  advances, 
or  allow  discounts  upon  the  security  or  pledge  of  its  own  debentures  or  debenture 
stock,  nor  shall  any  company  have  a  charge  on  any  share  in  the  company  belong- 
ing to  a  shareholder  other  than  a  charge  for  the  caU  or  calls  due  on  any  share  in 
such  company  belonging  to  him.  2.  AH  directors,  managers,  and  officers  who  con- 
sent to  any  act  in  contravention  of  this  section  shall  be  jointly  and  severally  liable 
to  repay  and  otherwise  make  good  to  the  company  all  moneys  expended,  lent,  or 
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advanced  by  the  company  contrary  to  the  provisions  hereof.  3.  Every  person  who 
by  reason  of  his  being  a  director,  manager,  or  officer  has  become  hable  to  make 
any  payment  under  the  provisions  of  this  section  shall  be  entitled  to  recover  con- 
tribution as  in  cases  of  contract  from  any  other  person  who  if  sued  separately 
would  have  been  hable  to  make  the  same  payment.  4.  No  hability  by  this  section 
imposed  on  any  person  as  a  director,  manager,  or  officer  shall  on  the  death  of  any 
such  person  extend  or  pass  to  his  executors  or  administrators,  nor  shall  the  estate 
of  any  such  person  after  his  decease  be  made  hable  under  this  section.  5.  Nothing 
herein  contained  shall  affect  any  lien  or  charge  existing  before  the  commencement 
of  this  Act,  or  shall  prevent  any  company  from  lending  money  or  making  ad- 
vances or  allowing  discounts  upon  the  security  or  pledge  of  its  own  debentures  or 
debenture  stock,  or  paying  off,  or  purchasing  or  redeeming  any  of  its  debentures 
or  debenture  stock  where  by  any  scheme  of  compromise  or  arrangement  heretofore 
sanctioned  by  the  Court  or  declared  by  any  Act  of  Parhament  to  be  vahd  and  bind- 
ing such  loan  or  advance  or  discount,  or  the  right  to  pay  off  or  purchase  or  redeem 
any  of  its  debentures  or  debenture  stock,  as  the  case  may  be,  is  expressly  permitted. 
6.  This  section  shall  not  apply  to  the  borrowing  shares  of  any  building  society. 
—  Ae  to  the  general  fiduciary  character  of  directors,  see  §  102 — 120,  infra;  Smith  v.  Harrison, 
3  A.  J.  R.  44.  Australasian  Boot  Co.  v.  Thomson,  3  A.  J.  R.  96;  Hardy  v.  Phenix  Foundry  Co., 
7  V.  L.  R.  211;  3  A.  L.  T.  5;  Reeves  v.  Croyle,  2  V.  R.  (E.)  42;  2  A.  J.  R.  13;  Gray  v.  Stevenson 
&  Sons,  25  V.  L.  R.  476;  In  re  O'Brien,  21  V.  L.  R.  100;  16  A.  L.  T.  163;  Montgomerie's  Brewery 
Co.  V.  Blyth,  27  V.  L.  R.  175;  23  A.  L.  T.  37;  7  A.  L.  R.  182. 

[§  45  prohibits  banking  companies  and  their  officers  from  granting  advances 
or  discounts  to  their  officers  or  to  firms  of  which  such  officers  are  members.] 

Subdivision  7.    Advance  to  directors  etc. 
[§  46  relates  to  returns  to  be  filed  with  Registrar-General  by  banking  com- 
panies as  to  advances  to  their  directors  and  other  officers,  or  to  firms  of  which 
such  persons  are  members.] 

Subdivision  8.    Misleading  Statements. 

Penalty  on  company  publishing  misleading  statements.  47.  If  any  company 
advertises,  circulates,  or  pubhshes  any  written  or  printed  statement  of  the  amount 
of  its  capital  which  is  misleading,  or  in  which  the  amount  of  nominal  or  authorized 
capital  is  stated  without  the  words  "nominal"  or  "authorized",  or  in  which  the 
amount  of  capital  or  authorized  or  subscribed  capital  is  stated,  but  the  amount 
of  paid-up  capital  or  the  amount  of  any  mortgage  or  charge  on  uncalled  capital 
is  not  stated,  every  such  company  and  every  director  or  manager  authorizing 
directing  or  consenting  to  such  advertising,  circulation,  or  publication  shall  be 
guilty  of  an  offence  against  this  Act. 

Subdivision  9.  Dividends  and  premiums. 
Dividends  payable  from  profits  only.  Directors  or  manager  paying  dividends 
otherwise  to  be  personally  liable.  Contribution.  48.  1.  No  dividend  shall  be  payable 
to  the  shareholders  of  any  company  except  out  of  the  profits  arising  from  the 
business  of  such  company.  2.  If  any  director  or  manager  of  a  company  wiKuUy 
pays  or  permits  to  be  paid  any  dividend  out  of  what  he  knows  is  not  such  profits 
he  shall,  without  prejudice  to  any  other  liability,  be  liable  to  a  penalty  not  exceed- 
ing five  hundred  pounds,  and,  in  default  of  payment  thereof,  to  imprisonment  for 
any  term  not  exceeding  twelve  months  and  shall  also  be  hable  to  the  creditors  of 
the  company  for  the  amount  of  the  debts  due  by  the  company  to  them  respectively 
to  the  extent  that  the  dividends  so  paid  shall  have  exceeded  the  profits,  and  such 
amount  may  be  recovered  by  the  creditors  or  the  liquidator  suing  on  behalf  of  the 
creditors.  3.  If  the  whole  amount  be  recovered  from  one  director  or  from  the 
manager  he  may  recover  contribution  against  any  other  person  hable  as  aforesaid 
who  has  directed  or  consented  to  such  payment.  4.  No  liability  by  this  section 
imposed  on  any  person  as  aforesaid  shall  on  the  death  of  such  person  extend  or 
pass  to  his  executors  or  administrators,  nor  shall  the  estate  of  any  such  person 
•after  his  decease  be  made  hable  under  this  section.  5.  In  this  section  the  word 
"dividend"  or  "dividends"  includes  a  bonus  or  bonuses  or  a  payment  or  payments 
by  way  of  bonus. 

Restriction  on  the  issue  of  shares  at  a  premium.    49.    1.  The  directors  of  any 
-company  shall  not  make  a  first  or  any  issue  of  shares  in  such  company  at  a  pre- 
B  15 


226  VICTORIA. 

mium  until  the  companj^  shall  have  been  established  at  least  twelve  months- 
2.  Where  shares  are  issued  at  a  premium  such  premium  when  actually  received 
by  the  company  in  money  shall  be  carried  to  the  credit  of  a  reserve  fund.  —  For 
a  decision  on  the  point  involved,  rendered  before  this  Act,  see  Reeves  v.  Croyle,  2  V.  R.  (E.)  42 
2  A.  J.  R.  13;  Mackie  v.  Clough,  17  V.  L.  R.  493,  13  A.  L.  T.  122.  But  it  has  been  held  (1890) 
that  dividends  may  be  paid  out  of  profits  even  where  the  assets  of  the  company  are  of  less 
value  than  the  original  capital.  —  Phillips  v.  Melbourne,  etc.,  Soap  Co.,  16  V.  L.  R.  Ill;  11 
A.  L.  T.  148. 

Subdivision  10.  Use  of  "Saving"  or  "Savings",  etc. 
Company  and  person  not  to  use  word  "savings",  etc.,  in  connexion  witti  business., 
50.  1.  No  company  whether  registered  before  or  after  the  commencement  of  this 
Act  shall  assume  or  use  or  continue  to  assume  or  use  the  word  "saving",  or  "sav- 
ings", or  the  words  "savings  bank"  or  "savings  institution",  or  words  of  like  import 
as  part  of  this  name  or  designation,  and  no  such  word  or  words  shall  be  or  be  deemed 
to  be  part  of  the  name  or  registered  title  of  any  company.  2.  No  person  or  firm 
not  incorporated  shall  assume  or  use  or  continue  to  assume  or  use  any  of  the  said 
words  or  words  of  hke  import  in  connexion  with  the  trade  or  business  designation 
or  title  of  such  person  or  firm.  —  See  also  p.  (No.  2156)  §  2,  infra. 

Restriction  on  use  of  title  "banking  company",  etc.  Penalty.  51.  1.  No  com- 
pany whether  registered  before  or  after  the  commencement  of  this  Act  shall  assume 
or  use  the  title  of  "bank",  "banking  company",  "banking  house",  "banking  asso- 
ciation", or  "banking  institution"  or  words  of  hke  import  as  part,  nor  shall  any 
such  words  be  or  be  deemed  to  be  part  of  its  name  or  designation,  unless  such  com- 
pany has  subscribed  capital  of  not  less  than  two  hundred  thousand  pounds,  and 
a  paid-up  capital  of  not  less  than  seventy-five  thousand  pounds,  provided  that 
any  company  registered  before  the  commencement  of  this  Act  may  continue  to 
retain  and  use  any  of  the  aforesaid  titles,  if  within  twelve  months  from  such  com- 
mencement it  has  a  subscribed  capital  of  not  less  than  two  hundred  thousand  pounds 
and  a  paid-up  capital  of  not  less  than  seventy- five  thousand  pounds.  2.  No  person 
or  firm  not  incorporated  shall  assume  or  use,  or  continue  to  assume  or  use,  the 
title  of  "bank",  "banker",  "banking  company",  "banking  house",  "banking  asso- 
ciation", or  "banking  institution",  or  words  of  like  import  in  connexion  with  the 
trade  or  business  of  such  person  or  firm.  3.  No  company  shall  assume  or  use  the 
word  "proprietary"  as  part  of  its  title  until  and  unless  it  shall  have  complied  with 
aU  the  requirements  required  by  this  Act  to  be  fulfilled  by  a  proprietary  company. 

4.  No  company  shall  use  the  word  "proprietary"  as  part  of  its  title  if  at  any  time 
after  having  become  a  proprietary  company  it  shall  have  failed  to  fuKil  any  of  the 
requirements  required  by  this  Act  to  be  fulfilled  by  any  proprietary  company. 

5.  Every  company  and  every  director  or  manager  of  a  company,  and  every  person, 
and  every  member  of  any  firm  guilty  of  committing,  causing,  directing,  or  authorizing 
a  breach  of  either  this  or  the  last  preceding  section  shall  be  guilty  of  an  offence 
and  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  such  breach 
continues. 

Subdivision  11.    Evidence. 

Certificate  of  Registrar-General  evidence  of  incorporation.  Deputy  Registrar- 
General.  52.  1.  Any  copy  of  or  extract  from  any  documents  or  parts  of  documents 
in  relation  to  companies  filed,  kept,  recorded,  or  registered  at  the  office  of  the 
Registrar-General,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  Re- 
gistrar-(Jeneral,  shall  m  all  legal  proceedings,  civil  or  criminal,  and  in  all  cases 
whatsoever  be  received  in  evidence  as  of  equal  vahdity  with  the  original  document 
or  part.  2.  AU  courts  and  all  persons  having  by  law  or  by  consent  of  parties  authority 
to  hear,  receive,  and  examine  evidence  shall  take  judicial  notice  of  the  signature 
of  every  person  who  is,  or  shall  be,  or  shall  have  been  Deputy  Registrar- General, 
provided  that  such  signature  be  attached  to  any  certificate  or  other  official  docu- 
ment under  the  Companies  Acts.  —  E.  §  243.  See  note  to  N.  S.  W.  a.  (No.  40  of  1899) 
§  17.    Cp.  §  164,  infra. 

Subdivision  12.    Mortgages. 

Registration  of  mortgages  and  charges.  Mortgages  to  be  registered  within  thirty 
days.  Mortgage  to  be  created  only  pursuant  to  a  special  resolution.  Duty  of  directors 
or  manager  to  register  mortgages.  Register  to  be  kept  and  to  be  open  to  inspection, 
etc.  Mode  of  registering  certain  debenture  charges.  Where  more  than  one  series  of 
debentures.  Mortgage  of  uncalled  capital,  etc.,  not  to  be  registered  until  after  public. 
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notice.  Fees.  Caveat  may  be  entered  and  notified.  Court  to  decide  caveat.  Power 
of  caveator  to  witlidraw  caveat.  Consequences  of  entering  caveat  witiiout  reasonable 
cause.  Registration  not  rendered  invalid  by  unimportant  accidental  omissions.  Rectifi- 
cation of  accidental  omission  or  misstatement  in  register.  Entry  of  satisfaction. 
Penalties  on  directors.  Meaning  of  "creditor",  "mortgage",  etc.  53.  1.  Every  mort- 
gage created  by  a  company  after  the  commencement  of  this  Act,  and  being:  A)  A 
mortgage  of  uncalled  or  unpaid  capital  of  the  company;  or  B)  A  mortgage  of  any 
other  property  created  or  evidenced  by  an  instrument  which,  if  executed  by  an 
individual,  would  require  registration  as  a  bill  of  sale  or  under  the  Book  Debts  Act, 
1896;  or  C)  A  mortgage  for  the  purpose  of  securing  any  issue  of  debentures;  or 
D)  A  floating  mortgage  on  the  undertaking  or  property  of  the  company,  not  being 
a  mortgage  subject  to  any  other  part  of  this  sub-section,  and  not  being  a  hen  by 
law  or  a  mortgage  created  in  the  ordinary  course  of  business,  shall  be  subject 
to  the  following  provisions  of  this  section.  2.  [As  amended  by  1.  (No.  1699)  §  13.] 
No  such  mortgage  shall  be  operative  or  have  any  validity  at  law  or  in  equity  un- 
less the  same  be  in  writing,  and  unless  the  same  be  registered  in  the  office  of  the 
Registrar-Gteneral  by  lodging  in  such  office  the  mortgage  or  a  copy  thereof  accom- 
panied by  an  affidavit  of  the  execution  of  the  mortgage,  and  in  the  case  of  a  copy 
also  verifying  it  as  a  true  copy  of  such  mortgage.  Such  mortgage  or  copy  shall  be 
so  lodged  within  thirty  days  after  the  date  of  the  creation  of  such  mortgage  or 
if  it  is  executed  in  any  place  out  of  Victoria  then  within  thirty  days  after  the 
time  at  which  it  would  in  the  ordinary  course  of  post  arrive  in  Victoria,  if  posted 
within  ten  days  after  the  execution  thereof.  For  such  registration  there  shall  be 
paid  to  the  Registrar-General  such  fee  as  may  be  prescribed.  3.  No  mortgage  created 
by  a  company  of  its  uncalled  or  unpaid  capital  shall  be  operative  or  have  any 
validity  at  law  or  in  equity  unless  previously  authorized  by  a  special  resolution 
of  such  company  passed  and  confirmed  in  the  maimer  provided  in  the  principal 
Act.  4.  It  shall  be  the  duty  of  the  directors  and  manager  of  a  company  to  cause 
to  be  registered  every  mortgage  created  by  such  company  and  requiring  to  be 
registered  under  this  section  and  for  that  purpose  to  supply  the  Registrar-General 
with  the  required  particulars;  but  any  such  mortgage  may  be  registered  on  the 
application  of  any  person  interested  therein.  5.  The  Registrar- General  shall  cause 
a  register  book  to  be  kept  wherein  every  mortgage  created  by  a  company  in  respect 
to  which  the  provisions  of  this  section  have  been  compHed  with  shall  be  entered, 
and  wherein  every  notice  of  intention  to  register  a  mortgage  and  every  caveat 
under  this  section  shall  be  entered,  and  such  register  and  the  documents  and  notices 
therein  entered  shall  be  open  to  the  inspection  of  all  persons  on  payment  of  such 
fees  as  may  be  prescribed.  The  Registrar-General  shall  keep  an  index  of  such  register 
in  such  manner  and  form  as  may  be  prescribed.  6.  Where  a  series  of  debentures 
containing  any  mortgage  to  the  benefit  of  which  the  debenture-holders  of  that 
series  are  entitled  pari  passu  is  created  by  a  company,  it  shall  be  sufficient  to  enter 
on  the  register:  A)  The  total  amount  secured  by  the  whole  series;  and  B)  The 
dates  of  the  resolutions  creating  the  series  and  of  the  covering  deed  (if  any)  by 
which  the  security  is  created  or  defined;  and  C)  A  general  description  of  the  pro- 
perty mortgaged;  and  D)  The  names  of  the  trustees  (if  any)  for  the  debenture- 
holders.  7.  Where  more  than  one  issue  is  made  of  debentures  in  the  same  series, 
the  company  may  require  the  Registrar-General  to  enter  on  the  register  the  date 
and  amount  of  any  particular  issue,  but  an  omission  to  do  this  shall  not  affect 
the  validity  of  the  debentures  issued.  8.  No  mortgage  of  (A)  uncalled  or  unpaid 
capital  of  the  company,  or  (B)  any  other  property  created  or  evidenced  by  an  in- 
strument which,  if  executed  by  an  individual,  would  require  registration  as  a  bill 
of  sale  or  under  the  Book  Debts  Act,  1896,  shall  be  registered  unless  fourteen  days 
before  registration  thereof  notice  of  intention  to  register  the  same  in  the  form  or 
to  the  effect  contained  in  the  first  Part  of  the  fourth  Schedule  to  this  Act  be  lodged 
at  the  office  of  the  Registrar-General  and  advertised  in  two  daily  newspapers 
published  in  Melbourne,  and  in  some  newspaper  generally  circulating  in  the  locality, 
if  other  than  Melbourne,  where  the  registered  office  of  the  company  is  situated, 
nor  until  such  mortgage  or  a  copy  thereof  verified  as  hereinbefore  provided  and 
also  an  affidavit  of  compliance  with  the  provisions  of  this  section  have  been  lodged 
with  the  Registrar- General.  9.  Upon  every  such  lodgment  there  shall  be  paid  to 
the  Registrar-General  such  fees  as  may  be  prescribed.  10.  Any  creditor  of  such 
company  may  at  any  time  within  fourteen  days  from  the  day  on  which  notice  of 

15* 
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intention  shall  be  lodged  enter  a  caveat  against  the  registration  of  a  mortgage  as 
being  prejudicial  to  or  hkely  to  hinder,  defeat,  or  delay  the  claims  of  such  creditor, 
and  every  such  caveat  shall  be  in  the  form  or  to  the  effect  in  the  second  Part  of 
the  fourth  Schedule  to  this  Act,  and  no  such  mortgage  shall  be  registered  until 
such  caveat  be  removed  or  withdrawn.  11.  Such  caveat  shall  be  notified  by  the 
Registrar- Gieneral  to  the  company  so  intending  to  register  such  mortgage  and  to 
the  proposed  mortgagee.  12.  Such  company  or  proposed  mortgagee  may  summon 
the  said  caveator  to  appear  before  the  Court  to  show  cause  why  such  caveat  should 
not  be  removed,  and  the  Court  may  either  decide  the  question  raised  or  may  direct 
an  issue  which  shall  be  tried  in  the  usual  way  of  an  action  in  the  Court,  and  the 
Court  when  deciding  the  question  without  an  issue,  or  on  trying  the  issue,  shall 
have  power  to  order  the  removal  of  such  caveat  with  or  without  costs,  or  to  refuse 
to  make  such  order  with  or  without  costs,  and  the  question  raised  shall  be  whether 
the  proposed  mortgage  will  be  prejudicial  or  hkely  to  hinder,  defeat,  or  delay  the 
claims  of  such  caveator.  13.  The  caveator  may  before  the  issue  of  the  summons 
aforesaid  withdraw  the  caveat  ■without  leave.  After  the  issue  of  the  summons  the 
caveator  may  withdraw  the  caveat  either  with  the  written  consent  of  the  company 
and  the  proposed  mortgagee  or  by  leave  of  the  Court  on  apphcation  thereto  and 
upon  such  terms  as  to  costs  as  the  Court  may  think  fit.  The  withdrawal  shall  be 
in  the  form  of  a  notice  by  such  caveator  to  the  Registrar-General  stating  that  the 
caveator  withdraws  the  said  caveat.  14.  Any  person  not  a  creditor  entering  a  caveat 
without  reasonable  cause  for  considering  himself  to  be  a  creditor,  and  any  caveator 
refusing  without  reasonable  cause  to  sign  an  application  for  withdrawal  of  his 
caveat  after  satisfaction  of  his  debt  shall  be  liable  to  pay  the  company  or  proposed 
mortgagee  such  sum  by  way  of  compensation  as  the  Court  upon  the  hearing  of 
any  such  summons  may  deem  just  and  may  order.  15.  The  registration  of  a  mort- 
gage in  pursuance  of  this  section  shall  not  be  invalid  merely  by  reason  of  any  ac- 
cidental or  inadvertent  omission  or  misstatement  in  the  copy  lodged  as  aforesaid, 
provided  that  the  same  substantially  discloses  the  nature  of  the  security  and  that 
such  omissions  or  misstatements  are  not  of  such  a  nature  as  to  be  hable  to  mislead 
or  deceive  any  person  to  his  prejudice  or  disadvantage.  16.  The  Court  on  being 
satisfied  that  the  omission  or  misstatement  of  any  particular  with  respect  to  any 
such  mortgage  was  accidental  or  due  to  inadvertence,  and  was  not  of  such  a  nature 
as  to  be  hable  to  mislead  or  deceive  any  person  to  his  prejudice  or  disadvantage 
may,  on  the  apphcation  of  any  person  interested,  and  on  such  terms  and  conditions 
as  seem  to  the  Court  just  and  expedient,  order  that  such  omission  or  misstatement 
be  rectified.  17.  The  Court  may,  on  evidence  being  given  to  its  satisfaction  that 
the  debt,  demand,  claim,  or  hability  for  which  any  registered  mortgage  was  given 
has  been  paid  or  satisfied,  order  that  a  memorandum  of  satisfaction  be  entered  on 
the  register.  18.  If  any  director  or  manager  of  a  company  makes  default  in  com- 
plying with  the  requirements  of  this  Act  as  to  the  registration  of  any  mortgage 
created  by  such  company  he  shall,  without  prejudice  to  any  other  habihty,  be  liable 
on  summary  conviction  to  a  penalty  not  exceeding  fifty  pounds.  19.  In  this  and 
the  following  section:  A)  "Creditor"  means  any  person  to  whom  the  company  is 
indebted  on  any  account  whatsoever  at  law  or  in  equity  on  the  balance  of  account 
or  otherwise,  and  whether  the  debt  is  due  or  to  accrue  due,  or  secured  or  unsecured ; 

B)  "Mortgage"    includes    assignment,    mortgage,    charge,    hen,    or   encumbrance; 

C)  "Mortgaged"  includes  assigned,  mortgaged,  or  charged,  or  subjected  to  any 
lien  or  encumbrance;  and  D)  "Mortgagee"  includes  assignee,  mortgagee,  henee, 
and  the  person  entitled  to  the  benefit  of  any  charge  or  encumbrance.  —  This  sec- 
tion is  amended  by  m.  (No.  1886)  §  2,  infra.  —  See  a.  (No.  1074)  §  43,  and  note  thereto.  — 
Mortgages  on  chattels  having  their  actual  situs  in  Victoria,  executed  in  England  by  a  company 
there  domiciled,  must,  in  order  to  give  to  the  mortgagee  a  title  superior  to  that  of  a  person 
who  has  seized  them  under  a  warrant  of  executior.,  be  registered  in  conformity  with  this  sec- 
tion. —  Hockey  v.  Mother  of  Gold  Consolidated  Mines,  29  V.  L.  R.  196,  25  A.  L.  T.  32  9  A. 
L.  R.  163.  A  bill  of  sale  given  by  a  company  need  not  be  registered  under  Part  VI.  of  the 
Instruments  Act,  1890.  —  In  re  Eggleston&  Eggleston,  28VLR111  23  ALT  247  8  A 
L.  R.  127.  '  •     ■     ■         ,         • 

Effect  of  subsequent  mortgages  in  certain  cases.  54.  Where  a  mortgage  re- 
quiring registration  under  this  Act  is  created  within  or  on  the  expiration  of  thirty 
days  after  the  creation  of  a  prior  unregistered  mortgage  and  comprises  all  or  any 
part  of  the  property  comprised  in  the  prior  mortgage,  and  the  subsequent  mort- 
gage is  given  as  a  security  for  the  same  debt  as  is  secured  by  the  prior  mortgage. 
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or  for  any  part  of  such  debt,  then  to  the  extent  to  which  such  subsequent  mort- 
gage is  a  security  for  the  same  debt  or  part  thereof,  and  so  far  as  respects  the  prop- 
erty comprised  in  the  prior  mortgage,  such  subsequent  mortgage  shall  not  be 
operative  or  have  any  validity  at  law  or  in  equity,  unless  it  is  proved  to  the  satis- 
faction of  the  Court  having  cognizance  of  the  case  that  the  subsequent  mortgage 
was  given  in  good  faith  for  the  purpose  of  correcting  some  material  error  in  the 
prior  mortgage,  and  not  for  the  purpose  of  evading  this  Act. 

Subdivison  13.    Statutory  meeting. 

First  meeting  of  company.  55.  1.  Every  company  Hmited  by  shares  or  formed 
on  the  no-hability  system,  and  formed  after  the  commencement  of  this  Act,  shall 
within  two  months  after  the  date  of  the  registration  of  the  company  hold  a  general 
meeting  of  the  members  of  the  company  which  shall  be  called  the  statutory  meeting. 

2.  The  directors  shall  at  least  seven  days  before  the  day  on  which  the  meeting  is 
held  forward  to  every  member  of  the  company  a  report  certified  by  not  less  than 
two  directors  of  the  company,  and  stating :  A)  A  list  of  the  shareholders  with  the 
number  of  shares  allotted  to  each,  distinguishing  shares  allotted  as  fully  or  partly 
paid  up  otherwise  than  in  money,  and  stating  in  the  case  of  shares  partly  -paid 
up  the  extent  to  which  they  are  so  paid  up,  and  in  either  case  the  consideration 
for  which  they  have  been  allotted;  B)  The  total  amount  of  money  received  by  the 
company  in  respect  of  such  shares  distinguished  as  aforesaid;  C)  An  abstract  of 
the  receipts  and  payments  of  the  company  to  the  date  of  the  report,  and  an  account 
or  estimate  of  the  preliminary  expenses  of  the  company;  D)  The  names,  addresses, 
and  occupations  of  the  directors,  auditors  (if  any),  and  manager  (if  any)  of  the 
company;  E)  The  dates,  parties,  and  short  purport  or  effect  of  every  contract, 
whether  absolute  or  provisional,  made  with  any  promoter  of,  or  vendor  to,  or  con- 
tractor with  the  company,  and  the  amount  or  mode  of  any  payment  made,  or  to 
be  made,  in  respect  of  any  such  contract  and  not  disclosed  in  the  prospectus,  and 
the  particulars  of  any  proposed  modification  of  any  such  contract;  and  F)  That 
the  directors  have  not  any  reason  to  question  the  good  faith  of  the  undertaking 
or  the  truth  of  the  statements  in  the  prospectus  and  that  so  far  as  they  have  had 
an  opportunity  of  judging  they  are  satisfied  with  the  position  of  the  company  and 
believe  that  the  capital  subscribed  in  good  faith  is  sufficient  for  the  purposes  of 
its  undertaking,  or  if  they  can  not  so  report  then  the  conclusions  at  which  they 
have  arrived  with  respect  to  the  position  and  prospects  of  the  company,  and  the 
course  which  they  suggest  should  be  taken  by  the  company  with  reference  thereto. 

3.  The  report  shall  so  far  as  it  relates  to  the  shares  allotted  by  the  company,  and 
to  the  money  received  in  respect  of  such  shares,  and  to  the  receipts  and  payments 
of  the  company,  be  certified  as  correct  by  the  auditors  (if  any)  of  the  company. 

4.  The  directors  shall  cause  a  copy  of  the  report,  certified  as  by  this  section  re- 
quired, to  be  filed  with  the  Registrar-General  forthwith  after  the  sending  thereof 
to  the  members  of  the  company.  5.  The  directors  shall  cause  a  list  showing  the 
names,  descriptions,  and  addresses  of  the  members  of  the  company  and  the  number 
of  shares  held  by  them  respectively,  to  be  produced  at  the  commencement  of  the 
meeting,  and  to  remain  open  and  accessible  to  any  member  of  the  company  during 
the  continuance  of  the  meeting.  6.  The  members  of  the  company  present  at  the 
meeting  shall  be  at  Hberty  to  discuss  any  matter  relating  to  the  formation  or  the 
business  of  the  company,  whether  previous  notice  of  that  matter  has  been  given 
or  not.  7.  The  meeting  may  by  extraordinary  resolution,  of  which  no  notice  shall 
be  required,  appoint  a  committee  or  committees  of  inquiry,  and  may  adjourn 
from  time  to  time,  and  at  any  such  adjourned  meeting  an  extraordinary  reso- 
lution may  be  passed  that  the  company  be  wound  up,  provided  that  no  such 
extraordinary  resolution  shall  be  proposed  unless  at  least  seven  days'  notice 
of  the  intention  to  move  the  same  shall  have  been  given  by  the  chairman  of 
the  meeting  in  writing  to  every  member  of  the  company.  8.  If  the  statutory 
meeting  is  not  held  within  the  time  required  by  this  section,  the  company  shall 
be  Hable  to  a  penalty  not  exceeding  five  pounds  a  day  for  every  day  from  the  date 
at  which  it  ought  to  be  held  until  the  date  at  which  it  is  held,  and  every  director 
or  manager  of  the  company,  or,  in  the  event  of  there  being  no  directors,  every 
subscriber  of  the  memorandum  of  association  who  knowingly  authorizes  or  permits 
such  default  shall  be  liable  to  the  same  penalty.  —  See  note  to  N.  S.  W.  a.  (No.  40  of 
1899)  §  242, 
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Subdivision  14.  Extraordinary  general  meeting. 
Extraordinary  general  meeting.  56.  1.  Notwithstanding  anything  in  any  regu- 
lations of  a  company,  the  directors  of  a  company  shall  on  the  requisition  of  the 
holder  of  not  less  than  one-tenth  of  the  issued  capital  of  the  company  forthwith 
proceed  to  convene  an  extraordinary  general  meeting  of  the  company.  2.  The 
requisition  shall  state  the  objects  of  the  meeting  and  shall  be  signed  by  the  re- 
quisitionists  and  deposited  at  the  office  of  the  company.  It  may  consist  of  several 
documents  in  hke  form,  each  signed  by  one  or  more  of  the  requisitionists.  3.  If 
the  directors  of  the  company  do  not  proceed  to  cause  a  meeting  to  be  held  within 
twenty-one  days  from  the  date  of  the  requisition  being  so  deposited  the  requisi- 
tionists, or  a  majority  of  them  in  value,  may  themselves  convene  the  meeting,  but 
any  meeting  so  convened  shaU  not  be  held  after  six  months  from  the  date  of  such 
deposit.  4.  If  at  such  meeting  a  resolution  capable  of  being  confirmed  as  a  special 
resolution  is  passed  the  directors  shall  forthwith  convene  a  further  extraordinary 
general  meeting  for  the  purpose  of  considering  the  resolution,  and  if  thought  fit  of 
confirming  it  as  a  special  resolution,  and  if  the  directors  do  not  convene  the  meeting 
within  seven  days  from  the  date  of  the  passing  of  the  first  resolution  the  requisi- 
tionists, or  a  majority  of  them,  may  themselves  convene  the  meeting.  5.  Any 
meeting  convened  under  this  section  shall  be  convened  in  the  same  manner  as 
nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  directors.  — 
Cp.  notes  to  N.  Z.  §§  89,  90.  Where  the  object  of  the  meeting  ia  to  decide  "as  to  the  winding- 
up  of  the  company"  it  is  not  competent  to  adopt  a  resolution  to  empower  the  directors  to  sell 
the  assets  of  the  company.  —  Hick  v.  Havilah  G.  M.  Co.,  4  W.  W.  &  a'B.  (E.)  87. 

Subdivision  15.    Extraordinary  resolutions. 

Registry  of  extraordinary  resolutions.  57.  When  any  extraordinary  resolution 
is  passed  by  any  company  within  the  meaning  of  Part  I.  of  the  principal  Act,  a 
copy  thereof  shall  be  printed  and  forwarded  to  the  Registrar-General  and  be  re- 
corded by  him.  If  such  copy  is  not  so  forwarded  within  fifteen  days  from  the  date 
of  the  passing  of  the  resolution,  the  company  and  the  manager  thereof  shall  each 
incur  a  penalty  not  exceeding  ten  shillings  for  every  day  after  the  expiration  of 
such  fifteen  days  during  which  such  copy  is  omitted  to  be  forwarded.  —  See  note 
to  a.  (No.  1074)  §  54. 

Subdivision  16.    Allotment. 

Restrictions  as  to  allotment.  58.  1.  No  allotment  shall  be  made  of  any  share 
capital  of  a  company  unless:  A)  The  amount  (if  any)  fixed  by  the  memorandum 
or  articles  of  association,  or  named  in  the  prospectus  (if  any),  as  the  minimum 
subscription  upon  which  the  directors  may  proceed  to  allotment,  or  B)  If  no  amount 
is  so  fixed  and  named  then  the  whole  amount  of  the  share  capital,  has  been  sub- 
scribed, and  the  sum  (if  any)  payable  on  application  for  the  amount  so  fixed  and 
named,  or  for  the  whole  amount  subscribed,  has  been  paid  to  and  received  by  or 
on  behalf  of  the  company.  2.  The  amount  so  fixed  and  named  and  the  whole  amount 
aforesaid  shall  be  reckoned  exclusively  of  any  amount  payable  otherwise  than  in 
money,  and  is  in  this  Act  referred  to  as  the  minimum  subscription.  3.  If  the  con- 
ditions aforesaid  have  not  been  comphed  with  on  the  expiration  of  three  months 
after  the  first  issue  of  the  prospectus  aU  money  received  from  applicants  for  shares 
shall  be  forthwith  repaid  to  the  appUcants  without  interest,  and  if  any  such  money 
is  not  so  repaid  within  four  months  after  the  issue  of  the  prospectus,  or  such  further 
time  as  may  be  specifically  named  in  the  prospectus,  the  directors  or  proposed 
directors  of  the  company  shall  be  Uable  to  the  same  extent  as  trustees  to  repay 
such  money  with  interest  at  six  pounds  per  centum  per  annum.  4.  All  moneys 
paid  to  and  received  by  the  company  before  and  until  the  minimum  subscription 
is  fuUy  paid  up  shall  by  the  promoters  and  directors  or  proposed  directors  be  de- 
posited with  some  bank  of  issue  in  a  separate  and  distinct  account  in  the  name 
of  the  Registrar-General  in  trust  for  the  proposed  company.  The  Registrar-Grenerai 
shall  upon  the  lodgment  with  him  of  a  statutory  declaration  by  the  directors  of 
the  company,  or  any  two  of  them,  that  the  minimum  subscription  has  been  paid 
to  and  received  by  or  on  behalf  of  the  company,  cause  the  said  money  to  be  paid 
over  to  the  company;  but  if  such  minimum  subscription  is  not  so  received  by  the 
company  within  three  months  after  the  first  issue  of  the  prospectus  and  such  statu- 
tory declaration  lodged  as  aforesaid,  then  he  shall  forthwith  cause  such  money  to 
be  returned  to  the  directors  or  proposed  directors  of  the  proposed  company  who 
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shall  within  four  months  after  the  issue  of  the  prospectus,  or  such  further  time  as 
may  be  specifically  named  in  the  prospectus,  repay  the  same  to  the  applicants  as 
aforesaid.  Any  person  contravening  the  provision  of  this  sub-section  shall  be  guilty 
of  a  misdemeanour,  and  on  conviction  shall  be  hable  to  imprisonment  for  any  term 
not  exceeding  twelve  months,  and  to  repay  to  any  applicant  for  shares  the  full 
■amount  subscribed  by  him  with  interest  thereon  at  the  rate  of  six  pounds  per  centum 
per  annum.  5.  The  provisions  of  this  section  shall  not  be  waived  by  any  applicant 
or  person.  —  E.  §  85;  S.  A.  a,.  (No.  557)  226;  W.  A.  a.  (56  Vic.  No.  8)  226;  N.  Z.  95.  —  A 
person  may  be  estopped  from  denying  that  he  has  accepted  an  allotment.  —  Legal  and 
'General,  etc.,  Co.  v.  Gill,  4  V.  L.  R.  (L.)  204. 

Return  as  to  allotments.  59.  1.  Whenever  a  company  limited  by  shares  or 
-a  company  formed  and  registered  on  the  no-liabihty  system  makes  any  allotment 
of  shares,  the  directors  and  manager  shall  within  seven  days  thereafter  send  to  the 
Registrar- General  a  return  of  the  allotments,  stating :  A)  The  number  and  nominal 
amount  of  the  shares  comprised  in  the  allotment,  the  names,  addresses,  and  occupa- 
tions of  the  allottees,  and  the  amount  (if  any)  paid  on  each  share;  and  B)  The 
jiumber  and  amount  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than 
in  money,  and  in  the  latter  case  the  extent  to  which  they  are  so  paid  up,  and  in 
either  case  the  consideration  for  which  such  shares  have  been  allotted.  2.  Every 
■director  or  manager  who  is  guilty  of  a  contravention  of  any  of  the  provisions  of 
this  section  shall  be  liable  to  a  penalty  not  exceeding  fifty  pounds  for  every  day 
■during  which  the  default  continues. 

Subdivision  17.    Miscellaneous. 
[§  60  relates  to  companies  formed  for  purposes  not  of  gain.] 

Division  III.      Subdivision  1.     Branch  Register. 

Power  lor  companies  to  keep  branch  registers.  61.  Any  company  may,  if 
.authorized  so  to  do  by  its  regulations  or  by  special  resolution,  cause  to  be  kept 
in  any  country  or  colony  other  than  Victoria  a  branch  register  or  registers  of  the 
members  resident  in  such  place.  —  E.  §  34;  N.  S.  W.  a.  (No.  40  of  1899)  25;  Q.  f.  (53 
Vic.  No.  18)  32  (1);  N.  Z.  Ill  (1).  Cp.  61  Vic.  No.  1497,  providing  for  the  keeping  of  branch 
•registers  of  no-liability  mining  companies. 

Company  to  give  Registrar-General  notice  of  office  where  branch  register  liept. 
62.  The  company  shall  give  to  the  Registrar- (Jeneral  notice  of  the  situation  of  the 
office  where  any  such  branch  register  is  kept,  and  of  any  change  therein,  and  of 
the  discontinuance  of  any  such  office  in  the  event  of  the  same  being  discontinued. 
—  E.  §  34;  N.  S.  W.  a.  (No.  40  of  1899)  26;  Q.  f.  (53  Vic.  No.  18)  32  (2). 

Foreign  register  to  be  deemed  part  of  company's  register.  63.  A  branch  register 
shall  as  regards  the  particulars  entered  therein  be  deemed  to  be  a  part  of  the  com- 
pany's register  of  members,  and  shall  be  prima  facie  evideiipe  of  all  particulars 
entered  therein.  —  E.  §  35  (1);  N.  S.  W.  a.  (No.  40  of  1899)  27  (1);  Q.  f.  (53  Vie.  No.  18)  32 
(3);  N.  Z.  113. 

Mode  of  keeping  register.  64.  Any  such  register  shall  be  kept  in  the  manner 
provided  by  the  principal  Act  with  this  qualification  that  the  advertisement  men- 
tioned in  section  thirty-four  of  the  principal  Act  shall  be  inserted  in  some  news- 
paper circulating  in  the  neighborhood  of  the  place  wherein  the  register  to  be  closed 
is  kept.  —  E.  §  35  (2);  N.  S.  W.  ».  (No.  40  of  1899)  27  (2);  Q.  f.  (53  Vic.  No.  18)  32  (4);  N. 
Z.  Ill  (2). 

Company  to  transmit  to  registered  office  copy  of  entries  in  branch  register. 

65.  The  company  shall  transmit  to  its  registered  office  a  copy  of  every  entry  in 
its  branch  register  or  registers  as  soon  as  may  be  after  such  entry  is  made,  and 
the  company  shall  cause  to  be  kept  at  its  registered  office  duly  entered  up  from 
lime  to  time  a  duphcate  or  duplicates  of  its  branch  register  or  registers.  The  pro- 
visions of  section  thirty-three  of  the  principal  Act  shall  apply  to  every  such  dupli- 
cate, and  every  such  duplicate  shall  for  all  the  purposes  of  the  principal  Act  be 
deemed  to  be  part  of  the  register  of  members  of  the  company.  —  E.  §35(3);  N.  S. 
W.  a.  (No.  40  of  1899)  29;  Q.  f.  (53  Vic.  No.  18)  32  (5);  N.  Z.  112. 

Shares  in  branch  register  to  be  distinguished  from  those  in  principal  register. 

66.  Subject  to  the  provisions  of  this  Division  of  this  Act  with  respect  to  the  duphcate 
register,  the  shares  registered  in  a  branch  register  shall  be  distinguished  from  the 
ishares  registered  in  the  principal  register,  and  no  transaction  with  respect  to  any 
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shares  registered  in  a  branch  register  shall  during  the  continuance  of  the  registra- 
tion of  such  shares  in  such  branch  register  be  registered  in  anv  other  register.  — 
E.  §  35  (4);  N.  S.  W.  a.  (No.  40  of  1899)  30;  Q.  f.  (53  Vic.  No.  18)   32"  (6);  N.  Z.  U3. 

Company  may  discontinue  branch  register.  67.  The  company  may  discontinue 
to  keep  any  branch  register  and  thereupon  all  entries  in  that  register  shall  be  trans- 
ferred to  some  other  branch  register  kept  by  the  company  in  the  same  country 
or  colony  or  to  the  register  of  members  kept  at  the  registered  office  of  the  com- 
pany. —  E.  §  35  (5);  N.  S.  W.  a.  (No.  40  of  1899)  31;  Q.  f.  (53  Vic.  No.  18)  32  (7);  N.  Z.  115. 

Company  may  make  regulations  as  to  keeping  of  branch  registers,  etc.  68.  Sub- 
ject to  the  provisions  of  this  Division  of  this  Act,  any  company  may  by  its  regula- 
tions or  by  special  resolution  make  such  provisions  as  it  may  think  fit  respecting 
the  keeping  of  branch  registers  and  for  providing  that  certificates  for  shares  on 
such  register  need  not  be  under  the  common  seal  of  the  company  but  may  be  signed 
in  such  manner  as  the  directors  of  the  company  may  determine.  —  E.  §  35  (6); 
N.  S.  W.  a.  (No.  40  of  1899)  32;  Q.  f.  (53  Vic.  No.  18)  32  (9);  N.  Z.  117. 

"Company"  includes  companies  incorporated  under  any  Victorian  Act.  69.  In  this 
subdivision  of  this  Division  of  this  Act  the  word  "company"  shall  apply  not  only  to 
companies  under  Part  I.  of  the  principal  Act,  but  also  to  all  companies  (not  being 
mining  companies)  incorporated  by  or  under  any  Act  of  the  Legislature  of  Victoria. 

Svhdivision  2.  Foreign  companies  and  societies. 
Company  formed  out  of  Victoria  to  register  name  of  agent  and  situation  of 
office.  70.  1.  Every  company  or  society  whatever  formed  or  incorporated  in  any 
country  or  colony  other  than  Victoria,  and  carrying  on  business  in  Victoria,  shaU. 
within  twelve  months  from  the  commencement  of  this  Act  or  before  commencing 
to  carry  on  business  in  Victoria  register  its  name  and  a  copy  of  its  memorandum 
and  articles  of  association  or  any  hke  document,  and  the  name  and  place  of  abode 
or  business  of  the  person  appointed  by  such  company  or  society  to  carry  on  the 
business  of  such  company  or  society  in  Victoria,  and  also  the  situation  of  the  prin- 
cipal office  of  such  company  or  society  in  Victoria,  and  the  person  so  registered 
shall  be  deemed  to  be  the  agent  of  such  company  or  society,  and  shall  be  called 
the  public  officer  of  the  company  or  society,  and  such  office  shall  be  the  registered 
office  of  such  company  or  society  for  the  purposes  of  this  Act.  Every  company 
or  society  which  fails  to  comply  with  this  provision  and  any  person  carrying  on 
in  Victoria  the  business  of  any  such  company  or  society  which  has  failed  to  comply 
with  such  provision  shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  business  shall  be  carried  on.  2.  Every  such  public  officer  as 
aforesaid  shaU  be  answerable  for  the  doing  of  all  such  acts,  matters,  and  things 
as  are  required  to  be  done  by  such  company  or  society  by  virtue  of  this  Act,  and 
shall,  unless  he  prove  some  reasonable  excuse,  be  personally  hable  to  all  penalties 
imposed  on  such  company  or  society  for  any  contravention  of  any  of  the  provi- 
sions of  this  Act.  3.  fAs  amended  by  1.  (No.  1699)  §  11,  infra.]  A  company  or  society 
formed  or  incorporated  in  any  country  or  colony  other  than  Victoria  and  not  carry- 
ing on  in  Victoria  by  an  agent  any  business  other  than  selling  goods,  wares,  or 
merchandise  shall  not  be  required  to  do  any  of  the  acts,  matters,  and  things  pre- 
scribed in  this  Act,  except  such  as  are  required  by  this  subdivision.  —  E.  §  274;  N, 
S.  W.  c.  (No.  22  of  1906)7(1,  2);  T.  f.  (59  Vic.  No.  17)  5  (1—5);  S.  A.  a.  (No.  557)  3,  196, 
201,  b.  (No.  576)  3;  Q.  1.  (59  Vic.  No.  2)  3—7;  W.  A.  a.  (56  Vic.  No.  8)  198;  N.  Z.  298, 
299.  —  As  to  winding-up  see  note  to  a.  (No.  1074)  §  183,  supra.  As  to  mortgage  of 
property  situated  in  Victoria,  see  note  to  §  53,  supra.  As  to  security  for  costs  where  plaintiff 
is  a  foreign  company  in  liquidation,  see  AcetyUne  Gas  Co.  v.  Markwald,  27  V.  L.  R.  301 ;  23 
A.  L.  T.  54;  7  A.  L.  R.  210.  As  to  ancillary  local  liquidation  of  a  company  registered  abroad, 
see  In  re  Russell  Willdns  &  Sous,  11  A.  L.  R.  (C.  N.)  26.  As  to  priorities  under  §  148  see  note 
to  that  section,  infra.  A  foreign  company  registered  under  this  Act  may  be  wound  up  in  Victoria 
—  In  re  Egerton  &  Gordon  C.  G.  M.  Co.,  (1908),  V.  L.  R.  22.  For  restriction  on  the  names  of 
foreign  companies  see  p.  (No.  2156)  §  2,  infra.  A  foreign  company  that  merely  employs  a 
commercial  traveller  to  solicit  orders  in  Victoria,  and  forward  them  to  the  company  abroad, 
does  not  carry  on  business  in  Victoria.  —  Pearce  v.  Tower  Mfg.  Co.,  24  V.  L.  R.  506;  20  A.  L.  T. 
230;  5  A.  L.  R.  88. 

Mode  of  registration.  Copy  of  memorandum  and  articles  to  be  recorded  in  the 
office  of  the  Registrar-General.  71.  1.  The  registration  of  the  name  of  such  com- 
pany or  society,  agent,  and  office  shall  be  effected  in  the  following  manner:  The 
attorney  or  agent  of  such  company  or  society  shall  make  and  sign  a  statutory 
declaration  in  the  form  in  the  fifth  Schedule  to  this  Act,  or  to  the  like  effect,. 
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before  a  justice  and  such  declaration  when  so  made  and  signed  shall  be  filed  with 
the  Registrar-General.  2.  Such  statutory  declaration  shall  be  accompanied  by  a 
copy  of  the  memorandum  of  association  and  articles  of  association  of  the  company 
or  society,  attested  by  the  public  officer  for  the  time  being  of  such  company  or 
society  to  be  a  true  transcript  of  the  original  memorandum  of  association  and 
articles  of  aissociation  respectively  of  such  company  or  society,  and  such  memo- 
randum of  association  and  articles  of  association  shall  be  registered  in  the  office 
of  the  Registrar- General,  and  the  same  shall  be  open  for  inspection  at  all  reasonable 
times  bv  any  person  requiring  to  inspect  the  same.  —  E.  §  274;  N.  S.  W.  c.  (No.  22 
of  1906)  7  (3,  4);  T.  f.  (59  Vic.  No.  17)  10,  13;  S.  A.  a.  (No.  557)  196  (4),  202;  Q.  1.  (59  Vic.  No.  2y 
3,  4;  W.  A.  a.  (56  Vic.  No.  8)  198,  202;  N.  Z.  300. 

Proof  of  registration.  72.  [As  amended  by  1.  (No.  1699)  §  11,  infra.]  A  certi- 
ficate in  the  form  or  to  the  effect  in  the  sixth  Schedule  to  this  Act,  purporting  to 
be  under  the  hand  of  the  Registrar-General  (who  is  hereby  required  to  give  such 
certificate  to  any  person  applying  for  the  same  on  payment  of  the  prescribed  fee), 
and  which  shaU  set  forth  the  name  of  the  company  or  society  and  of  the  agent 
of  and  the  situation  of  the  principal  office  of  the  company  or  society  in  Victoria, 
shall  be  prima  facie  evidence  in  all  courts  that  such  company  or  society  is  formed 
or  incorporated,  that  the  person  named  therein  as  agent  is  the  agent  of  such  com- 
pany or  society  in  Victoria,  and  that  the  office  of  such  company  or  society  in 
Victoria  is  situate  as  therein  stated,  and  that  such  company  or  society,  agent, 
and  office  have  been  duly  registered  under  the  provisions  of  this  Division  of  this 
Act,  and  of  the  time  of  registration,  and  of  all  particulars  mentioned  in  such  certi- 
ficate. —  N.  S.  W.  c.  (No.  22  of  1906)  11;  T.  f.  (59  Vic.  No.  17)  15,  g.  (62  Vic.  No.  26)  10,  15, 
19;  S.  A.  a.  (No.  557)  197,  198,  204;  Q.  1.  (59  Vic.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  206, 
b.  (60  Vic.  No.  2)  4;  N.  Z.  303,  308.    See  note  to  a,.  (No.  1074)  §  18. 

Notice  of  removal  of  office  or  substitution  of  agent  to  be  given.  73.  When  and 
so  often  as  any  such  registered  office  shall  be  removed  or  any  other  person  shall 
be  substituted  for  the  registered  agent  of  such  company  or  society,  the  like  declara- 
tion and  notice  shall  be  made  and  given  as  is  hereinbefore  required  with  reference 
to  the  registration  of  a  company  or  society,  and  if  the  requirements  of  this  section 
shall  not  be  complied  with  such  company  or  society,  and  every  person  carrying  on 
the  business  of  such  company  or  society,  which  has  failed  to  comply  with  such  pro- 
vision, shall  be  liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  the  business  is  so  carried  on.  —  N.  S.  W.  c.  (No.  22  of  1906)  12;  T.  f.  (59  Vic. 
No.  17)  12,  g.  (62  Vic.  No.  26)  16;  S.  A.  ».  (No.  557)  203;  Q.  1.  (59  Vic.  No.  2)  8;  W.  A.  a.  (56  Vic. 
No.  8)  202;  N.  Z.  302  (2,  5). 

Service  of  notices,  etc.  74.  All  communications  and  notices  may  be  addressed 
to  such  registered  office  of  such  company  or  society,  and  service  of  any  notice  or 
legal  process  at  such  office  or  on  the  agent  of  the  company  or  society  whose  name 
is  registered  pursuant  to  this  Division  shall  be  deemed  tp  be  service  upon  the  com- 
pany or  society.  —  E.  §  274  (2);  N.  S.  W.  (No.  22  of  1906)  13;  T.  f.  (59  Vic.  No.  17)  5  (5),  14, 
g.  (62  Vic.  No.  26)  17;  S.  A.  a.  (No.  557)  203;  Q.  1.  (59  Vic.  No.  2)  8,  9;  W.  A.  a.  (56  Vic.  No.  8) 
205;  N.  Z.  802.  —Cp.  Kelly  v.  Queen's  Birthday  N.  G.  M.  Co.,  21  V.  L.  R.  335,  17  A.  L.  T.  8. 

Certain  companies  exempted.  75.  No  company  shall  be  deemed  to  be  carrying 
on  business  within  the  meaning  of  this  Act  by  reason  only  of  its  investing  its  funds 
or  other  property  in  Victoria.  —  N.  S.  W.  c.  (No.  22  of  1906)  14.  —  See  note  to  §  70,  supra. 

Division  IV.    Alteration  of  objects   or  constitution   of  a  company. 

Meaning  of  "creditor".  76,  In  this  Division  the  word  "creditor"  includes  holder 
of  debentures  or  debenture  stock. 

Power  for  company  to  alter  objects  or  form  of  constitution  subject  to  confirma- 
tion by  Court.  77.  Subject  to  the  provisions  of  this  Act,  a  company  may  by  special 
resolution  alter  the  provisions  of  its  memorandum  of  association  or  deed  of  settle- 
ment with  respect  to  the  objects  of  the  company  so  far  as  may  be  required  for 
any  of  the  purposes  hereinafter  specified,  or  alter  the  form  of  its  constitution  by 
substituting  a  memorandum  and  articles  of  association  for  a  deed  of  settlement' 
either  with  or  without  any  such  alteration  as  aforesaid  with  respect  to  the  objects 
of  the  company,  but  in  no  case  shall  any  such  alteration  take  effect  until  confirmed 
on  petition  by  the  Court.  —  E.  §§  9  (l,  2),  264;  N.  S.  W.  c.  (No.  22  of  1906)  3;  T.  o.  (59' 
Vic.  No.  19)  5;  S.  A.  ».  (No.  557)  66;  Q.  g.  (55  Vic.  No.  10)  4;  W.  A.  a.  (56  Vic.  No.  8)  68;  N.  Z.  162. 

Court  to  be  satisfied  that  notice  was  given  to  creditors.  When  Court  may  dis- 
pense with  notice  or  consent.   Order  to  be  subject  to  terms  approved  of  by  Court. 
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78.  1.  Before  confirming  any  such  alteration  the  Court  must  be  satisfied:  A)  That 
sufficient  notice  has  been  given  to  every  creditor  of  the  company  and  any  person 
or  class  of  persons  whose  interest  may  in  the  opinion  of  the  Court  be  affected  by 
the  alteration;  and  B)  That  with  respect  to  every  creditor  who  in  the  opinion  of 
the  Court  is  entitled  to  object,  and  who  signifies  his  objection  in  manner  directed 
by  the  Court,  either  his  consent  to  the  alteration  has  been  obtained  or  his  debt 
or  claim  has  been  discharged,  or  has  determined,  or  has  been  secured  to  the  satis- 
faction of  the  Court.  2.  The  Court  may  in  the  case  of  any  person  or  class  of  persons 
for  special  reasons  dispense  with  the  notice  or  consent  required  by  this  section. 

3.  An  order  confirming  any  such  alteration  may  be  made  on  such  terms  and  sub- 
ject to  such  conditions  as  to  the  Court  seems  fit,  and  the  Court  may  make  such 
orders  as  to  costs  as  it  deems  proper.  —  E.  §§  9  (3),  264;  N.  S.  W.  c.  (No.  22  of  1906) 

4.  See  also  references  to  §  77,  supra. 

Court  to  have  regard  to  rights  of  members.  79.  The  Court  shall  in  exercising 
its  discretion  under  this  Division  of  this  Act  have  regard  to  the  rights  and  interests 
of  the  members  of  the  company,  or  of  any  class  of  those  members,  as  well  as  to 
the  rights  and  interests  of  the  creditors,  and  may  if  it  think  fit  adjourn  the  pro- 
ceedings in  order  than  an  arrangement  may  be  made  to  the  satisfaction  of  the 
Court  for  the  purchase  of  the  interests  of  dissentient  members ;  and  the  Court  may 
give  such  directions  and  make  such  orders  as  it  may  think  expedient  for  the  pur- 
pose of  facihtating  any  such  arrangement  or  carrying  the  same  into  effect.  It  shall 
not  be  lawful  to  expend  any  part  of  the  capital  of  the  company  in  any  such  purchase. 
—  E.  §§  9  (5),  264;  N.  S.  W.  c.  (No.  22  of  1906)  5.    See  also  references  to  §  77,  supra. 

Court  may  confirm  alterations.  80.  The  Court  shall  not  confirm  either  wholly 
or  in  part  any  such  alteration  as  aforesaid  with  respect  to  the  objects  of  the  com- 
pany, unless  it  appears  to  the  Court  that  the  alteration  is  required  in  order  to  enable 
the  company:  A)  To  carry  on  its  business  more  economically  or  more  efficiently; 
or  B)  To  attain  its  main  purpose  by  new  or  improved  means;  or  C)  To  enlarge  or 
change  the  local  area  of  its  operation;  or  D)  To  carry  on  some  business  or  busi- 
nesses which  under  existing  circumstances  may  conveniently  or  advantageously  be 
combined  with  the  business  of  the  company;  or  E)  To  restrict  or  abandon  any  of 
the  objects  specified  in  the  memorandum  of  association  or  deed  of  settlement.  — 
E.  §  9  (1,  4),  264.  See  also  references  to  §  77,  supra.  The  Court  will  not  sanction  an  alteration 
the  object  of  which  is  merely  to  interpret  existing  articles,  or  to  make  them  more  clear.  The 
confirmation  of  any  alterations  is  within  the  discretion  of  the  Court.  —  In  re  Australian  Widows', 
etc..  Society,  24  V.  L.  B.  613,  4  A.  L.  R.  (C.  N.)  93.  For  a  case  where  the  Court  refused  to  con- 
firm alterations  under  (A)  and  (C)  see  In  re  National  Mutual  Life  Association,  26  V.  L.  R.  490, 
22  A.  L.  T.  109,  6  A.  L.  R.  239. 

Court  may  alter  memorandum  of  association.  81.  The  Court  may  at  the  time 
of  or  at  any  time  after  sanctioning  any  arrangement  or  compromise  under  the 
Companies  Act  Amendment  Act,  1892,  make  such  alteration  in  the  memorandum, 
or  articles  of  association,  or  deed  of  settlement  of  the  company  making  such  arrange- 
ment or  compromise  as  the  Court  may  think  necessary  or  desirable  in  order  to 
carry  out  or  give  effect  to  such  arrangement  or  compromise,  and  in  such  event 
the  provisions  of  the  four  next  preceding  sections  of  this  Act  shall  not  apply. 

Registration  of  order  together  with  memorandum  as  altered  or  substituted 
memorandum  and  articles  and  consequences  thereof.  82.  1.  Where  a  company  has 
altered  the  provisions  of  its  memorandum  of  association  or  deed  of  settlement  with 
respect  to  the  objects  of  the  company,  or  has  altered  the  form  of  its  constitution 
by  substituting  a  memorandum  and  articles  of  association  for  the  deed  of  settle- 
ment, and  such  alterations  has  been  confirmed  by  the  Court,  an  office  copy  of  the 
order  confirming  such  alteration  together  with  a  printed  copy  of  the  memorandum 
of  association  or  deed  of  settlement  so  altered  or  together  with  a  printed  copy  of 
the  substituted  memorandum  and  articles  of  association  (as  the  case  may  be)  shall 
be  deUvered  by  the  company  to  the  Registrar-General  within  fifteen  days  from  the 
date  of  the  order,  and  the  Registrar-General  shall  register  the  same  and  shall  certify 
under  his  hand  the  registration  thereof,  and  his  certificate  shall  be  conclusive 
evidence  that  all  the  requirements  of  this  Act  with  respect  to  such  alteration  and 
the  confirmation  thereof  have  been  complied  with.  2.  Thenceforth  (but  subject  to 
the  provisions  of  this  Division  of  this  Act)  the  memorandum  or  deed  of  settlement 
so  altered  shall  be  the  memorandum  of  association  or  deed  of  settlement  of  the 
company,  or,  as  the  case  may  be,  such  substituted  memorandum  and  articles  of 
association  shall  apply  to  the  company  in  the  same  manner  as  if  the  company  were 
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a  company  registered  under  Part  I.  of  the  principal  Act,  with  such  memorandum 
and  articles  of  association,  and  the  company's  deed  of  settlement  shall  cease  to 
apply  to  the  company.  —  E.  §§  9  (6),  264;  N.  S.  W.  o.  (No.  22  of  1906)  6  (1);  T.  c.  (59  Vic. 
No.  19)  6;  S.  A.  a.  (No.  557)  67;  Q.  g.  (56  Vic.  No.  10)  6;  W.  A.  a.  (56  Vic.  No.  8)  69;  N.  Z.  163. 

Company  making  default  liable  to  penalty.  83.  If  a  company  makes  default 
in  delivering  to  the  Registrar- General  any  document  required  by  this  Division  of 
this  Act  to  be  dehvered  to  him,  the  company  and  the  manager  thereof  shall  each 
be  Hable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  during  which  it  is 
in  default.  —  E.  §§  9  (7),  264;  N.  S.  W.  u.  (No.  22  of  1906)  6  (2).   See  also  referencesto  §  82, 

No  alteration  of  memorandum  except  under  Acts.  84.  Save  as  provided  in  the 
principal  Act  and  this  Act  no  alteration  shall  be  made  by  any  company  in  the 
provisions  and  conditions  contained  in  its  memorandum  of  association. 

[§  85  relates  to  power  to  make  rules.] 

Deed  of  settlement  includes  contract  of  copartnery.  86.  In  this  Division  of 
this  Act  expression  "deed  of  settlement"  includes  any  contract  of  copartnery  or 
other  instrument  constituting  or  regulating  the  company  and  not  being  an  Act  of 
ParHament,  a  Royal  Charter,  or  Letters  Patent.  —  E.  §264(3);  N.  S.  W.  c.  (No.  22 
•of  1906)  2,  and  references  there  given. 

Division   V.    Reduction  of  capital  and  shares  by  a  company. 

Meaning  of  "creditor".  87.  In  this  Division  the  word  "creditor"  includes 
holder  of  debentures  or  debenture  stock. 

Power  to  company  to  reduce  capital  by  special  resolution  and  order  of  Court,  etc. 
88.  1.  Notwithstanding  anything  contained  in  this  or  the  principal  Act,  a  com- 
pany may  by  special  resolution  so  far  modify  the  conditions  contained  in  its  memo- 
randum of  association  as  to  reduce  its  capital,  but  no  such  resolution  for  reducing 
the  capital  of  any  company  shall  come  into  operation  or  take  effect  until  confirmed 
on  petition  by  the  Court  and  registered  with  the  Registrar-CSrcneral  as  hereinafter 
mentioned.  2.  The  company  shall  after  the  date  of  the  passing  of  any  special  reso- 
lution for  reducing  its  capital  add  to  its  name  until  such  date  as  the  Court  may 
fix  the  words  "and  reduced"  as  the  last  words  in  its  name,  and  those  words  shall 
until  such  date  be  deemed  to  be  part  of  the  name  of  the  company  within  the  mean- 
ing of  the  Companies  Acts.  3.  The  company  shall  in  pubhshing  its  first  balance- 
sheet  or  statement  of  its  affairs  or  advertisement  of  its  capital  after  the  date  of 
passing  of  any  special  resolution  for  reducing  its  capital  show  therein  the  reduc- 
tion of  capital  so  made.  —  See  notes  to  N.  S.  W.  a.  (No.  40  of  1899)  §  39,  41. 

Company  to  apply  to  the  Court  for  an  order  confirming  reduction,  which  may 
be  made  as  herein  provided.  89.  A  company  which  has  passed  a  special  resolution 
for  reducing  its  capital  may  apply  to  the  Court  by  petition  for  an  order  confirming 
the  reduction,  and  on  the  hearing  of  the  petition  the  Court,  if  satisfied  that  with 
respect  to  every  creditor  of  the  company  who  under  the  provisions  of  this  Act  is 
entitled  to  object  to  the  reduction  either  his  consent  to  the  reduction  has  been 
obtained  or  his  debt  or  claim  has  been  discharged,  or  has  determineed,  or  has  been 
secured  as  hereinafter  provided,  may  make  an  order  confirming  the  reduction  on 
such  terms  and  subject  to  such  conditions  as  it  deems  fit,  and  also  as  to  the  costs  of 
the  proceedings.  —  E.  §§  47,  50;  N.  S.  W.  a.  (No.  40  of  1899)  42;  T.  d.  (60  Vic.  No.  3)  5; 
S.  A.  a.  (No.  557)  70  (1,  6);  Q.  f.  (53  Vic.  No.  18)  6;  W.  A.  a.  (66  Vic.  No.  8)  72  (1);  N.  Z.  44.  — 
The  list  of  creditors  must  be  settled  at  the  time  that  application  for  confirmation  is  made  to 
the  Court.  —  In  re  Ballarat  Land,  etc.,  Co.,  3  A.  L.  R.  216.  See  also  In  re  Squatting  In- 
vestment Co.,  6  A.  L.  R.  (C.  N.)  89,   6  A.  L.  R.  (C.  N.)  1. 

Creditors  entitled  to  prove  in  winding-up  may  object  to  reduction.  List  of  ob- 
jecting creditors  to  be  settled  by  the  Court.  90.  1.  Where  a  company  proposes  to 
reduce  its  capital  every  creditor  of  the  company  who  at  the  date  fixed  by  the  Court 
is  entitled  to  any  debt  or  claim  which  if  that  date  were  the  commencement  of  the 
winding-up  of  the  company  would  be  admissible  in  proof  against  the  company 
shall  be  entitled  to  object  to  the  proposed  reduction  and  to  be  entered  in  the  Hst 
of  creditors  who  are  so  entitled  to  object.  2.  The  Court  shall  settle  a  list  of  such 
creditors  and  for  that  purpose  shall  ascertain  as  far  as  possible  without  requiring 
an  apphcation  from  any  creditor,  the  names  of  such  creditors  and  the  nature  and 
amount  of  their  debts  or  claims,  and  may  publish  notices  fixing  a  certain  day  or 
days  within  which  creditors  of  the  company  who  are  not  entered  on  the  list  are 
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to  claim  to  be  so  entered,  or  to  be  excluded  from  the  right  of  objecting  to  the 
proposed  reduction.  —  E.  49  (1,  2);  N.  S.  W.  a.  (No.  40  of  1899)  43;  T.  d.  (60  Vic.  No.  3)  7r 
S.  A.  a.  (No.  557)  70  (3,  5);  Q.  f.  (53  Vic.  No.  18)  9;  W.  A.  ».  (56  Vic.  No.  8)  72  (3.  5);  N.  Z.  45; 

Court  may  dispense  with  consent  of  creditor  on  security  being  given  for  his  debt. 

91.  Where  a  creditor  whose  names  is  entered  on  the  list  of  creditors  and  whose 
debt  or  claim  is  not  discharged  or  determined  does  not  consent  to  the  proposed 
reduction  the  Court  may  (if  it  thinli  fit)  dispense  with  such  consent  on  the  com- 
pany securing  the  payment  of  the  debt  or  claim  of  such  creditor  by  setting  apart 
and  appropriating  in  such  manner  as  the  Court  may  direct  a  sum  of  such  amount 
as  is  hereinafter  mentioned  (that  is  to  say):  a)  If  the  full  amount  of  the  debt  or 
claim  of  the  creditor  is  admitted  by  the  company,  or  though  not  admitted  is  such 
as  the  company  is  willing  to  set  apart  and  appropriate,  then  the  fuU  amount  of 
the  debt  or  claim  shall  be  set  apart  and  appropriated ;  b)  If  the  full  amount  of  the 
debt  or  claim  of  the  creditor  is  not  admitted  by  the  company,  and  is  not  such  as 
the  company  is  wilhng  to  set  apart  and  appropriate,  or  if  the  amount  is  contingent 
or  not  ascertained,  then  the  Court  may  (if  it  think  fit)  inquire  into  and  adjudicate 
upon  the  vahdity  of  such  debt  or  claim  and  the  amount  for  which  the  company 
may  be  liable  in  respect  thereof  in  the  same  manner  as  if  the  company  were  being 
wound  up  by  the  Court,  and  the  amount  fixed  by  the  Court  on  such  inquiry  and 
adjudication  shall  be  set  apart  and  appropriated.  —  E.  §  49  (3);  N.  S.  W.  a.  (No.  40' 
of  1899)  44;  T.  d.  (60  Vic.  No.  3)  8;  S.  A.  a.  (No.  557)  70  (6,  7);  Q.  f.  (53  Vic.  No.  18)  10;  W. 
A.  a.  (56  Vic.  No.  8)  72  (6,  7);  N.  Z.  46. 

Order  confirming  reduction  and  minute  showing  certain  particulars  as  to  capital 
as  altered  to  be  registered.  92.  1.  The  Registrar-General,  upon  the  production  to 
him  of  an  order  of  the  Court  confirming  the  reduction  of  the  capital  of  a  compariy 
and  the  dehvery  to  him  of  a  copy  of  the  order  and  of  a  minute  (approved  by  the 
Court)  showing  with  respect  to  the  capital  of  the  company  as  altered  by  the  order 
the  amount  of  such  capital,  the  number  of  shares  in  which  it  is  to  be  divided,  the 
amount  of  each  share,  and  the  amount  (if  any)  at  the  date  of  the  registration  of 
the  minute  proposed  to  be  deemed  to  have  been  paid  upon  each  share,  shall  register 
the  order  and  the  minute,  and  on  the  registration  the  special  resolution  confirmed 
by  the  order  registered  shall  take  effect.  2.  Notice  of  such  registration  shall  be 
published  in  such  manner  as  the  Court  may  direct.  3.  The  Registrar-General  shaU 
certify  under  his  hand  the  registration  of  the  order  and  minute,  and  his  certificate 
shall  be  conclusive  evidence  that  all  the  requirements  of  this  Act  with  respect  to 
the  reduction  of  capital  have  been  comphed  with,  and  that  the  capital  of  the  com- 
pany is  such  as  is  stated  in  the  minute.  —  E.  §  51;  N.  S.  W.  a.  (No.  40  of  1899)  46,- 
T.  d.  (60  Vic.  No.  3)  11;  S.  A.  a.  (No.  557)  71;  Q.  f.  (53  Vic.  No.  18)  11;  W.  A.  a.  (56  Vic. 
No.  8)  73;  N.  Z.  47. 

Minute  to  form  part  of  memorandum  of  association  and  members  to  be  liable 
only  for  difference  between  amounts  paid  on  shares  and  amounts  of  shares  as  fixed 
by  minute.  93.  The  minute  when  registered  shall  be  deemed  to  be  substituted  for 
the  corresponding  part  of  the  memorandum  of  association  of  the  company,  and 
shall  be  of  the  same  validity  and  subject  to  the  same  alterations  as  if  it  had  been 
originally  contained  in  the  memorandum  of  association,  and,  subject  as  in  this  Act 
mentioned,  no  member  of  the  company  whether  past  or  present  shall  be  liable  in 
respect  of  any  share  to  any  call  or  contribution  exceeding  in  amount  the  difference 
(if  any)  between  the  amount  which  has  been  paid  on  such  share  and  the  amount 
of  the  share  as  fixed  by  the  minute.  —  E.  §  52;  N.  S.  W.  a.  (No.  40  of  1899)  47;  T.  d. 
(60  Vic.  No.  3)  12;  S.  A.  a.  (No.  557)  72  (1);  Q.  f.  (53  Vic.  No.  18)  12;  W.  A.  a,  (56  Vic.  No.  8) 
74(1);  N.  Z.  47. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.  Liability  of 
members  to  contribute  for  payment  of  debt  of  such  creditors.  94,  If  any  creditor 
who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction  of  the 
capital  of  a  company  imder  this  Act  is  in  consequence  of  his  ignorance  of  the  pro- 
ceedings taken  with  a  view  to  such  reduction,  or  of  their  nature  and  effect  with 
respect  to  his  claim  not  entered  on  the  list  of  creditors,  and  after  such  reduction 
the  company  is  unable  within  the  meaning  of  section  seventy-seven  of  the  principal 
Act  to  pay  to  the  creditor  the  amount  of  such  debt  or  claim,  every  person  who 
would  have  been  liable  to  contribute  if  the  company  had  commenced  to  be  wound 
up  on  the  day  prior  to  the  date  of  the  registration  of  the  order  and  minute  relat- 
ing to  the  reduction  of  the  capital  of  the  company  shall  be  liable  to  contribute 
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for  the  payment  of  such  debt  or  claim  an  amount  not  exceeding  the  amount  which 
he  would  have  been  Uable  to  contribute  if  the  company  had  commenced  to  be 
wound  up  on  the  day  prior  to  such  registration,  and  on  the  company  being  wound 
up  the  Court  on  the  application  of  such  creditor,  and  on  proof  that  he  was  ignorant 
of  the  proceedings  taken  with  a  view  to  the  reduction  or  of  their  nature  and  effect 
with  respect  to  his  claim  may  (if  it  think  fit)  settle  a  hst  of  such  contributories 
accordingly,  and  make  and  enforce  calls  and  orders  on  the  contributories  settled 
on  such  hst  in  the  same  manner  in  all  respects  as  if  they  were  ordinary  contribu- 
tories in  a  winding-up;  but  the  provisions  of  this  section  shall  not  affect  the  rights 
of  the  contributories  of  the  company  among  themselves.  —  E.  §  53;  N.  S.  W.  a.  (No.  40 
of  1899)  48;  T.  d.  (60  Vic.  No.  3)  13;  S.  A.  a.  (No.  557)  73;  Q.  f.  (53  Vic.  No.  18)  13;  W.  A.  a.  (56 
Vic.  No.  8)  75;  N.  Z.  48. 

Copy  of  registered  minute  to  be  embodied  in  every  memorandum  of  association 
subsequently  issued.  95.  The  minute  when  registered  shall  be  embodied  in  every 
copy  of  the  memorandum  of  association  issued  after  its  registration,  and  if  any 
company  makes  default  in  compljdng  with  the  provisions  of  this  section  it  shall 
incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such 
default  is  made,  and  every  director  or  manager  of  the  company  who  shall  knowingly 
or  wilfully  authorize  or  permit  such  default  shall  incur  the  like  penalty.  —  E.  §  52; 
N.  S.  W.  a.  (No.  40  of  1899)  49;  T.  d.  (60  Vie.  No.  3)  14;  S.  A.  a.  (No.  557)  72  (2);  Q.  f.  (53  Vic. 
No.  18)  14;  W.  A.  a.  (56  Vic.  No.  8)  74  (2);  N.  Z.  49. 

Penalty  for  concealment  of  name  of  creditor  or  misrepresentation  of  his  debt,  etc. 

96.  If  any  director,  manager,  or  officer  of  the  company  wilfully  conceals  the  name 
of  any  creditor  of  the  company  who  is  entitled  to  object  to  the  proposed  reduction, 
or  wilfully  misrepresents  the  nature  or  amount  of  the  debt  or  claim  of  any  creditor 
of  the  company,  or  if  any  director  or  manager  of  the  company  aids,  or  abets,  or 
is  privy  to  any  such  concealment  or  misrepresentation  as  aforesaid  every  such 
director,  manager,  or  officer  shall  be  guilty  of  a  misdemeanour.  —  E.  §  54;  N.  S. 
W.  a.  (No.  40  of  1899)  50;  T.  d.  (60  Vic.  No.  3)  15;  S.  A.  a.  (No.  557)  74;  Q.  f.  (53  Vic.  No.  18) 
15;  W.  A.  a.  (56  Vic.  No.  8)  76;  N.  Z.  50. 

[§  97  confers  power  to  make  rules.] 

Construction  of  "capital"  and  powers  to  reduce  capital.  98.  1.  The  word  "capi- 
tal" as  used  in  this  Division  of  this  Act  shall  include  paid-up  capital  and  the  power 
to  reduce  capital  conferred  by  this  Act  shall  include  a  power  to  cancel  any  lost 
capital  or  any  capital  unrepresented  by  available  assets,  or  to  pay  off  any  capital 
which  may  be  in  excess  of  the  wants  of  the  company,  or  to  cancel  any  shares  which 
have  not  been  taken  or  agreed  to  be  taken  by  any  person,  or  which  have  been  for- 
feited or  surrendered,  and  paid-up  capital  may  be  reduced  either  with  or  without 
extinguishing  or  reducing  the  liabihty  (if  any)  remaining  on  the  shares  of  the  com- 
pany, and  to  the  extent  to  which  such  hability  is  not  extinguished  or  reduced  it 
shall  be  deemed  to  be  preserved  notwithstanding  anything  contained  in  the  Gom- 
fanies  Acts.  2.  Where  shares  in  any  company  have  been  lawfully  forfeited  or  sur- 
rendered in  pursuance  of  any  power  in  that  behaK  contained  in  the  articles  of 
association  of  such  company  or  in  the  Companies  Acts,  the  amount  paid  up  on 
such  forfeited  or  surrendered  shares  may  be  passed  to  the  credit  of  a  reserve  fund, 
-or  used  to  write  down  the  book  values  of  any  assets  of  the  company,  or  so  much 
of  the  said  amount  as  may  be  required  for  the  purpose  may  be  used  to  write  off 
losses  previously  made,  but  in  no  case  shall  any  portion  of  such  amount  be  treated 
as  profit  available  for  dividends  or  bonus.  —  E.  §  46;  N.  S.  W.  a.  (No.  40  of  1899)  40; 
T.  d.  (60  Vic.  No.  3)  9,  e.  (6  Edw.  7,  No.  25)  2;  S.  A.  a.  (No.  557)  68  (5);  Q.  f.  (53  Vic.  No.  18) 
4;  W.  A.  a.  (56  Vic.  No.  8)  70  (5);  N.  Z.  53. 

Power  where  reduction  of  capital  does  not  lessen  liability  for  unpaid  capital. 

99.  Where  the  reduction  of  the  capital  of  the  company  does  not  involve  either 
the  diminution  of  any  habihty  in  respect  of  unpaid  capital  or  the  payment  to  any 
shareholder  of  any  paid-up  capital:  A)  The  creditors  of  the  company  shall  not 
unless  the  Court  otherwise  direct  be  entitled  to  object  or  required  to  consent  to 
the  reduction;  and  B)  It  shall  not  be  necessary  before  the  presentation  of  the  peti- 
tion for  confirming  the  reduction  to  add,  and  the  Court  may,  if  it  thinks  it  ex- 
pedient so  to  do,  dispense  altogether  with  the  addition  of  the  words  "and  reduced". 
—  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  41.  Creditors  can  not  object  unless  granted  leave 
to  do  so.  —  In  re  Braybrook  Implement  Co.,  19  A.  L.  T.  87. 

Court  may  require  company  to  publish  reasons  for  reduction.    100.  In  any  case 

that  the  Court  thinks  fit  so  to  do  it  may  require  the  company  to  publish  in  such 
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manner  as  it  thinks  fit  the  reasons  for  the  reduction  of  its  capital,  or  such  other 
information  in  regard  to  the  reduction  of  its  capital  as  the  Court  may  think  ex- 
pedient, with  a  view  to  give  proper  information  to  the  pubhc  in  relation  to  the 
reduction  of  its  capital  by  a  company,  and  if  the  Court  think  fit  the  causes  which 
led  to  such  reduction.  —  E.  §  55;  N.  S.  W.  a.  (No.  40  of  1899)  45;  T.  d.  (60  Vic.  No.  3)  10; 
S.  A.  a.  (No.  557)  70  (2);  Q.  f.  (53  Vic.  No.  18)  7;  W.  A.  a.  (56  Vic.  No.  8)  72  (2);  N.  Z.  54. 

Court  may  sanction  reduction  of  capital.  101.  The  Court  may  at  the  time  of 
or  at  any  time  after  sanctioning  any  arrangement  or  compromise  under  the  Com- 
panies  Act  Amendment  Act,  1892,  sanction  the  reduction  of  the  capital  of  the  com- 
pany making  such  arrangement  or  compromise  as  the  Court  may  think  necessary 
or  desirable  to  carry  out  or  give  effect  to  such  arrangement  or  compromise;  and  in 
such  event  sections  eighty-eight  to  ninety-one  inclusive,  ninety-four,  ninety-six, 
and  ninety-seven  of  this  Act  shall  not  apply,  and  the  order  of  the  Court  containing 
such  sanction  shall  have  the  same  effect  as  an  order  of  the  Court  confirming  the 
reduction  of  the  capital  of  a  company  under  this  Act. 

Division   VI.    Liability  of  directors  and   other  persons  with  regard 

to  companies  and  societies. 

Application.  102.  1.  Except  where  otherwise  expressly  provided,  this  Division 
of  this  Act  shall  apply  and  extend  not  only  to  companies  registered  or  proposed! 
to  be  registered  tmder  Part  I.  of  the  principal  Act,  or  under  Division  I.  or  Divi- 
sion III.  of  this  Act,  but  also  to  all  companies  (not  being  mining  companies)  or 
societies  whatever  carrjdng  on  or  proposing  to  carry  on  business  in  Victoria.  2.  In 
this  Division  unless  inconsistent  with  the  context:  "Company"  shall  be  deemed  to 
include  society  and  also  proposed  company  or  society;  "Director"  or  "directors" 
includes  provisional,  proposed,  or  intended  director  or  directors,  and  in  the  case 
of  any  company  incorporated  outside  Victoria  shall  also  include  persons  being  or 
acting  as  directors  of  or  in  relation  to  the  business  of  the  company  in  Victoria; 
"Shares"  includes  debentures  and  debenture  stock. 

Filing  of  prospectus.  103.  1.  Every  prospectus  inviting  subscriptions  or  appli- 
cations for  shares  in  a  company  shall  state  the  date  on  which  it  is  issued,  and  such 
date  shall  for  all  purposes  as  against  the  company  and  any  person  party  to  the 
issue  of  the  prospectus  be  taken  as  the  date  of  publication  of  the  prospectus.  A)  A 
copy  of  every  such  prospectus  shall  be  signed  by  every  person  who  is  named  therein 
as  a  director  of  the  company  or  by  his  duly  authorized  agent,  and  shall  be  filed 
with  the  Registrar  General  on  or  before  the  date  of  its  pubhcation.  3.  If  default 
is  made  in  complying  with  the  requirements  of  this  section  every  director,  officer,^ 
and  agent  of  the  company  who  is  a  party  to  the  issue  of  the  prospectus  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  the  default 
continues.  —  E.  §  80;  S.  A.  a.  (No.  657)  224;  Q.  f.  (53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic. 
No.  8)  225;  N.  Z.  74.  Cp.  also  E.  7  Edw.  7,  c.  50,  §  1—5,  8.  —  For  cases  where  statements  in 
prospectus  were  held  to  be  misleading,  see  Benjamin  v.  Wymond,  10  V.  L.  R.  (E.)  3,  5  A.  L. 
T.  153;  Allan  v.  Gotch,  9  V.  L.  R.  (L.)  371. 

Prospectus,  etc.,  to  give  names  addresses,  etc.,  of  directors  and  consideration 
paid  for  property  and  good  will.  Non-compliance  with  section  fraudulent.  Rescis- 
sion of  contract  where  prospectus  deficient.  Liability  for  non-compliance.  Vendor. 
Lease.  Certain  circulars  and  notices  to  members  not  within  section.  What  is  material. 
Condition  to  waive  void.  104,  1.  Every  prospectus  howsoever  pubhshed  or  issued 
after  the  commencement  of  this  Act  which  is  pubhshed  or  issued  with  a  view  of 
obtaining  subscriptions  for  shares  in  a  company,  or  directly  or  indirectly  inviting 
persons  to  subscribe  for  shares  in  a  company  shall  specify:  A)  The  names,  addresses, 
and  occupations  of  the  promoters  and  directors  and  the  number  of  shares  held  or 
agreed  to  be  taken  up  by  them  respectively,  and  whether  wholly  paid  up  or  partly 
paid  up,  and  the  consideration,  remuneration,  or  reward  (if  any)  to  the  directors 
or  promoters  respectively  for  becoming  directors,  promoters,  or  members  of  the 
company;  B)  The  date  of  and  the  names  of  the  parties  to  any  contract  directly 
or  indirectly  relating  to  the  company,  or  to  the  promotion  thereof,  entered  into 
by  the  company  or  the  promoters,  directors,  or  trustees  thereof,  or  any  person  act- 
ing as  a  trustee  or  agent  for  or  on  behalf  of  them  or  any  of  them,  and  whether  such 
contract  be  entered  into  with  the  promoters  or  directors  or  any  of  them  or  any 
other  person  whomsoever  within  two  years  before  the  issue  of  such  prospectus. 


COMPANIES  ACT,  1896.  239 

whether  subject  to  adoption  by  the  director  or  the  company  or  otherwise,  and 
shall  also  state  a  place  where  such  contract  if  in  writing  may  be  inspected:  Pro- 
vided that  this  subdivision  of  this  section  shall  not  apply  to  a  contract  entered 
into  by  the  company  after  its  incorporation  in  the  ordinary  course  of  the  business 
carried  on  by  the  company;  C)  The  contents  of  the  memorandum  of  association 
(if  any)  with  the  names  and  addresses  of  the  signatories,  and  the  number  of  shares 
subscribed  for  by  them  respectively;  D)  The  consideration  paid  or  to  be  paid  (and 
if  so  how  and  when)  for  any  property  purchased  or  acquired  or  to  be  purchased 
or  acquired  by  the  company  and  from  whom  and  when  purchased  or  acquired, 
and  whether  any  part  and  if  so  how  much  of  such  consideration  money  is  for  good- 
will; E)  The  amount  (if  any)  payable  as  commission,  bonus,  or  reward  for  subscrib- 
ing or  agreeing  to  subscribe,  or  procuring  or  agreeing  to  procure  subscriptions  for 
any  shares  in  the  company  or  the  rate  of  any  such  commission;  P)  The  minimum 
subscription  upon  which  the  directors  wiU  proceed  to  allotment;  G)  The  number 
of  shares  (if  any)  fixed  by  the  articles  of  association  as  the  qualification  of  a  director ; 
H)  The  minimum  amount  payable  on  appUcation  and  allotment  on  each  share; 
I)  The  number  and  amount  of  shares  issued  or  agreed  to  be  issued  as  fully  or  partly 
paid  up  otherwise  than  in  money,  and  in  the  latter  case  the  extent  to  which  they  are 
so  paid  up,  and  in  either  case  the  consideration  for  which  and  the  person  or  per- 
sons to  whom  such  shares  have  been  issued  or  are  proposed  or  intended  to  be  issued ; 
J)  The  names,  addresses,  and  occupations  of  the  vendors  of  any  property  purchased 
or  acquired  by  the  company  or  to  be  so  purchased  or  acquired,  which  is  to  be  paid 
for  wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for  subscription  by 
the  prospectus  or  the  purchase  or  acquisition  of  which  has  not  been  completed  at 
the  date  of  publication  of  the  prospectus,  and  where  there  is  more  than  one  vendor 
or  the  company  is  a  sub-purchaser,  the  amount  payable  in  money  or  shares  to  each 
vendor;  K)  The  amount  or  estimated  amount  of  preliminary  expenses;  L)  The 
amount  paid  or  intended  to  be  paid  and  the  shares  allotted  or  intended  to  be  allotted 
to  or  for  any  promoter  and  the  consideration  therefor;  M)  The  amount  intended 
to  be  reserved  for  working  capital;  N)  The  proposed  application  of  the  proceeds 
of  the  issue  of  the  shares;  and  0)  The  names  and  addresses  of  the  auditors  or  in- 
tended auditors  (if  any)  of  the  company.  2.  A  prospectus  which  does  not  comply 
with  this  section  shaU  be  deemed  to  be  fraudulent  on  the  part  of  the  following 
persons  knowingly  issuing  the  same  (that  is  to  say):  A)  Every  person  who  is  a 
director  or  manager  of  the  company  at  the  time  of  the  issue  of  the  prospectus; 
and  B)  Every  person  who  having  authorized  such  naming  of  him  is  named  in  the 
prospectus  as  a  director  of  the  company  or  as  having  agreed  to  become  a  director 
of  the  company  either  immediately  or  after  an  interval  of  time;  and  C)  Every 
promoter  of  the  company.  3.  Every  person  taking  shares  on  the  faith  of  such  pros- 
pectus unless  he  had  actual  notice  of  the  particulars  omitted  from  the  prospectus 
shall,  in  addition  to  any  other  remedy  he  may  have  been  entitled  to,  sue  for  res- 
cission of  hLs  contract  to  take  shares.  4.  In  the  event  of  non-comphance  with  any 
of  the  requirements  of  this  section  with  respect  to  a  prospectus,  any  person  aggrieved 
shall,  be  entitled  to  compensation  from  any  person  knowingly  issuing  the  same  and 
on  the  part  of  whom  the  prospectus  is  by  virtue  of  the  provisions  of  this  section 
deemed  to  be  fraudulent  unless  such  last  mentioned  person  proves  that:  A)  As 
regards  any  matter  not  disclosed  he  was  not  cognizant  thereof,  and  could  not  with 
reasonable  dihgence  have  discovered  it;  or  B)  The  non-compliance  arose  from  an 
honest  mistake  of  fact  on  his  part;  or  C)  The  person  aggrieved  had  actual  notice 
of  the  matter  not  disclosed.  5.  For  the  purposes  of  this  section  every  person  shall 
be  deemed  to  be  a  vendor  who  has  entered  into  any  contract  absolute  or  conditional 
for  the  sale  or  purchase  or  for  any  option  of  purchase  of  any  property  to  be  purchased 
or  acquired  by  the  company  in  any  case  where:  A)  The  purchase  money  is  not 
fully  paid  at  the  date  of  pubUcation  of  the  prospectus ;  or  B)  The  purchase  money 
is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the  proceeds  of  the  issue  offered 
for  subscription  by  the  prospectus;  or  C)  The  contract  depends  for  its  fulfilment 
on  such  issue.  6.  Where  any  of  the  property  to  be  purchased  or  acquired  by  the 
company  is  to  be  taken  on  lease  this  section  shall  apply  as  if  the  expression  "vendor" 
included  the  lessor,  and  the  expression  "purchase  money"  included  the  considera- 
tion for  the  lease,  and  the  expression  "sub-purchaser"  included  a  sub-lessee.  7.  This 
section  shall  not  apply  to  a  circular  or  notice  issued  to  and  inviting  only  existing 
members  of  a  company  to  subscribe  for  further  shares,  but  subject  as  aforesaid 
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this  section  shall  apply  to  any  prospectus  whether  issued  on  or  with  reference  to 
the  formation  of  a  company  or  subsequently:  Provided  that  A)  The  requirements 
as  to  the  memorandum  of  association  and  the  quahfication  of  directors,  the  names 
and  addresses  of  directors,  and  the  shares  held  or  to  be  taken  by  them,  and  the 
amount  or  estimated  amount  of  prehminary  expenses  shall  not  apply  in  the  case 
of  a  prospectus  pubUshed  more  than  one  year  after  the  formation  of  the  company ; 
and  B)  In  the  case  of  a  prospectus  published  more  than  one  year  after  the  forma- 
tion of  a  company  the  obUgation  to  disclose  all  material  contracts  and  facts  shall 
be  limited  to  a  period  of  one  year  immediately  preceding  the  pubhcation  of  the 
prospectus.  8.  For  the  purposes  of  this  Division  every  contract  and  fact  is  material 
which  would  influence  the  judgment  of  a  prudent  investor  in  determining  whether 
he  would  subscribe  for  the  shares  offered  by  the  prospectus.  9.  Any  condition 
requiring  an  apphcant  for  shares  to  waive,  and  any  agreement  to  waive,  due  com- 
phance  with  this  section  or  purporting  to  affect  him  with  notice  of  any  document 
or  matter  not  specifically  referred  to  in  the  prospectus  shall  be  void.  —  E.  §  81; 
N.  S.  W.  a.  (No.  40  of  1899)  66;  T.  a.  (33  Vic.  No.  22)  21;  S.  A.  a.  (No.  557)  221—224;  Q.  £. 
(53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic.  No.  8)  222—225;  N.  Z.  74—81. 

Power  to  issue  abridged  advertisement.  105.  Notwithstanding  anything  in  the 
last  preceding  section  it  shall  not  be  necessary  in  an  advertisement  of  a  prospectus 
in  the  pubhc  press  to  insert  the  particulars  required  by  that  section,  except  those 
with  respect  to  the  names  and  addresses  of  the  directors  and  the  number  of  shares 
held  or  to  be  taken  by  them,  and  with  respect  to  the  minimum  subscription  on 
which  the  directors  may  proceed  to  allotment:    Provided  that  the  advertisement 

A)  States  that  the  requirements  aforesaid  have  not  been  fuUy  complied  with;  and 

B)  States  where  copies  of  the  full  prospectus  and  forms  of  apphcation  for  shares 
may  be  obtained;  and  C)  States  that  applications  for  shares  will  proceed  only  on 
one  of  the  forms  of  application  referred  to  and  indorsed  upon  a  printed  copy  of 
the  prospectus;  and  D)  Does  not  contain  anything  to  which  the  said  requirements 
apply,  and  which  is  not  in  the  prospectus  or  is  inconsistent  with  the  prospectus. 
—  See  note  to  §  104,  supra. 

Duties  and  liabilities  of  persons  issuing  prospectus  or  notice.  106.  1.  Every 
person  being  a  director  or  promoter  of  a  company  who  is  party  to  the  issue  of  a 
prospectus  shall  disclose  to  the  company  and  every  other  director  or  promoter 
who  is  known  to  him  all  material  contracts  and  facts  within  his  knowledge,  which 
under  the  foregoing  provisions  of  this  Act  ought  to  be  disclosed  in  the  prospectus, 
and  in  default  of  so  doing  shall  be  Uable  to  compensate  the  company  and  any  such 
other  director  or  promoter  for  any  loss  or  damage  arising  from  the  default,  unless 
he  proves  that:  A)  The  non-disclosure  arose  from  an  honest  mistake  of  fact  on 
his  part;  or  B)  The  company  or  such  other  director  or  promoter  had  actual  notice 
of  the  matter  not  disclosed.  2.  Every  person  who  has  by  being  a  party  to  the 
issue  of  any  prospectus  incurred  any  hability  under  this  section  shall  be  entitled  to 
recover  contribution  as  in  cases  of  contract  from  any  person  who  if  sued  separa- 
tely would  have  been  Uable  to  make  any  payment  on  the  same  ground.  3.  No 
liability  by  this  section  imposed  on  any  person  to  pay  compensation  shall  on  the 
death  of  any  such  person  extend  or  pass  to  his  executors  or  administrators,  nor 
shall  the  estate  this  any  such  person  after  his  decease  be  made  liable  under  of 
section. 

Restriction  on  alteration  of  terms  mentioned  in  prospectus.  107.  A  company 
shall  not  vary  the  terms  of  any  contract  referred  to  in  the  prospectus,  or  the  appli- 
cation of  the  proceeds  of  any  issue  as  stated  in  the  prospectus,  except  with  the 
approval  of  the  statutory  meeting  or  any  subsequent  general  meeting. 

Restriction  on  appointment  or  advertisement  of  director.  108.  A  person  shall 
not  be  capable  of  being  appointed  director  of  a  company  by  the  memorandum  or 
articles  of  association,  and  shall  not  be  named  as  a  director  of  a  company  in  any 
prospectus  issued  by  or  on  behalf  of  the  company,  unless  before  the  registration 
of  the  articles  or  the  pubhcation  of  the  prospectus  he  has:  A)  Signed  and  filed 
with  the  Registrar- General  a  consent  in  writing  to  act  as  such  director;  and  B)  In 
case  of  an  existing  company  has  signed  the  memorandum  of  association  for  or  is 
the  actual  holder  of  a  number  of  shares  not  less  than  his  qualification  (if  any);  or 

C)  In  case  of  a  proposed  company  has  signed  and  filed  with  the  Registrar-General 
a  contract  in  writing  to  take  from  the  proposed  company  and  pay  for  his  qualifica- 
tion shares  (if  any)  prior  to  his  election  as  a  director. 
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Qualification  of  director.  109.  1.  Without  prejudice  to  tiie  restriction  imposed 
by  the  last  preceding  section  every  director,  who  is  by  the  regulations  of  the  com- 
pany required  to  hold  a  specified  share  quahfication  and  who  is  not  already  quali- 
fied, shaU  obtain  such  qualification  before  his  appointment  or  election.  2.  The 
office  of  director  of  a  company  shall  be  vacated  if  he  ceases  at  any  time  to  hold  his 
qualification.  3.  If  any  unqualified  person  acts  as  director  of  a  company  he  shall 
be  hable  to  pay  to  the  company  the  sum  of  five  pounds  for  every  day  during  which 
he  so  acts.  4.  Unless  otherwise  provided  by  the  regulations  of  a  company,  the 
quahfication  of  any  director  of  a  company  must  be  held  by  him  solely  and  not 
as  one  of  several  joint  holders.  —  Where  luider  the  articles  of  association  it  was  provided 
that  no  person  who  was  indebted  to  the  company  in  respect  of  calls  was  eligible  for  election 
as  director,  and  that  a  director  so  indebted  at  the  day  of  payment  must  vacate  his  office,  it 
was  held  that  a  person  who  had  given  his  promissory  note  in  payment  of  calls  was  disqualified.  — 
Umphelby  v.  Wilkie,  5  A.  J.  R.  108.  It  was  once  held  that  the  qualification  need  exist  only 
at  the  time  of  election.  —  Reeves  v.  McCafferty,  1  V.  R.  (L.)  190,  1  A.  J.  R.  153.  But  see  now 
subs.  (2)  of  this  section. 

Liability  for  statements  in  prospectus.  110,  1.  Where  after  the  commencement 
of  this  Act  a  prospectus  is  pubhshed  or  issued  with  a  view  of  obtaining  subscrip- 
tions for  shares  in  a  company,  or  directly  or  indirectly  inviting  persons  to  subscribe 
for  shares  in  a  company,  every  person  who  is  a  director  or  manager  of  the  com- 
pany at  the  time  of  the  issue  of  the  prospectus,  and  every  person  who  having 
authorized  such  naming  of  him  is  named  in  the  prospectus  as  a  director  of  the  com- 
pany, or  as  having  agreed  to  become  a  director  of  the  company  either  immediately 
or  after  an  interval  of  time,  and  every  manager  or  promoter  of  the  company,  and 
every  person  who  has  authorized  the  issue  of  the  prospectus  shah  be  hable  to  paj' 
compensation  to  aU  persons  who  subscribe  for  any  shares  on  the  faith  of  such 
prospectus  for  the  loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue 
statement  in  the  prospectus  or  in  any  report  or  memorandum  appearing  therein 
or  thereon  or  by  reference  incorporated  therein  or  issued  therewith  unless  it  is 
proved:  A)  With  respect  to  every  such  untrue  statement  not  purporting  to  be 
made  on  the  authority  of  an  expert  or  of  a  public  official  document  or  statement 
that  he  had  reasonable  ground  to  beheve  and  did  up  to  the  time  of  the  allotment 
of  the  shares  believe  that  the  statement  was  true;  and  B)  With  respect  to  every 
such  untrue  statement  purporting  to  be  a  statement  by  or  contained  in  what  pur- 
ports to  be  a  copy  of  or  extract  from  a  report  or  valuation  of  an  engineer,  valuer, 
accountant,  or  expert  that  it  fairly  represented  the  statement  made  by  such  en- 
gineer, valuer,  accountant,  or  expert  or  was  a  correct  and  fair  copy  of  or  extract 
from  the  report  or  valuation:  Provided  always,  that  notwithstanding  that  such 
untrue  statement  fairly  represented  the  statement  made  by  such  engineer,  valuer, 
accountant,  or  expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the  report 
or  valuation,  such  director,  manager,  person  named,  promoter,  or  person  who 
authorized  the  issue  of  the  prospectus  as  aforesaid  shaU  be  liable  to  pay  compen- 
sation as  aforesaid,  unless  it  be  proved  that  he  had  reasonable  ground  to  believe 
and  did  believe  that  the  statement,  report,  or  valuation  was  true  and  that  the 
person  making  the  statement,  report,  or  valuation  was  competent  to  make  it;  and 
C)  With  respect  to  every  such  untrue  statement  purporting  to  be  a  statement  made 
by  an  official  person  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from 
a  public  official  document  that  it  was  a  correct  and  fair  representation  of  such 
statement,  or  a  copy  of,  or  extract  from  such  document  and  that  up  to  the  time 
of  the  allotment  of  the  shares  he  beHeved  such  statement  to  be  true;  or  unless  it 
is  proved  D)  That  having  consented  to  become  a  director  or  manager  of  the  com- 
pany he  withdrew  his  consent  before  the  issue  of  the  prospectus,  and  that  the 
prospectus  was  issued  without  his  authority  or  consent;  or  E)  That  the  prospectus 
was  issued  without  his  knowledge  or  consent,  and  that  on  becoming  aware  of  its 
issue  he  forthwith  gave  reasonable  public  notice  that  it  was  so  issued  without  his 
knowledge  or  consent;  or  F)  That  after  the  issue  of  such  prospectus  and  before 
allotment  thereunder  he  on  becoming  aware  for  the  first  time  of  any  untrue  state- 
ment therein  withdrew  his  consent  thereto  and  caused  reasonable  pubhc  notice  of 
such  withdrawal  and  of  the  reason  therefor  to  be  given.  2.  No  hability  by  this 
section  imposed  on  any  person  to  pay  compensation  shall  on  the  death  of  any  such 
person  extend  or  pass  to  his  executors  or  administrators,  nor  shall  the  estate  of 
any  such  person  after  his  decease  be  made  liable  under  this  section.    3.  In  this 
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section  the  word  "promoter"  means  a  promoter  who  was  a  party  to  the  prepara- 
tion of  the  prospectus  or  of  the  portion  thereof  containing  such  untrue  statement, 
but  shall  not  include  any  person  by  reason  only  of  his  acting  in  a  professional  capa- 
city for  persons  engaged  in  procuring  the  formation  of  the  company.  4.  In  this 
section  the  word  "expert"  includes  any  person  whose  profession,  occupation,  or 
experience,  or  assumed  profession,  occupation,  or  experience  gives  authority  to  a 
statement  made  by  him.  —  E.  §  84;  N.  S.  W.  a.  (No.  40  of  1899)  66;  T.  a.  (33  Vie.  No.  22) 
21;  S.  A.  a.  (No.  557)  221  (2,  3);  Q.  f.  (53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic.  No.  8)  222  (2,  3);  N. 
Z.  76.  Cp.  a.  (No.  1074)  §  36,  93.  —  As  to  the  liability  of  promoters  for  secret  profits,  see 
Benjamin  v.  Wymond,  10  V.  L.  B.  (E.)  3,  5  A.  L.  T.  153.  Promoters  of  a  company  do  not 
sustain  the  relation  of  partners  to  each  other.  — Wilkinsv.  Davies,  16  V.  L.  R.  70,  11  A.  L.  T.  141. 
As  to  liability  for  fraud  see  Curwen  v.  Yan  Yean  Land  Co.,  17  V.  L.  R.  745,  13  A.  L.  T.  147. 
Representations  deemed  not  misleading,  see  Langier  v.  Victorian,  etc.,  Power  Co.,  16  V.  L.  R.  64, 
11  A.  L.  T.  126. 

Indemnity  where  name  of  person  has  been  improperly  inserted  as  a  director. 
Liability  not  transmitted.  111.  1.  Where  any  such  prospectus  as  aforesaid  con- 
tains the  name  of  a  person  as  a  director  of  the  company,  or  as  having  agreed  to  be- 
come a  director  thereof,  and  such  person  has  not  consented  to  become  a  director 
or  has  withdrawn  his  consent  before  the  issue  of  such  prospectus,  and  has  not 
authorized  or  consented  to  the  issue  thereof,  the  promoters,  directors,  and  manager 
of  the  company  (except  any  without  whose  knowledge  or  consent  the  prospectus 
was  issued  the  onus  of  proof  of  which  shall  lie  on  any  person  claiming  to  be  so  ex- 
cepted) and  any  person  who  authorized  the  issue  of  such  prospectus  shall  be  Uable 
to  indemnify  the  person  named  as  a  director  of  the  company  or  as  having  agreed 
to  become  a  director  thereof  as  aforesaid  against  all  penalties,  damages,  costs, 
charges,  and  expenses  to  which  he  may  be  hable  by  reason  of  his  name  having 
been  inserted  in  the  prospectus,  or  in  defending  himself  against  any  action  or  legal 
proceedings  brought  against  him  in  respect  thereof.  2.  No  habihty  by  this  section 
imposed  on  any  person  to  indemnify  any  other  person  shall  on  the  death  of  any 
such  first-mentioned  person  extend  or  pass  to  his  executors  or  administrators,  nor 
shall  the  estate  of  any  such  person  after  his  decease  be  made  liable  under  this  section. 
—  E.  §  84;  S.  A.  a.  (No.  557)  222;  Q.  g.  (55  Vic.  No.  10)  7;  W.  A.  a.  (56  Vic.  No.  8)  223; 
N.  Z.  77. 

[§  112  declares  the  making  of  false  statements  as  to  companies  to  induce  persons 
to  take  shares  a  misdemeanour.] 

Promoters,  etc.,  liable  to  pay  compensation  to  persons  who  are  misled  by  false 
prospectus,  etc.  113.  Any  person  who  has  taken  part  in  the  promotion  or  forma- 
tion of  a  company,  or  is  or  has  been  a  director,  manager,  or  officer  of  a  company, 
and  who  shall  knowingly  or  with  gross  negligence  alone  or  in  conjunction  with  any 
other  person  sign,  publish,  issue,  or  circulate,  or  cause  to  be  signed,  published, 
issued,  or  circulated  any  prospectus,  report,  certificate,  balance-sheet,  document, 
or  written  statement  relating  to  such  company  or  its  affairs,  which  in  the  opinion 
of  the  Court  is  calculated  to  induce  any  person  (whether  Eiscertained  or  not)  to  rely 
on  the  truth  thereof,  and  which  is  false  in  any  material  particular  in  matters  with 
which  in  the  opinion  of  the  Court  it  was  the  duty  of  such  first-mentioned  person 
to  be  acquainted,  shall  be  liable  to  pay  compensation  to  any  shareholder,  con- 
tributory, or  creditor  of  the  company  who  has  sustained  loss  in  consequence  of 
relying  upon  such  false  prospectus,  report,  certificate,  balance-sheet,  document,  or 
statement:  Provided,  however,  that  no  habiUty  shall  hereby  attach  to  any  person 
who  has  acted  only  in  a  professional  capacity  for  the  company  or  for  any  persons 
engaged  in  procuring  the  formation  thereof. 

Restrictions  on  directors  and  officers.  114.  1.  After  the  commencement  of  this 
Act  no  person  who  is  or  who  during  the  previous  year  has  been  a  director,  manager, 
or  officer  of  a  company  shall  either  directly  or  indirectly  sell  or  dispose  of  any  pro- 
perty to  such  company  or  its  representatives  or  participate  in  the  profits  of  any 
such  sale  or  disposal.  2.  Nothing  in  subsection  one  of  this  section  shall  apply  to 
the  sale  or  the  disposition  by  any  such  person  of  any  personal  property  (not  being 
shares  in  any  company  or  society)  in  the  ordinary  course  of  his  trade  or  occupation, 
nor  shall  any  person  be  deemed  to  contravene  the  provisions  of  such  subsection 
by  reason  only  of  his  participating  as  a  shareholder  in  an  incorporated  company 
consisting  of  more  than  twenty  persons  in  the  profits  of  any  sale  or  disposition 
of  any  property  by  such  incorporated  company.  3.  This  section  shall  not  apply 
to  any  sale  or  disposition  in  writing  by  any  person  of  a  business  and  the  assets 
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thereof  of  which  he  is  the  proprietor  wholly  or  in  part  to  any  company  hereafter 
formed  for  the  purpose  of  purchasing  or  acquiring  the  same  provided :  A)  If  there 
be  a  prospectus  that  full  particulars  of  such  sale  or  disposition  be  disclosed  in  such 
prospectus;  or  B)  If  there  be  no  prospectus  then  that  such  sale  or  disposition  shall 
be  mentioned  in  the  memorandum  of  association  and  full  particulars  thereof  shall 
be  disclosed  in  an  instrument  in  writing  consenting  thereto  and  signed  by  every 
shareholder  of  the  company  at  the  time  the  contract  for  such  sale  or  disposition  is 
entered  into  by  the  company.  4.  This  section  shall  not  apply  to  any  sale  or  dis- 
position where  the  purchase  or  acquisition  by  the  company  has  been  authorized 
by  a  special  resolution  of  the  company  prior  thereto,  and  where  the  notice  of  the 
meeting  at  which  such  resolution  is  passed  contains  full  particulars  of  such  pro- 
posed sale  and  disposition.  "Full  particulars"  in  this  subsection  means  such  par- 
ticulars of  the  nature  and  effect  of  such  sale  or  disposition  and  also  all  facts  known 
to  such  person  as  are  material  to  be  made  known  to  enable  a  judgment  to  be  formed 
as  to  the  expediency  of  the  company  entering  into  a  contract  for  such  sale  or  dis- 
position. 5.  Every  person  who  is  knowingly  guilty  of  a  contravention  of  this  section 
shall  be  guilty  of  an  offence  and  shall  be  Uable  on  conviction  to  a  penalty  not  ex- 
ceeding double  the  amount  which  the  company  has  paid  or  is  hable  to  pay  for  the 
property,  and  in  default  of  payment  of  such  penalty  to  be  imprisoned  for  any  term 
not  exceeding  two  years. 

Duties  and  liabilities  of  promoters.  115.  1.  Every  promoter  is  in  a  fiduciary 
relation  towards  a  company  which  he  is  engaged  in  promoting,  and  consequently: 
A)  A  promoter  may  not  sell  or  let  his  own  property,  or  property  in  which  he  has 
an  interest,  to  the  company,  and  may  not  be  interested  in  any  contract  with  the 
company,  unless  at  a  general  meeting  of  the  company  before  the  completion  of 
the  purchase,  lease,  or  contract  a  full  and  fair  disclosure  is  made  that  he  is  the 
vendor,  or  lessor  of,  or  has  an  interest  in  the  property  or  in  the  contract,  and  of 
the  nature  and  amount  of  that  interest;  B)  Any  such  contract  as  aforesaid  with 
respect  to  which  such  disclosure  is  not  made  shall  be  voidable  at  the  option  of  the 
company;  C)  A  promoter  may  not  retain  for  his  own  use  any  profit  or  remunera- 
tion, whether  in  money,  shares,  or  otherwise,  arising  out  of  or  received  by  him  in 
connexion  with  the  promotion  of  the  company  or  in  consideration  of  services  rendered 
by  him  in  the  course  of  such  promotion,  unless  at  a  general  meeting  of  the  com- 
pany fuU  and  fair  disclosure  has  been  made  of  the  nature  and  amount  of  that  profit 
or  remuneration,  and  the  company  has  by  extraordinary  resolution  assented  thereto 
after  such  disclosure ;  and  D)  Every  promoter  shall  be  liable  to  account  to  the  com- 
pany for  the  amount  or  value  of  any  secret  profit  or  remuneration  and  to  repay 
the  same  to  the  company  with  such  interest  as  the  Court  may  direct.  2.  Where 
a  person  would,  by  his  conduct  or  deahngs  in  the  promotion  of  any  company,  or 
otherwise,  have  incurred  any  liability,  he  shall  not  be  discharged  from  such  lia- 
bility by  reason  only  of  his  having  acted  as  agent  or  on  behalf  of  any  person  or 
company  in  respect  of  such  promotion. 

General  duties  and  liabilities  of  directors.  116.  1.  A  director  may  not,  in  con- 
sideration of  his  becoming  a  director  or  taking  any  contract  or  otherwise  acting 
in  a  company's  concerns,  or  without  any  such  consideration,  retain  for  his  own  use 
any  remuneration  or  gift  in  money,  shares,  or  otherwise,  from  any  promoter  of  the 
company,  or  from  any  vendor  or  lessor  to  the  company,  or  from  any  person  contracting 
vrith  the  company,  or  from  any  person  interested  in  the  fulfilment  by  the  director 
of  any  contract  with  the  company,  unless  the  remuneration  or  gift  is  received  in 
pursuance  of  a  power  in  that  behalf  contained  in  the  articles  of  association,  and 
is  expressly  sanctioned  by  an  extraordinary  resolution  of  the  company,  and  any 
remuneration  or  gift  not  so  sanctioned  may  be  recovered  by  the  company  from 
the  director  with  such  interest  as  the  Court  may  direct.  2.  Every  director  shall 
be  under  an  obligation  to  the  company  to  use  reasonable  care  and  prudence  in  the 
exercise  of  his  powers  and  duties,  and  shall  be  hable  to  compensate  the  company 
for  any  damage  incurred  by  reason  of  culpable  neglect  to  use  such  care  and  prudence. 
Provided,  however,  that  no  hability  by  this  subsection  imposed  on  any  person  as 
a  director  shall  on  the  death  of  any  such  person  extend  or  pass  to  his  executors 
or  administrators,  nor  shall  the  estate  of  any  such  person  after  his  decease  be  made 
liable  under  this  subsection. 

Liabilities  of  directors  in  respect  of  debts  undue  preferences,  etc.  117.  1.  If 
any  director  of  a  company  fraudulently  creates  or  is  party  to  the  fraudulent  creation 
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of  any  debt  or  liability  of  the  company,  knowing  at  the  time  of  its  creation  that 
there  was  not  reasonable  or  probable  ground  of  expectation  that  the  company 
would  be  able  to  pay  or  discharge  the  debt  or  liabihty,  he  shall  be  personally  hable 
to  pay  or  discharge  such  debt  or  Uability,  but  shall  be  entitled  to  recover  contri- 
bution as  in  cases  of  contract  from  any  person  who  if  sued  separately  would  have 
been  subject  to  Habihty  on  the  same  ground.  2.  If  any  director  of  a  company  is 
knowingly  a  party  to  any  undue  or  fraudulent  preference  of  any  of  the  creditors 
of  the  company,  he  shall  be  guUty  of  a  misfeasance.  3.  If  within  four  months  next 
before  the  commencement  of  the  winding-up  of  a  company  which  is  unable  to  pay 
its  debts  any  director  of  the  company  pawns,  pledges,  or  disposes  of  otherwise 
than  in  the  ordinary  course  of  business  any  property  which  he  knows  to  have  been 
obtained  by  the  company  on  credit,  and  not  to  have  been  paid  for,  or  is  party  to 
any  such  pawning,  pledging,  or  disposition,  he  shall  be  liable  to  indemnify  the 
company  against  any  liability  to  the  vendor  of  the  property  in  excess  of  the  benefit 
(if  any)  which  the  company  has  received  from  the  transaction,  and  to  pay  the 
amount  of  that  excess  to  tJae  vendor. 

Liability  of  "experts".  Meaning  of  "expert".  118.  1.  If  any  person  being  a 
barrister  and  sohcitor,  valuer,  accountant,  engineer,  or  other  expert  knowingly  and 
wilfully  makes,  signs,  or  gives,  or  causes  to  be  made,  signed,  or  given  any  false 
certificate,  report,  valuation,  plan,  statement,  or  other  document  whatsoever  relat- 
ing to  the  value,  capacity,  productiveness,  situation,  quaUty,  or  capability  of  any 
matter  or  thing  respecting  the  objects  or  purposes  for  which  any  company  is  formed 
or  is  intended  to  be  formed,  or  knowing  the  same  to  be  false  issues,  utters,  offers, 
or  disposes  of  any  such  certificate,  report,  valuation,  plan,  statement,  or  document 
he  shall  be  guilty  of  a  misdemeanour  and  shaU.  on  conviction  thereof  be  liable  to 
be  imprisoned  for  any  term  not  exceeding  three  years.  2.  In  this  section  "expert" 
includes  any  person  whose  profession,  occupation,  or  experience  or  assumed  pro- 
fession, occupation,  or  experience  gives  authority  to  a  statement  made  by  him.  — 
E.  63  &  64  Vic.  c.  48,  §  28;  N.  Z.  80. 

Saving  for  general  law.  119.  Except  as  expressly  mentioned  in  this  Act,  no- 
thing in  the  provisions  of  this  Act  with  respect  to  the  duties  or  liabihties  of  directors, 
or  promoters,  or  managers,  or  experts,  or  intended  directors,  promoters,  or  managers 
shall  Umit  or  diminish  any  liability  which  any  person  may  incur  under  any  statute 
or  common  law  apart  from  this  Act. 

Contribution  from  co-directors,  etc.  120.  Every  person  who  has  become  hable 
to  make  any  payment  under  the  provisions  of  this  Division  of  this  Act  shall  be 
entitled  to  recover  contribution  as  in  cases  of  contract  from  any  other  person  who 
if  sued  separately  would  have  been  hable  to  make  the  same  payment.  —  T.  c. 
(59  Vic.  No.  19)  31;  S.  A.  a.  (No.  557)  223;  Q.  g.  (55  Vic.  No.  10)  8;  W.  A.  a.  (56  Vic.  No.  8) 
224;  N.  Z.  78.    Cp.  E.  7  Edw.  7,  o.  50,  §  33. 

Division  VII.     Winding-up. 

Meaning  of  "company".  121.  In  this  division  of  this  Act,  unless  inconsistent 
with  the  context,  the  word  "company"  shall  be  deemed  to  include  society. 

Additional  grounds  of  winding-up.  122.  1.  A  company  may  be  wound  up  by 
the  Ckjurt  under  the  following  circumstances,  in  addition  to  the  circumstances 
mentioned  in  the  principal  Act:  A)  When  the  Court  is  satisfied  that  a  certificate 
of  incorporation  has  been  obtained  by  fraud,  misrepresentation,  or  mistake,  or  by 
a  wilful  violation  of  any  provision  of  any  Act  of  Parhament ;  or  B)  When  the  Court 
is  satisfied  that  the  company  was  formed,  or  that  its  business  has  been  carried  on 
with  the  intent  or  in  such  manner  as  to  defraud,  defeat,  or  delay  the  creditors  of 
the  company,  or  of  any  other  company  or  person,  or  for  any  fraudulent  or  illegal 
purpose,  or  in  wilful  violation  of  the  provisions  of  the  Companies  Acts ;  or  C)  When 
the  Court  is  satisfied  that  any  shares  in  the  company  have  been  allotted  in  contra- 
vention of  the  provisions  of  the  Companies  Acts.  2.  Where  an  order  has  been,  or 
in  the  opinion  of  the  Court  might  have  been,  made  for  winding  up  a  company  on 
any  of  the  grounds  mentioned  in  this  section  the  Court  may  in  the  course  of  wind- 
ing up  the  company  make  any  such  order  for  declaring  the  liabihty  of  any  one  or 
more  of  the  members  of  the  company  for  the  debts  or  some  of  the  debts  of  the 
company  to  be  unhmited  as  to  the  Court  may  seem  just  in  the  circumstances  of 
the  case.  3.  A  petition  for  winding-up  under  this  section  shall  not  be  presented 
except  by  the  Attorney- General. 
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Commissioners  to  take  evidence  in  open  Court.  123.  Unless  otherwise  ordered 
by  the  Court,  all  evidence  taken  by  commissioners  pursuant  to  section  one  hundred 
and  thirteen  of  the  principal  Act  shall  be  so  taken  as  in  open  Court  and  shall  be 
open  to  the  public. 

Amendment  of  No.  1074  as  to  applications.  124.  In  a  voluntary  winding-up 
an  application  under  section  one  hundred  and  twenty-four  or  section  one  hundred 
and  seventy-seven  of  the  principal  Act  may  be  made  by  any  creditor  of  the  company. 

Effect  of  winding-up  order  or  proceedings  for  removal  of  name  from  register. 
125.  Where  an  allottee  of  shares  in  a  company  takes  proceedings  for  the  removal 
of  his  name  from  the  register  of  members  on  the  ground  of  misrepresentation  or 
non-disclosure,  and  before  he  obtains  a  judgment  or  order  for  such  removal  a  wind- 
ing-up of  the  company  commences,  his  proceedings  shall  be  stayed  and  he  shall 
be  retained  as  a  contributory  of  the  company. 

Any  company  may  be  wound  up  unless  process  satisfied  within  four  days  after 
seizure.  Effect  of  winding-up  order  upon  judgments.  126.  1.  A  company  may  be 
wound  up  by  the  Court  whenever  execution  or  warrant  of  distress  issued  against 
the  same  on  any  legal  process  for  the  purpose  of  obtaining  payment  of  not  less  than 
fifty  pounds  has  been  levied  or  executed  by  seizure,  unless  such  process  be  bona 
fide  satisfied  by  payment  or  otherwise  within  four  days  from  seizure,  provided 
that  a  petition  to  wind  up  be  presented  within  twelve  days  from  the  seizure.  2.  If 
any  such  company  be  commenced  to  be  wound  up  within  four  days  after  the  sale 
by  a  sheriff  or  county  Court  bailiff  or  under  a  warrant  of  distress  from  any  Court 
of  petty  sessions  of  any  property  of  the  company  the  sheriff,  or  baihff,  or  officer 
levying  such  distress  shall  hand  over  the  proceeds  of  such  sale  to  the  liquidator 
of  such  company  to  be  dealt  with  as  part  of  the  assets  of  such  company. 

Provisions  as  to  liquidator.  127.  1.  On  an  order  being  made  by  the' Court  for 
winding-up  a  company  the  officer  hereinafter  mentioned  shall  by  virtue  of  his 
office  become  the  provisional  hquidator  of  the  company  and  shall  continue  to  act 
as  such  until  he  or  another  person  becomes  hquidator  and  is  capable  of  acting  as 
such.  2.  The  said  officer  shall  be  the  official  hquidator  appointed  under  the  prin- 
cipal Act,  or,  if  there  is  more  than  one  such  official  liquidator,  then  such  one  of 
them  as  the  Court  may  appoint,  or  if  there  is  no  such  official  hquidator  then  an 
officer  appointed  for  the  purpose  by  the  Court.  Any  such  officer  shall  for  the  pur- 
pose of  his  duties  under  this  Act  be  styled  the  official  hquidator.  3.  When  a  person 
other  than  the  official  liquidator  is  after  the  commencement  of  this  Act  appointed 
hquidator  of  a  company,  and  whether  the  winding-up  began  before  or  after  the 
commencement  of  this  Act  he  shall  be  styled  hquidator  and  not  official  hquidator 
of  the  company,  and  the  provisions  of  the  principal  Act  and  this  Act  relating  to 
the  official  liquidator  shall  in  their  apphcation  to  him  be  construed  as  if  the  word 
"official"  were  omitted  therefrom.  Such  person  shall  not  be  capable  of  acting  as 
liquidator  until  he  has  notified  his  appointment  to  the  Registrar-Gteneral  and  given 
security  in  the  manner  and  to  the  amount  required  by  the  Court.  4.  If  any  vacancy 
occurs  in  the  office  of  hquidator  of  a  company,  the  official  hquidator  shall  by  virtue 
of  his  office  be  the  hquidator  diu-ing  the  vacancy.  5.  The  official  liquidator  may 
be  appointed  by  the  Court  provisional  hquidator  of  the  company  at  any  time  after 
the  presentation  of  the  petition  and  before  a  winding-up  order  has  been  made. 
6.  Where  an  apphcation  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of 
the  debenture-holders  or  other  creditors  of  a  company  the  official  hquidator  may 
be  so  appointed. 

Directors  not  to  be  liquidators.  128.  Upon  the  voluntary  winding-up  of  a  com- 
pany which  can  not  by  reason  of  its  habihties  continue  its  business,  and  whether 
the  winding-up  began  before  or  after  the  commencement  of  this  Act,  no  person 
who  at  any  time  within  twenty-four  months  preceding  such  winding-up  has  been 
a  director,  or  manager,  or  promoter  of  such  company  shall  be  eligible  to  be  appointed, 
or  shall  act  as  a  hquidator  for  the  purpose  of  winding-up  the  affairs  of  the  com- 
pany, unless  so  determined  by  a  resolution  carried  by  a  majority  of  the  creditors 
in  number  and  value  at  a  meeting  convened  by  the  manager  of  the  company  of 
which  seven  days'  notice  has  been  given  to  every  creditor  stating  the  object  of 
the  meeting:  Provided  that  nothing  in  this  section  shall  affect  any  appointment 
made  before  the  commencement  of  this  Act. 

Power  to  appoint  special  manager.  129.  1.  Where  the  official  hquidator  be- 
comes the  liquidator  of  a  company  whether  provisionally  or  otherwise,  he  may. 
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if  satisfied  that  the  nature  of  the  estate  or  business  of  the  company  or  the  interest 
of  the  creditors  or  contributories  generally,  require  the  appointment  of  a  special 
manager  of  the  estate  or  business  of  the  company  other  than  himself,  apply  to  the 
Court  to,  and  the  Court  may  on  such  apphcation,  appoint  a  special  manager  thereof 
during  such  time  as  the  Court  may  direct,  with  such  powers,  including  any  of  the 
powers  of  a  receiver  or  manager,  as  may  be  intrusted  to  him  by  the  Court.  2.  The 
special  manager  shall  give  such  security  and  account  in  such  manner  as  the  Court 
may  direct.  3.  The  special  manager  shall  receive  such  remuneration  as  may  be 
fixed  by  the  Court.  4.  The  special  manager  may  at  any  time  be  removed  by  the 
Court. 

Meeting  of  creditors.  Seventh  Schedule.  130.  1.  When  the  Court  has  made 
an  order  for  winding-up  a  company,  or  if  any  vacancy  occurs  in  the  office  of  liqui- 
dator of  a  company,  the  official  liquidator  shall  forthwith  summon  separate  meet- 
ings of  the  creditors  and  contributories  of  the  company  for  the  purpose  of :  A)  Deter- 
mining whether  or  not  an  apphcation  is  to  be  made  to  the  Court  for  appointing 
the  official  Uquidator  or  some  other  person  or  persons  a  liquidator  or  hquidators 
in  the  place  of  the  official  hquidator;  and  B)  Determining  whether  or  not  an  apph- 
cation is  to  be  made  to  the  Court  for  the  appointment  of  a  committee  of  inspection 
to  act  with  the  Uquidator  or  Hquidators,  and  who  are  to  be  the  members  of  such 
committee,  if  appointed.  The  Court  may  make  any  appointment  and  order  re- 
quired to  give  the  effect  to  any  such  determination,  and  if  there  is  a  difference 
between  the  determination  of  the  meetings  of  the  creditors  and  contributories  in 
respect  of  any  of  the  matters  mentioned  in  the  foregoing  provisions,  the  Court 
shall  decide  the  difference  and  make  such  order  thereon  as  the  Court  may  think 
fit.  2.  The  provisions  of  the  seventh  Schedule  to  this  Act  shall,  subject  to  such 
additions  and  modifications  as  may  be  made  therein  by  general  rules,  apply  to 
any  meeting  summoned  in  pursuance  of  this  section.  3.  In  case  a  liquidator  is 
not  appointed  by  the  Court  the  official  liquidator  shall  be  the  hquidator  of  the 
company.  4.  In  case  a  Uquidator  or  hquidators  be  appointed  by  the  Court,  the 
official  Uquidator  shall  be  paid  by  the  liquidator  or  Uquidators  out  of  the  assets 
of  the  company  as  remuneration  for  his  services  such  sum  not  exceeding  ten  pounds 
over  and  above  his  actual  disbursements  as  the  Court  may  determine.  —  Cp.  In 
re  Standard  Bank  of  Australia,  25  V.  L.  R.  44,  5  A.  L.  R.  (C.  N.)  83. 

Statement  of  affairs.  131.  1.  Where  the  Court  has  made  an  order  for  wind- 
ing up  a  company  there  shall  be  made  out  and  submitted  to  the  official  hquidator 
a  statement  as  to  the  affairs  of  the  company  in  the  prescribed  form  verified  by 
affidavit  and  showing  the  particulars  of  the  assets,  debts,  and  UabiUties  of  the 
company,  the  names,  residences,  and  occupations  of  the  creditors  of  the  company, 
the  securities  held  by  them  respectively,  the  amounts  secured,  the  dates  when  the 
securities  were  respectively  given,  and  such  further  or  other  information  as  may 
be  prescribed  or  as  the  official  hquidator  may  require.  2.  The  statement  shall  be 
submitted  and  verified  to  the  best  of  their  behef  and  knowlenge  by  one  or  more 
of  the  persons  who  is  or  are  at  the  time  of  the  winding-up  order  directors,  and  by 
the  person  who  is  at  that  time  the  manager  of  the  company,  or  by  such  of  the 
persons  being  or  having  been  directors,  managers,  or  officers  of  the  company,  or 
having  taken  part  in  the  formation  or  promotion  of  the  company  at  any  time 
within  one  year  before  the  order  for  winding-up  the  company  as  the  official  hqui- 
dator subject  to  the  direction  of  the  Court  may  require  to  submit  and  verify  the 
same.  3.  The  statement  shah  be  submitted  within  fourteen  days  from  the  date 
of  the  order  or  within  such  extended  time  as  the  official  hquidator  or  the  Court 
may  for  special  reasons  appoint.  4.  Any  person  making  or  concurring  in  making 
the  statement  and  affidavit  required  by  this  section  shall  be  allowed  and  shall  be 
paid  by  the  official  Uquidator  out  of  the  assets  of  the  company  such  costs  and  ex- 
penses incurred  in  and  about  the  preparation  and  making  of  such  statement  and 
affidavit  as  the  official  Uquidator  may  consider  reasonable,  subject  to  an  appeal 
to  the  Court.  5.  If  any  person  without  reasonable  excuse,  the  onus  of  proof  of 
which  shall  he  on  him,  makes  default  in  complying  with  the  requirements  of  this 
section  he  shall  be  Uable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  during 
which  the  default  continues.  6.  Any  person  stating  himself  in  writing  to  be  a  creditor 
or  contributory  of  the  company  shall  be  entitled  by  himself  or  his  agent  at  aU 
reasonable  times  on  payment  of  the  prescribed  fee  to  inspect  the  statement  sub- 
mitted in  pursuance  of  this  section  and  to  a  copy  thereof  or  extract  thereform. 
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But  any  person  untruthfully  so  stating  himself  to  be  a  creditor  or  contributory 
shall  be  guilty  of  a  contempt  of  Court  and  shall  be  punishable  accordingly  on  the 
application  of  the  official  bquidator. 

Report  on  winding-up  and  proceedings  thereupon.  132.  1.  Where  the  Court 
has  made  an  order  for  winding  up  a  company  the  official  liquidator  shall  as  soon 
as  practicable  after  receipt  of  the  statement  of  the  company's  affairs  submit  a 
prehminary  report  to  the  Court :  A)  As  to  the  amount  of  capital  issued  subscribed 
and  paid  up  and  the  estimated  amount  of  assets  and  Uabilities ;  and  B)  If  the  com- 
pany has  failed,  as  to  the  causes  of  the  failure;  and  C)  Whether  in  his  opinion 
further  inquiry  is  desirable  as  to  any  matter  relating  to  the  promotion,  formation, 
or  failure  of  the  company,  or  the  conduct  of  the  business  thereof.  2.  The  official 
liquidator  may  also  if  he  thinks  fit  to  make  a  further  report  or  further  reports 
stating  the  manner  in  which  the  company  was  formed,  and  whether  in  his  opinion 
any  fraud  has  been  committed  by  any  person  in  the  promotion  or  formation  of 
the  company,  or  by  any  director  or  officer  of  the  company  in  relation  to  the  com- 
pany prior  to  or  since  the  formation  thereof,  and  any  other  matters  which  in  his 
opinion  it  is  desirable  to  bring  to  the  notice  of  the  Court. 

Powers  of  Court  consequent  on  any  report.  133.  1.  The  Court  may  after  con- 
sideration of  any  such  report,  without  any  apphcation  in  that  behalf,  and  may  on 
the  apphcation  of  any  creditor,  contributory,  or  shareholder,  both  where  an  order 
has  been  made  for  winding-up  a  company  and  where  a  company  is  being  voluntarily 
wound  up,  and  whether  such  winding-up  began  before  or  after  the  commencement 
of  this  Act,  direct  that  any  person  who  has  taken  any  part  in  the  promotion  or 
formation  of  the  company,  or  is  or  has  been  a  director,  manager,  officer,  share- 
holder, or  creditor  of  the  company  shall  attend  before  the  Court  on  a  day  appointed 
by  the  Court  for  that  purpose  and  be  pubhcly  examined  as  to  the  promotion  or 
formation  of  the  company  or  as  to  his  conduct  and  dealings  as  promoter,  director, 
manager,  officer,  shareholder,  or  creditor  of  the  company,  and  the  Curt  may  re- 
quire any  such  person  to  produce  any  books,  accounts,  securities,  vouchers,  papers, 
writings,  and  documents  relating  to  such  promotion,  formation,  conduct,  or  deal- 
ings. 2.  The  official  hquidator  or  such  person  as  the  Court  may  direct  shall  take 
part  in  the  examination  and  for  that  purpose  may  if  specially  authorized  by  the 
Court  in  that  behalf  employ  a  barrister  and  solicitor.  3.  Any  creditor  or  contri- 
butory of  the  company  may  also  take  part  in  the  examination  either  personally 
or  by  barrister  and  sohcitor.  4.  The  Court  may  put  or  allow  to  be  put  such  questions 
to  the  person  examined  as  to  the  Court  may  seem  expedient.  5.  The  person  examined 
shall  be  examined  on  oath,  and  it  shall  be  his  duty  to  answer  all  such  questions 
as  the  Court  may  put  or  allow  to  be  put  to  him,  and  to  produce  the  said  books, 
accounts,  securities,  vouchers,  papers,  writings,  and  documents.  The  person  examined 
shall  if  he  require  it  at  his  own  cost  prior,  to  such  examination  be  furnished  with 
a  copy  of  the  official  liquidators  report,  and  shall  also  at  his  own  cost  be  entitled 
to  employ  at  such  examination  a  barrister  and  solicitor  who  shall  be  at  hberty  to 
put  such  questions  to  the  person  examined  as  the  Court  may  deem  just.  The  Court 
may  allow  such  person  such  costs  (if  any)  as  the  Court  in  its  discretion  may  think 
fit.  Notes  of  the  examination  shaU.  be  taken  down  in  writing,  and  shah,  be  read 
over  to  or  by  and  signed  by  the  person  examined,  and  may  thereafter  be  used  in 
evidence  against  him.  They  shall  also  be  open  to  the  inspection  of  any  such  person 
and  any  creditor  or  contributory  of  the  company  at  aU  reasonable  times  on  pay- 
ment of  such  fee  as  may  be  prescribed.  6.  The  Court  may  it  it  thinks  fit  adjourn 
the  examination  from  time  to  time.  7.  A  pubhc  examination  under  this  section 
may,  if  the  Court  so  directs  and  subject  to  general  rules  and  to  any  specific  direc- 
tions by  the  Court,  be  held  before  any  judge  of  the  Court  of  Insolvency  or  before 
any  officer  of  the  Supreme  Court  named  for  the  purpose  by  the  Court,  and  the 
powers  of  the  Court  under  subsections  four,  five  and  six  of  this  section  may  (ex- 
cept as  to  costs)  be  exercised  by  the  person  before  whom  the  examination  is  held. 
—  The  power  of  the  Court  under  subsection  (1)  can  be  exercised  only  when  facts  suggestive  of 
fraud  are  shown.  —  In  re  Rubber  Inventions  Co.,   14  A.  L.  B.  350. 

Committee  of  inspection.  134.  1.  A  committee  of  inspection  appointed  in 
pursuance  of  this  Act  shall  consist  of  persons  being  creditors  or  contributories  of 
the  company  or  persons  holdiag  general  powers  of  attorney  from  such  persons,  in 
such  proportions  as  may  be  agreed  on  by  the  meetings  of  creditors  and  contribu- 
tories, or  as  in  case  of  difference  may  be  determined  by  the  Court.    2.  The  com- 
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mittee  of  inspection  shall  meet  at  such  times  as  they  from  time  to  time  appoint, 
and  failing  such  appointment  at  least  once  a  month;  and  the  liquidator  or  any 
member  of  the  committee  may  also  call  a  meeting  of  the  committee  as  and  when 
he  tliinks  necessary.  3.  The  committee  may  act  by  a  majority  of  their  members 
present  at  a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee  are 
present  at  the  meeting.  In  case  of  an  equahty  of  votes  on  any  subject  at  any  meeting 
the  person  acting  as  chairman  thereof  shall  have  a  second  or  casting  vote.  4.  Any 
member  of  the  committee  may  resign  his  office  by  notice  in  writing  signed  by  him 
and  delivered  to  the  hquidator.  5.  If  a  member  of  the  committee  becomes  insol- 
vent, or  compounds  or  arranges  with  his  creditors,  or  his  absent  from  three  con- 
secutive meetings  of  the  committee  without  the  leave  of  those  members  of  the 
committee  who  together  with  himself  represent  the  creditors  or  contributories,  as 
the  cfise  may  be,  his  office  shall  thereupon  become  vacant.  6.  Any  member  of  the 
committee  representing  creditors  may  be  removed  by  an  ordinary  resolution  at 
any  meeting  of  creditors  of  which  seven  days'  notice  has  been  given  stating  the 
object  of  the  meeting.  Any  member  of  the  committee  representing  contributories 
may  be  removed  by  an  ordinary  resolution  at  any  meeting  of  contributories  of 
which  seven  day's  notice  has  been  given  stating  the  object  of  the  meeting.  7.  On 
a  vacancy  occurring  in  the  office  of  a  member  of  the  committee  the  hquidator 
shall  forthwith  summon  a  meeting  of  creditors  or  of  contributories  as  the  case 
may  require  for  the  purpose  of  filling  the  vacancy,  and  the  meeting  may  by 
resolution  re-appoint  the  same  or  appoint  another  creditor  or  contributory  to  fiU 
the  vacancy.  8.  The  continuing  members  of  the  committee,  provided  there  be  not 
less  than  two  such  continuing  members,  may  act  notwithstanding  any  vacancy 
in  their  body.  9.  If  there  be  no  committee  of  inspection  any  act  or  thing,  or  any 
direction  or  permission  of  this  Act  authorized  or  required  to  be  done  or  given 
by  the  committee  may  be  done  or  given  by  the  Court  on  the  application  of  the 
liquidator. 

Power  of  Court  to  assess  damages  against  delinquent  directors,  officers,  and 
promoters.  Application  of  certain  sections.  135.  1.  Where  in  the  course  of  the 
winding-up  of  a  company  it  appears  that  any  person  who  has  taken  part  in  the 
formation  or  promotion  of  the  company,  or  any  past  or  present  director,  manager, 
liquidator,  auditor,  or  any  officer  of  the  company  has  misapphed,  or  retained,  or 
become  liable  or  accountable  for  any  moneys  or  property  of  the  company,  or  been 
guilty  of  any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court 
may,  on  the  appUcation  of  the  official  hquidator,  or  of  the  Hquidator  of  the  com- 
pany, or  of  any  creditor  or  contributory  of  the  company,  examine  into  the  conduct 
of  such  promoter,  director,  manager,  liquidator,  auditor,  or  officer  of  the  company, 
and  compel  him  to  repay  any  moneys  or  restore  any  property  so  misapphed,  or 
retained,  or  for  which  he  has  become  liable  or  accountable,  together  with  interest 
after  such  rate  as  the  Court  thinks  just,  or  to  contribute  such  sums  of  money  to 
the  assets  of  the  company  by  way  of  compensation  in  respect  of  such  misapphca- 
tion,  retainer,  misfeasance,  or  breach  of  trust  as  the  Court  thinks  just.  2.  The 
provisions  of  this  section  shall  apply  in  the  winding-up  of  any  company  whether 
the  same  is  being  wound  up  by  or  subject  to  the  supervision  of  the  Court,  or  is  being 
wound  up  voluntarily,  and  notwithstanding  that  the  offence  is  one  for  which  the 
offender  is  criminally  responsible.  3.  The  provisions  of  this  section  and  next  follow- 
ing twelve  sections  shall  apply  to  any  company  which  is  being  wound  up  whether 
the  winding-up  began  before  or  after  the  commencement  of  this  Act. 

Liquidator  to  pay  moneys  into  bank.  Liquidator  retaining  money  liable  to 
penalty.  136.  1.  Every  hquidator  of  a  company  which  is  being  wound  up  shall 
pay  all  sums  held  or  from  time  to  time  received  by  him  into  such  bank,  and  to 
the  credit  of  such  account  as  the  majority  of  the  creditors  in  number  and  value 
at  any  general  meeting  shall  appoint,  and,  faihng  such  appointment,  into  such 
bank  and  account  as  the  rules  may  from  time  to  time  appoint,  or  as  the  Court  shall 
direct.  2.  If  any  such  hquidator  at  any  time  retains  for  more  than  ten  days  a  sum 
exceeding  fifty  pounds,  or  such  other  amount  as  the  Court  in  any  particular  case 
authorizes  him  to  retain,  then,  unless  he  explains  the  retention  to  the  satisfaction 
of  the  Court,  he  shall  pay  interest  on  the  amount  so  retained  in  excess  at  the  rate 
of  twenty  pounds  per  centum  per  annum,  and  shall  be  hable  to  disallowance  of 
all  or  such  part  of  his  remimeration  as  to  the  Court  shall  seem  just,  and  to  be  removed 
from  his  office  by  the  Court,  and  shall  be  hable  to  pay  any  costs  and  expenses 
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occasioned  by  reason  of  his  default.  —  As  to  practice  under  subsection  (1)  see  In  re 
Real  Estate,  etc..  Bank,  18  A.  L.  T.  241;  3  A.  L.  R.  (C.  N.)  29. 

Liquidator  not  to  pay  money  into  private  account.  137.  1.  No  liquidator  of  a 
company  which  is  being  wound  up  shall  after  the  commencement  of  this  Act  pay 
any  sums  received  by  him  as  liquidator  into  the  private  banking  account  of  himself 
or  any  firm  of  which  he  is  a  member,  or  into  any  banking  account  other  than  such 
as  is  authorized  by  this  Act.  2.  Any  hquidator  who  contravenes  this  section  shall 
be  guilty  of  a  misdemeanour,  and  shall  be  hable  to  repay  the  amount  so  paid  in 
with  interest  at  the  rate  of  twenty  pounds  per  centum  per  annum,  and  shall  be 
hable  to  disallowance  of  aU  his  remuneration,  and  shall  be  removed  from  his  office 
by  the  Court,  and  shall  be  hable  to  pay  all  costs  and  expenses  by  reason  of  his 
contravention. 

Powers  of  liquidator.  138.  1.  The  hquidator  of  a  company  which  is  being 
wound  up  by  the  Court  may,  with  the  sanction  either  of  the  Court  or  of  the  com- 
mittee of  inspection,  carry  on  the  business  of  the  company  or  bring  or  defend  any 
legal  proceeding  in  the  name  and  on  behalf  of  the  company,  or  exercise  any  of 
the  powers  conferred  by  sections  one  hundred  and  forty-four  and  one  hundred  and 
forty-five  of  the  principal  Act.  2.  The  hquidator  of  any  such  company  may  without 
the  sanction  of  the  Court  or  of  the  committee  of  inspection  exercise  any  of  the 
other  powers  conferred  on  the  hquidator  by  section  ninety  of  the  principal  Act. 

3.  The  exercise  by  the  hquidator  of  the  powers  referred  to  in  this  section  shall 
be  subject  to  the  control  of  the  Court,  and  any  creditor  or  contributory  may  apply 
to  the  Court  with  respect  to  any  exercise  or  proposed  exercise  of  any  of  those  powers. 

4.  The  hquidator  of  a  company  which  is  being  wound  up  by  order  of  the  Court 
may  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection  employ 
a  barrister  and  sohcitor  or  other  agent  to  take  any  proceedings  or  do  any  business 
which  the  hquidator  is  unable  to  take  or  do  himself.  The  sanction  aforesaid  must 
be  a  sanction  obtained  before  the  employment  except  in  cases  of  urgency,  and 
in  such  cases  it  must  be  shown  that  no  undue  delay  took  place  in  obtaining  the 
sanction. 

Information  as  to  pending  liquidations.  139.  1.  If  the  winding-up  of  a  com- 
pany is  not  concluded  within  one  year  after  its  commencement,  the  hquidator  of 
the  company  shall  at  such  intervals  as  may  be  prescribed  until  the  winding-up  is 
concluded  send  to  the  Registrar-General  a  statement  in  the  prescribed  form  and 
containing  the  prescribed  particulars  with  respect  to  the  proceedings  in  and  position 
of  the  hquidation.  2.  Any  person  stating  himself  in  writing  to  be  a  creditor  or 
contributory  of  the  company  shall  be  entitled  by  himseK  or  by  his  agent  at  aU 
reasonable  times,  on  payment  of  the  prescribed  fee,  to  inspect  the  statement  sub- 
mitted in  piu'suance  of  this  section  and  to  a  copy  thereof  or  extract  thereform. 
3.  But  any  person  untruthfully  so  stating  himself  to  be  a  creditor  or  contributory 
shall  be  guilty  of  a  contempt  of  Court  and  shall  be  punishable  accordingly  on  the 
apphcation  of  the  hquidator  or  of  the  official  hquidator.  4.  If  a  hquidator  makes 
default  in  complying  with  the  requirements  of  this  section  he  shall  be  hable  to  a 
penalty  not  exceeding  fifty  pounds  for  each  day  during  which  the  default  continues, 
unless  he  proves  that  such  default  has  not  arisen  by  reason  of  his  wiHul  or  neghgent 
omission.  —  The  provisions  of  subsection  (1)  apply  to  companies  in  voluntary  liquidation 
as  well  as  to  those  in  compulsory  liquidation.  —  In  re  Mercantile  Finance,  etc.,  Co.,  25  V.  L.  R. 
285;  21  A.  L.  T.  109;  5  A.  L.  R.  259. 

Investment  ol  surplus  funds  on  general  account.  140.  1.  Whenever  the  cash 
balance  standing  to  the  credit  of  any  company  in  hquidation  is  in  excess  of  the 
amoxint  which  in  the  opinion  of  the  Court  or  the  committee  of  inspection  is  re- 
quired for  the  time  being  to  answer  demands  in  respect  of  the  estate  of  the  com- 
pany the  Court  or  the  committee  of  inspection  may  direct  the  liquidator  to  invest 
the  said  sums  or  any  part  thereof  in  Government  securities,  or  place  the  same  on 
deposit  at  interest  with  any  bank.  2.  Whenever  any  part  of  the  money  so  invested 
is  in  the  opinion  of  the  Court  or  committee  of  inspection  required  to  answer  any 
demands  in  respect  of  the  company's  estate  the  Court  or  committee  of  inspection 
may  direct  the  sale  or  reahzation  of  such  part  of  the  said  securities  as  may  be 
necessary. 

Audit  of  liquidator's  account.  141.  1.  Every  hquidator  of  a  company  which 
is  being  wound  up  shall  at  such  times  as  may  be  prescribed  send  to  the  Registrar- 
General  an  account  of  his  receipts  and  payments  as  such  liquidator  verified  by 
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hjm  by  statutory  declaxation  in  the  prescribed  form.  2.  The  account  shall  be  in 
a  prescribed  form,  shall  be  made  in  duplicate,  shall  by  audited  by  an  auditor 
appointed  by  the  Court,  and  shall  be  verified  by  such  auditor  by  a  statutory  declara- 
tion in  the  prescribed  form.  3.  The  hquidator  shall  cause  the  account  or  a  sum- 
mary thereof  when  audited  to  be  printed  and  shall  send  a  printed  copy  thereof 
by  post  to  every  creditor  and  contributory.  —  See  m.  (No.  1886)  §  6.  infra.  —  Thig 
section  applies  to  voluntary  liquidations.  —  In  re  Broken  Hill  Coffee  Palace  Co.,  3  A.  L.  R. 
(C.  N.)  57.  Under  subsection  (2)  the  Court  will  not,  as  a  rule,  appoint  an  auditor  recommended 
by  the  liquidator,  but  will  appoint  one  independently.  —  In  re  South  Suburban  Land  Co.,  23  V. 
L.  R.  434;  19  A.  L.  T.  169;  4  A.  L.  R.  21.  See  further  as  to  practice  imder  this  section  In  re 
Goulbum  Valley  Butter  Co.,  25  V.  L.  R.  334;  21  A.  L.  T.  137;  6  A.  L.  R.  (C.N.)  85;  In  re  Em- 
pire Permanent  Bldg.  Society,  5  A.  L.  R.  (C.  N.)  29;  In  re  Premier  Permanent  Bldg.,  etc.,  Asso- 
ciation, 26  V.  L.  R.  403;  In  re  Premier  Permanent  Bldg.,  etc.,  Association,  7  A.  L.  R.  (C.  N.)  13. 
Books  to  be  kept  by  liquidator.  142.  Every  Hquidator  of  a  company  which  is 
being  wound  up  shall  keep  in  manner  prescribed  proper  books  in  which  he  shall 
from  time  to  time  cause  to  be  made  entries  or  minutes  of  proceedings  at  meetings 
and  of  such  other  mattery  as  may  be  prescribed,  and  any  creditor  or  contributory 
of  the  company  may,  subject  to  the  control  of  the  Court,  personally  or  by  his  agent 
inspect  any  such  books. 

Release  of  liquidators.    143.    1.  When  the  hquidator  of  a  company  which  is 
being  wound  up  has  reaUzed  aU  the  property  of  the  company  or  so  much  thereof 
as  can  in  his  opinion  be  reahzed  without  needlessly  protracting  the  Hquidation, 
and  distributed  a  final  dividend  (if  any)  to  the  creditors,  and  adjusted  the  rights 
of  the  contributories  between  themselves,  and  made  a  final  return  (if  any)  to  the 
contributories,  or  has  resigned,  or  has  been  removed  from  his  office,  the  Court  may 
cause  a  report  on  his  account  to  be  prepared,  and  on  his  compljang  with  all  the 
requirements  of  the  Court  shall  take  into  consideration  the  report,  and  any  ob- 
jection which  may  be  urged  by  any  creditor  or  contributory  or  person  interested 
against  the  release  of  the  Hquidator,  and  shall  either  grant  or  withhold  the  release 
of  the  Hquidator  accordingly.    2.  Where  the  release  of  a  Hquidator  is  withheld  the 
Court  may  on  application  of  any  creditor  or  contributory  or  person  interested  make 
such  order  as  it  thinks  just  charging  the  Hquidator  with  the  consequences  of  any  act 
or  default  he  may  have  done  or  made  contrary  to  his  duty.  3.  An  order  of  the  Court 
releasing  the  Hquidator  shall  discharge  him  from  aU  HabiHty  in  respect  of  any  act 
done  or  default  made  by  him  in  the  administration  of  the  affairs  of  the  company 
or  otherwise  in  relation  to  his  conduct  as  Hquidator,  but  any  such  order  may  be  re- 
voked on  proof  that  it  was  obtained  by  fraud  or  by  misstatement,  suppression,  or 
cancealment  of  any  material  fact.    4.  Where  the  Hquidator  has  not  previously  resig- 
ned or  been  removed  his  release  shaU  operate  as  a  removal  of  him  from  his  office. 
Discretionary  powers  of  liquidator  and  control  thereof.    144.   1.  Subject  to  the 
provisions  of  the  Companies  Acts,  the  Hquidator  of  a  company  which  is  being  wound 
up  shall  in  the  administration  of  the  property  of  the  company  and  in  the  distribu- 
tion thereof  amongst  its  creditors  have  regard  to  any  directions  that  may  be  given 
by  resolution  of  the  creditors  or  contributories  at  any  general  meeting,  or  by  the 
committee  of  inspection,  and  any  directions  so  given  by  the  creditors  or  contri- 
butories at  any  general  meeting  shaU.  in  case  of  confHct  be  deemed  to  override  any 
directions  given  by  the  committee  of  inspection.    2.  The  liquidator  may  from  time 
to  time  summon  general  meetings  of  the  creditors  or  contributories  for  the  purpose 
of  ascertaining  their  wishes,  and  it  shaH  be  his  duty  to  summon  meetings  at  such 
times  as  the  creditors  or  contributories  by  resolution  either  at  the  meeting  appoint- 
ing the  Hquidator  or  otherwise  may  direct,  or  whenever  requested  in  writing  to  do 
so  by  one-tenth  in  value  of  the  creditors  or  contributories  as  the  case  may  be. 
3.  The  Hquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up.    4.  Subject  to  the 
provisions  of  the  Companies  Acts  and  to  any  order  or  direction  of  the  Court,  the 
Hquidator  shall  use  his  own  discretion  in  the  management  of  the  estate  and  its 
distribution  among  the  creditors. 

Appeal  to  Court  against  liquidator.  145.  If  any  person  is  aggrieved  by  any  act 
or  decision  of  the  Hquidator  of  a  company  which  is  being  wound  up  by  order  or 
under  the  supervision  of  the  Court  he  may  apply  to  the  Court  and  the  Court  may 
confirm,  reverse,  or  modify  the  act  or  decision  complained  of,  and  make  such  order 
in  the  premises  as  it  thinks  just. 


COMPANIES  ACT,  1896.  251 

Control  of  Court  over  liquidators.  146.  1.  The  Court  shall  take  cognizance  fo 
the  conduct  of  liquidators  of  companies  which  are  being  wound  up  by  order  or 
under  the  supervision  of  the  Court,  and  in  the  event  of  any  such  Hquidator  not 
faithfully  performing  his  duties  and  duly  observing  all  the  requirements  imposed 
on  him  by  law,  rules,  or  otherwise  with  respect  to  the  performance  of  his  duties, 
or  in  the  event  of  any  complaint  being  made  to  the  Court  by  any  creditor  or  contri- 
butory in  regard  thereto,  the  Court  shall  inquire  into  the  matter  and  take  such  action 
thereon  as  may  be  deemed  expedient.  2.  The  Court  may  at  any  time  require  any 
liquidator  of  a  company  which  is  being  wound  up  by  order  or  under  the  super- 
vision of  the  Court  to  answer  any  inquiry  made  by  the  Court  in  relation  to  any 
winding-up  in  which  the  hquidator  is  engaged,  and  may  if  the  Court  thinks  fit 
direct  such  person  as  the  Court  thinks  fit  to  examine  on  oath  the  hquidator  or 
any  other  person  whomsoever  concerning  the  winding-up.  3.  The  Court  may  also 
direct  a  local  investigation  to  be  made  of  the  books,  accounts,  seciirities,  vouchers, 
papers,  writings,  and  documents  of  the  hquidator  of  any  company  which  is  being 
wound  up  by  order  or  under  the  supervision  of  the  Court. 

Disposal  of  books,  etc.  147.  1.  Where  any  company  is  being  wound  up  under 
any  Act,  and  whether  by  order  of  the  Court  or  voluntarily,  it  shall  be  the  duty 
of  every  hquidator  of  the  company  and  every  person  to  whom  the  custody  of  the 
documents  of  the  company  or  of  the  hquidator  has  been  committed  to  carefully 
preserve  such  documents  until  deposited  with  the  Registrar-General  as  hereinafter 
provided.  2.  When  any  such  company  has  been  wound  up  the  hquidator  or  person 
to  whom  the  custody  of  the  documents  of  the  company  or  of  the  hquidator  has 
been  committed  shall  so  soon  as  he  shall  not  require  their  further  use  deposit  the 
same  with  the  Registrar-General,  who  after  retaining  the  same  for  five  years  from 
the  date  of  the  dissolution  of  the  company  may  destroy  the  same.  3.  If  any  person 
wilfully  or  by  culpable  neghgence  contravenes  the  provisions  of  this  section  he 
shall  be  guilty  of  a  misdemeanour  and  shall  on  conviction  be  hable  to  be  imprisoned 
for  a  period  not  exceeding  two  years.  4.  In  this  section  the  word  "documents" 
shall  include  all  books,  accounts,  securities,  vouchers,  papers,  writings,  and  docu- 
ments. —  E.  §  222;  N.  S.  W.  a.  (No.  40  of  1899)  154;  T.  a.  (33  Vic.  No.  22  182;  S.  A.  a. 
(No.  657)  164;  Q.  e.  (27  Vio.  No.  4)  145;  W.  A.  a.  (56  Vic.  No.  8)  166;  N.  Z.  252. 

Priority  of  wages  in  winding-up.  148.  1.  In  the  distribution  of  the  assets  of 
any  company  which  is  being  wound  up  there  shaU  be  paid  in  priority  to  other  debts : 
A)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 
the  company  during  four  months  before  the  commencement  of  the  winding-up,  not 
exceeding  fifty  pounds;  and  B)  All  wages  of  any  labourer  or  workman  in  respect 
of  services  rendered  to  the  company  during  four  months  before  the  commencement 
of  the  winding-up.  The  foregoing  debts  shall  rank  equally  among  themselves,  and 
shall  be  paid  in  fuU,  unless  the  assets  of  the  company  are  insufficient  to  meet  them, 
in  which  case  they  shall  abate  in  equal  proportion  between  themselves.  2.  Subject 
to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of  administration 
or  otherwise,  the  official  hquidator  shall  discharge  the  foregoing  debts  forthwith 
so  far  as  the  assets  of  the  company  are  and  wiU  be  sufficient  to  meet  them  as  and 
when  such  assets  come  into  the  hands  of  such  hquidator.  —  E.  §  209;  N.  S.  W.  a. 
(No.  40  of  1899)  134;  T.  c.  (59  Vic.  No.  19)  29;  S.  A.  a.  (No.  557)  151;  Q.  h.  (56  Vic.  No.  24) 
21;  W.  A.  H,.  (56  Vic.  No.  8)  147;  N.  Z.  249.  —  See  a.  (No.  1074)  §  386  —389,  and  notes 
thereto.  A  clerk  or  servant  employed  in  England  by  an  English  company  registered  in  Vic- 
toria is  not  entitled  to  priority  under  this  section.  —  In  re  Australian  Cycle  and  Motor  Co., 
7  A.  L.  R.  (C.  N.)  53.  For  the  purpose  of  ascertaining  the  period  of  fovir  months  the  presentation 
of  the  petition  to  the  Court  is  deemed  the  commencement  of  the  liquidation.  —  In  re  Australian 
Producers  &  Traders,  (1908),  V.  L.  R.  227.  14  A.  L.  R.  118. 

Delegation  to  liquidator  of  certain  powers  of  Court.  149.  General  rules  may 
be  made  for  requiring  or  enabUng  all  or  any  of  the  powers  and  duties  conferred 
and  imposed  on  the  Court  by  sections  eighty-six,  ninety-three,  ninety-four,  ninety- 
five,  ninety-seven,  and  one  hundred  and  two  of  the  principal  Act  to  be  exercised 
or  performed  by  the  hquidator  of  any  company  as  an  officer  of  the  Court,  and  subject 
to  the  control  and  review  of  the  Court,  provided  that  the  hquidator  shall  not  without 
the  special  leave  of  the  Court  rectify  the  register  of  members,  and  shall  not  make 
any  call  without  either  the  special  leave  of  the  Court  or  the  sanction  of  the  committee 
of  inspection. 

General  rules  and  fees.  150.  1.  The  Court  may  make  general  rules  or  orders 
for  carrying  into  effect  the  objects  of  this  Division  of  this  Act.   2.  There  shall  be 
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paid  in  respect  of  the  proceedings  under  this  Act  such  fees  as  the  Governor  in 
Council  may  by  regulation  direct,  and  the  Governor  in  Council  may  direct  by  whom 
and  in  what  manner  the  same  are  to  be  collected  and  accounted  for,  and  to  what 
account  they  are  to  be  paid. 

Returns  by  officers.  151.  The  officers  of  the  Courts  acting  in  the  winding-up 
of  companies  shall  make  to  the  Attorney-General  such  returns  of  the  business  of 
their  respective  Courts  and  offices  at  such  times  and  in  such  manner  and  form  as 
may  be  prescribed,  and  the  Attorney-General  shall  cause  such  returns  or  a  copy 
thereof  to  be  laid  before  both  Houses  of  ParUament. 

Application  of  Division.  152.  1.  This  Division  of  this  Act  shall  not,  except 
where  it  is  expressed  to  have  a  more  extended  apphcation,  apply  to  any  company 
which  is  being  wound  up  in  pursuance  of  an  order  made  before  the  commencement 
of  this  Act.  2.  For  the  purposes  of  this  Division  of  this  Act  a  company  shall  not 
be  deemed  to  be  wound  up  by  order  of  the  Court  if  the  order  is  to  continue  a  wind- 
ing-up under  the  supervision  of  the  Court. 

Amendment  of  rule  22  for  proceedings  for  winding-up  companies.  Interest  on 
debts.  153.  1.  Rule  No.  22  of  the  seventh  Schedule  to  the  principal  Act  shall  be 
repealed.  2.  [As  amended  by  1.  (No.  1699)  §  14.]  After  the  passing  of  this  Act  no 
interest  in  respect  to  any  period  subsequent  to  the  commencement  of  the  winding-up, 
whether  by  order  of  the  Court  or  under  the  supervision  of  the  Court  or  voluntarily, 
of  any  company  shall  be  computed  charged  or  payable  on  any  debt  or  claim  due 
from  the  company  and  allowed  admitted  or  claimed  in  the  winding-up:  Provided 
however  that  in  every  winding-up  whether  voluntary  or  compulsory  which  shall 
be  commenced  after  the  passing  of  this  Amending  Act  every  creditor  shall  be  entitled 
to  be  paid  interest  after  the  rate  of  four  pounds  per  centum  per  annum  from  the 
date  of  the  order  or  resolution  to  wind  up  the  company  out  of  any  assets  available 
for  distribution  amongst  the  creditors  generally  which  may  remain  after  satisfying 
the  costs  of  the  winding-up  and  the  debts  and  claims  established.  Nothing  herein 
contained  shall  affect  the  right  of  any  secured  creditor  to  realise  out  of  his  security 
interest  due  to  him  since  the  Hquidation  as  well  as  before  the  same,  but  so  that 
he  shall  only  be  entitled  to  be  paid  out  of  such  general  assets  by  way  of  interest 
subsequent  to  liquidation  the  difference  if  any  between  the  amount  thus  realised 
and  the  amount  of  the  interest  at  four  pounds  per  centum  per  annum  as  aforesaid. 
—  Subsection  (2)  does  not  apply  in  the  case  of  a  voluntary  -winding-up.  —  In  re  Murray  River, 
etc.,  Agency,  25  V.  L.  R.,  5  A.  L.  R.  See  also  In  re  Australian,  etc.,  Bank,  26  V.  L.  R.  686, 
22  A.  L.  T.  177. 

Interpretation  of  terms.  154.  In  this  Division  of  this  Act,  unless  the  context 
otherwise  requires:  "General  rules"  means  general  rules  made  under  this  Act  and 
includes  forms;  "Prescribed"  means  prescribed  by  general  rules. 

Division   VIII.    Defunct  Companies. 

[§§  155 — 161  relate  to  procedure  for  striking  defunct  companies  off  the  register.] 
Where  members  fail  to  attend  general  meeting  preparatory  to  dissolution.   162.. 

Where  the  liquidators  of  a  company  which  is  being  wound  up  voluntarily  have 
convened  a  general  meeting  of  the  company  for  the  purposes  of  and  in  accordance 
with  section  one  hundred  and  twenty-eight  of  the  principal  Act,  and  such  meeting 
shall  not  have  been  attended  by  the  number  of  members  necessary  to  constitute 
a  meeting,  the  liquidators  shall  file  with  the  Registrar-General  a  statutory  declara- 
tion showing  that  the  meeting  was  duly  convened  but  was  not  attended  as  aforesaid, 
and  on  the  expiration  of  three  months  from  the  date  of  fiUng  such  statutory  declara- 
tion the  company  shall  be  deemed  to  be  dissolved. 

Division  IX.    Acquisition  of  a  business  by  a  company. 

Notice  of  intention  to  form  company  to  acquire  business  of  any  person.  Notices 
to  be  entered.  Company  not  be  registered  until  two  months  after  notice.  Caveat. 
Registrar-General  to  notify  caveat.  Summons  to  caveator.  Question  for  Court. 
Power  of  Court.  Withdrawal  of  caveat.  Penalty.  Creditor.  Unimportant  accidental 
omissions.  Rectification  of  accidental  omission  or  misstatement.  "Creditor".  163. 
1.  No  person  shall  directly  or  indirectly  constitute,  form,  or  register  any  company 
having  for  its  object  or  one  of  its  objects  the  acquisition  or  transfer  of  the  whole 
or  portion  of  the  business  and  assets  of  such  person  or  any  firm  of  which  he  is  a 
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member,  nor  shall  any  such  company  acquire  or  obtain  the  transfer  of  any  such 
business  and  assets,  or  any  portion  thereof,  until  the  person  intending  to  register 
a  company  as  aforesaid  shall  have  lodged  with  the  Registrar- General  and  advertised 
in  two  daily  newspapers  published  in  Melbourne  a  notice  in  the  form  or  to  the  effect 
contained  in  the  eighth  Schedule  to  this  Act,  and  until  the  said  notice  has  been 
given  or  sent  by  registered  letter  to  the  creditors  (if  any)  of  such  person  or  firm 
resident  outside  of  Victoria.  2.  The  Registrar-General  shall  cause  a  register  book 
to  be  kept  wherein  such  notices  shall  be  entered,  and  such  book  and  notices  shall 
be  open  to  the  inspection  of  aU  persons  on  payment  of  the  prescribed  fee.  3.  No 
such  company  shall  be  registered  until  two  months  after  the  said  notice  shall  have 
been  lodged  with  the  Registrar-General  and  advertised  and  given  or  sent  as  aforesaid, 
and  until  an  affidavit  of  comphance  with  the  provisions  of  this  section  shall  have 
been  filed  with  the  Registrar-General.  4.  Any  creditor  of  the  person  or  firm  the 
whole  or  portion  of  whose  business  and  assets  are  proposed  to  be  acquired  by  or 
transferred,  to  a  company  as  aforesaid  may  enter  a  caveat  against  the  registering 
of  the  said  company  as  being  prejudicial  to  or  likely  to  hinder,  defeat,  or  delay 
the  claims  of  such  creditor,  and  every  such  caveat  shall  be  in  the  form  or  to  the 
effect  in  the  ninth  Schedule  to  this  Act,  and  no  such  company  shall  be  registered 
until  such  caveat  be  removed  or  withdrawn.  5.  Such  caveat  shall  be  notified  by 
the  Registrar- General  to  the  person  so  intending  directly  or  indirectly  to  register 
a  company  as  aforesaid.  6.  Such  person  may  summon  the  said  caveator  to  appear 
before  the  Court  to  show  cause  why  such  caveat  should  not  be  removed,  and  the 
Court  may  either  decide  the  question  raised  or  may  direct  an  issue  which  shall  be 
tried  in  the  usual  way  of  an  action  in  the  Court,  and  the  Court  when  deciding  the 
question  without  an  issue  or  on  trying  the  issue  shall  have  power  to  order  the  removal 
of  such  caveat,  with  or  without  costs,  or  to  refuse  to  make  such  order,  with  or  without 
costs.  7.  The  question  raised  shall  be  whether  the  proposed  transfer  to  the  proposed 
company  wiU  be  prejudicial  to  or  hkely  to  hinder,  defeat,  or  delay  the  claims  of 
such  creditor.  8.  The  Court  may  at  any  time  before  or  after  issue  tried  order  such 
removal  on  security  being  given  for  the  payment  of  the  debt  due  to  such  creditor 
as  to  the  Court  may  seem  proper.  9.  The  caveator  may  before  the  issue  of  the 
summons  aforesaid  withdraw  the  caveat  without  leave.  After  the  issue  of  the  sum- 
mons the  caveator  may  withdraw  the  caveat  either  with  the  written  consent  of 
the  proposed  transferor  or  company  or  by  leave  of  the  Court  on  apphcation  thereto, 
and  upon  such  terms  as  to  costs  as  the  Court  may  think  fit.  The  withdrawal  shall 
be  in  the  form  of  a  notice  by  such  caveator  to  the  Registrar-General  stating  that 
the  caveator  withdraws  the  said  caveat.  10.  Any  company  which  carries  on  any 
business,  or  retains  control  or  possession  of  any  assets  transferred  to  or  acquired 
by  such  company,  or  any  portion  of  such  assets,  and  any  person  who  so  carries 
on  business  or  retains  control  on  behalf  of  any  such  company  contrary  to  the  pro- 
visions of  this  Division  of  this  Act,  and  the  directors  and  the  manager  thereof,  if 
it  be  proved  that  they  or  he  had  knowledge  of  such  business  or  assets,  or  any  portion 
thereof,  having  been  so  transferred  to  or  acquired  by  such  company,  shaU  for  every 
day  which  such  company  so  carries  on  such  business  or  retains  possession  or  control 
of  such  assets  or  any  portion  thereof  each  be  hable  to  a  penalty  not  exceeding  five 
pounds,  and  shall  be  liable  to  make  compensation  to  any  person  sustaining  loss 
by  reason  of  the  said  transfer  or  acquisition.  11.  A  person  holding  security  over 
property  of  the  proposed  transferor  shall  be  deemed  to  be  a  creditor  within  the 
meaning  of  this  section  only  for  the  sum  due  after  estimating  and  giving  credit 
for  the  value  of  his  security.  Such  estimate  and  credit  shall  be  made  in  an  affidavit 
or  statutory  declaration  which  shall  accompany  the  caveat  and  be  lodged  with 
the  Registrar-General  therewith,  and  shall  shortly  state  the  material  particulars 
of  the  claim  and  the  security  and  the  value  thereof.  12.  A  notice  lodged  in  pur- 
suance of  this  section  shall  not  be  invahd  merely  by  reason  of  any  accidental  or 
inadvertent  omission  or  misstatement  therein,  provided  that  the  same  substantially 
discloses  the  nature  of  the  proposed  transfer,  and  that  such  omissions  or  misstate- 
ments are  not  of  such  a  nature  as  to  be  liable  to  mislead  or  deceive  any  person 
to  his  prejudice  or  disadvantage.  13.  The  Court,  on  being  satisfied  that  the  omis- 
sion or  misstatement  of  any  particular  was  accidental  or  due  to  inadvertence,  and 
was  not  of  such  a  nature  as  to  be  liable  to  mislead  or  deceive  any  person  to  his 
prejudice  or  disadvantage,  may,  on  the  application  of  any  person  interested,  and 
on  such  terms  and  conditions  as  seem  to  the  Court  just  and  expedient,  order  that 
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such  omission  or  misstatement  be  rectified.  14.  In  this  section  the  word  "creditor" 
means  any  person  to  whom  the  proposed  transferor  is  indebted  on  any  account 
whatsoever,  at  law  or  in  equity,  on  the  balance  of  account  or  otherwise,  and  whether 
the  debt  is  due  or  to  accrue  due,  or  secured  or  unsecured.  15.  Any  person  not  a 
creditor  entering  a  caveat  without  reasonable  cause  for  considering  himself  to  be 
a  creditor,  and  any  caveator  refusing  without  reasonable  cause  to  sign  an  applica- 
tion for  withdrawal  of  his  caveat  after  satisfaction  of  his  debt,  shall  be  hable  to 
pay  the  transferor  or  transferee  such  sum  by  way  of  compensation  as  the  Court 
upon  the  hearing  of  any  such  summons  may  deem  just  and  may  order.  —  Cp.  g. 
(No.  1488)  §  2,  infra. 

Division  X.    Miscellaneous. 

Effect  of  certain  notices  and  certificates.  164.  1.  The  notice  mentioned  in 
section  eighteen  of  the  Companies  Act,  1890,  the  certificate  mentioned  in  section 
twenty-two  of  the  said  Act,  and  the  certificate  of  incorporation  mentioned  in  this 
Act  shaU  respectively  be  in  all  criminal  proceedings  'prima  facie  evidence,  and  in 
all  other  proceedings  conclusive  evidence  of  due  registration  and  of  the  time  of 
registration,  and  also  that  all  requirements,  requisitions,  and  provisions  of  the 
Companies  Acts  with  reference  to  all  matters  prior  and  necessary  to  incorporation, 
registration,  and  change  of  name  respectively  have  been  duly  complied  with. 
2.  This  section  shall  extent  to  all  companies  whether  registered  before  or  after 
the  commencement  of  this  Act.  —  See  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  17. 

Proceedings  not  invalidated  by  irregularities.  165.  1.  No  proceeding  taken 
under  the  Companies  Acts,  either  before  or  after  the  commencement  of  this  Act, 
shall  be  invahdated  by  any  defect,  irregularity,  or  deficiency  of  notice  or  time, 
unless  the  Court  is  of  opinion  that  substantial  injustice  has  been  caused  by  such 
defect,  irregularity,  or  deficiency,  and  that  such  injustice  caimot  be  remedied  by 
any  order  of  such  Court.  2.  The  Court  may  if  it  think  fit  make  an  order  declaring 
that  such  proceeding  is  vahd  notwithstanding  any  such  defect,  irregularity,  of 
deficiency.  —  Quaere,  whether  a  forfeiture  of  shares  where  the  regulations  of  Table  A  of 
the  Companies  Act,  1890,  are  applicable  by  virtue  of  §  15  of  that  Act,  is  a  "proceeding"  within 
the  meaning  of  this  section.  —  Gray  v.  Stevenson  &  Sons,  25  V.  L.  R.  476;  21  A.  L.  T.  185; 
6  A.  L.  R.  25.  But,  in  general,  full  effect  is  to  be  given  to  the  provisions  of  this  section.  — 
Montgomerie's  Brewery  Co.  v.  Spencer,  20  A.  L.  T.  260;  5  A.  L.  R.  112. 

List  of  directors  to  be  sent  to  Registrar-General.  166.  Every  company  shall 
keep  at  its  registered  office  a  register  containing  the  names,  addresses,  and  occupa- 
tions of  its  directors  and  manager;  and  such  company  by  its  manager  shall  send 
to  the  Registrar-General  a  copy  of  such  register,  and  shall  from  time  to  time  notify 
to  him  any  change  that  takes  place  in  such  directors  or  manager  or  in  their 
addresses.  —  See  a.  (No.  1074)  §  45,  and  note  thereto. 

Holder  of  scrip  may  be  required  to  bring  in  scrip  to  company.  Person  refusing 
to  bring  in  scrip  may  be  brought  before  Court  or  Judge.  List  of  scrip  called  in  for 
cancellation  to  be  exhibited.  167.  1.  On  being  requested  in  writing  so  to  do  by 
the  transferor  of  a  share  in  a  company,  the  company  shall  by  writing  require  the 
person  having  the  possession,  custody,  or  control  of  any  such  share,  scrip,  and 
transfer  to  bring  the  same  into  the  office  of  the  company  within  a  period  named 
in  such  requisition,  not  less  than  seven  days  from  the  date  thereof,  to  be  cancelled, 
rectified,  or  the  transfer  thereof  registered  or  otherwise  dealt  with  as  the  case  may 
require.  2.  If  any  person  refuses  or  neglects  to  comply  with  any  such  requisition 
as  aforesaid,  the  said  transferor  may  apply  to  a  Judge  to  issue  a  summons  for  such 
person  to  appear  before  the  Court  and  show  cause  why  the  documents  mentioned 
in  such  requisition  should  not  be  deUvered  up  or  produced  for  the  purpose  mentioned 
in  such  requisition;  and  upon  appearance  before  the  Court  of  any  person  so  sum- 
moned is  shall  be  lawful  for  the  Court  to  examine  such  person  upon  oath,  and  to 
receive  other  evidence,  or  if  he  do  not  appear  after  being  duly  served  with  such 
summons,  then  to  receive  evidence  in  his  absence,  and  whether  such  person  do  or 
do  not  appear  (in  case  the  same  shall  seem  proper)  to  order  such  person  to  deliver 
up  such  documents  to  the  company  upon  such  terms  or  conditions  as  to  such  Court 
shall  seem  fit,  and  the  cost  of  the  summons  and  proceedings  thereon  shaU  be  in  the 
discretion  of  the  Court.  3.  Lists  of  share  scrip  caUed  in  as  aforesaid  and  not  brought 
in  shall  be  exhibited  in  the  company's  office  and  shall  be  advertised  in  the  Oovern- 
ment  Gazette  and  in  such  newspapers  and  at  such  time  or  times  as  the  company 
shall  think  fit. 
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Transfers  to  infants  to  avoid  liability.  Transfers  to  avoid  liability  ineffectual 
for  such  purpose  in  certain  cases,  168.  1.  The  transfer  after  the  commencement 
of  this  Act  of  a  share  in  any  company  or  society  to  an  infant  for  the  purpose  of 
avoiding  or  evading  liability  with  regard  to  such  share  shall  not  reheve  the  trans- 
feror of  any  such  Hability.  2.  No  transfer  after  the  commencement  of  this  Act 
of  a  share  in  any  company  or  society  made  for  the  purpose  of  avoiding  or  evading 
liabihty  with  regard  to  such  share  shall  relieve  the  transferor  of  any  such  liability 
if  the  transfer  is  made  to  any  person  for  a  nominal  consideration,  or  for  no  con- 
sideration, or  for  valuable  consideration  expressed  but  not  paid  to  the  transferor, 
or  for  a  consideration  paid  to  the  transferee,  or  with  a  trust  or  reservation  expressed 
or  implied  for  the  benefit  of  the  trai^sferor,  or  to  a  person  known  to  the  transferor 
to  be  unable  to  pay  the  hability  on  such  share,  unless  such  transfer  shaU  have 
been  made  and  registered  two  years  before  the  company  or  society  shall  be  wound 
up.  —  It  was  once  held  that  an  absolute  transfer  of  shares,  though  made  to  avoid  payment 
of  calls,  is  not  per  ae  mala  fide.  —  Sleep  v.  Virtue,  2  V.  R.  (L.)  29;  2  A.  J.  R.  20.  For  a  case 
illustrating  the  principle  of  subsection  (2),  decided  in  1893;  see  Victorian  Mortgage,  etc.,  Bank 
V.  Australian  Financial  Agency,  19  V.  L.  R.  680;  15  A.  L.  T.  31.  A  contract  between  the  direc- 
tors and  a  creditor,  who  is  also  a  shareholder,  releasing  him  from  aU  liability  on  future  calls 
in  consideration  of  a  release  by  him  of  a  debt  due  in  praeaenti  is  not  within  this  section.  — 
McLean  Bros.  &  Rigge  v.  Grice,  (1906),  V.  L.  R.  610;  28  A.  L.  T.  14;  12  A.  L.  R.  324. 

Company  to  transfer  shares  in  register  on  application.  169.  A  company  or 
society  shall  have  the  same  obhgation  on  the  application  of  the  transferor  of  any 
share  or  interest  in  the  company  or  society  to  enter  in  its  register  of  members  the 
name  of  the  transferee  of  such  shares  or  interest  as  if  the  appUcation  for  such  entry 
were  made  by  the  transferee.  —  E.  §  28;  N.  S.  W.  a.  (No.  40  of  1899)  56;  T.  c.  (59  Vic. 
No.  19)  10;  S.  A.  a.  (No.  557)  Sched.  II.  18;  Q.  f.  (53  Vic.  No.  18)  30;  W.  A.  (56  Vic.  No.  8) 
Sched.  II.  18;  N.  Z.  34. 

[§§  170 — 173  relate  to  the  recovery  of  penalties.] 

[§  174  empowers  the  Governor  in  Council  to  make  regulations,  alter  the  forms 
set  forth  in  the  Schedules,  and  the  fees  prescribed.] 

Expense  of  winding-up  where  assets  are  not  sufficient.  175.  Where  a  com- 
pany being  wound  up  either  by  the  Court  or  voluntarily  has  not  siifficient  available 
assets,  the  hquidator  shall  not  be  required  to  incur  any  expense  in  relation  to  the 
winding-up  without  the  express  direction  of  the  Attorney-General. 

Court  may  determine  whether  a  company  certified  as  a  proprietary  company  is  a 
proprietary  company.  176.  The  Court  may,  on  the  apphcation  of  the  Attorney- General 
or  Solicitor- General,  or  of  any  member,  shareholder,  or  creditor  of  any  company 
certified  by  the  Registrar-General  as  a  proprietary  company,  determine  whether 
such  company  is  a  proprietary  company  within  the  meaning  of  this  Act,  and  if 
the  Court  determine  that  it  is  not  a  proprietary  company,  then  the  company  shall 
be  a  limited  company  under  this  and  the  principal  Act,  and  subject  to  all  the  pro- 
visions and  conditions  therein  contained,  except  those  relating  to  proprietary  com- 
panies. 


Schedules. 
First  Schedule. 


Number 
of  Act. 


Short  Title  of  Act. 


Extent  of  Repeal. 


No.  1068. 
No.  1074. 


No.  1269. 


Building  Societies  Act,  1890. 
Companies  Act,  1890. 


Companies  Act  Amendment 
Act,  1892. 


Section  twenty-seven. 

In  section  thirteen,  the  words  "but  save  as  afore- 
said no  alteration  shall  be  made  by  any  com- 
pany in  the  conditions  contained  in  its  memo- 
randum of  association." 

Section  eighty-seven. 

Section  ninety-two. 

Section  one  hundred  and  forty. 

Section  one  hundred  and  fifty-two  and  section 
three  hundred  and  eighty-seven. 

Section  nine. 
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Second  Schedule. 
Memorandum  and  manager's  declaration. 

1.  The  name  of  the  company  is  No  Liability. 

2.  The  objects  of  the  company  are  [set  out  the  objects  of  the  company]: 

3.  The  number  of  shares  in  the  company  is  of  eaoh. 

4.  The  amount  already  paid  up  per  share  is 

5.  The  number  of  shares  subscribed  for  is 

6.  The  names  and  addresses,  and  occupations  of  the  shareholders,  and  the  number  of 
shares  held  by  each,  and  the  amount  paid  up  at  this  date,  are  as  follow: 

Manager. 

I  do  solemnly  and  sincerely  declare  that  I  am  the  manager  of  the 

said  intended  company. 

2.  That  the  above  statement  is  to  the  best  of  my  belief  and  knowledge  true  in  every  par- 
ticular.   And  I  make,  etc. 
Declared,  etc. 
before  me 
A.  B.  J.  P.  

Shareholders'  declaration. 

1.  The  name  of  the  company  is  No  LiabiUty. 

2.  The  objects  of  the  company  are  [set  out  the  objects  of  the  company]: 

3.  The  number  of  shares  in  the  company  is  of  each. 

4.  The  amount  already  paid  up  per  share  is 

5.  The  number  of  shares  subscribed  for  is 

6.  The  names  and  addresses  and  occupations  of  the  shareholders,  and  the  number  of  shares 
held  by  each,  and  the  amount  paid  up  at  this  date,  are  as  follow. 

Shareholders. 

1.  We,  the  undersigned,  do  solemnly  and  sincerely  declare  that  we  are  share- 
holders of  the  said  intended  company. 

2.  That  the  above  statement  is  to  the  best  of  our  beUef  and  knowledge  true  in  every  par- 
ticular.   And  we  each  make,  etc. 

Declared,  etc. 
before  me 
A.  B.  J.  P. 


[Schedules  III.  to  VI.  contain  forms.] 


Seventh  Schedule. 
Meetings  of  creditors  and  eontributories. 

1.  The  meetings  of  creditors  and  eontributories  shall  be  held  within  twenty-one  days 
after  the  date  of  the  winding-up  order,  or  within  such  further  time  as  the  Court  may  approve, 
unless  a  special  manager  has  been  appointed,  in  which  case  such  meetings  shall  be  held  within 
one  month  from  the  date  of  such  order  or  within  such  further  time  as  aforesaid. 

2.  The  official  hquidator  of  the  company  or  society  shall  summon  the  meeting  by  giving 
not  less  than  seven  days'  notice  of  the  time  and  place  thereof  in  the  Government  Gazette  and  in  a 
local  paper.  Notice  of  such  meeting  shall  also  be  sent  by  post  to  every  person  appearing  by 
the  books  to  be  a  creditor  of  the  company  or  society  and  to  every  member  thereof. 

3.  The  meeting  shall  be  held  at  such  place  as  is  , in  the  opinion  of  the  official  hquidator, 
most  convenient  for  the  majority  of  the  creditors  and  eontributories. 

4.  The  official  hquidator,  or  some  person  nominated  by  him,  shall  be  the  chairman  at 
the  meetings. 

5.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  iinless  he  has  duly  proved  a  debt 
to  be  due  to  him,  and  the  proof  has  been  duly  lodged  before  the  time  appointed  for  the  meeting. 

6.  A  creditor  shall  not  vote  in  respect  of  any  unhquidated  or  contingent  debt  or  any  debt 
the  value  of  which  is  not  ascertained. 

7.  For  the  purpose  of  voting  a  secured  creditor  shall,  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him  after  deducting  the  value  of  his  security.  If  he  votes  in  respect  of  his  whole  debt  he  shall 
be  deemed  to  have  surrendered  his  security,  unless  the  Court  on  appUcation  is  satisfied  that 
the  omission  to  value  the  security  has  arisen  from  inadvertence. 

8.  A  creditor  shall  not  vote  in  respect  of  any  debt  on  or  secured  by  a  current  biU  of  ex- 
change or  promissory  note  held  by  him,  unless  he  is  wilhng  to  treat  the  hability  to  him  thereon 
of  every  person  who  is  hable  thereon  antecedently  to  the  company  or  society  and  against  whom 
an  order  of  sequestration  in  insolvency  has  not  been  made,  as  a  security  in  his  hands  and  to 
estimate  the  value  thereof,  and  for  the  purposes  of  voting,  but  not  for  the  purposes  of  dividend, 
to  deduct  it  from  his  proof. 
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9.  It  shall  be  competent  to  the  official  liquidator  within  twenty-eight  days  after  a  proof 
estimating  the  value  of  a  security  as  aforesaid  had  been  made  use  of  in  voting  at  any  meeting 
to  require  the  creditor  to  give  up  the  security  for  the  benefit  of  the  creditors  generally  on  pay- 
ment of  the  value  so  estimated. 

10.  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof  for  the  purpose 
of  voting  but  his  decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is  doubt  whether  the 
proof  of  a  creditor  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to  and 
shall  allow  the  creditor  to  vote,  subject  to  the  vote  being  declared  invalid  in  the  event  of  the 
objection  being  sustained. 

11.  A  creditor  or  a  contributory  may  vote  either  in  person  or  by  proxy. 

12.  a)  Every  instrument  of  proxy  shall  be  in  the  prescribed  form  and  shall  be  issued  by 
an  official  liquidator,  and  every  written  part  thereof  shall  be  in  the  handwriting  of  the  persoa 
giving  the  proxy  or  of  any  manager,  or  clerk,  or  other  person  in  his  regular  employment,  or  of 
a  commissioner  of  the  Supreme  Court  for  taking  affidavits,  or  a  commissioner  for  taking  declara- 
tions and  affidavits,  and  in  case  any  such  written  part  thereof  is  in  the  handwriting  of  any  person 
other  than  the  person  giving  the  proxy  the  said  instrument  shall  set  forth  the  name  and  des- 
cription of  the  person  in  whose  handwriting  such  written  part  has  been  made. 

b)  Unless  the  provisions  of  this  paragraph  are  complied  with  the  instrument  of  proxy 
shall  be  invalid. 

c)  In  case  of  dispute  as  to  compliance  with  the  provisions  of  this  paragraph  the  burden  of 
proof  shall  be  upon  the  person  claiming  to  use  the  instrument  of  proxy. 

13.  General  and  special  forms  of  proxy  shall  be  sent  to  the  creditors  and  contributories 
with  the  notice  summoning  the  meeting,  and  neither  the  name  nor  description  of  the  official 
liquidator  or  of  any  other  person  shall  be  printed  or  inserted  in  the  body  of  any  instrument 
of  proxy  before  it  is  so  sent. 

14.  A  creditor  or  a  contributory  may  give  a  general  proxy  to  his  manager  or  clerk  or 
any  other  person  in  his  regular  employment.  In  such  case  the  instrument  of  proxy  shall  state 
the  relation  in  which  the  person  to  act  thereunder  stands  to  the  creditor  or  contributory. 

15.  A  creditor  or  contributory  may  give  a  special  proxy  to  any  person  to  vote  at  any 
specified  meeting  or  adjournment  thereof:  a)  For  or  against  the  appointment  or  continuance 
in  office  of  any  specified  person  as  Hquidator  or  member  of  the  committee  of  inspection,  and 
b)  On  all  questions  relating  to  any  matter  other  than  those  above  referred  to  and  arising  at 
any  specified  meeting  or  adjournment  thereof. 

16.  A  proxy  shall  not  be  used  unless  it  is  deposited  with  the  official  liquidator  before  the 
meeting  at  which  it  is  to  be  used. 

17.  Where  it  appears  to  the  satisfaction  of  the  Court  that  any  solicitation  has  been  used 
by  or  on  behalf  of  a  liquidator  in  obtaining  proxies  or  in  procuring  the  appointment  of  liquidator, 
except  by  the  direction  of  a  meeting  of  creditors  or  contributories,  the  Court  shall  have  power 
if  it  think  fit  to  order  that  no  remuneration  shall  be  allowed  to  the  person  by  whom  or  on  whose 
behalf  such  solicitation  may  have  been  exercised,  notwithstanding  any  resolution  of  the  committee 
of  inspection  or  of  the  creditors  or  contributories  to  the  contrary. 

18.  A  creditor  or  a  contributory  may  appoint  the  official  liquidator  to  act  in  manner 
prescribed  as  his  general  or  special  proxy. 

19.  The  chairman  of  the  meeting  may  with  the  consent  of  the  meeting  adjourn  the  meet- 
ing from  time  to  time  and  from  place  to  place. 

20.  A  meeting  shall  not  be  competent  to  act  for  any  purpose,  except  the  election  of  a 
chairman,  the  proving  of  debts,  and  the  adjournment  of  the  meeting,  unless  there  are  present 
or  represented  thereat  at  least  three  creditors  or  contributories  or  all  the  creditors  or  contri- 
butories if  their  number  does  not  exceed  three. 

21.  If  within  half-an-hour  from  the  time  appointed  for  the  meeting  a  quorum  of  creditors 
or  contributories  is  not  present  or  represented  the  meeting  shall  be  adjourned  to  the  same  day 
in  the  following  week,  at  the  same  time  and  place,  or  to  such  other  day  as  the  chairman  may 
appoint  not  being  less  than  seven  or  more  than  twenty-one  days. 

22.  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at  the  meeting 
to  be  drawn  up  and  fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be 
signed  by  him  or  by  the  chairman  of  the  next  ensuing  meeting. 

23.  No  person  acting  either  under  a  general  or  a  special  proxy  shall  vote  in  favour  of  any 
resolution  which  would  directly  or  indirectly  place  himself,  his  partner,  or  employer,  or  any 
company  or  society  of  which  he  is  a  director,  manager,  principal  officer,  or  secretary  in  a  position 
to  receive  any  remuneration  out  of  the  estate  of  the  company  otherwise  than  as  a  creditor  ratably 
with  the  other  creditors  of  the  company:  Provided  that  where  any  person  holds  special  proxies 
to  vote  for  an  application  to  the  Court  in  favour  of  the  appointment  for  himself  as  liquidator 
he  may  use  the  said  proxies  and  vote  accordingly. 

24.  In  this  Schedule  the  expression  "official  hquidator"  shall  include  and  be  taken  to 
refer  to  the  liquidator  where  he  is  not  the  official  hquidator. 


[Schedules  VIII.  and  IX.  contain  forms.] 
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g)  61  Vic.  No.  1488.    An  Act  to  amend  the  Companies  Act,  1896 

(6th  August,  1897). 

[§  1  amends  f.  (No.  1482)  §  31.] 

Division  IX.  of  No.  1482  not  to  apply  to  certain  companies.  2.  Division  IX. 
of  the  Companies  Act,  1896,  shall  not  apply  to  any  company  incorporated  in  pui'- 
suance  of  any  scheme  of  arrangement  or  compromise  heretofore  or  hereafter  sanc- 
tioned by  the  Court  under  the  Companies  Acts  if  the  incorporation  of  such  company 
and  the  objects  for  which  it  is  to  be  incorporated  have  been  expressly  provided 
for  in  such  scheme  of  arrangement  or  compromise. 


h)  61  Vic.  No.  1497.    An  Act  to  provide  for  the  Keeping  of  Branch 
Registers  by  No-Liability  Mining  Companies   (6  th  September,  1897). 


i)  61  Vic.  No.  1502.  An  Act  to  remove  certain  Doubts  as  to  the  Operation 
of  Section  thirty-one  of  the  Companies  Act,  1896  (6th  September,  1897). 


j)  61  Vic.  No.  1541.    An  Act  relating  to  Defunct  Companies 
(21st  December,  1897). 

(Provides  that  the  Registrar  shall  act  as  representative  of  defunct  companies  in  certain 
events;  manner  of  execution  of  deeds  and  instruments;  vesting  and  disposition  of  assets  of 
company;  liabiUty  of  Registrar  and  of  Crown  for  property  vested  under  Act;  accounts  and 

statements. ) 

k)  64  Vic.  No.  1645.  An  Act  relating  to  Certain  General  Rules  and  Orders 
made  under  the  Companies  Act,  1896  (19  th  February,  1900). 

(Provides  for  the  vahdation  of  certain  rules  made  by  the  Supreme  Court  under  powers 
conferred  by  the  Companies  Act,  1896.) 


I)  64  Vic.  No.  1699.  An  Act  to  amend  the  Provisions  of  the  Companies 
Act,  relating  to  Life  Assurance,  and  for  other  Purposes  ( 1 7  th  October,  1 900) . 


m)  3  Edw.  7,  No.  1886.    An  Act  to  amend  the  Companies  Acts,  and 
for  other  Purposes  (24  th  December,  1903). 

Short  title  and  citation.  1.  This  Act 'may  be  cited  as  the  Companies  Act,  1903, 
and  this  Act  and  the  Companies  Acts  may  be  cited  together  as  the  Companies  Acts. 

Amendment  of  section  53  of  No.  1482.  2.  Immediately  after  sub-section  1 
of  section  fifty-three  of  the  Companies  Act,  1896,  there  shall  as  and  from  the  com- 
mencement of  the  said  Act  be  deemed  to  have  been  inserted  the  following  sub- 
section: la.  No  such  mortgage  shall  require  to  be  filed  or  registered  under  the 
provisions  of  the  Instruments  Act,  1890,  or  the  Book  Debts  Act,  1896,  anything 
contained  in  such  Acts  or  any  Acts  amending  the  same  to  the  contrary  notwith- 
standing. And  immediately  after  sub-section  7  of  the  same  section  there  shall  as 
and  from  the  commencement  of  the  said  Act  be  deemed  to  have  been  inserted 
the  following  sub-section:  7a.  The  Registrar- General  on  payment  of  the  prescribed 
fees  shall  give  a  certificate  under  this  hand  of  the  registration  of  any  mortgage 
registered  in  pursuance  of  this  section  stating  the  amount  thereby  secured  which 
certificate  shall  be  conclusive  evidence  that  the  requirements  of  this  eection  as  to 
registration  have  been  comphed  with. 
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Qualification.  3.  Nothing  in  this  Act  shall  be  deemed  to  render  valid  any 
mortgage  (created  by  a  company)  which  before  the  passing  of  this  Act  has  been 
declared  invalid  or  been  set  aside  by  any  court  of  competent  jurisdiction. 

[§  4  amends  1.  (No.  1699)  §  3.] 

[§  5  amends  f.  (No.  1482)  §  2,  swpra,  and  is  there  incorporated.] 

Auditing  of  liquidator's  account  under  section  141  of  No.  1482.  6.  The  liqui- 
dator's account  referred  to  in  section  one  hundred  and  forty-one  of  the  Companies 
Act,  1896,  shall  be  audited  by  a  hcensed  auditor  appointed  by  the  Court,  practising 
in  or  near  the  place  where  the  company  carried  on  business  and  such  appointment 
may  be  for  the  whole  period  of  the  hquidation. 

[§  7  amends  a.  (No.  1074)  §  221.] 


n)  6  Edw.  7,  No.  2039.    An  Act  to  further  amend  the  law  relating  to 
Companies  (14th  December,  1906). 

Short  title  and  construction.  1.  This  Act  may  be  cited  as  the  Companies  Act, 
1906,  and  shall  be  read  and  construed  as  one  with  each  Part  of  the  Companies 
Act,  1890,  and  any  Act  amending  the  same,  all  of  which  Acts  and  this  Act  may 
be  cited  together  as  the  Companies  Acts. 

Power  for  companies  to  have  official  seal  for  all  outside  Victoria.  2.  1.  Any 
company  registered  under  any  of  the  provisions  of  the  Companies  Acts  whether 
before  or  after  the  commencement  of  this  Act  whose  objects  require  or  comprise 
the  transaction  of  any  business  whatsoever  in  any  country,  state,  or  colony  situate 
out  of  Victoria  in  which  business  of  the  company  is  carried  on  may  cause  to  be 
prepared  an  official  seal  to  be  used  in  any  such  country,  state,  or  colony.  2.  Every 
such  official  seal  shall  be  as  nearly  a;S  practicable  a  facsimile  of  the  common  seal 
of  the  company,  with  the  exception  that  on  the  face  thereof  there  shall  be  inscribed 
the  name  of  the  country,  state,  or  colony  in  and  for  which  it  is  to  be  used.  3.  Any 
company  may  from  time  to  time  break  up  and  renew  any  such  official  seal. 

Power  to  companies  to  appoint  agent  abroad  to  affix  seal.  3.  Any  company 
having  or  using  an  official  seal  as  aforesaid  may  from  time  to  time  by  any  instru- 
ment in  writing  under  its  common  seal  empower  either  generally  or  in  respect  of 
any  specified  matters  any  person  in  any  country,  state,  or  colony  where  the  business 
of  the  company  is  for  the  time  being  carried  on,  and  for  which  an  official  seal  as 
aforesaid  has  been  prepared,  to  affix  such  official  seal  to  any  deed,  contract,  or 
other  instrument  to  which  the  company  is  a  party  in  such  country,  state,  or  colony. 
In  pursuance  of  such  authority  such  official  seal  may  be  affixed  accordingly  to 
any  deed,  contract,  or  other  instrument. 

Duration  of  powers  granted  to  agent.  4.  As  between  the  company  on  the  one 
hand  and  the  person  named  in  the  instrument  conferring  the  power,  and  all  per- 
sons dealing  with  him  on  the  other  hand,  such  instrument  shall  continue  in  force 
during  the  period,  if  any,  mentioned  therein,  or  if  no  period  is  therein  mentioned 
then  until  notice  of  the  revocation  or  determination  of  the  power  shall  have  been 
given  by  the  company  to  such  person  or  persons  as  aforesaid. 

Person  affixing  seal  to  document  to  certify  date  when  so  affixed.  5.  1.  Whenever 
an  official  seal  as  aforesaid  is  affixed  to  a  document  the  person  affixing  the  same 
shall,  by  writing  under  his  hand  and  written  on  the  document  to  which  the  seal 
is  affixed,  certify  the  date  when  and  the  place  where  the  same  was  affixed.  2.  Any 
document  to  which  any  official  seal  as  aforesaid  shall  have  been  affixed  within 
the  country,  state,  or  colony  the  name  whereof  is  inscribed  on  such  seal  shall  bind 
the  company  in  the  same  way  and  to  the  same  extent,  and  have  the  same  force 
and  effect  as  if  it  had  been  sealed  with  the  common  seal  of  the  company. 

How  companies  to  exercise  power.  6.  The  powers  given  by  this  Act  shall  be 
exercised  only  by  any  company  which  is  expressly  authorized  to  exercise  the  same 
by  its  articles  of  association,  or  rules,  or  regulations,  or  by  a  special  resolution,  or 
a  resolution  passed  at  an  extraordinary  meeting,  as  the  case  may  be,  according  to 
the  provisions  of  the  Companies  Acts,  and  shall  be  exercised  by  such  company 
subject  to  any  directions  or  restrictions  in  the  said  articles  of  association,  rules, 
regulations,  or  resolutions  contained  of  the  company. 

[§  7  amends  a.  (No.  1074)  §  221  and  m.  (No.  1886)  §  7.] 
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o)  7  Edw.  7,  No.  2079.    An  Act  to  further  amend  the  Companies  Acts 

(13  th  August,  1907). 

Short  title  and  citation.  1,  This  Act  may  be  cited  as  the  Oompanies  Act,  1907, 
and  this  Act  and  the  Companies  Acts,  1890,  and  any  Act  amending  the  same  may 
be  cited  together  as  the  Companies  Acts. 

[§  2  repeals  the  Companies  Act  Amendment  Act,  1906.     (No.  2073).] 

[§  3  amends  f.  (No.  1482)  §  31  (2)  (b),  supra,  and  is  there  incorporated.] 

[§  4  relates  to  the  qualification  of  auditors.] 


p)  8  Edw.  7,  No.  2156.    An  Act  relating  to  the  Name,  Style,  or  Title 
of  Companies  (16th  November,  1908). 

Short  title.  1.  This  Act  shall  be  called  and  may  be  cited  as  the  Companies 
Names  Act,  1908. 

Restriction  on  use  in  company's  name  of  "empire"  or  "imperial".  2.  1.  Not- 
withstanding anything  contained  in  any  Act,  no  company,  association,  or  partnership 
the  name,  style,  or  title  of  which  includes  the  word  "empire"  or  the  word  "imperial" 
shall  be  registered  in  Victoria  £is  a  company,  unless  the  Governor  in  Council  by 
order  published  in  the  Government  Gazette  consents  to  the  use  of  such  word  in  the 
name,  style,  or  title  of  such  company.  2.  Such  consent  shall  not  be  granted  to  a 
company,  whether  incorporated  in  Victoria  or  elsewhere,  if  in  the  opinion  of  the 
Governor  in  Council  the  use  of  such  word  by  such  company  would  imply  or  be 
likely  to  convey  the  impression  that  such  company  is  wholly  or  partly  authorized 
or  supported  by,  or  connected  with  His  Majesty's  Government  in  England,  or 
Victoria,  or  any  part  of  His  Majesty's  Dominions. 


q)  1  Geo.  5,  No.  2293.  An  Act  to  consolidate  and  amend  the  law  relating 
to  Companies  and  for  other  Purposes  (4  th  January,  1911).^) 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  the  Companies 
Act,  1910,  and  shall  come  into  operation  on  the  thirty-first  day  of  January,  One 
thousand  nine  hundred  and  eleven.  —  E.  §  205. 

Repeal  of  Acts  and  transitional  provisions. 
Repeal  of  Acts  and  savings.  2.  1.  The  Acts  mentioned  in  the  first  Part  of  the 
fourth  Schedule  to  this  Act  are  hereby  repealed  to  the  extent  specified  in  the  third 
column  of  that  Part :  Provided  that  the  repeal  shall  not  affect :  a)  The  incorporation 
of  any  company  registered  under  any  enactment  hereby  repealed;  nor  b)  Table  A  in 
the  first  Schedule  annexed  to  the  Companies  Act,  1890,  or  any  part  thereof  (either 
as  originally  contained  in  that  Schedule  or  as  altered  in  pursuance  of  section  seventy 
of  that  Act)  so  far  as  the  same  applies  to  any  company  existing  at  the  commencement 
of  this  Act.  2.  The  mention  of  particular  matters  in  this  section  or  in  any  other 
section  of  this  Act  shall  not  prejudice  the  general  application  of  section  twenty- 
seven  of  the  Acts  Interpretation  Act,  1890,  with  regard  to  the  effect  of  repeals.  — 
E.  §  286. 

Saving  ol  pending  proceedings  for  winding  up.  3.  The  provisions  of  this  Act 
with  respect  to  winding-up  shall  not  apply  to  any  company  of  which  the  winding-up 
has  commenced  before  the  commencement  of  this  Act,  but  every  such  company 
shall  be  wound  up  in  the  same  manner  and  with  the  same  incidents  as  if  this  Act 
had  not  passed  and  for  the  purposes  of  the  winding-up  the  Act  or  Acts  under  which 
the  winding-up  commenced  shall  be  deemed  to  remain  in  full  force.  —  E.  §  287. 

')  The  references  in  the  notes  (E.)  are  to  the  Imperial  Companies  (GonaoUdation)  Act, 
1908,  (8  Edw.  7,  c.  69).  In  view  of  the  fact  that  numerous  references  in  other  parts  of  this 
volume  are  to  the  Victorian  Acts  repealed  by  The  Companies  Act,  1910,  it  was  thought  advisable 
to  reprint  the  repealed  Acts.  A  table  showing  how  the  sections  of  the  consolidated  Acts  have  been 
dealt  with  in  the  new  Act  will  be  found  infra. 
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Saving  of  deeds.  4.  Every  conveyance,  mortgage,  or  other  deed  made  before 
the  commencement  of  this  Act  in  pursuance  of  any  enactment  hereby  repealed  shall 
be  of  the  same  force  as  if  this  Act  had  not  passed,  and  for  the  purposes  of  that  deed 
the  repealed  enactment  shall  he  deemed  to  remain  in  full  force.  —  E.  §  288. 

Saving  for  existing  rules  of  procedure,  etc.  5.  Until  revoked  and  except  as  varied 
under  the  powers  of  this  Act  the  general  rules  and  regulations  and  scales  of  fees 
under  the  Companies  Acts  in  force  at  the  commencement  of  this  Act  and  the  rules  of 
Court  in  force  at  the  commencement  of  this  Act  with  respect  to  winding-up  companies 
and  the  practice  and  procedure  for  reducing  capital  and  winding-up  companies  in 
force  at  the  commencement  of  this  Act  shall  so  far  as  they  are  not  inconsistent 
with  this  Act  continue  in  force.  —  E.  §  290. 

Substitution  of  provisions  of  this  Act  for  provisions  of  repealed  Acts.  6.  Where  any 
enactment  repealed  by  this  Act  is  mentioned  or  referred  to  in  any  document  that  docu- 
ment shall  be  read  as  if  the  corresponding  provision  (if  any)  of  this  Act  were  therein 
mentioned  or  referred  to  and  substituted  for  the  repealed  enactment.   —  E.   §  291. 

Saving  for  Parts  II.  III.  and  IV.  of  Companies  Acts.  7,  Nothing  in  this  Act  shall 
affect  the  provisions  of  Parts  II.  III.  or  IV.  of  the  Companies  Act,  1890,  except  that 
references  in  that  Act  to  any  provision  of  the  Companies  Act,  1890,  or  any  Act  repealed 
by  this  Act  shall  be  read  as  references  to  the  corresponding  provision  of  this  Act. 
—  E.  §  293. 

Interpretation,  etc. 

Interpretation.  8.  In  this  Act,  unless  the  context  otherwise  requires,  the  fol- 
lowing expressions  have  the  meanings  hereby  assigned  to  them  (that  is  to  say): 
"Articles"  means  the  articles  of  association  of  a  company  as  originally  framed  or 
as  altered  by  special  resolution,  including  so  far  as  they  apply  to  the  company  the 
regulations  contained  (as  the  case  may  be)  in  Table  A  in  the  first  Schedule  annexed 
to  the  Companies  Act,  1890,  or  in  that  Table  as  altered  in  pursuance  of  section  seventy 
of  that  Act  or  in  Table  A  in  the  first  Schedule  to  this  Act;  "Books  and  papers"  and 
'  'books  or  papers' '  include  accounts,  d  eeds ,  writings ,  and  documents ; '  'Company' '  means 
a  company  formed  and  registered  under  this  Act  or  an  existing  company ;  "Debenture' ' 
includes  debenture  stock;  "Director"  includes  any  person  occupying  the  position 
of  director  by  whatever  name  called;  "Document"  includes  summons,  notice,  order, 
and  other  legal  process  and  registers;  "Existing  company"  means  a  company  formed 
and  registered  under  or  subject  to  Part  I.  of  the  Companies  Act,  1890;  "General 
rules"  means  general  rules  made  under  this  Act  and  includes  forms;  "Manager" 
includes  managing  director  secretary  or  principal  executive  officer  by  whatever 
designation  he  is  styled ;  "Memorandum"  means  the  memorandum  of  association  of 
a  company  as  originally  framed  or  as  altered  in  pursuance  of  the  provisions  of  this  Act 
"Mortgage"  includes  agreement  to  give  a  mortgage;  "Prescribed"  means  as  respects 
the  provisions  of  this  Act  relating  to  the  winding-up  of  companies  prescribed  by 
general  rules  and  as  respects  the  other  provisions  of  this  Act  prescribed  by  the  Gover- 
nor in  Council;  "Prospectus"  means  any  prospectus,  notice,  circular,  advertisement, 
or  other  invitation  offering  to  the  public  for  subscription  or  purchase  any  shares 
or  debentures  of  a  company;  "Share"  means  share  in  the  share  capital  of  the  com- 
pany and  includes  stock  except  where  a  distinction  between  stock  and  shares  is 
expressed  or  implied ;  "Society"  means  any  society  registered  or  deemed  to  be  regis- 
tered under  the  Building  Societies  Act,  1890;  "The  Court"  means  the  Supreme  Court 
or  a  Judge  thereof;  "The  Registrar- General"  includes  any  duly  appointed  Deputy 
Registrar- General  and  where  used  in  connexion  with  or  relating  to  societies  shall 
so  far  as  only  societies  are  concerned  be  construed  to  mean  Registrar  of  Building 
Societies.  —  E.  §  285  A  company  registered  under  this  Part  of  this  Act,  though  formed  for 
mining  purposes  is  not  a  "person"  or  "elective  body  corporate"  within  Mines  Act,  1890  (No.  1 1 20), 
§  49,  50.  —  Moe  C.  M.  Co.  v.  Lithgow,  20  V.  L.  R.  20;  15  A.  L.  T.  222.  A  company  in  which 
aJl  of  the  shares  are  owned  by  a  single  individual,  who  is  the  manager,  and  who  registers  the 
shares  in  the  names  of  persons  who  hold  for  him,  is  nevertheless  distinct  from  such  person.  — 
Goulbum  Valley  etc.,  Co.  v.  Bank  of  N.  S.  W.,  25  V.  L.  R.  702;  22  A.  L.  T.  36;  6  A.  L.  R.  216; 
Affirmed,  26  V.  L.  R.  351;  22  A.  JL.  T.  76;  6  A.  L.  R.  216. 

Part  I.    Constitution  and  Incorporation. 
Prohibition  of  large  partnerships. 
Prohibition  of  partnerships  exceeding  certain  number.  9.  1.  No  company,  associa- 
tion, or  partnership  consisting  of  more  than  ten  persons  shall  be  formed  for  the 
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purpose  of  carrying  on  the  business  of  banking  unless  it  is  registered  as  a  companj- 
under  this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of  Parliament  or  of 
letters  patent.  2.  No  company,  association,  or  partnership  consisting  of  more  than 
twenty  persons  shall  be  formed  for  the  purpose  of  carrying  on  any  other  business 
that  has  for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  part- 
nership, or  by  the  individual  members  thereof,  unless  it  is  registered  as  a  company 
under  this  Act,  or  is  formed  in  pursuance  of  some  other  Act  of  Parliament  or  of 
letters  patent.  —  E.  §  1. 

Memorandum  of  association. 

Mode  of  forming  incorporated  company.  10.  Any  five  or  more  persons  (or  where 
the  company  to  be  formed  wiU  be  a  proprietary  company  within  the  meaning  of 
this  Act,  any  two  or  more  persons)  associated  for  any  lawful  purpose  may  by  sub- 
scribing their  names  to  a  memorandum  of  association  and  otherwise  complying 
with  the  requirements  of  this  Act  in  respect  of  registration  form  an  incorporated 
company  with  or  without  limited  liability  (that  is  to  say)  either:  i)  A  company 
having  the  liability  of  its  members  limited  by  the  memorandum  to  the  amount  if 
any  unpaid  on  the  shares  respectively  held  by  them  (in  this  Act  termed  a  company 
limited  by  shares);  or  ii)  A  company  having  the  liability  of  its  members  limited 
by  the  memorandum  to  such  amount  as  the  members  may  respectively  thereby 
undertake  to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound 
up  (in  this  Act  termed  a  company  limited  by  guarantee);  or  iii)  A  company  not 
having  any  limit  on  the  liabiHty  of  its  members  (in  this  Act  termed  an  unlimited 
company.  —  E.  §  2.  Where  a  sale  of  goods  to  the  defendants  as  directors  and  manager  of  a 
company  was  proved,  and  the  defendants  pleaded  that  the  company  had  not  been  properly 
registered,  and  that  as  a  partnership  it  was  illegal  under  this  section  because  consisting  of  more 
than  twenty  members,  it  was  held  that  it  was  not  competent  for  the  defendants  to  prove  the 
illegality,  and  that  they  were  hable  for  the  price  of  the  goods.  —  Masterton  v.  Blair,  2  V.  R. 
(L.)  19;  2  A.  J.  R.  16.  A  syndicate  consisting  of  more  than  twenty  persons,  formed  for  the  pur- 
pose of  purchasing  a  large  block  of  land,  of  sub-dividing  it  and  reseUing  it  in  small  allotments, 
is  not  such  a  company,  association,  or  partnership.  —  Ballantyne  v.  Raphael,  15  V.  L.  R.  538; 

11  A.  L.  T.  34.  The  memorandum,  in  order  to  bind  subscribers  for  shares,  must  substantially 
carry  out  the  plan  outlined  in  the  prospectus.  —  Bowman  v.  Homan,  1  W.  &  W.  (L.)  390.  — 
ULTRA  VIRES.  —  Any  transaction  which  is  not  expressly  or  by  reasonable  imphcation 
within  the  objects  of  the  company,  as  stated  in  the  memorandum  of  association  construed  as 
a  whole  in  a  reasonable  way  is  ultra  vires.  —  Mountain  Homes,  etc.,  Co.  v.  Marshall,  17  V.  L.  R. 
545;  13  A.  L.  T.  39.  Such  an  act  can  not  be  ratified  except  with  the  consent  of  all  of  the  share- 
holders. A  majority  can  not  bind  a  dissentient  minority.  But  the  circumstances  may  be  such 
that  all  the  shareholders  will  be  deemed  to  have  acquiesced.  —  In  re  Beaconsfield  Heights  Estate 
Co.,  22  V.  L.  R.  97;  17  A.  L.  T.  245;  2  A.  L.  R.  35.  But  ultra  vires  acts  of  companies  constituted 
by  Act  of  ParUament  can  not  be  ratified  with  the  consent  of  all  the  shareholders.  The  pubhc 
has  an  interest  in  not  having  the  directors  exceed  their  powers.  —  Lee  v.  Robertson,  1  W.  &  W. 
(E.)  374,  386.  And  acquiescence  by  the  shareholders  is  not  acquiescence  by  the  company.  — 
Creswick  Grand  Trunk  G.  M.  Co.  v.  Hassall,  5  W.  W.  &  a'  B.  (E.)  49,  83.  A  rule  that  if  general 
meetings  for  the  election  of  directors  be  not  held  at  the  times  appointed,  'the  directors  shall 
continue  in  office  indefinitely,  and  be  considered  as  re-elected,  is  ultra  vires  (under  Act  No.  228, 
§  39).  —  Schmidt  v.  Garden  Gully  Co.,  4  A.  J.  R.  137.  A  resolution  passed  at  a  meeting  of 
shareholders  to  "write  off"  part  of  the  paid-up  capital  account  is  ultra  vires.  —  In  re  Provincial 
&  Suburban  Bank,  2  A.  L.  T.  47.  A  collusive  proceeding  to  execution  upon  the  property  of 
a  company  and  a  sale  thereunder  to  a  new  company  is  invaUd.  —  United  Hand-in-Hand,  etc., 
Co.  V.  National  Bank,  2  V.  L.  R.  (E.)  206,  217,  218.  A  purchase  by  a  company  of  its  own  shares, 
where  the  articles  of  association  authorised  such  purchtise,  but  no  express  power  to  that  effect 
was  contained  in  the  memorandum  of  association,  is  ultra  vires.  —  In  re  Colonial,  etc.,  Co., 
19  V.  L.  R.  381;  15  A.  L.  T.  67.  A  power  to  lend  money  upon  the  security  of  shares,  and  to 
do  all  other  things  that  may  be  conducive  to  the  attainment  of  any  of  its  objects  does  not  authorise 
the  purchase  of  shares  in  another  company  on  speculation;  but  where  money  has  been  advanced 
upon  the  security  of  shares  the  company  is  authorised  to  complete  its  security  by  becoming 
the  registered  owner  thereof.  —  Victorian,  etc..  Bank  v.  Australian  Financial  Agency,  19  V.  L.  R. 
680;  15  A.  L.  T.  31.  A  sale  of  the  assets  of  a  company  in  consideration,  wholly  or  in  part,  of 
the  allotment  to  the  company  of  shares  in  another  company,  operating  in  another  colony,  though 
authorised  by  a  majority  of  the  stockholders,  is  ultra  vires.  —  Manning  v.  Tewksbury  Freehold 
Gold  Dredging  Co.,  (1908)  V.  L.  R.  50.  For  further  applications  of  the  general  doctrine,  and 
interpretation  of  particular  powers  granted,  see  Goulbum  Valley  Butter  Factory  Co.  v.  Bank 
of  N.  S.  W.,  25  V.  L.  R.  702;  22  A.  L.  T.  36;  6  A.  L.  R.  216;  In  re  Melbourne  Locomotive,  etc.. 
Works,  21  V.  L.  R.  442;  17  A.  L.  T.  213;  2  A.  L.  R.  7;  In  re  Beaconsfield  Heights  Estate  Co., 
22  V.  L.  R.  97;  17  A.  L.  T.  245;  2  A.  L.  R.  35;  In  re  Quartz  HUl  G.  M.  Co.,  27  A.  L.  T.  Supp.  13; 

12  A.  L.  R.  (C.  N.)  11.    But  where  an  act  is  within  the  express  or  implied  powers  of  the  company. 
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but  the  rules  of  the  company  prescribe  certain  preliminaries  or  conditions  to  their  exercise, 
the  company  is  bound.  The  public  in  dealing  with  the  company  need  look  only  to  the  memo- 
randum, and  not  to  the  rules  of  internal  management.  —  In  re  Tyson's  Reef  Co.,  3  W.  W.  &  a'  B. 
(L.)  162.  But  if  a  person  dealing  with  the  company  is  aware  of  a  violation  of  such  a  rule  of 
management  he  may  be  precluded  from  recovering.  —  Colonial  Bank  v.  Loch  Fyne  Co.,  3  W.  W. 
&  a'  B.  (L.)  168.  As  to  the  form  of  suit  by  the  dissentient  shareholders,  see  Creswick  Grand 
Trunk  G.  M.  Co.  v.  Hassall,  5  W.  W.  &  a'  B.  (E.)  49,  79;  Nankivell  v.  Benjamin,  18  V.  L.  R.  543. 
Memorandum  of  company  limited  by  sliares.  11.  In  the  case  of  a  company 
limited  by  shares:  1.  The  memorandum  must  state:  i)  The  name  of  the  company 
witli  "Limited"  as  the  last  word  in  its  name ;  ii)  Tlie  objects  of  the  company ;  iii)  That 
the  liability  of  the  members  is  limited ;  iv)  The  amount  of  share  capital  with  which 
the  company  proposes  to  be  registered,  and  the  division  thereof  into  shares  of  a 
fixed  amount.  2.  No  subscriber  of  the  memorandum  may  take  less  than  one  share. 
3.  Each  subscriber  must  write  opposite  to  his  name  the  number  of  shares  he  takes. 

—  E.  §  3. 

Memorandum  of  company  limited  by  guarantee.  12.  In  the  case  of  a  company 
limited  by  guarantee :  I.  The  memorandum  must  state :  i)  The  name  of  the  company 
with  "Limited"  as  the  last  word  in  its  name ;  ii)  The  objects  of  the  company ;  iii)  That 
the  liability  of  the  members  is  limited;  iv)  That  each  member  undertakes  to  con- 
tribute to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  while  he  is  a 
member  or  within  one  year  afterwards  for  payment  of  the  debts  and  liabilities  of 
the  company  contracted  before  he  ceases  to  be  a  member,  and  of  the  costs,  charges, 
and  expenses  of  winding-up  and  for  adjustment  of  the  rights  of  the  contributories 
among  themselves,  such  amount  as  may  be  required  not  exceeding  a  specified  amount. 
2.  If  the  company  has  a  share  capital :  i)  The  memorandum  must  also  state  the 
amoimt  of  share  capital  with  which  the  company  proposes  to  be  registered  and  the 
division  thereof  into  shares  of  a  fixed  amount;  ii)  No  subscriber  of  the  memorandum 
may  take  less  than  one  share ;  iii)  Each  subscriber  must  write  opposite  to  his  name 
the  number  of  shares  he  takes. 

Memorandum  of  unlimited  company.  13.  In  the  case  of  an  unlimited  company; 
1.  The  memorandum  must  state:  i)  The  name  of  the  company;  ii)  The  objects  of 
the  company.  2.  If  the  company  has  a  share  capital :  i)  No  subscriber  of  the  memor- 
andum may  take  less  than  one  share;  ii)  Each  subscriber  must  write  opposite  to 
his  name  the  number  of  shares  he  takes.  —  E.  §  4. 

Signature  of  memorandum.  14.  The  memorandum  must  be  signed  by  each 
subscriber  in  the  presence  of  at  least  one  witness  who  must  attest  the  signature. 

—  B.  §  6. 

Restriction  on  alteration  of  memorandum.  15.  A  company  may  not  alter  the 
conditions  contained  in  its  memorandum  except  in  the  cases  and  in  the  mode  and 
to  the  extent  for  which  express  provision  is  made  in  this  Act.  —  E.  §  7.    For  a  case 

where  dissentient  shareholders  were  not  bound  by  an  alteration,  see  In  re  Provincial,  etc.,  Bank, 
6  V.  L.  R.  (E.)  145.  The  power  to  increase  capital  by  forcing  new  shares  on  existing  share- 
holders must  be  expressed  in  the  clearest  language.  —  In  re  Victoria  Sugar  Co.,  14  V.  L.  R.  471. 

Name  of  company  and  change  of  name.  16.  1 .  A  company  may  not  be  registered 
by  a  name  identical  with  that  by  which  a  company  in  existence  is  already  registered 
or  so  nearly  resembling  that  name  as  to  be  calculated  to  deceive,  except  where  the 
company  in  existence  is  in  the  course  of  being  dissolved  and  signifies  its  consent 
in  such  manner  as  the  Registrar- General  requires.  2.  If  a  company  through  inad- 
vertence or  otherwise  is  without  such  consent  as  aforesaid  registered  by  a  name 
identical  with  that  by  which  a  company  in  existence  is  previously  registered  or  so 
nearly  resembling  it  as  to  be  calculated  to  deceive  the  first-mentioned  company 
may  with  the  sanction  of  the  Registrar- General  change  its  name.  3.  Any  company 
may  by  special  resolution  and  with  the  approval  of  the  Governor  in  Council  signified 
in  writing  change  its  name.  4.  Where  a  company  changes  its  name  the  Registrar- 
General  shall  enter  the  new  name  on  the  register  in  place  of  the  former  name  and 
shall  issue  a  certificate  of  incorporation  altered  to  meet  the  circumstances  of  the  case. 
6.  The  change  of  name  shall  not  affect  any  rights  or  obligations  of  the  company 
or  render  defective  any  legal  proceedings  by  or  against  the  company  and  any 
legal  proceedings  that  might  have  been  continued  or  commenced  against  it  by  its 
former  name  may  be  continued  or  commenced  against  it  by  its  new  name.  — 
E.  §  8. 

Alteration  of  objects  of  company.  17.  1.  Subject  to  the  provisions  of  this  section 
a  company  may  by  special  resolution  alter  the  provisions  of  its  memorandum  with 
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respect  to  the  objects  of  the  company  so  far  as  may  be  required  to  enable  it :  a)  To 
carry  on  its  business  more  economically  or  more  efficiently;  or  b)  To  attain  its  mam 
purpose  by  new  or  improved  means;  or  c)  To  enlarge  or  change  the  local  area  of  its 
operations;  or  d)  To  carry  on  some  business  which  under  existing  circumstances 
may  conveniently  or  advantageously  be  combined  with  the  business  of  the  company; 
or  e)  To  restrict  or  abandon  any  of  the  objects  specified  in  the  memorandum.  2.  The 
alteration  shall  not  take  effect  until  and  except  in  so  far  as  it  is  confirmed  on  petition 
by  the  Court.  3.  Before  confirming  the  alteration  the  Court  must  be  satisfied :  a)  That 
sufficient  notice  has  been  given  to  every  holder  of  debentures  of  the  company,  and 
to  any  persons  or  class  of  persons  whose  interests  will  in  the  opinion  of  the  Court 
be  affected  by  the  alteration;  and  b)  That  with  respect  to  every  creditor  who  in 
the  opinion  of  the  Court  is  entitled  to  object  and  who  signifies  his  objection  in  manner 
directed  by  the  Court,  either  his  consent  to  the  alteration  has  been  obtained  or  his 
debt  or  claim  has  been  discharged  or  has  determined  or  has  been  secured  to  the 
satisfaction  of  the  Court:  Provided  that  the  Court  may  in  the  case  of  any  person 
or  class  for  special  reasons  dispense  with  the  notice  required  by  this  section.  4.  The 
Court  may  make  an  order  confirming  the  alteration  either  whoUy  or  in  part  and  on 
such  terms  and  conditions  as  it  thinks  fit  and  may  make  such  order  as  to  costs  as 
it  thinks  proper.  5.  The  Court  shall  in  exercising  its  discretion  under  this  section 
have  regard  to  the  rights  and  interests  of  the  members  of  the  company  or  of  aiiy  class 
of  them  as  well  as  to  the  rights  and  interests  of  the  creditors,  and  may  if  it  thinks  fit 
adjourn  the  proceedings  in  order  that  an  arrangement  may  be  made  to  the  satisfac- 
tion of  the  Court  for  the  purchase  of  the  interests  of  dissentient  members ;  and  may 
give  such  directions  and  make  such  orders  as  it  may  think  expedient  for  facilitating 
or  carrying  into  effect  any  such  arrangement :  Provided  that  no  part  of  the  capital 
of  the  company  may  be  expended  in  any  such  purchase.  6.  An  office  copy  of  the 
order  confirming  the  alteration  together  with  a  printed  copy  of  the  memorandum 
as  altered  shall  within  fifteen  days  from  the  date  of  the  order  be  filed  by  the  company 
with  the  Registrar- General,  and  he  shall  register  the  same  and  shall  certify  the  regis- 
tration under  his  hand,  and  the  certificate  shall  be  conclusive  evidence  that  all  the 
requirerhents  of  this  Act  with  respect  to  the  alteration  and  the  confirmation  thereof 
have  been  complied  with,  and  thenceforth  the  memorandum  so  altered  shaU  be  the 
memorandum  of  the  company.  The  Court  may  by  order  at  any  time  extend  the 
time  for  the  filing  of  documents  with  the  Registrar- General  under  this  section  for 
such  period  as  the  Court  may  think  proper.  7.  If  a  company  makes  default  in  filing 
with  the  Registrar- General  any  document  required  by  this  section  to  be  filed  with 
him  the  company  shall  be  liable  to  a  fine  not  exceeding  ten  pounds  for  every  day 
during  which  it  is  in  default.  —  E.  §  9.  The  Court  will  not  sanction  an  alteration  the 
object  of  which  is  merely  to  interpret  existing  articles,  or  to  make  them  more  clear.  The  con- 
firmation of  any  alterations  is  within  the  discretion  of  the  Court.  —  In  re  Australian  Widows', 
etc.,  Society,  24  V.  L.  R.  613;  4  A.  L.  R.  (C.  N.)  93.  For  a  case  where  the  Court  refused  to 
confirm  alterations  under  (A)  and  (C)  see  In  re  National  Mutual  Life  Association,  26  V.  L.  R. 
490;  22  A.  L.  T.  109;  6  A.  L.  R.  239. 

Articles  of  association. 

Registration  of  articles.  18.  1.  There  may  in  the  case  of  a  company  limited  by 
shares  and  there  shall  in  the  case  of  a  company  limited  by  guarantee  or  unlimited 
be  registered  with  the  memorandum  articles  of  association  signed  by  the  subscribers 
to  the  memorandum  and  prescribing  regulations  for  the  company.  2.  Articles  of 
association  may  adopt  all  or  any  of  the  regulations  contained  in  Table  A  in  the  first 
Schedule  to  this  Act.  3.  In  the  case  of  an  unlimited  company  or  a  company  limited 
by  guarantee  the  articles  if  the  company  has  a  share  capital  must  state  the  amount 
of  share  capital  with  which  the  company  proposes  to  be  registered.  4.  In  the  case 
of  an  unlimited  company  or  a  company  limited  by  guarantee  if  the  company  has 
not  a  share  capital  the  articles  must  state  the  number  of  members  with  which 
the  company  proposes  to  be  registered  for  the  purpose  of  enabling  the  Registrar- 
General  to  determine  the  fees  payable  on  registration.  —  E.   §  lo.    The  articles  of 

association  and  the  regulations  thereunder  must  be  in  accordance  with  the  terms  of  the 
Act.  —  Schmidt  v.  Garden  Gully  Co.,  4  A.  J.  R.  66,  137.  —  Where  under  the  regulations 
of  a  company  directors  are  elected  by  a  resolution  the  power  to  rescind  resolutions  at  a  sub- 
sequent extraordinary  general  meeting  does  not  include  a  power  to  rescind  such  election.  

Schaw  V.  Wekey,  1  V.  R.  (L.)  205;  1  A.  J.  R.  161;  Aberfeldie  G.  M.  Co.  v.  Walters    2  V  L  R 
E.)  116. 
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Application  of  Table  A.  19.  In  the  case  of  a  company  limited  by  shares  and 
registered  after  the  commencement  of  this  Act,  if  articles  are  not  registered,  or  if 
articles  are  registered  in  so  far  as  the  articles  do  not  exclude  or  modify  the  regulations 
in  Table  A  in  the  first  Schedule  to  this  Act  those  regulations  shall  so  far  as  applicable 
be  the  regulations  of  the  company  in  the  same  manner  and  to  the  same  extent  as 
if  they  were  contained  in  duly  registered  articles.  —  E.  §  15. 

Form  and  signature  of  articles.  20.  Articles  must:  a)  Be  printed;  b)  Be  divided 
into  paragraphs  numbered  consecutively;  c)  Be  signed  by  each  subscriber  of  the 
memorandum  of  association  in  the  presence  of  at  least  one  witness  who  must  attest 
the  signature.  —  E.  §  12.  Cp.  Gillespie  &  Co.  v.  Reid,  (1905),  V.  L.  R.  101;  26  A.  L.  T.  164; 
11  A.  L.  R.  12. 

Alteration  of  articles  by  special  resolution.  21.  Subject  to  the  provisions  of  this 
Act  and  to  the  conditions  contained  in  its  memorandum  a  company  may  by  special 
resolution  alter  or  add  to  its  articles,  and  any  alteration  or  addition  so  made  shall 
be  as  valid  as  if  originally  contained  in  the  articles,  and  be  subject  in  like  manner 
to  alteration  by  special  resolution.  —  E.  §  13. 

General  provisions. 

Effect  of  memorandum  and  articles.  22.  1  The  memorandum  and  articles  shall 
when  registered  bind  the  company  and  the  members  thereof  to  the  same  extent 
as  it  they  respectively  had  been  signed  and  sealed  by  each  member  and  contained 
covenants  on  the  part  of  each  member  his  heirs,  executors,  and  administrators  to 
observe  all  the  provisions  of  the  memorandum  and  of  the  articles  subject  to  the 
provisions  of  this  Act.  2.  All  money  payable  by  any  member  to  the  company  under 
the  memorandum  or  articles  shall  be  a  specialty  debt  due  from  him  to  the  company. 
—  E.  §  14. 

Registration  of  memorandum  and  articles.  23.  The  memorandum  and  the  ar- 
ticles (if  any)  shall  be  filed  with  the  Registrar- General  and  he  shall  retain  and  register 

them.  —  E.  §  15.  In  proof  of  the  in  corporation  of  a  company,  a  Oovernment  Oazette  was  put 
in  evidence,  purporting  to  be  a  certificate  that  the  company  had  been  registered  by  the  sub- 
scriber, Henry  Krone,  Acting  Registrar-General.  Held,  there  had  been  a  full  compliance  with 
the  requirements  of  this  section  as  to  the  certificate  being  signed  by  the  Registrar-General.  — 
Union  Finance,  etc.,  Co.  v.  Woolcott,  15  V.  L.  R.  504;  11  A.  L.  T.  64;  Reg.  v.  Walter,  5  A.  J.  R. 
25.  —  The  court  will  assume  that  the  officer  has  published  this  notice,  and  mere  absence  of  proof 
will  not  justify  the  court  in  saying  that  the  company  has  not  been  duly  registered  and  wholly 
incorporated  under  the  Act.  —  In  re  Hall,   10  A.  L.  T.  30. 

Effect  of  registration.  24.  1.  On  the  registration  of  the  memorandum  of  a  com- 
pany the  Registrar- General  shall  certify  under  his  hand  that  the  company  is  incor- 
porated, and  in  the  case  of  a  limited  company  that  the  company  is  limited  and  in 
the  case  of  a  proprietary  company  that  the  company  is  a  proprietary  company. 
2.  From  the  date  of  incorporation  mentioned  in  the  certificate  of  incorporation  the 
subscribers  of  the  memorandum  together  with  such  other  persons  as  may  from  time 
to  time  become  members  of  the  company  shall  be  a  body  corporate  by  the  name 
contained  in  the  memorandum  capable  forthwith  of  exercising  all  the  functions  of 
an  incorporated  company  and  having  perpetual  succession  and  a  common  seal  with 
power  to  hold  lands,  but  with  such  liability  on  the  part  of  the  members  to  contribute 
to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  as  is  mentioned  in 
this  Act.  —  B.  §  16.  Where  the  registration  is  defective  a  person  who  has  signed  the  deed  of 
association,  is  not  estopped  from  showing  that  the  recitals  in  the  deed  are  erroneous.  —  Reeves 
V.  Greene,  6  W.  W.  &  a'  B.  (L.)  87.  Where  a  declaration  avers  that  a  company  is  "registered", 
and  such  allegation  is  not  traversed,  it  will  be  deemed  to  be  admitted.  —  Wellington,  etc.,  Co. 
v.  Lambrick,  1  V.  R.  (L.)  13;  1  A.  J.  R.  26.  Evidence  showing  that  a  company  is  carrying  on 
business  in  New  South  Wales  and  Victoria,  having  offices  in  both  colonies,  is  prima  facie  evidence 
of  incorporation  in  New  South  Wales.  —  Picturesque  Altas  Co.  v.  Searle,  18  V.  L.  R.  633; 
14  A.  L.  T.  155. 

Conclusiveness  of  certificate  ol  incorporation.  25.  LA  certificate  of  incorpora- 
tion given  by  the  Registrar- General  in  respect  of  any  company  shall  be  conclusive 
evidence  that  all  the  requirements  of  this  Act  in  respect  of  registration  and  of  matters 
precedent  and  incidental  thereto  have  been  complied  with,  and  that  the  association 
is  a  company  authorized  to  be  registered  and  duly  registered  under  this  Act.  2.  The 
Registrar- General  may  if  he  thinks  fit  require  a  statutory  declaration  to  be  made  by 
a  barrister  and  solicitor  of  the  Court  engaged  in  the  formation  of  the  company  or  by 
a  person  named  in  the  articles  as  a  director  or  secretary  of  the  company  to  be  filed 
stating  that  all  or  any  of  the  said  requirements  have  been  complied  with.  —  E.  §  17. 
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Copies  of  memorandum  and  articles  to  be  given  to  members.  26.  1.  Every  com- 
pany shall  send  to  every  member  at  his  request  and  on  payment  of  one  shilling  or 
such  less  sum  as  the  company  may  prescribe  a  copy  of  the  memorandum  and  of  the 
articles  (if  any).  2.  If  a  company  makes  default  in  complying  with  the  requirements 
of  this  section  it  shall  be  liable  for  each  offence  to  a  fine  not  exceeding  one  pound. 
—  E.  §  18. 

Associations  not  for  profit. 

Power  to  dispense  with  "Limited"  in  name  of  charitable  and  other  companies. 
27.  1.  Where  it  is  proved  to  the  satisfaction  of  the  Attorney- General  that  an  associa- 
tion about  to  be  formed  as  a  limited  company  is  to  be  formed  for  the  purposes  of 
recreation  or  amusement  or  for  promoting  commerce,  art,  science,  religion,  charity, 
or  any  other  useful  object  and  intends  to  apply  its  profits  (if  any)  or  other  income 
in  promoting  its  objects,  and  to  prohibit  the  payment  of  any  dividend  to  its  members 
the  Attorney- General  may  by  licence  direct  that  the  association  be  registered  as  a 
company  with  limited  liability  without  the  addition  of  the  word  "Limited"  to  its 
name,  and  the  association  may  be  registered  accordingly.  2.  A  licence  by  the  Attorney 
General  under  this  section  may  be  granted  on  such  conditions  and  subject  to  such 
regulations  as  the  Attorney- General  thinks  fit,  and  those  conditions  and  regulations 
shall  be  binding  on  the  association,  and  shall  if  the  Attorney- General  so  direct  be 
inserted  in  the  memorandum  and  articles  or  in  one  of  those  documents.  3.  For  every 
such  licence  there  shall  be  paid  a  fee  of  five  guineas  or  such  fee  as  may  be  prescribed. 
4.  The  association  shall  on  registration  enjoy  all  the  privileges  of  limited  companies 
and  be  subject  to  all  their  obligations  except  those  of  using  the  word  "Limited" 
as  any  part  of  its  name,  and  of  publishing  its  name  and  of  filing  lists  of  members 
and  directors  and  managers  with  the  Registrar- General;  5.  A  licence  under  this 
section  may  at  any  time  be  revoked  by  the  Attorney- General  and  upon  revocation 
the  Registrar- General  shall  enter  the  word  "Limited"  at  the  end  of  the  name  of  the 
association  upon  the  register,  and  the  association  shall  cease  to  enjoy  the  exemptions 
and  privileges  granted  by  this  section :  Provided  that  before  a  licence  is  so  revoked 
the  Attorney- General  shall  give  to  the  association  notice  in  writing  of  his  intention 
and  shall  afford  the  association  an  opportunity  of  being  heard  in  opposition  to  the 
revocation.  6.  Any  association  or  institution  registered  under  this  section  may 
authorized  by  its  memorandum  or  articles  of  association  or  if  not  so  authorized  may 
with  the  sanction  of  a  special  resolution  establish  and  maintain  biUiard-tables,  chess 
draughts,  and  other  lawful  games  for  its  members.  7.  Section  one  hundred  and  fifteen 
and  sections  one  hundred  and  seventeen  to  one  hundred  and  twenty-three  inclusive 
shall  not  apply  to  a  company  licensed  under  this  section.  —  E.  §  20. 

Companies  limited  by  guarantee. 

Provision  as  to  companies  limited  by  guarantee.  28.  1.  In  the  case  of  a  company 
limited  by  guarantee  and  not  having  a  share  capital,  and  registered  after  the  commence- 
ment of  this  Act  every  provision  in  the  memorandum  or  articles  or  in  any  resolution 
of  the  company  purporting  to  give  any  person  a  right  to  participate  in  the  divisible 
profits  of  the  company  otherwise  than  as  a  member  shall  be  void.  2.  For  the  purpose 
of  the  provisions  of  this  Act  relating  to  the  memorandum  of  a  company  limited  by 
guarantee  and  of  this  section,  every  provision  in  the  memorandum  or  articles  or 
in  any  resolution  of  any  company  Umited  by  guarantee  and  registered  after  the 
commencement  of  this  Act  purporting  to  divide  the  undertaking  of  the  company  into 
shares  or  interests  shall  be  treated  as  a  provision  for  a  share  capital  notwithstanding 
that  the  nominal  amount  or  number  of  the  shares  or  interests  is  not  specified  thereby. 
—  E.  §  21. 

Part  II.  Distribution  and  Reduction  of  Share  Capital,  Registration  of 
Unlimited  Company  as  Limited,  and  Unlimited  Liability  of  Directors. 

Distribution  of  share  capital. 
Nature  of  shares.  29.  1.  The  shares  or  other  interest  of  any  member  in  a  company 
shall  be  personal  estate,  transferable  in  manner  provided  by  the  articles  of  the  com- 
pany, and  shall  not  be  of  the  nature  of  real  estate.  2.  Each  share  in  a  company  having 
a  share  capital  shall  be  distinguished  by  its  appropriate  number.  —  E.  §  22.  Shares 
pledged  as  collateral  may  be  redeemed  Uke  other  mortgaged  property.  —  Niemann  v.  Weller, 
3  W.  W.  &  a'  B.  (E.)  125.    Preferred,  deferred,  and  debenture  stock,  and  shares  in  a  company 
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do  not  pass  under  a  bequest  of  moneys  and  securities.  —  In  the  Will  of  Williamson,  26  A.  L.  T. 
91;    10  A.  L.  R.  197. 

Certificate  of  sliares  or  stock.  30.  A  certificate  under  the  common  seal  of  the 
company  specifying  any  shares  or  stock  held  by  any  member  shall  be  prima  facie 
evidence  of  the  title  of  the  member  to  the  shares  or  stock.  —  E.  §  23. 

Definition  of  member.  31.  1.  The  subscribers  of  the  memorandum  of  a  company 
shall  be  deemed  to  have  agreed  to  become  members  of  the  company,  and  on  its  regis- 
tration shall  be  entered  as  members  in  its  register  of  members.  2.  Every  other  person 
■who  agrees  to  become  a  member  of  a  company  and  whose  name  is  entered  in  its 
register  of  members  shall  be  a  member  of  the  company.  —  E.  §  24. 

Register  of  members.  32.  Every  company  shall  keep  in  one  or  more  books  a 
register  of  its  members  and  enter  therein  the  following  particulars:  i)  The  names 
and  addresses  and  the  occupations  if  any  of  the  members,  and  in  the  case  of  a  compa- 
ny having  a  share  capital,  a  statement  of  the  shares  held  by  each  member  distinguish- 
ing each  share  by  its  number,  and  of  the  amount  paid  or  agreed  to  be  considered  as 
paid  on  the  shares  fo  each  member;  ii)  The  date  at  which  each  person  was  entered 
in  the  register  as  a  member;  iii)  The  date  at  which  any  person  ceased  to  be  a  member. 
2.  If  a  company  fails  to  comply  with  this  section  it  shall  be  liable  to  a  fine  not  exceed- 
ing five  pounds  for  every  day  during  which  the  default  continues,  and  every  director 
and  manager  of  the  company  who  knowingly  and  wilfully  authorizes  or  permits 
the  default  shall  be  liable  to  the  like  penalty.  —  E.    §  25.    A  person   whose   name   was 

entered  on  the  register  for  the  purpose  of  subsequent  transfer  by  him  to  others  was  held  to  be  a 
member  even  though,  with  the  knowledge  of  the  company,  his  name  was  placed  on  the  register 
for  the  mere  ptirpose  of  fulfilling  a  formality  in  the  transfer.  —  In  re  Mercantile  Bank,  20  V.  L.  B. 
489;  16  A.  L.  T.  89,   105. 

Annual  list  of  members  and  summary.  33.  1.  Every  company  having  a  share 
capital  shall  once  at  least  in  every  year  make  a  list  of  all  persons  who,  on  the  day  of 
the  first  or  only  ordinary  general  meeting  in  the  year  are  members  of  the  company 
and  of  aU  persons  who  have  ceased  to  be  members  since  the  date  of  the  last  return 
or  (in  the  case  of  the  first  return)  of  the  incorporation  of  the  company.  2.  The  list 
must  state  the  names,  addresses,  and  occupations  of  all  the  past  and  present  members 
therein  mentioned  and  the  number  of  shares  held  by  each  of  the  existing  members 
at  the  date  of  the  return  specifying  shares  transferred  since  the  date  of  the  last  return 
or  (in  the  case  of  the  first  return)  of  the  incorporation  of  the  company  by  persons 
who  are  still  members  and  have  ceased  to  be  members  respectively  and  the  dates 
of  registration  of  the  transfers,  and  must  contain  a  summary  distinguishing  between 
shares  issued  for  cash  and  shares  issued  as  fully  or  partly  paid  up  otherwise  than 
in  cash,  and  specifying  the  following  particulars :  a)  The  amount  of  the  share  capital 
of  the  company  and  the  number  of  the  shares  into  which  it  is  divided ;  b)  The  number 
of  shares  taken  from  the  commencement  of  the  company  up  to  the  date  of  the  return ; 
c)  The  amount  called  up  on  each  share;  d)  The  total  amount  of  calls  received  inclusive 
of  application  and  allotment  moneys;  e)  The  total  amount  of  calls  unpaid;  f)  The 
total  amount  of  the  sums  (if  any)  paid  by  way  of  commission  in  respect  of  any  shares 
or  debentures  or  allowed  by  way  of  discount  in  respect  of  any  debentures  since  the 
date  of  the  last  return;  g)  The  total  number  of  shares  forfeited;  h)  The  total  amount 
of  shares  or  stock  for  which  share  warrants  are  outstanding  at  the  date  of  the  return ; 
i)  The  total  amount  of  share  warrants  issued  and  surrendered  respectively  since  the 
date  of  the  last  return;  k)  The  number  of  shares  or  amount  of  stock  comprised  in 
each  share  warrant;  1)  The  names  and  addresses  of  the  persons  who  at  the  date  of 
the  return  are  the  directors  of  the  company  or  occupy  the  position  of  directors  by 
whatever  name  called ;  and  m)  The  total  amount  of  debt  due  from  the  company  in 
respect  of  all  mortgages  and  charges  which  are  required  to  be  registered  with  the 
Registrar- General  under  this  Act,  or  which  would  have  been  required  so  to  be  regis- 
tered if  created  after  the  twenty- fourth  day  of  December,  One  thousand  eight  hundred 
and  ninty-six.  3.  The  above  list  and  summary  must  be  contained  in  a  separate  book 
and  must  be  completed  within  fourteen  days  after  the  day  of  the  first  or  only  or- 
dinary general  meeting  in  the  year  and  the  company  must  forthwith  file  with  the 
Registrar- General  a  copy  signed  by  the  manager  or  by  the  secretary  of  the  company. 
4.  If  a  company  makes  default  in  complying  with  the  requirements  of  this  section 
it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues,  and  every  director  and  manager  of  the  company  who  knowingly 
and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 
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5.  Section  ten  of  the  Banks  and  Currency  Act,  1890,  shall  not  apply  to  the  managing 
director,  manager,  chief  cashier,  or  clerk  of  any  company  which  is  required  to  make 
the  list'  and  summary  provided  for  by  this  section.  —  E.  §  26.  A  non-compliance 
with  this  section  extending  over  several  days'  does  not  constitute  a  separate  offence  for  each 
day  so  as  to  be  incapable  of  being  comprised  in  one  summons  and  one  conviction.  —  Ex  parte 
Colonial  Mutual  Life  Assurance  Co.,  4  V.  L.  R.  (L.)  287. 

Limitation  of  liability  of  trustee,  etc.,  registered  as  owners  of  shares.  Trustee 
may  become  registered  holder  of  certain  shares.  Trusts  not  to  be  entered  on  register. 
34.  1.  Any  trustee,  executor,  or  administrator  of  the  estate  of  any  deceased  person 
who  was  registered  as  the  holder  of  a  share  in  any  company  may  become  registered 
as  the  holder  of  such  share  as  such  trustee,  executor,  or  administrator,  and  such 
trustee,  executor,  or  administrator  shall  m  respect  of  such  share  be  subject  to  such 
and  the  same  liabilities  and  no  more  as  he  would  have  been  subjected  to  if  such 
share  had  remained  registered  in  the  name  of  such  deceased  person.  2.  Any  trustee, 
executor,  or  administrator  of  the  estate  of  any  deceased  person  who  was  equitably 
entitled  to  a  share  in  any  company  may  with  the  consent  of  the  company  and  of 
the  registered  holder  of  such  share  become  registered  as  the  holder  of  such  share 
as  such  trustee,  executor,  or  administrator ;  and  such  trustee,  executor,  or  adminis- 
trator shall  in  respect  of  such  share  be  subject  to  such  and  the  same  liabilities  and 
no  more  as  he  would  have  been  subjected  to  if  such  share  had  been  registered  in  the 
name  of  such  deceased  person.  3.  Save  as  hereinbefore  mentioned  no  notice  of  any 
trust  expressed,  impUed,  or  constructive  shall  be  entered  on  the  register  or  be  receiv- 
able by  the  Registrar- General;  4.  This  section  shall  apply  to  all  companies  incorpor- 
ated by  or  under  any  Act  of  the  Parliament  of  Victoria.  —  E.  §  27.  The  cestui  que 
trust  can  not  be  made  Uable  for  falls.  — Melbourne,  etc..  Syndicate  v.  Brougham,  12  V.  L.  R.  902. 
But  equitable  rights  in  shares  may  be  created,  although  no  transfer  is  made.  —  Dean  v.  Gillespie, 
8  A.  L.  T.  140,  overruling  Fattorini  v.  Hill,  8  A.  L.  T.  87.  But  a  company  registering  shares 
as  belonging  to  a  certain  person  as  representative  of  the  estate  of  a  deceased  person  can  not 
subject  such  shares  to  a  lien  to  secure  an  individual  indebtedness  of  such  person  to  the  company. 
—  McLaughlin  v.  Bank  of  Victoria,  20  V.  L.  R.  433;  15  A.  L.  T.  203;  16  A.  L.  T.  54.  As  to 
trustee's  right  to  indemnity,  see  In  re  Mercantile  Bank  of  Australia,  21  V.  L.  R.  476;  17  A.  L.  T 
99;  1  A.  L.  R.  78. 

Registration  of  transfer  at  request  of  transferror.  Holder  of  certificates  may  be 
required  to  bring  In  certificates  to  company.  Person  refusing  to  bring  in  certificates 
may  be  brought  before  Court  or  Judge.  List  of  certificates  called  in  for  cancellation 
to  be  exhibited.  3!».  1.  On  the  application  of  the  transferror  of  any  share  or  interest 
in  a  company  the  company  shall  enter  in  its  register  of  members  the  name  of  the 
transferee  in  the  same  manner  and  subject  to  the  same  conditions  as  if  the  application 
for  the  entry  were  made  by  the  transferee.  2.  a)  On  being  requested  in  writing  so 
to  do  by  the  transferror  of  a  share  in  a  company  the  company,  shall  by  writing  require 
the  person  having  the  possession,  custody,  or  control  of  the  certificate  for  any  such 
share  and  the  transfer  thereof  or  either  of  them  to  bring  the  same  into  the  office 
of  the  company  within  a  period  named  in  such  requisition  not  less  than  seven  days 
from  the  date  thereof  to  have  the  share  certificate  cancelled  or  rectified  and  the 
transfer  thereof  registered  or  otherwise  dealt  with  as  the  case  may  require ;  b)  If  any 
person  refuses  or  neglects  to  comply  with  any  such  requisition  as  aforesaid,  the  said 
transferror  may  apply  to  a  Judge  to  issue  a  summons  for  such  person  to  appear  before 
the  Court  and  show  cause  why  the  documents  mentioned  in  such  requisition  should 
not  be  delivered  up  or  produced  for  the  purpose  mentioned  in  such  requisition;  and 
upon  appearance  before  the  Court  of  any  person  so  summoned  it  shall  be  lawful  for 
the  Court  to  examine  such  person  upon  oath  and  to  receive  other  evidence,  or  if 
he  do  not  appear  after  being  duly  served  with  such  summons  then  to  receive  evidence 
in  his  absence  and  whether  such  person  do  or  do  not  appear  (in  case  the  same  shall 
seem  proper)  to  order  such  person  to  deliver  up  such  documents  to  the  company 
upon  such  terms  or  conditions  as  to  such  Court,  shall  seem  fit,  and  the  cost  of  the 
summons  and  proceedings  thereon  shall  be  in  the  discretion  of  the  Court;  c)  Lists 
of  share  certificates  called  in  as  aforesaid  and  not  brought  in  shall  be  exhibited  in 
the  company's  office  and  shall  be  advertised  in  the  Government  Gazette  and  in  such 
newspapers  and  at  such  time  or  times  as  the  company  shall  think  fit.  —  B.  §  28. 

Transfer  by  personal  representative.  36.  A  transfer  of  the  share  or  other  interest 
of  a  deceased  member  of  a  company  made  by  his  personal  representative  shall  although 
the  personal  representative  is  not  himself  a  member  be  as  valid  as  if  he  had  been 
a  member  at  the  time  of  the  execution  of  the  instrument  of  transfer.  —  E.  §  29. 


COMPANIES  ACT,  1910.  269 

Inspection  of  register  of  members.  37.  1.  The  register  of  members  commencing 
from  the  date  of  the  registration  of  the  company  shall  be  kept  at  the  registered  office 
of  the  company,  and  except  when  closed  under  the  provision  of  this  Act  shall  during 
business  hours  (subject  to  such  reasonable  restrictions  as  the  company  in  general 
ineeting  may  impose  so  that  not  less  than  two  hours  in  each  day  be  allowed  for  inspec- 
tion) be  open  to  the  inspection  of  any  a  member  gratis,  and  to  the  inspection  of  any 
other  person  on  payment  of  one  shilling  or  such  less  sum  as  the  company  may  pre- 
scribe for  each  inspection.  2.  Any  member  or  other  person  may  require  a  copy  of 
the  register  or  of  any  part  thereof  or  of  the  list  and  summary  required  by  this  Act  or 
any  part  thereof  on  payment  of  sixpence  or  such  less  sum  as  the  company  may  pre- 
scribe for  every  hundred  words  of  fractional  part  thereof  required  to  be  copied.  3.  If 
any  inspection  or  copy  required  under  this  section  is  refused  the  company  shall  be 
liable  for  each  refusal  to  a  fine  not  exceeding  two  pounds  and  to  a  further  fine  not 
exceeding  two  pounds  for  every  day  during  which  the  refusal  continues,  and  every 
director  and  manager  of  the  company  who  knowingly  authorizes  or  permits  the 
refusal  shall  be  hable  to  the  like  penalty,  and  any  Judge  of  the  Court  may  by  order 
compel  an  immediate  inspection  of  the  register.  —  E.  §  30. 

Power  to  close  register.  38.  A  company  may  on  giving  notice  by  advertisement 
in  some  newspaper  circulating  in  the  district  in  which  the  registered  office  of  the 
company  is  situate  close  the  register  of  members  for  any  time  or  times  not  exceeding 
in  the  whole  thirty  days  in  each  year.  —  E.  §  31. 

Power  of  Court  to  rectify  register.  39.  l.If:  a)  The  name  of  any  person  is  without 
sufficient  cause  entered  in  or  omitted  from  the  register  of  members  of  a  company ;  or 
b)  Default  is  made  or  unnecessary  delay  takes  places  in  entering  on  the  register  the 
fact  of  any  person  having  ceased  to  be  a  member,  the  person  aggrieved  or  any  mem- 
ber of  the  company  or  the  company  may  apply  to  the  Court  for  rectification  of  the 
register.  2.  The  application  may  be  made  by  motion  in  the  Court  or  by  application 
to  a  Judge  o  the  Court  sitting  in  chambers  or  in  such  other  manner  as  the  Court  may 
direct,  and  tfhe  Court  may  either  refuse  the  application  or  may  order  rectifies ticn 
of  the  register,  and  payment  by  the  company  of  any  damages  sustained  by  any  party 
aggrieved.  3.  On  any  application  under  this  section  the  Court  may  decide  any  question 
relating  to  the  title  of  any  person  who  is  a  party  to  the  application  to  have  his  name 
entered  in  or  omitted  from  the  register,  whether  the  question  arises  between  members 
or  alleged  members  or  between  members  or  alleged  members  on  the  one  hand  and 
the  company  on  the  other  hand;  and  generally  may  decide  any  question  necessary 
or  expedient  to  be  decided  for  rectification  of  the  register.  4.  In  the  case  of  a  company 
required  by  this  Act  to  file  a  list  of  its  members  with  the  Registrar- General  the  Court 
when  making  an  order  for  rectification  of  the  register  shall  by  its  order  direct  notice 
of  the  rectification  to  be  filed  with  the  Registrar- General.  — E.§  32.  A  fraud  which 
was  not  an  inducing  cause  for  the  taking  of  shares  is  not  a  ground  for  ordering  removal  of  name.  — 
Creswick  Grand  Trunk  Co.  v.  Kowell,  2  A.  J.  K.  35.  This  section  includes  as  an  alleged  member 
a  person  demanding  a  transfer  of  shares.  But  he  should  either  serve  his  transferor  with  notice 
of  the  application,  or  give  an  adequate  excuse  for  not  doing  so.  —  In  re  Gippsland  S.  N.  Co., 
1  V.  L.  B.  (E.)  141.  Persons  who  withdrew  their  application  for  shares  before  it  was  acted  on, 
and  never  received  notice  of  allotment  or  registry,  need  not  take  any  steps  to  have  their  names 
removed  from  the  register.  —  In  re  Provincial  and  Suburban  Bank,  7  V.  L.  K.  (E.)  63;  3  A.  L.  T. 
11.  As  to  rights  against  a  promoter  fraudulently  inducing  the  purchase  of  shares,  see  Curwen 
v.  Yan  Yean  Land  Co.,  17  V.  L.  R.  745;  13  A.  L.  T.  147.  The  right  to  rectification  may  be  lost 
by  laches,  especially  if  third  parties  have  altered  their  position  on  the  faith  of  the  plaintiff's 
name  appearing  on  the  register.  —  Whittlesea  Land  Co.  v.  Gutheil,  18  V.  L.  R.  557;  14  A.  L.  T. 
48;  Osborne  Park,  etc.,  Co.  v.  Pegg,  18  V.  L.  R.  515;  In  re  Heights  of  Maribyrnong  Estate  Co.. 
22  V.  L.  R.  432;  18  A.  L.  T.  215;  3  A.  L.  R.  65.  Where  under  the  articles  of  association  the 
directors  have  power  to  decline  to  register  a  transfer  of  shares  where  the  transferor  is  indebted 
to  the  company,  no  order  will  be  made  where  it  appears  that  the  directors  have  never  been 
asked  to  exercise  the  discretion  given  them  under  the  articles.  —  Ex  parte  Perchard,  12  A.  L.  T. 
60.  And  after  the  company  has  gone  into  liquidation  the  Court  will  not  exercise  the  discretion 
thus  vested  in  the  directors.  —  In  re  Chatsworth  Estate  Co.,  18  V.  L.  R.  442;  14  A.  L.  T.  26. 
The  measure  of  damages  for  »  wrongful  refusal  to  register  a,  transfer  of  shares  is  the  value  of 
the  shares  at  the  time  of  the  refusal.  —  McLaugltn  v.  Bank  of  Victoria;  20  V.  L.  R.  433;  15  A. 
L.  T.  203;  16  A.  L.  T.  54.  For  cases  where  the  Court,  having  regard  to  the  justice  of  the  case, 
refused  to  order  a  rectification  of  the  register,  see  In  re  Irrigable  Estates  Co.,  20  V.  L.  B.  492; 
16  A.  L.  T.  116;  In  re  McCracken's  City  Brewery  Co.,  24  V.  L.  R.  803;  21  A.  L.  T.  3;  5  A.  L. 
T.  126.  Where  a  person  whose  name  appears  on  the  register  in  fact  held  the  shares  as  trustee, 
and  the  trust  has  determined,  he  is  entitled  to  have  his  name  removed.  —  In  re  Chatsworth 
Estate  Co.,  18  V.  L.  B.  400;  14  A.  L.  T.  30;  In  re  Conamercial  Bank,  18  A.  L.  T.  241;  3  A.  L. 
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R.  59.  Even  where  the  articles  of  association  empower  the  directors  to  refuse  to  register  a  transfer 
of  shares,  the  discretion  though  absolute  in  its  terms  is  in  the  nature  of  a  trust,  and  must  not 
be  exercised  capriciously  or  unjustly.  —  In  re  Shaw  &  Co.,  21  V.  L.  R.  599;  17  A.  L.  T.  228; 
2  A.  L.  R.  22;  In  re  AustraUan,  etc..  Deposit  Co.,  (1907),  V.  L.  R.  660.  See  further  as  to  dis- 
cretion of  directors  In  re  McCracken's  City  Brewery  Co.,  24  V.  L.  R.  803;  21  A.  L.  T.  3;  5  A. 
L.  R.  126. 

Register  to  be  evidence.  40.  The  register  of  members  shall  be  prima  facie 
evidence  of  any  matters  by  this  Act  decided  or  authorized  to  be  inserted  therein.  — 
E.  §  33. 

Power  for  company  to  keep  branch  register.  41.  1.  A  company  may  if  so  authoriz- 
ed by  its  articles  cause  to  be  kept  in  any  country,  state,  or  colony  a  branch  register 
of  members  (in  this  Act  called  a  branch  register).  2.  The  company  shall  file  with  the 
Registrar- General  notice  of  the  situation  of  the  office  where  any  branch  register  is 
kept  and  of  any  change  in  its  situation,  and  of  the  discontinuance  of  the  office  in 
the  event  of  its  being  discontinued.  —  E.  §  34. 

Regulations  as  to  branch  register.  42.  1.  A  branch  register  shall  be  deemed  to 
be  part  of  the  company's  register  of  members  (in  this  and  the  next  following  section 
called  the  principal  register).  2.  It  shall  be  kept  in  the  same  manner  in  which  the 
principal  register  is  by  this  Act  required  to  be  kept,  except  that  the  advertisement 
before  closing  the  register  shall  be  inserted  in  some  newspaper  circulating  in  the 
district  wherein  the  branch  register  is  kept.  3.  The  company  shall  transmit  to  its 
registered  office  a  copy  of  every  entry  in  its  branch  register  as  soon  as  may  be  after 
the  entry  is  made,  and  shall  cause  to  be  kept  at  its  registered  office  duly  entered  up 
from  time  to  time  a  duplicate  of  its  branch  register,  and  the  duplicate  shall  for  all 
the  purposes  of  this  Act  be  deemed  to  be  part  of  the  principal  register.  4.  Subject 
to  the  provisions  of  this  section  with  respect  to  the  duplicate  register  the  shares 
registered  in  a  branch  register  shall  be  distinguished  from  the  shares  registered  in 
the  principal  register,  and  no  transaction  with  respect  to  any  shares  registered  in  a 
branch  register  shall  during  the  continuance  of  that  registration  be  registered  in 
any  other  register.  5.  The  company  may  discontinue  to  keep  any  branch  register  and 
thereupon  all  entries  in  that  register  shall  be  transferred  to  some  other  branch  register 
kept  by  the  company  in  the  same  country,  state,  or  colony  or  to  the  principal  register ; 
6.  Subject  to  the  provisions  of  this  Act  any  company  may  by  its  articles  make  such 
provisions  as  it  may  think  fit  respecting  the  keepiag  of  branch  registers.   —  E.  §  35. 

"Company"  includes  companies  incorporated  under  any  Victorian  Act.  43.  In  the 
two  immediately  preceding  sections  of  this  Act  the  word  "company"  shall  apply  not 
only  to  companies  under  this  Act  or  Part  I.  of  the  Companies  Act,  1890,  but  also 
to  aU  companies  (not  being  mining  companies  registered  under  Part  II.  of  the  Com- 
panies Act,  1890)  incorporated  by  or  under  any  Act  of  the  Parliament  of  Victoria. 

Issue  and  effect  of  share  warrants  to  bearer.  44.  1.  A  company  limited  by  shares 
if  so  authorized  by  its  articles  may  with  respect  to  any  fuUy  paid-up  shares  or  to 
stock  issue  under  its  common  seal  a  warrant  stating  that  the  bearer  of  the  warrant 
is  entitled  to  the  shares  or  stock  therein  specified,  and  may  provide  by  coupons  or 
otherwise  for  the  payment  of  the  future  dividends  on  the  shares  or  stock  included 
in  the  warrant  in  this  Act  termed  a  share  warrant.  2.  A  share  warrant  shall  entitle 
the  bearer  thereof  to  the  shares  or  stock  therein  specified,  and  the  shares  or  stock 
may  be  transferred  by  delivery  of  the  warrant.  3.  The  bearer  of  a  share  warrant 
shaU  subject  to  the  articles  of  the  company  be  entitled  on  surrendering  it  for  can- 
cellation to  have  his  name  entered  as  a  member  in  the  register  of  members,  and  the 
company  shall  be  responsible  for  any  loss  incurred  by  any  person  by  reason  of  the 
company  entering  in  its  register  the  name  of  a  bearer  of  a  share  warrant  in  respect 
of  the  shares  or  stock  therein  specified  without  the  warrant  being  surrendered  and 
cancelled.  4.  The  bearer  of  a  sliare  warrant  may  if  the  articles  of  the  company  so 
provide  be  deemed  to  be  a  member  of  the  company  within  the  meaniag  of  this  Act 
either  to  the  full  extent  or  for  any  purposes  defined  in  the  articles,  except  that  he 
shall  not  be  qualified  in  respect  of  the  shares  or  stock  specified  in  the  warrant  for 
being  a  director  or  manager  of  the  company  in  cases  where  such  a  qualification  is 
required  by  the  articles.  5.  On  the  issue  of  a  share  warrant  the  company  shall  strike 
out  of  its  register  of  members  the  name  of  the  member  then  entered  therein  as  holding 
the  shares  or  stock  specified  in  the  warrant  as  if  he  had  ceased  to  be  a  member,  and 
shall  enter  in  the  register  the  following  particulars  namely :  i)  The  fact  of  the  issue 
of  the  warrant;  ii)  A  statement  of  the  shares  or  stock  included  in  the  warrant,  dis- 
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tinguishing  each  share  by  its  number;  and  iii)  The  date  of  the  issue  of  the  warrant; 
6.  Until  the  warrant  is  surrendered  the  above  particulars  shall  be  deemed  to  be  the 
particulars  required  by  this  Act  to  be  entered  in  the  register  of  members,  and  on  the 
surrender  the  date  of  the  surrender  must  be  entered  as  if  it  were  the  date  at  which 
a  person  ceased  to  be  a  member.  —  E.  §  37. 

Forgery,  personation,  unlawfully  engraving  plates,  etc.,  45.  1.  If  any  person: 
i)  With  intent  to  defraud  forges  or  alters  or  offers,  utters,  disposes  of,  or  puts  off 
knowing  the  same  to  be  forged  or  altered  any  share  warrant  or  coupon  or  any  docu- 
ment purporting  to  be  a  share  warrant  or  coupon  issued  in  pursuance  of  this  Act; 
or  by  means  of  any  such  forged  or  altered  share  warrant,  coupon,  or  document  pur- 
porting as  aforesaid  demands  or  endeavours  to  obtain  or  receive  any  share  or  interest 
in  any  company  under  this  Act  or  to  receive  any  dividend  or  money  payable  in  res- 
pect thereof  knowing  the  warrant,  coupon,  or  document  to  be  forged  or  altered ;  or 
ii)  Falsely  and  deceitfully  personates  any  owner  of  any  share  or  interest  in  any  com- 
pany or  of  any  share  warrant  or  coupon  issued  in  pursuance  of  this  Act  and  thereby 
obtains  or  endeavours  to  obtain  any  such  share  or  interest  or  share  warrant  or  coupon 
or  receives  or  endeavours  to  receive  any  money  due  to  any  such  owner  as  if  the  of- 
fender were  the  true  and  lawful  owner,  he  shall  be  guilty  of  felony  and  being  con- 
victed thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  kept  in  penal  servitude 
for  any  term  not  exceeding  fifteen  years.  2.  If  any  person  without  lawful  authority 
or  excuse,  proof  whereof  shall  lie  on  him,  engraves  or  makes  on  any  plate,  wood, 
stone,  or  other  material  any  share  warrant  or  coupon  purporting  to  be  a  share  warrant 
or  coupon  issued  or  made  by  any  particular  company  in  pursuance  of  this  Act,  or 
to  be  a  blank  share  warrant  or  coupon  so  issued  or  made,  or  to  be  a  part  of  such  a 
share  warrant  or  coupon,  or  uses  any  such  plate,  wood,  stone,  or  other  material  for 
the  making  or  printing  of  any  such  share  warrant  or  coupon  or  of  any  such  blank 
share  warrant  or  coupon  or  any  part  thereof  respectively,  or  knowingly  has  in  his 
custody  or  possession  any  such  plate,  wood,  stone,  or  other  material,  he  shall  be 
guilty  of  felony  and  being  convicted  thereof  shall  be  liable  at  the  discretion  of  the 
Court  to  be  kept  in  penal  servitude  for  any  term  not  exceeding  fourteen  years  and 
not  less  than  three  years.  —  E.  §  38. 

Power  of  company  to  arrange  for  different  amounts  being  paid  on  shares.  46.  A 
company  if  so  authorized  by  its  articles  may  do  any  one  or  more  of  the  following 
things,  namely :  i)  Make  arrangements  on  the  issue  of  shares  for  a  difference  between 
the  shareholders  in  the  amounts  and  times  of  payment  of  calls  on  their  shares; 
ii)  Accept  from  any  member  who  assents  thereto  the  whole  or  a  part  of  the  amount 
remaining  unpaid  on  any  shares  held  by  him  although  no  part  of  that  amount  has 
been  called  up ;  iii)  Pay  dividend  in  proportion  to  the  amount  paid  up  on  each  share 
where  a  larger  amount  is  paid  up  on  some  shares  than  on  others.  —  E.  §  39. 

Power  to  return  accumulated  profits  in  reduction  of  paid-up  share  capital.  47. 
1.  When  a  company  has  accumulated  a  sum  of  undivided  profits  which  with  the 
sanction  of  the  shareholders  may  be  distributed  among  the  shareholders  in  the  form 
of  a  dividend  or  bonus  it  may  by  special  resolution  return  the  same  or  any  part  thereof 
to  the  shareholders  in  reduction  of  the  paid-up  capital  of  the  company  the  unpaid 
capital  being  thereby  increased  by  a  similar  amount.  2.  The  resolution  shall  not 
take  effect  until  a  memorandum  showing  the  particulars  required  by  this  Act  in 
the  case  of  a  reduction  of  share  capital  has  been  filed  with  and  registered  by  the 
Registrar- General,  but  the  other  provisions  of  this  Act  with  respect  to  reduction 
of  share  capital  shall  not  apply  to  a  reduction  of  paid-up  share  capital  under  this 
section.  3.  On  a  reduction  of  paid-up  capital  in  pursuance  of  this  section  any  share- 
holder or  any  one  or  more  of  several  joint  shareholders  may  within  one  month  after 
the  passing  of  the  resolution  for  the  reduction  require  the  company  to  retain  and  the 
company  shall  retain  accordingly  the  whole  of  the  money  actually  paid  on  the  shares 
held  by  him  either  alone  or  jointly  with  any  other  person  which  in  consequence  of 
the  reduction  would  otherwise  be  returned  to  him  or  them,  and  thereupon  those 
shares  shall  as  regards  the  payment  of  dividend  be  deemed  to  be  paid  up  to  the  same 
extent  only  as  the  shares  on  which  payment  has  been  accepted  by  the  shareholders 
in  reduction  of  paid-up  capital,  and  the  company  shall  invest  and  keep  invested  the 
money  so  retained  in  such  securities  authorized  for  investment  by  trustees  as  the 
company  may  determine,  and  on  the  money  so  invested  or  on  so  much  thereof  as 
from  time  to  time  exceeds  the  amount  of  calls  subsequently  made  on  the  shares 
in  respect  of  which  it  has  been  retained  the  company  shall  pay  the  interest  received 
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from  time  to  time  on  the  securities.  4.  The  amount  retained  and  invested  shall  be 
held  to  represent  the  future  calls  which  may  be  made  to  replace  the  share  capital 
so  reduced  on  those  shares  whether  the  amount  obtained  on  sale  of  the  whole  or 
such  proportion  thereof  as  represents  the  amount  of  any  call  when  made  produces 
more  or  less  than  the  amount  of  the  call.  5.  On  a  reduction  of  paid-up  share  capital  in 
pursuance  of  this  section  the  powers  vested  in  the  directors  of  making  calls  on  share- 
holders in  respect  of  the  amount  unpaid  on  their  shares  shall  extend  to  the  amount 
of  the  unpaid  share  capital  as  augmented  by  the  reduction.  6.  After  any  reduction 
of  share  capital  imder  this  section  the  company  shall  specify  in  the  annual  list 
of  members  required  by  this  Act  the  amounts  retained  at  the  request  of  any  of 
the  shareholders  in  pursuance  of  this  section,  and  shall  specify  in  the  statements 
of  account  laid  before  any  general  meeting  of  the  company  the  amount  of  un- 
divided profits  returned  in  reduction  of  paid-up  share  capital  under  this  section. 
—  E.  §  40. 

Power  of  company  limited  by  shares  to  alter  its  share  capital.  48.  1.  A  company 
limited  by  shares  if  so  authorized  by  its  articles  may  alter  the  conditions  of  its  memor- 
andum as  follows  (that  Ls  to  say)  it  may :  a)  Increase  its  share  capital  by  the  creation 
of  new  shares  of  such  amount  as  it  thinks  expedient;  b)  Consolidate  and  divide  all 
or  any  of  its  share  capital  into  shares  of  larger  amount  than  its  existing  shares; 
c)  Convert  aU  or  any  of  its  paid-up  shares  into  stock  and  reconvert  that  stock  into 
paid-up  shares  of  any  denomination ;  d)  Subdivide  its  shares  or  any  of  them  into 
shares  of  smaller  amount  than  is  fixed  by  the  memorandum  so,  however,  that  in  the 
subdivision  the  proportion  between  the  amount  paid  and  the  amount  if  any  unpaid 
on  each  reduced  share  shaU  be  the  same  as  it  was  in  the  case  of  the  share  from  which 
the  reduced  share  is  derived ;  e)  Cancel  shares  which  at  the  date  of  the  passing  of  the  re- 
solution in  that  behalf  have  not  been  taken  or  agreed  to  be  taken  by  any  person  or 
which  have  been  forfeited  and  diminish  the  amount  of  its  share  capital  by  the  amount 
of  the  shares  so  cancelled.  2.  The  powers  conferred  by  this  section  with  respect  to  sub- 
division of  shares  must  be  exercised  by  special  resolution.  3.  Where  any  alteration 
has  been  made  under  this  section  in  the  memorandum  of  a  company,  every  copy 
of  the  memorandum  issued  after  the  date  of  the  alteration  shall  be  in  accordance 
with  the  alteration.  If  a  company  makes  default  in  complying  with  this  provision 
it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
default  is  made;  and  every  director  and  manager  of  the  company  who  knowingly 
and  wUfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty. 
4.  A  cancellation  of  shares  in  pursuance  of  this  section  shall  not  be  deemed  to  be  a 
reduction  of  share  capital  within  the  meaning  of  this  Act.  —  E.  §  41. 

Notice  to  Registrar- General  of  consolidation  of  share  capital ;  conversion  of  shares 
into  stoclc.  49.  Where  a  company  having  a  share  capital  has  consolidated  and  divided  its 
share  capital  into  shares  of  larger  amount  than  its  existing  shares  or  converted  any 
of  its  shares  into  stock  or  reconverted  stock  into  shares  it  shaU  file  notice  with  the 
Registrar-  Gteneral  of  the  consolidation,  division,  conversion,  or  reconversion  specify- 
ing the  shares  consolidated,  divided,  or  converted,  or  the  stock  reconverted.  — 
E.  §  42. 

Effect  of  conversion  of  shares  into  stock.  50.  Where  a  company  having  a  share 
capital  has  converted  any  of  its  shares  into  stock  and  given  notice  of  the  conversion 
to  the  Registrar-  General  all  the  provisions  of  this  Act  which  are  applicable  to  shares 
only  shall  cease  as  to  so  much  of  the  share  capital  as  is  converted  into  stock;  and 
the  register  of  members  of  the  company  and  the  list  of  members  to  be  filed  with  the 
Registrar- General  shall  show  the  amount  of  stock  held  by  each  member  instead 
of  the  amount  of  shares  and  the  particulars  relating  to  shares  hereinbefore  required 
by  this  Act.  —  E.  §  43. 

Notice  of  increase  of  share  capital  or  of  members.  51.  1.  Where  a  company 
having  a  share  capital  whether  its  shares  have  or  have  not  been  converted  into  stock 
has  increased  its  share  capital  beyond  the  registered  capital  and  where  a  company 
not  having  a  share  capital  has  increased  the  number  of  its  members  beyond  the 
registered  number  it  shall  file  with  the  Registrar- General  in  the  case  of  an  increase 
of  share  capital  within  fifteen  days  after  the  passing  or  in  the  case  of  a  special  resolu- 
tion the  confirmation  of  the  resolution  authorizing  the  increase  and  in  the  case  of  an 
increase  of  members  within  fifteen  days  after  the  increase  was  resolved  on  or  took 
place  notice  of  the  increase  of  capital  or  members,  and  the  Registrar- General  shall 
record  the  increase.  2.  If  a  company  makes  default  in  complying  with  the  requirement 
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of  this  section  it  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
during  which  the  default  continues,  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the 
like  penalty.  —  E.  §  44. 

Re-organization  of  share  capital.  52.  LA  company  limited  by  shares  may  by 
special  resolution  confirmed  by  an  order  of  the  Court  modify  the  conditions  contained 
in  its  memorandum  so  as  to  re-organize  its  share  capital  whether  by  the  consolidation 
of  shares  of  different  classes  or  by  the  division  of  its  shares  into  shares  of  different 
classes:  Provided  that  no  preference  or  special  privilege  attached  to  or  belonging 
to  any  class  of  shares  shall  be  interfered  with  except  by  a  resolution  passed  by  a 
majority  in  number  of  shareholders  of  that  class  holding  three-fourths  of  the  share 
capital  of  that  class  and  confirmed  at  a  meeting  of  shareholders  of  that  class  in  the 
same  manner  as  a  special  resolution  of  the  company  is  required  to  be  confirmed, 
and  every  resolution  so  passed  shall  bind  all  shareholders  of  the  class;  2.  Where 
an  order  is  made  under  this  section  an  office  copy  thereof  shall  be  filed  with  the 
Registrar- General  within  seven  days  after  the  making  of  the  order  or  within  such 
further  time  as  the  Court  may  allow,  and  the  resolution  shall  not  take  effect  until 
such  a  copy  has  been  so  filed.  —  E.  §  45. 

Reduction  of  share  capital. 

Special  resolution  for  reduction  of  share  capital.  53.  1.  Subject  to  confirmation 
by  the  Court  a  company  limited  by  shares  if  so  authorized  by  its  articles  may  by 
special  resolution  reduce  its  share  capital  in  any  way  and  in  particular  (without 
prejudice  to  the  generaUty  of  the  foregoing  power)  may:  a)  Extinguish  or  reduce 
the  liability  on  any  of  its  shares  in  respect  of  share  capital  not  paid  up ;  or  b)  Either 
with  or  without  extinguishing  or  reducing  liability  on  any  of  its  shares,  cancel  any 
paid-up  share  capital  which  is  lost  or  unrepresented  by  available  assets;  or  c)  Either 
with  or  without  extinguishing  or  reducing  liability  on  any  of  its  shares  pay  off  any 
paid-up  share  capital  which  is  in  excess  of  the  wants  of  the  company,  and  may  if 
and  so  far  as  is  necessary  alter  its  memorandum  by  reducing  the  amount  of  its  share 
capital  and  of  its  shares  accordingly.  2.  A  special  resolution  under  this  section  is 
in  this  Act  called  a  resolution  for  reducing  share  capital.  —  E.  §  46. 

Application  to  Court  for  confirming  order.  54.  Where  a  company  has  passed  and 
confirmed  a  resolution  for  reducing  share  capital  it  may  apply  by  petition  to  the 
Court  for  an  order  confirming  the  reduction.  —  E.  §  47. 

Addition  to  name  of  company  of  "and  reduced".  55.  On  and  from  the  confirma- 
tion by  a  company  of  a  resolution  for  reducing  share  capital  or  where  the  reduction 
does  not  involve  either  the  diminution  of  any  liability  in  respect  of  unpaid  share 
capital  or  the  payment  to  any  shareholder  of  any  paid-up  share  capital,  then  on  and 
from  the  presentation  of  the  petition  for  confirming  the  reduction  the  company 
shall  add  to  its  name  until  such  date  as  the  Court  may  fix  the  words  "  and  reduced" 
as  the  last  words  in  its  name,  and  those  words  shall  until  that  date  be  deemed  to 
be  part  of  the  name  of  the  company:  Provided  that  where  the  reduction  does  not 
involve  either  the  diminution  of  any  liability  in  respect  of  unpaid  share  capital  or 
the  payment  to  any  shareholder  of  any  paid-up  share  capital  the  Court  may,  if  it 
thinks  expedient,  dispense  altogether  with  the  addition  of  the  words  "and  reduced". 
—  E.   §  48. 

Objections  by  creditors  and  settlement  of  list  of  objecting  creditors.  56.  1.  Where 
the  proposed  reduction  of  share  capital  involves  either  diminution  of  liability  in 
respect  of  unpaid  share  capital  or  the  payment  to  any  shareholder  of  any  paid-up 
share  capital,  and  in  any  other  case  if  the  Court  so  directs,  every  creditor  of  the 
company  who  at  the  date  fixed  by  the  Court  is  entitled  to  any  debt  or  claim  which 
if  that  date  were  the  commencement  of  the  winding-up  of  the  company  would  be 
admissible  in  proof  against  the  company  shall  be  entitled  to  object  to  the  reduction. 
2.  The  Court  shall  settle  a  list  of  creditors  so  entitled  to  object  and  for  that  purpose 
shall  ascertain  as  far  as  possible  without  requiring  an  application  from  any  creditor, 
the  names  of  those  creditors  and  the  nature  and  amount  of  their  debts  or  claims,  and 
may  publish  notices  fixing  a  day  or  days  within  which  creditors  not  entered  on  the 
list  are  to  claim  to  be  so  entered  or  are  to  be  excluded  from  the  right  of  objecting  to 
the  reduction.  3.  Where  a  creditor  entered  on  the  list  whose  debt  or  claim  is  not 
discharged  or  determined  does  not  consent  to  the  reduction  the  Court  may  if  it  thinks 
fit  dispense  with  the  consent  of  that  creditor  on  the  company  securing  payment  of 
B  18 
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his  debt  or  claim  by  appropriating  as  the  Court  may  direct  the  following  amount 
(that  is  to  say) :  i)  If  the  company  admits  the  full  amount  of  his  debt  or  claim  or 
though  not  admitting  it  is  willing  to  provide  for  it  then  the  full  amount  of  the  debt 
or  claim ;  ii)  If  the  company  does  not  admit  or  is  not  willing  to  provide  for  the  fuU 
amount  of  the  debt  or  claim  or  if  the  amount  is  contingent  or  not  ascertained,  then  an 
amount  fixed  by  the  Ck)urt  after  the  like  inquiry  and  adjudication  as  if  the  company 
were  being  wound  up  by  the  Court.  —  E.  §  49. 

Order  confirming  reduction.  57.  The  Court  if  satisfied  with  respect  to  every 
creditor  of  the  company  who  under  this  Act  is  entitled  to  object  to  the  reduction 
that  either  his  consent  to  the  reduction  has  been  obtained  or  his  debt  or  claim  has 
been  discharged  or  has  determined  or  has  been  secured  may  make  an  order  confirming 
the  reduction  on  such  terms  and  conditions  as  it  thinks  fit.  —  E.  §  50.  The  list  of 
creditors  must  be  settled  at  the  time  that  appUcation  for  confirmation  is  made  to  the  Court.  — 
In  re  Ballarat  Land,  etc.,  Co.,  3  A.  L.  R.  216.  See  also  In  re  Squatting  Investment  Co.,  5  A.  L. 
R.  (C.  N.)  89,  6  A.  L.  R.    (C.  N.) 

Kegistration  of  order  and  minute  of  reduction.  58.  1.  The  Registrar- General 
on  production  to  him  of  an  order  of  the  Court  confirming  the  reduction  of  the  share 
capital  of  a  company  and  the  filing  with  him  of  a  copy  of  the  order  and  of  a  minute 
(approved  by  the  Court)  showing  with  respect  to  the  share  capital  of  the  company 
as  altered  by  the  order  the  amount  of  the  share  capital  the  number  of  shares  into 
which  it  is  to  be  divided  and  the  amount  of  each  share  and  the  amount  (if  any)  at 
the  date  of  the  registration  deemed  to  be  paid  up  on  each  share  shall  register  the 
order  and  minute.  2.  On  the  registration  and  not  before  the  resolution  for  reducing 
share  capital  as  confirmed  by  the  order  so  registered  shall  take  effect.  3.  Notice  of 
the  registration  shall  be  published  in  such  maimer  as  the  Court  may  direct.  4.  The 
Registrar- General  shall  certify  under  his  hand  the  registration  of  the  order  and 
minute,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  requirements 
of  this  Act  with  respect  to  reduction  of  share  capital  have  been  compUed  with  and 
that  the  share  capital  of  the  company  is  such  as  is  stated  in  the  minute.  —  E.  §  51. 

Minute  to  form  part  of  memorandum.  59.  The  minute  when  registered  shall 
be  deemed  to  be  substituted  for  the  corresponding  part  of  the  memorandum  of 
the  company  and  shall  be  valid  and  alterable  as  if  it  had  been  originally  contained 
therein,  and  must  be  embodied  in  every  copy  of  the  memorandum  issued  after  its 
registration.  2.  If  a  company  makes  default  in  complying  with  the  requirements 
of  this  section  it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in 
respect  of  which  default  is  made,  and  every  director  and  manager  of  the  company 
who  knowingly  and  wiltuUy  authorizes  or  permits  the  default  shall  be  liable  to  the 
Uke  penalty.  —  E.  §  52. 

Liability  of  members  in  respect  of  reduced  shares.  60.  A  member  of  the  company 
past  or  present  shall  not  be  liable  in  respect  of  any  share  to  any  call  or  contribution 
exceeding  in  amount  the  difference  (if  any)  between  the  amount  paid  or  (as  the  case 
may  be)  the  reduced  amount  if  any  which  is  to  be  deemed  to  have  been  paid  on  the 
share  and  the  amount  of  the  share  as  fixed  by  the  minute :  Provided  that  if  any  credi- 
tor entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction  of  share  capital 
is  by  reason  of  his  ignorance  of  the  proceedings  for  reduction  or  of  their  nature  and 
effect  with  respect  to  his  claim  not  entered  on  the  list  of  creditors  and  after  the  re- 
duction the  company  is  unable  within  the  meaning  of  the  provisions  of  this  Act 
with  respect  to  winding  up  by  the  Court  to  pay  the  amount  of  his  debt  or  claim  then : 
i)  Every  person  who  was  a  member  of  the  company  at  the  date  of  the  registration 
of  the  order  for  reduction  and  minute  shall  be  liable  to  contribute  for  the  payment 
of  that  debt  or  claim  an  amount  not  exceeding  the  amount  which  he  would  have 
been  liable  to  contribute  if  the  company  had  commenced  to  be  wound  up  on  the 
day  before  that  registration;  and  ii)  If  the  company  is  wound  up  the  Court  on  the 
application  of  any  such  creditor  and  proof  of  his  ignorance  as  aforesaid  may  if  it 
thinks  fit  settle  accordingly  a  list  of  persons  so  liable  to  contribute,  and  make  and 
enforce  calls  and  orders  on  the  contributories  settled  on  the  list  as  if  they  were  or- 
dinary contributories  in  a  winding-up.  Nothing  in  this  section  shall  affect  the  rights 
of  the  contributories  among  themselves.  —  E.  §  53. 

Penalty  on  concealment  of  name  of  creditor.  61.  If  any  director,  manager,  or 
officer  of  the  company  wilfully  conceals  the  name  of  any  creditor  entitled  to  object 
to  the  reduction  or  wilfuUy  misrepresents  the  nature  or  amount  of  the  debt  or  claim 
of  any  creditor  or  if  any  director  or  manager  of  the  company  aids  or  abets  in  or  is 
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privy  to  any  such  concealment  or  misrepresentation  as  aforesaid  every  such  director, 
manager,  or  officer  shall  be  guilty  of  a  misdemeanour.  —  E.  §  54. 

Publication  of  reasons  for  reduction.  62.  In  any  case  of  reduction  of  share  capital 
the  Court  may  require  the  company  to  publish  as  the  Court  directs  the  reasons  for 
reduction  or  such  other  information  in  regard  thereto  as  the  Court  may  think  ex- 
pedient with  a  view  to  give  proper  information  to  the  public,  and  if  the  Court  thinks 
fit  the  causes  which  led  to  the  reduction.  —  E.  §  55. 

Increase  and  reduction  of  share  capital  in  case  of  a  company  limited  by  guarantee 
having  a  share  capital.  63.  A  company  limited  by  guarantee  and  registered  after  the 
commencement  of  this  Act  may  if  it  has  a  share  capital  and  is  so  authorized  by  its 
articles  increase  or  reduce  its  share  capital  in  the  same  manner  and  subject  to  the 
same  conditions  in  and  subject  to  which  a  company  limited  by  shares  may  increase 
or  reduce  its  share  capital  under  the  provisions  of  this  Act.  —  E.  §  56. 

Registration  of  unlimited  company  as  limited. 

Registration  of  unlimited  company  as  limited.  64.  1.  Subject  to  the  provisions 
of  this  section  any  company  registered  as  unlimited  may  register  under  this  Act 
as  Umited,  or  any  company  already  registered  as  a  limited  company  may  re-register 
under  this  Act,  but  the  registration  of  an  unlimited  company  as  a  limited  company 
shall  not  affect  any  debts,  liabilities,  obligations,  or  contracts  incurred  or  entered  into 
by,  to,  with,  or  on  behalf  of  the  company  before  the  registration,  and  those  debts,  liabi- 
lities, obligations  and  contracts  may  be  enforced  in  manner  provided  by  Part  VII. 
of  this  Act  in  the  case  of  a  company  registered  in  pursuance  of  that  Part.  2.  On  regis- 
tration in  pursuance  of  this  section  the  Registrar- General  shall  close  the  former 
registration  of  the  company  and  may  dispense  with  the  filing  with  him  of  copies 
of  any  documents  with  copies  of  which  he  was  furnished  on  the  occasion  of  the  ori- 
ginal registration  of  the  company,  but  save  as  aforesaid  the  registration  shall  take 
place  in  the  same  manner  and  shall  have  effect  as  if  it  were  the  first  registration  of 
the  company  under  this  Act  and  as  if  the  provisions  of  the  Act  under  which  the 
company  was  previously  registered  and  regulated  had  been  contained  in  different 
Acts  of  Parliament  from  those  under  which  the  company  is  registered  as  a  limited 
company.  —  E.  §  57. 

Power  of  unlimited  company  to  provide  for  reserved  share  capital  on  re-registra- 
tion. 65.  An  unlimited  company  having  a  share  capital  may  by  its  resolution  for 
registration  as  a  limited  company  in  pursuance  of  this  Act  do  either  or  both  of  the  fol- 
lowing things,  namely:  a)  Increase  the  nominal  amount  of  its  share  capital  by  in- 
creasing the  nominal  amount  of  each  of  its  shares,  but  subject  to  the  condition  that 
no  part  of  the  increased  capital  shall  be  capable  of  being  called  up  except  in  the 
event  and  for  the  purposes  of  the  company  being  wound  up ;  b)  Provide  that  a  speci- 
fied portion  of  its  uncalled  share  capital  shall  not  be  capable  of  being  called  up  except 
in  the  event  and  for  the  purposes  of  the  company  being  wound  up.  —  E.  §  58. 

Reserve  liability  of  limited  com.pany. 
Reserve  liability  of  limited  company.  66.  A  limited  company  may  by  special 
resolution  determine  that  any  portion  of  its  share  capital  which  has  not  been  already 
called  up  shall  not  be  capable  of  being  called  up  except  in  the  event  and  for  the  pur- 
poses of  the  company  being  wound  up,  and  thereupon  that  portion  of  its  share  capital 
shall  not  be  capable  of  being  called  up  except  in  the  event  and  for  the  purposes 
aforesaid.  —  E.  §  59. 

Unlimited  liability  of  directors. 

Limited  company  may  have  directors  with  unlimited  liability.  67.  1.  In  a  limited 
company  the  liability  of  the  directors  or  managers  or  of  the  managing  director  may 
if  so  provided  by  the  memorandum  be  unUmited.  2.  In  a  limited  company  in  which 
the  liabihty  of  a  director  or  manager  is  unhmited  the  directors  or  managers  of  the 
company  (if  any)  and  the  member  who  proposes  a  person  for  election  or  appointment 
to  the  office  of  director  or  manager  shall  add  to  that  proposal  a  statement  that  the 
liability  of  the  person  holding  that  office  will  be  unlimited,  and  the  promoters,  direc- 
tors, managers,  and  secretary  (if  any)  of  the  company  or  one  of  them  shall  before 
the  person  accepts  the  office  or  acts  therein  give  him  notice  in  writing  that  his  Uability 
will  be  unlimited.  3.  If  any  director,  manager,  or  proposer  makes  default  in  adding 
such  a  statement  or  if  any  promoter,  director,  manager,  or  secretary  makes  default 
in  giving  such  a  notice  he  shall  be  liable  to  a  fine  not  exceeding  one  hundred  pounds 
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and  shall  also  be  liable  for  any  damage  which  the  person  so  elected  or  appointed 
may  sustain  from  the  default,  but  the  liability  of  the  person  elected  or  appomted 
shall  not  be  affected  by  the  default.  —  E.  §  60. 

Special  resolution  of  limited  company  making  liability  of  directors  unlimited. 
68.  1.  A  hmited  company  if  so  authorized  by  its  articles  may  by  special  resolution 
alter  its  memorandum  so  as  to  render  unlimited  the  liability  of  its  directors  or  man- 
agers or  of  any  managing  director;  2.  Upon  the  confirmation  of  any  such  special 
resolution  the  provisions  thereof  shall  be  as  valid  as  if  they  had  been  originally  con- 
tained in  the  memorandum;  and  a  copy  thereof  shall  be  embodied  in  or  annexed 
to  every  copy  of  the  memorandum  issued  after  the  confirmation  of  the  resolution. 
3.  If  a  company  makes  default  in  complying  with  the  requirements  of  this  Bection 
it  shall  be  hable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
default  is  made,  and  every  director  or  manager  of  the  company  who  knowingly  and 
wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty.  —  E.  §  61. 

Part  III.    Management  and  Administration. 

Office  and  name. 

Registered  office  of  company.  69.  1.  Every  company  shall  have  a  registered 
office  to  which  all  communications  and  notices  may  be  addressed.  2.  Notice  of  the 
situation  of  the  registered  office  and  of  any  change  therein  shaU  be  filed  with  the 
Registrar- General,  who  shall  record  the  same.  3.  If  a  company  carries  on  business 
without  complying  with  the  requirements  of  this  section  it  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  for  every  day  during  which  it  so  carries  on  business. 
—  E.  §  62. 

Publication  of  name  by  a  limited  company.  70.  1.  Every  limited  company: 
a)  Shall  paint  or  affix  and  keep  painted  or  affixed  its  name  on  the  outside  of  every 
office  or  place  in  which  its  business  is  carried  on  in  a  conspicuous  position  in  letters 
easily  legible ;  b)  Shall  have  its  name  engraven  in  legible  characters  on  its  seal;  c)  Shall 
have  its  name  mentioned  in  legible  characters  in  all  notices,  advertisements,  and 
other  official  publications  of  the  company,  and  in  aU  bills  of  exchange,  promissory 
notes,  endorsements,  cheques,  and  orders  for  money  or  goods  purporting  to  be  signed 
by  or  on  behalf  of  the  company  and  in  all  bills  of  parcels,  invoices,  receipts,  and 
letters  of  credit  of  the  company.  2.  If  a  limited  company  does  not  paint  or  affix  and 
keep  painted  or  affixed  its  name  in  manner  directed  by  this  Act  it  shall  be  liable 
to  a  fine  not  exceeding  five  pounds  for  not  so  painting  or  affixing  its  name  and  for 
every  day  during  which  its  name  is  not  kept  painted  or  affixed,  and  every  director 
and  manager  of  the  company  who  knowingly  and  wilfuUy  authorizes  or  permits 
the  default  shall  be  liable  to  the  like  penalty.  3.  If  any  director,  manager,  or  officer 
of  a  limited  company  or  any  person  on  its  behalf  uses  or  authorizes  the  use  of  any 
seal  purporting  to  be  a  seal  of  the  company  whereon  its  name  is  not  so  engraven  as 
aforesaid,  or  issues  or  authorizes  the  issue  of  any  notice,  advertisement,  or  other  official 
publication  of  the  company,  or  signs  or  authorizes  to  be  signed  on  behalf  of  the  com- 
pany any  bill  of  exchange,  promissory  note,  endorsement,  cheque,  order  for  money 
or  goods,  or  issues  or  authorizes  to  be  issued  any  biU  of  parcels,  invoice,  receipt,  or 
letter  of  credit  of  the  company  wherein  its  name  is  not  mentioned  in  manner  aforesaid 
he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds,  and  shall  further  be  personally 
liable  to  the  holder  of  any  such  bill  of  exchange,  promissory  note,  cheque,  or  order 
for  money  or  goods  for  the  amount  thereof,  unless  the  same  is  duly  paid  by  the 
company.  —  E.  §  63. 

Meetings  and  proceedings. 

Annual  general  meeting.  71.  1.  A  general  meeting  of  every  company  shall  be 
held  once  at  the  least  in  every  calendar  year  and  not  more  than  fifteen  months  after 
the  holding  of  the  last  preceding  general  meeting,  and  if  not  so  held  the  company 
and  every  director,  manager,  secretary,  and  other  officer  of  the  company  who  is 
knowingly  a  party  to  the  default  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 
2.  When  default  has  been  made  in  holding  a  meeting  of  the  company  in  accordance 
with  the  provisions  of  this  section  the  Court  may  on  the  application  of  any  member 
of  the  company  caU  or  direct  the  calling  of  a  general  meeing  of  the  company.  — 
E.  §  64. 

First  statutory  meeting  of  company.  72.  1.  Every  company  limited  by  shares 
and  registered  after  the  commencement  of  this  Act  shall  within  a  period  of  not  less 
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than  one  month  nor  more  than  three  months  from  the  date  at  which  the  company 
is  entitled  to  commence  business  hold  a  general  meeting  of  the  members  of  the  com- 
pany which  shall  be  called  the  statutory  meeting.  2.  The  directors  shall  at  least  seven 
days  before  the  day  on  which  the  meeting  is  held  forward  a  report  (in  this  Act  called 
"the  statutory  report")  to  every  member  of  the  company  and  to  every  other  person 
entitled  under  this  Act  to  receive  it.  3.  The  statutory  report  shall  be  certified  by 
not  less  than  two  directors  of  the  company  or  where  there  are  less  than  two  directors 
by  the  sole  director  and  manager,  and  shall  state:  a)  The  total  number  of  shares 
allotted  distinguishing  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in 
cash,  and  stating  in  the  case  of  shares  partly  paid  up  the  extent  to  which  they  are 
so  paid  up,  and  in  either  case  the  consideration  for  which  they  have  been  allotted ; 
b)  The  total  amount  of  cash  received  by  the  company  in  respect  of  aU  the  shares 
allotted  distinguished  as  aforesaid;  c)  An  abstract  of  the  receipts  of  the  company  on 
account  of  its  capital  whether  from  shares  or  debentures  and  of  the  payments  made 
thereout  up  to  a  date  within  seven  days  of  the  date  of  the  report  exhibiting  under 
distinctive  headings  the  receipts  of  the  company  from  shares  and  debentures  and 
other  sources  the  payments  made  thereout  and  particulars  concerning  the  balance 
remaining  in  hand,  and  an  account  or  estimate  of  the  preliminary  expenses  of  the 
company;  d)  The  names,  addresses,  and  descriptions  of  the  directors,  auditors  (if  any), 
managers  (if  any)  and  secretary  of  the  company ;  and  e)  The  particulars  of  any  contract 
the  modification  of  which  is  to  be  submitted  to  the  meeting  for  its  approval  together 
with  the  particulars  of  the  modification  or  proposed  modification.  4.  The  statutory 
report  shaU  so  far  as  it  relates  to  the  shares  allotted  by  the  company  and  to  the  cash 
received  in  respect  of  such  shares  and  to  the  receipts  and  payments  of  the  company 
on  capital  account  be  certified  as  correct  by  the  auditors,  if  any,  of  the  company. 
5.  The  directors  shall  cause  a  copy  of  the  statutory  report  certified  as  by  this  section 
required  to  be  filed  with  the  Registrar- General  forthwith  after  the  sending  thereof 
to  the  members  of  the  company.  6.  The  directors  shall  cause  a  list  showing  the  names, 
descriptions,  and  addresses  of  the  members  of  the  company  and  the  number  of  shares 
held  by  them  respectively  to  be  produced  at  the  commencement  of  the  meeting 
and  to  remain  open  and  accessible  to  any  member  of  the  company  during  the  con- 
tinuance of  the  meeting.  7.  The  members  of  the  company  present  at  the  meeting 
shall  be  at  liberty  to  discuss  any  matter  relating  to  the  formation  of  the  company 
or  arising  out  of  the  statutory  report,  whether  previous  notice  has  been  given  or 
not,  but  no  resolution  of  which  notice  has  not  been  given  in  accordance  with  the 
articles  may  be  passed.  8.  The  meeting  may  adjourn  from  time  to  time  and  at  any 
adjourned  meeting  any  resolution  of  which  notice  has  been  given  in  accordance  with 
the  articles  either  before  or  subsequently  to  the  former  meeting  may  be  passed  and 
the  adjourned  meeting  shall  have  the  same  powers  as  an  original  meeting.  9.  If  a 
petition  is  presented  to  the  Court  in  manner  provided  by  Part  IV.  of  this  Act  for 
winding  up  the  company  on  the  ground  of  default  in  f Uing  the  statutory  report  or  in 
holding  the  statutory  meeting  the  Court  may  instead  of  directing  that  the  company 
be  wound  up  give  directions  for  the  statutory  report  to  be  filed  or  a  meeting  to  be 
held  or  make  such  other  order  as  may  be  just.  10.  The  meeting  may  by  extraordinary 
resolution  of  which  no  notice  shall  be  required  appoint  a  committee  or  committees 
of  inquiry  and  may  adjourn  from  time  to  time,  and  at  any  such  adjourned  meetings 
an  extraordinary  resolution  may  be  passed  that  the  company  be  wound  up  provided 
that  no  such  extraordinary  resolution  shall  be  proposed  unless  at  least  seven  days' 
notice  of  the  intention  to  move  the  same  shall  have  been  given  by  the  chairman  of 
the  meeting  in  writing  to  every  member  of  the  company.  11.  The  provisions  of  this 
section  as  to  the  forwarding  and  filing  of  the  statutory  report  shall  not  apply  in  the 
case  of  a  proprietary  company.  —  E.  §  65. 

Convening  of  extraordinary  general  meeting  on  requisition.  73.  1.  Notwith- 
standing anything  in  the  articles  of  a  company  the  directors  of  a  company  shall 
on  the  requisition  of  the  holders  of  not  less  than  one-tenth  of  the  issued  share  capital 
of  the  company  upon  which  all  calls  or  other  sums  then  due  have  been  paid  forthwith 
proceed  to  convene  an  extraordinary  general  meeting  of  the  company.  2.  The  requisi- 
tion must  state  the  objects  of  the  meeting  and  must  be  signed  by  the  requisitionists 
and  deposited  at  the  registered  office  of  the  company,  and  may  consist  of  several 
documents  in  like  form  each  signed  by  one  or  more  requisitionists.  3.  If  the  directors 
do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty-one  days  from  the  date 
of  the  requisition  being  so  deposited  the  requisitionists  or  a  majority  of  them  in  value 
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may  themselves  convene  the  meeting,  but  any  meeting  so  convened  shall  not  be  held 
after  three  months  from  the  date  of  the  deposit.  4.  If  at  any  such  meeting  a  resolution 
requiring  confirmation  at  another  meeting  is  passed  the  directors  shall  forthwith 
convene  a  further  extraordinary  general  meeting  for  the  purpose  of  considering  the 
resolution  and  if  thought  fit  of  confirming  it  as  a  special  resolution,  and  if  the  direc- 
tors do  not  convene  the  meeting  within  seven  days  from  the  date  of  the  passing  of 
the  first  resolution  the  requisitionists  or  a  majority  of  them  in  value  may  themselves 
convene  the  meeting.  5.  Any  meeting  convened  under  this  section  by  the  requisi- 
tionists shall  be  convened  in  the  same  manner  as  nearly  as  possible  as  that  in  which 
meetings  are  to  be  convened  by  directors.  —  E.  §  66. 

Provisions  as  to  meetings  and  votes.  74.  In  default  of  and  subject  to  any  regula- 
tions in  the  articles :  i)  A  meeting  of  a  company  may  be  called  by  seven  days'  notice 
in  writing  served  on  every  member  in  manner  in  which  notices  are  required  to  bo 
served  by  Table  A  in  the  first  Schedule  to  this  Act;  ii)  Five  members  may  call  a 
meeting ;  iii)  Any  person  elected  by  the  members  present  at  a  meeting  may  be  chair- 
man thereof ;  iv.)  Every  member  shall  have  one  vote.  —  E.  §  67.  Where  the  rules  of  a  com- 
pany provide  that  no  shareholder  indebted  to  the  company  in  respect  of  calls  shall  be  allowed 
to  vote,  the  vote  of  such  member  is  good,  unless  objection  is  made  at  the  time  it  is  tendered.  — 
Aberfeldie  G.  M.  Co.  v.  Walters,  2  V.  L.  K.  (E.)  116.  Legal  notice  of  the  meeting  is  sufficient; 
actual  knowledge  is  not  necessary.  —  Gushing  v.  Lady  Barkly  6.  M.  Co.,  9  V.  L.  R.  (E.)  108,  124; 
5  A.  L.  T.  98.  Where  the  articles  of  association  require  seven  days'  notice  of  every  general 
meeting  to  be  inserted  twice  in  one  newspaper,  both  insertions  must  take  place  at  least  seven 
days  before  the  meeting.  —  Dalrymple  v.  Prince  of  Wales,  etc.,  Co.,  16  A.  L.  T.  168.  As  to 
interpretation  of  certain  provisions  in  the  articles  of  association  relating  to  method  of  voting, 
see  Montgomerie's  Brewery  Co.  v.  Spencer,  20  A.  L.  T.  260;  5  A.  L.  R.  112.  Semble,  where  vote 
is  taken  by  show  of  hands  proxies  can  not  be  counted.  —  James  v.  Evening  Standard  Newspaper 
Co.,  17  A.  L.  T.  5  Where  the  object  of  the  meeting  is  to  decide  "as  to  the  winding-up  of  the 
company"  it  is  not  competent  to  adopt  a  resolution  to  empower  the  directors  to  sell  the  assets 
of  the  company.  —  Hick  v.  HavUah  G.  M.  Co.,  4  W.  W.  &  a'  B.  (E.)  87. 

Representation  of  companies  at  meetings  of  other  companies  of  which  they  are 
members.  75.  A  company  which  is  a  member  of  another  company  may  by  resolution 
of  the  directors  authorize  any  of  its  officials  or  any  other  person  to  act  as  its  represent- 
ative at  any  meeting  of  that  other  company,  and  the  person  so  authorized  shall  be 
entitled  to  excercise  the  same  powers  on  behaK  of  the  company  which  he  represents 
as  if  he  were  an  individual  shareholder  of  that  other  company.  — •  E.  §  68. 

Definitions  of  extraordinary  and  special  resolution.  76.  A  resolution  shall  be 
an  extraordinary  resolution  when  it  has  been  passed  by  a  majority  of  not  less  than 
three-fourths  of  such  members  entitled  to  vote  as  are  present  in  person  or  by  proxy 
(where  proxies  are  allowed)  at  a  general  meeting  of  which  notice  specifying  the  inten- 
tion to  propose  the  resolution  as  an  extraordinary  resolution  has  been  duly  given. 
2.  A  resolution  shall  be  a  special  resolution  when  it  has  been :  a)  Passed  in  manner 
required  for  the  passing  of  an  extraordinary  resolution ;  and  b)  Confirmed  by  a  major- 
ity of  such  members  entitled  to  vote  as  are  present  in  person  or  by  proxy  (where 
proxies  are  allowed)  at  a  subsequent  general  meeting  of  which  notice  has  been  duly 
given  and  held  after  an  interval  of  not  less  than  fourteen  days  nor  more  than  one 
month  from  the  date  of  the  first  meeting.  3.  At  any  meeting  at  which  an  extraordinary 
resolution  is  submitted  to  be  passed  or  a  special  resolution  is  submitted  to  be  passed 
or  confirmed  a  declaration  of  the  chairman  that  the  resolution  is  carried  shall  unless 
a  poll  is  demanded  be  conclusive  evidence  of  the  fact  without  proof  of  the  number 
or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  resolution.  4.  At  any 
meeting  at  which  an  extraordinary  resolution  is  submitted  to  be  passed  or  a  special 
resolution  is  submitted  to  be  passed  or  confirmed  a  poll  may  be  demanded  if  demanded 
by  three  persons  for  the  time  being  entitled  according  to  the  articles  to  vote  unless 
the  articles  of  the  company  require  a  demand  by  such  number  of  such  persons  not 
in  any  case  exceeding  five  as  may  be  specified  in  the  articles.  5.  When  a  poll  is  de- 
manded in  accordance  with  this  section  in  computing  the  majority  on  the  poU  re- 
ference shall  be  had  to  the  number  of  votes  to  which  each  member  is  entitled  by  the 
articles  of  the  company.  6.  For  the  purposes  of  this  section  notice  of  a  meeting  shall 
be  deemed  to  be  duly  given  and  the  meeting  to  be  duly  held  when  the  notice  is  given 
and  the  meeting  held  in  manner  provided  by  the  articles.  —  E.  §  69.  A  special  resolution 

carried  in  the  manner  provided  by  this  section  is  valid  notwithstanding  that  the  articles  of  asso- 
ciation provide  for  a  different  procedure.  —  James  v.  Evening  Standard  Newspaper  Co.,  21  V. 
L.  R.  399;  17  A.  L.  T.  158;  1  A.  L.  R.  143.  The  declaration  of  the  chairman  is  conclusive  evidence 
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of  the  count  of  the  votes,  but  not  of  the  regularity  of  the  meeting.  —  In  re  Fraser  &  Co.,  22  V. 
L.  K.  385;   18  A.  L.  T.  122;  2  A.  L.  R.  257. 

Registration  and  copies  of  special  and  extraordinary  resolutions.  77.  1.  A  copy 
of  every  special  and  extraordinary  resolution  shall  within  fifteen  days  from  the 
confirmation  of  the  special  resolution  or  from  the  passing  of  the  extraordinary  resolu- 
tion, as  the  case  may  be,  be  printed  and  filed  with  the  Registrar- General  who  shall 
record  the  same.  2.  Where  articles  have  been  registered  a  copy  of  every  special  resolu- 
tion for  the  time  being  in  force  shall  be  embodied  in  or  annexed  to  every  copy  of 
the  articles  issued  after  the  confirmation  of  the  resolution.  3.  Wliere  articles  have 
not  been  registered  a  copy  of  every  special  resolution  shall  be  forwarded  in  print 
to  any  member  at  his  request  on  payment  of  one  shilling  or  such  less  sum  as  the 
company  may  direct.  4.  If  a  company  malies  default  in  printing  or  filing  a  copy  of 
a  special  or  extraordinary  resolution  with  the  Registrar- General  it  shall  be  liable 
to  a  fine  not  exceeding  two  pounds  for  every  day  during  which  the  default  continues. 
5.  If  a  company  makes  default  in  embodying  in  or  annexing  to  a  copy  of  its  articles 
or  in  forwarding  in  print  to  a  member  when  required  by  this  section  a  copy  of  a  special 
resolution  it  shall  be  liable  to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of 
which  default  is  made.  6.  Every  director  and  manager  of  a  company  who  knowingly 
and  wilfully  authorizes  or  permits  any  default  by  the  company  in  complying  with 
the  requirements  of  this  section  shall  be  liable  to  the  like  penalty  as  is  imposed  by 
this  section  on  the  company  for  that  default.  —  E.  §  70. 

Minutes  of  proceedings  of  meetings  and  directors.  78,  1.  Every  company  shall 
cause  minutes  of  aU  proceedings  of  general  meetings  and  (where  there  are  directors 
or  managers)  of  its  directors  or  managers  to  be  entered  in  books  kept  for  that  purpose. 
2.  Any  such  minute  if  purporting  to  be  signed  by  the  chairman  of  the  meeting  at 
which  the  proceedings  were  had  or  by  the  chairman  of  the  next  succeeding  meeting 
shall  be  evidence  of  the  proceedings.  3.  Until  the  contrary  is  proved  every  general 
meeting  of  the  company  or  meeting  of  directors  or  managers  in  respect  of  the  pro- 
ceedings whereof  minutes  have  been  so  made  shall  be  deemed  to  have  been  duly 
held  and  convened  and  all  proceedings  had  thereat  to  have  been  duly  had  and  all 
appointments  of  directors,  managers,  or  liquidators  shall  be  deemed  to  be  valid.  — 
E.  §  71.  Otherwifie  if  the  directors  act  after  their  term  of  office,  according  to  statute,  as  expired. 
—  Barfold,  etc.,  Co.  v.  Klingender,  6  W.  W.  &  a'  B.  (L.)  231;  N.  C.  25.  Minutes  of  meeting 
entered  in  a  scrap-book  used  for  roughly  drafting  such  minutes  before  entering  them  in  the 
regular  minute-book,  signed  by  the  chairman,  are  evidence  under  this  section.  —  Legal  and 
General,  etc.,  Co.  v.  Gill,  4  V.  L.  K.  (L.)  204.  This  section,  so  far  as  regards  the  appointment 
of  directors,  means  that  the  burden  of  proof  of  the  invalidity  of  the  appointment  rests  upon  the 
person  who  impeaches  it.  —  Buzolich  Paint  Co.  v.  Corn  well,  11  V.  L.  R.  371;  7  A.  L.  T.  138. 
As  to  presumptive  validity  of  acta  done  at  a  meeting  of  which  no  adequate  notice  was  given, 
see  Federal  Mutual,  etc..  Insurance  Co.  v.  Donaghy,  14  V.  L.  R.  857;  10  A.  L.  T.  126.  Only 
such  things  as  are  said  or  done  by  the  directors  in  their  official  capacity  should  be  incorporated 
in  the  minutes.  A  record  that  a  director  was  present  is  part  of  the  "proceedings".  —  Reg.  v. 
Staples,  19  V.  L.  R.  47;  14  A.  L.  T.  220.  For  a  case  where  the  appointment  of  directors  was 
deemed  to  be  validated  under  this  section,  see  Essendon  Land,  etc. .  Co.  v.  Kilgour,  24  V.  L.  R. 
136;  20  A.  L.  T.  5;  4  A.  L.  R.  130.  The  validity  given  by  this  section  extends  to  all  transactions 
whether  between  the  company  and  strangers  or  between  the  company  and  its  members.  The 
invaUdity  of  the  appointment  of  the  directors,  etc.,  must  be  proved  in  legal  proceedings.  — 
In  re  Fraser  &  Co.,  22  V.  L.  R.  385;  18  A.  L.  T.  122;  2  A.  L.  R.  257.  See  also  Mercantile  Bank 
of  Australia  v.  Dinwoodie,  28  V.  L.  R.  491;  24  A.  L.  T.  103;  8  A.  L.  R.  250.  Section  67  applies 
also  to  defects  in  the  meeting  as  to  quorum.  —  McLean  Bros.  &  Rigg  v.  Grice,  4  C.  L.  R.  836; 
reversing  McLean  Bros.  &  Rigg  v.  Grice,  (1906),  V.  L.  R.  610;  28  A.  L.  T.  14;  12  A.  L.  R.  324. 

Appointment,  qualification,  etc.,  of  directors. 
Restrictions  on  appointment  or  advertisement  of  director.  79.  1.  A  person  shall 
not  be  capable  of  being  appointed  director  of  a  company  by  the  articles  and  shall 
not  be  named  as  a  director  or  proposed  director  of  a  company  in  any  prospectus 
issued  by  or  on  behalf  of  the  company  or  in  any  statement  in  lieu  of  prospectus  filed 
by  or  on  behalf  of  a  company  unless  before  the  registration  of  the  articles  or  the 
publication  of  the  prospectus  or  the  filing  of  the  statement  in  lieu  of  prospectus  as 
the  case  may  be  he  has  by  himself  or  by  his  agent  authorized  in  writing :  i)  Signed 
and  filed  with  the  Registrar- General  a  consent  in  writing  to  act  as  such  director;  and 
ii)  Either  signed  the  memorandum  for  a  number  of  shares  not  less  than  his  qualifica- 
tion (if  any)  or  signed  and  filed  with  the  Registrar- General  a  contract  in  writing  to 
take  from  the  company  and  pay  for  his  qualification  shares  (if  any).  2.  On  the  applic- 
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ation  for  registration  of  the  memorandum  and  articles  of  a  company  tlie  applicant 
shall  file  with  the  Registrar- General  a  list  of  the  persons  who  have  consented  to  be 
directors  of  the  company  and  if  this  list  contains  the  name  of  any  person  who  has 
not  so  consented  the  applicant  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds. 
3.  This  section  shaU  not  apply  to  a  proprietary  company  nor  to  a  prospectus  issued 
by  or  on  behalf  of  a  company  after  the  expiration  of  one  year  from  the  date  at  which 
the  company  is  entitled  to  commence  business.  —  E.  §  72. 

Qualification  of  director.  80.  1.  Without  prejudice  to  the  restrictions  imposed 
by  the  last  foregoing  section  it  shall  be  the  duty  of  every  director  who  is  by  the  regula- 
tions of  the  company  required  to  hold  a  specified  share  qualification  and  who  is  not 
already  qualified  to  obtain  his  qualification  within  two  months  after  his  appointment 
or  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the  company.  2.  The  office 
of  director  of  a  company  shaU  be  vacated  if  the  director  does  not  within  two  months 
from  the  date  of  his  appointment  or  within  such  shorter  time  as  may  be  fixed  by  the 
regulations  of  the  company  obtain  his  qualification  or  if  after  the  expiration  of  such 
period  or  shorter  time  he  ceases  at  any  time  to  hold  his  qualification;  and  a  person 
vacating  office  under  this  section  shall  be  incapable  of  being  re-appointed  director 
of  the  company  until  he  has  obtained  his  qualification.  3.  If  after  the  expiration  of 
the  said  period  or  shorter  time  any  unqualified  person  acts  as  a  director  of  the  com- 
pany he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  between 
the  expiration  of  the  said  period  or  shorter  time  and  the  last  day  on  which  it  is 
proved  that  he  acted  as  a  director.  4.  Unless  otherwise  provided  by  the  regulations 
of  a  company,  the  quahfication  of  any  director  of  a  company  must  be  held  by  him 
solely  and  not  as  one  of  several  joint  holders.  —  E.  §  73.  Where  under  the  articles  of 
association  it  was  provided  that  no  person  who  was  indebted  to  the  company  in  respect  of  calls 
was  eUgible  for  election  as  director,  and  that  a  director  so  indebted  at  the  day  of  pajonent  must 
vacate  his  office,  it  was  held  that  a  person  who  had  given  his  promissory  note  in  payment  of  calls 
was  disqualified.  —  Umphelby  v.  Wilkie,  5  A.  J.  B.  108.  It  was  once  held  that  the  qualification 
need  exist  only  at  the  time  of  election.  —  Reeves  v.  M.Cafferty,  1  V.  R.  (L.)  190;  1  A.  J.  R.  153. 
But  see  now  subs.  (2)  of  this  section. 

Validity  of  acts  of  directors.  81.  The  acts  of  a  director  or  manager  shall  be  valid 
notwithstanding  any  defect  that  may  afterwards  be  discovered  in  his  appointment 
or  qualification.  —  E.  §  74. 

List  of  directors  to  be  sent  to  Registrar- General.  82.  1.  Every  company  shall 
keep  at  its  registered  office  a  register  containing  the  names  and  addresses  and  the 
occupations  of  its  directors  or  managers,  and  file  with  the  Registrar- General  a  copy 
thereof  and  from  time  to  time  file  with  the  Registrar  —  General  a  notice  of  any  change 
among  its  directors  or  managers.  2.  If  default  is  made  in  compliance  with  this  section 
the  company  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues;  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorizes  or  permits  the  default  shaU  be  liable  to  the  like 
penalty.  —  E.  §  75. 

Contracts,  etc. 
Form  of  contracts.  83.  1.  Contracts  on  behalf  of  a  company  may  be  made  as 
follows  (that  is  to  say) :  i)  Any  contract  which  if  made  between  private  persons  would 
be  by  law  required  to  be  in  writing  under  seal  may  be  made  on  behalf  of  the  company 
in  writing  under  the  common  seal  of  the  company  and  may  in  the  same  manner  be 
varied  or  discharged ;  ii)  Any  contract  which  if  made  between  private  persons  would 
be  by  law  required  to  be  in  writing  signed  by  the  parties  to  be  charged  therewith 
may  be  made  on  behaK  of  the  company  in  writing  signed  by  any  person  acting  under 
its  authority,  express  or  implied,  and  may  in  the  same  manner  be  varied  or  discharged ; 
iii)  Any  contract  which  if  made  between  private  persons  would  by  law  be  valid  al- 
though made  by  parol  only  and  not  reduced  iato  writing  may  be  made  by  parol  on 
behalf  of  the  company  by  any  person  acting  under  its  authority,  express  or  implied, 
and  may  in  the  same  manner  be  varied  or  discharged.  2.  All  contracts  made  according 
to  this  section  shall  be  effectual  in  law  and  shall  bind  the  company  and  its  successors 
and  all  other  parties  thereto  their  heirs,  executors,  or  administrators  as  the  case 
may  be.  —  E.  §  76.  For  a  case  imder  subsection  (II.)  see  In  re  Fraser  &  Co.,  19  A.  L.  T.  97; 
3  A.  L.  R.  185. 

Bills  of  exchange  and  promissory  notes.  84.  A  bill  of  exchange  or  promissory 
note  shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of  a  company 
if  made,  accepted,  or  indorsed  in  the  name  of,  or  by,  or  on  behalf,  or  on  account  of 
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tlie  company  by  any  person  acting  under  its  authority.  —  E.  §  77.  The  incorporation 
of  the  words  "value  received  on  account  of  the  company",  nothing  further  appearing,  does  not 
relieve  directors  who  have  affixed  their  individual  names  from  personal  liability  on  a  promissory 
note.  —  M'Mullen  v.  O'Connor,  5  W.  W.  &  a'  B.  (L.)  200.  Nor  the  affixing  of  the  company's 
seal.  —  Harriman  v.  Purches,  9  V.  L.  R.  (L.)  234;  5  A.  L.  T.  76.  Cp.  also  White  v.  Bank  of 
Victoria,  8  V.  L.  R.  (M.)  8;  3  A.  L.  T.  90  (a  case  of  guaranty).  But  as  against  a  party,  not  » 
holder  in  due  course,  directors  who  have  signed  as  individuals,  but  where  the  note  was  taken 
as  binding  on  the  company,  may  set  up  this  equitable  defence.  —  Diokins  v.  Ingrum,  18  V.  L.  R. 
676.  As  to  affixing  of  stamp,  see  Bank  of  South  Australia  v.  City,  etc.,  Bank,  18  V.  L.  R. 
16;  13  A.  L.  T.  175. 

Execution  of  deeds  abroad.  85.  A  company  may  by  writing  under  its  common 
seal  empower  any  person  either  generally  or  in  respect  of  any  specified  matters  as 
its  attorney  to  execute  deeds  on  its  behalf  in  any  place  not  situate  in  the  State  of 
Victoria ;  and  every  deed  signed  by  such  attorney  on  behalf  of  the  company  and  under 
his  seal  shall  bind  the  company  and  have  the  same  effect  as  if  it  were  under  its  com- 
mon seal.  —  E.  §  78. 

Power  for  company  to  have  official  seal  for  use  abroad.  86.  1.  A  company  whose 
objects  require  or  comprise  the  transaction  of  business  in  foreign  countries  may  if 
authorized  by  its  articles  have  for  use  in  any  territory,  district,  or  place  not  situate 
in  the  State  of  Victoria  an  official  seal  which  shall  be  a  fac-simile  of  the  common 
seal  of  the  company  with  the  addition  on  its  face  of  the  name  of  every  territory, 
district,  or  place  where  it  is  to  be  used.  2.  A  company  having  such  an  official  seal  may 
by  writing  under  its  common  seal  authorize  any  person  appointed  for  the  purpose 
in  any  territory,  district,  or  place  not  situate  in  the  State  of  Victoria  to  affix  the 
same  to  any  deed  or  other  document  to  which  the  company  is  party  in  that  territory, 
district,  or  place.  3.  The  authority  of  any  such  agent  shall  as  between  the  company 
and  any  person  dealing  with  the  agent  continue  during  the  period,  if  any,  mentioned 
in  the  instrument  conferring  the  authority  or  if  no  period  is  there  mentioned  then 
until  notice  of  the  revocation  or  determination  of  the  agent's  authority  has  been 
given  to  the  person  dealing  with  him.  4.  The  person  affixing  any  such  official  seal 
shall  by  writing  under  his  hand  on  the  deed  or  other  document  to  which  the  seal  is 
affixed  certify  the  date  and  place  of  affixing  the  same.  5.  A  deed  or  other  document 
to  which  an  official  seal  is  duly  affixed  shall  bind  the  company  as  if  it  had  been  sealed 
with  the  common  seal  of  the  company.  —  E.  §  79. 

Prosfectus. 

Filing  of  prospectus.  87.  1.  Every  prospectus  issued  by  or  on  behalf  of  a  com- 
pany or  in  relation  to  any  intended  company  shall  be  dated;  and  that  date  shall, 
unless  the  contrary  be  proved,  be  taken  as  the  date  of  publication  of  the  prospectus. 
2.  A  copy  of  every  such  prospectus  signed  by  every  person  who  is  named  therein 
as  a  director  or  proposed  director  of  the  company  or  by  his  agent  authorized  in  writing 
shall  be  filed  for  registration  with  the  Registrar- General  on  or  before  the  date  of 
its  publication  and  no  such  prospectus  shall  be  issued  until  a  copy  thereof  has  been 
80  filed  for  registration.  3.  The  Registrar- General  shall  not  register  any  prospectus 
unless  it  is  dated  and  the  copy  thereof  signed  in  manner  required  by  this  section. 
4.  Every  prospectus  shall  state  on  the  face  of  it  that  a  copy  has  been  filed  for  registra- 
tion as  required  by  this  section.  5.  If  a  prospectus  is  issued  without  a  copy  therof 
being  so  filed  the  company  and  every  person  who  is  knowingly  a  party  to  the  issue 
of  the  prospectus  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day 
from  the  date  of  the  issue  of  the  prospectus  until  a  copy  thereof  is  so  filed.  — 
E.  §  80. 

Specific  requirements  as  to  particulars  of  prospectus.  88.  Every  prospectus 
issued  by  or  on  behalf  of  a  company  or  by  or  on  behalf  of  any  person  who  is  or  has 
been  engaged  or  interested  in  the  formation  of  the  company  must  state:  a)  The 
contents  of  the  memorandum  with  the  names,  descriptions,  and  addresses  of  the 
signatories  and  the  number  of  shares  subscribed  for  by  them  respectively;  and  the 
number  of  founders  or  management  or  deferred  shares,  if  any,  and  the  nature  and 
extent  of  the  interest  of  the  holders  in  the  property  and  profits  of  the  company ;  and 
b)  The  number  of  shares,  if  any,  fixed  by  the  articles  as  the  qualification  of  a  director 
a,nd  any  provision  in  the  articles  as  to  the  remuneration  of  the  directors;  and  c)  The 
names,  descriptions,  and  addresses  of  the  directors  or  proposed  directors;  and  d)  The 
minimum  subscription  on  which  the  directors  may  proceed  to  allotment  and  the 
amovmt  payable  on  application  and  allotment  on  each  share ;  and  in  the  case  of  a  se- 
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cond  or  subsequent  offer  of  shares  the  amount  offered  for  subscription  on  each  pre- 
vious allotment  made  within  the  two  preceding  years  and  the  amount  actually  allotted 
and  the  amoimt,  if  any,  paid  on  the  shares  so  allotted ;  and  e)  The  number  and  amount 
of  shares  and  debentures  which  within  the  two  preceding  years  have  been  issued  or 
agreed  to  be  issued  as  fully  or  partly  paid  up  otherwise  than  in  cash  and  in  the  latter 
case  the  extent  to  which  they  are  so  paid  up  and  in  either  case  the  consideration 
for  which  those  shares  or  debentures  have  been  issued  or  are  proposed  or  intended 
to  be  issued ;  and  f )  The  names  and  addresses  of  the  vendors  of  any  property  pur- 
chased or  acquired  by  the  company  or  proposed  so  to  be  purchased  or  acquired 
which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the  issue  offered 
for  subscription  by  the  prospectus  or  the  purchase  or  acquisition  of  which  has  not 
been  completed  at  the  date  of  issue  of  the  prospectus  and  the  amount  payable  in 
cash,  shares,  or  debentures  to  the  vendor,  and  where  there  is  more  than  one  sepa- 
rate vendor  or  the  company  is  a  sub-purchaser  the  amount  so  payable  to  each 
vendor :  Provided  that  where  the  vendors  or  any  of  them  are  a  firm  the  members 
of  the  firm  shall  not  be  treated  as  separate  vendors;  and  g)  The  amount  (if  any) 
paid  or  payable  as  purchase  money  in  cash,  shares,  or  debentures  for  any  such  property 
as  aforesaid  specifying  the  amount  (if  any)  payable  for  goodwill ;  and  h)  The  amount 
(if  any)  paid  within  the  two  preceding  years  or  payable  as  commission  for  subscribing 
or  agreeing  to  subscribe  or  procuring  or  agreeing  to  procure  subscriptions  for  any 
shares  in  or  debentures  of  the  company  or  the  rate  of  any  such  commission :  Provided 
that  it  shall  not  be  necessary  to  state  the  commission  payable  to  sub-underwriters ;  and 
i)  The  amount  or  estimated  amount  of  preliminary  expenses;  and  j)  The  amount 
paid  within  the  two  preceding  years  or  intended  to  be  paid  to  any  promoter  and 
the  consideration  for  any  such  payment;  and  k)  The  dates  of  and  parties  to  every 
material  contract  and  a  reasonable  time  and  place  at  which  any  material  contract 
or  a  copy  thereof  may  be  inspected :  Provided  that  this  requirement  shall  not  apply 
to  a  contract  entered  into  in  the  ordinary  course  of  the  business  carried  on  or  in- 
tended to  be  carried  on  by  the  company  or  to  any  contract  entered  into  more  than 
two  years  before  the  date  of  issue  of  the  prospectus ;  and  1)  The  names  and  addresses 
of  the  auditors  (if  any)  of  the  company;  and  m)  Full  particulars  of  the  nature  and 
extent  of  the  interest  (if  any)  of  every  director  in  the  promotion  of,  or  in  the  property 
proposed  to  be  acquired  by  the  company  or  where  the  interest  of  such  a  director 
consists  in  being  a  partner  in  a  firm  the  nature  and  extent  of  the  interest  of  the  firm 
with  a  statement  of  all  sums  paid  or  agreed  to  be  paid  to  him  or  to  the  firm  in  cash 
or  shares  or  otherwise  by  any  person  either  to  induce  him  to  become  or  to  qualify 
him  as  a  director  or  otherwise  for  services  rendered  by  him  or  by  the  firm  in  con- 
nexion with  the  promotion  or  formation  of  the  company ;  and  n)  Where  the  company 
is  a  company  having  shares  of  more  than  one  class  the  right  of  voting  at  meetings 
of  the  company  conferred  by  the  several  classes  of  shares  respectively.  2.  For  the 
purposes  of  this  section  every  person  shall  be  deemed  to  be  a  vendor  who  has  entered 
into  any  contract  absolute  or  conditional  for  the  sale  or  purchase  or  for  any  option  of 
purchase  of  any  property  to  be  acquired  by  the  company  in  any  case  where :  a)  The 
purchase  money  is  not  fully  paid  at  the  date  of  issue  of  the  prospectus;  or  b)  The 
purchase  money  is  to  be  paid  or  satisfied  wholly  or  in  part  out  of  the  proceeds  of 
the  issue  offered  for  subscription  by  the  prospectus;  or  c)  The  contract  depends  for 
its  validity  or  fulfilment  on  the  result  of  that  issue.  3.  Where  any  of  the  property 
to  be  acquired  by  the  company  is  to  be  taken  on  lease  this  section  shall  apply  as  if 
the  expression  "vendor"  included  the  lessor  and  the  expression  "purchase  money" 
included  the  consideration  for  the  lease  and  the  expression  "sub-purchaser"  included 
a  sub-lessee.  4.  Any  condition  requiring  or  binding  any  applicant  for  shares  or  de- 
bentures to  waive  compliance  with  any  requirement  of  this  section  or  purporting  to 
affect  him  with  notice  of  any  contract,  document,  or  matter  not  specifically  referred 
to  in  the  prospectus  shall  be  void.  5.  Where  any  such  prospectus  as  is  mentioned  in  this 
section  is  published  as  a  newspaper  advertisement  it  shall  not  be  necessary  in  the 
advertisement  to  specify  the  contents  of  the  memorandum  or  the  signatories  thereto 
and  the  number  of  shares  subscribed  for  by  them.  6.  In  the  event  of  non-compliance 
with  any  of  the  requirements  of  this  section  a  director  or  other  person  responsible 
for  the  prospectus  shall  not  incur  any  liability  by  reason  of  the  non-compliance  if 
he  proves  that:  a)  As  regards  any  matter  not  disclosed  he  was  not  cognisant  thereof; 
or  b)  The  non-compliance  arose  from  an  honest  mistake  of  fact  on  his  part :  Provided 
that  in  the  event  of  non-compliance  with  the  requirements  contained  in  paragraph  m 
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of  subsection  1  of  this  section  no  director  or  other  person  shall  incur  any  liability  in 
respect  of  the  non-compliance  unless  it  be  proved  that  he  had  knowledge  of  the 
matters  not  disclosed.  7.  This  section  shall  not  apply  to  a  circular  or  notice  inviting 
existing  members  or  debenture  holders  of  a  company  to  subscribe  either  for  shares 
or  for  debentures  of  the  company  whether  with  or  without  the  right  to  renounce  in 
favour  of  other  persons  but  subject  as  aforesaid  this  section  shall  apply  to  any  pros- 
pectus whether  issued  on  or  with  reference  to  the  formation  of  a  company  or  subse- 
quently. 8.  The  requirements  of  this  section  as  to  the  memorandum  and  the  qualifica- 
tion, remuneration,  and  interest  of  directors  the  names,  descriptions,  and  addresses 
of  directors  or  proposed  directors  and  the  amount  or  estimated  amount  of  preliminary 
expenses  shall  not  apply  in  the  case  of  a  prospectus  issued  more  than  one  year  after 
the  date  at  which  the  company  is  entitled  to  commence  business.  9.  Nothing  in  this 
section  shall  limit  or  diminish  any  liability  which  any  person  may  incur  under  the 
general  law  or  this  Act  apart  from  this  section.  —  E.  §  82.  For  cases  where  state- 
ments in  prospectus  were  held  to  be  misleading,  see  Benjamin  v.  Wymond,  10  V.  L.  R.  (E.)  3; 
5  A.  L.  T.  153;  AUan  v.  Gotch,  9  V.  L.  B.  (L.)  371. 

Power  to  issue  abridged  advertisement.  89.  Notwithstanding  anything  in  the 
last  preceding  section  it  shall  not  be  necessary  in  an  advertisement  of  a  prospectus 
in  the  pubUc  press  to  insert  the  particulars  required  by  that  section  except  those 
with  respect  to  the  names,  descriptions,  and  addresses  of  the  directors  or  proposed 
directors  and  the  number  of  shares  subscribed  for  by  them  respectively  and  with 
respect  to  the  minimum  subscription  on  which  the  directors  may  proceed  to  allotment. 
Provided  that  the  advertisement :  a)  States  that  the  requirements  aforesaid  have  not 
been  fully  complied  with ;  and  b)  States  where  copies  of  the  fuU  prospectus  and  forms 
of  application  for  shares  may  be  obtained;  and  c)  States  that  applications  for  shares 
will  proceed  only  on  one  of  the  forms  of  application  referred  to  and  indorsed  upon  a 
printed  copy  of  the  prospectus;  and  d)  Does  not  contain  anything  to  which  the  said 
requirements  apply  and  which  is  not  in  the  prospectus  or  is  inconsistent  with  the 
prospectus. 

Obligations  of  companies  where  no  prospectus  is  issued.  90.  LA  company  which 
does  not  issue  a  prospectus  on  or  with  reference  to  its  formation  shall  not  allot  any 
of  its  shares  or  debentures  unless  before  the  first  allotment  of  either  shares  or  deben- 
tures there  has  been  filed  with  the  Registrar-  General  a  statement  in  lieu  of  prospectus 
signed  by  every  person  who  is  named  therein  as  a  director  or  a  proposed  director  of 
the  company  or  by  his  agent  authorized  in  writing  in  the  form  and  containing  the 
particulars  set  out  in  the  second  Schedule  to  this  Act.  2.  This  section  shall  not 
apply  to  a  proprietary  company  or  to  a  company  which  has  allotted  any  shares  or 
debentures  before  the  commencement  of  this  Act.  —  E.  §  82. 

Restriction  on  alteration  of  terms  mentioned  in  prospectus  or  statement  in  lieu 
of  prospectus.  91.  A  company  shall  not  previously  to  the  statutory  meeting  vary 
the  terms  of  a  contract  referred  to  in  the  prospectus  or  statement  in  lieu  of  prospectus 
except  subject  to  the  approval  of  the  statutory  meeting.  —  E.  §  83. 

Liability  for  statements  in  prospectus.  92.  1.  Where  a  prospectus  invites  persons 
to  subscribe  for  shares  in  or  debentures  of  a  company  every  person  who  is  a  director 
of  the  company  at  the  time  of  the  issue  of  the  prospectus  and  every  person  who  has 
authorized  the  naming  of  him  and  is  named  in  the  prospectus  as  a  director  or  as 
having  agreed  to  become  a  director  either  immediately  or  after  an  interval  of  time 
and  every  promoter  of  the  company  and  every  person  who  has  authorized  the  issue 
of  the  prospectus  shall  be  liable  to  pay  compensation  to  all  persons  who  subscribe 
for  any  shares  or  debentures  on  the  faith  of  the  prospectus  for  the  loss  or  damage 
they  may  have  sustained  by  reason  of  any  untrue  statement  therein  or  in  any  report 
or  memorandum  appearing  on  the  face  thereof  or  by  reference  incorporated  therein 
or  issued  therewith  unless  it  is  proved:  a)  With  respect  to  every  untrue  statement 
not  purporting  to  be  made  on  the  authority  of  an  expert  or  of  a  public  official  docu- 
ment or  statement  that  he  had  reasonable  ground  to  believe  and  did  up  to  the  time 
of  the  allotment  of  the  shares  or  debentures  as  the  case  may  be  believe  that  the  state- 
ment was  true;  and  b)  With  respect  to  every  untrue  statement  purporting  to  be  a 
statement  by  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report 
or  valuation  of  an  expert  that  it  fairly  represented  the  statement  or  was  a  correct 
and  fair  copy  of  or  extract  from  the  report  or  valuation :  Provided  that  the  director, 
person  named  as  director,  promoter,  or  person  who  authorized  the  issue  of  the  pros- 
pectus shall  be  liable  to  pay  compensation  as  aforesaid  if  it  is  proved  that  he  had 
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no  reasonable  ground  to  believe  that  the  person  making  the  statement,  report,  or 
valuation  was  competent  to  make  it ;  and  c)  With  respect  to  every  untrue  statement 
purporting  to  be  a  statement  made  by  an  official  person  or  contained  in  what  purports 
to  be  a  copy  of  or  extract  from  a  public  official  document  that  it  was  a  correct  and 
fair  representation  of  the  statement  or  copy  of  or  extract  from  the  document:  or 
unless  it  is  proved :  i)  That  having  consented  to  become  a  director  of  the  company 
he  withdrew  his  consent  before  the  issue  of  the  prospectus  and  that  it  was  issued 
without  his  authority  or  consent;  or  ii)  That  the  prospectus  was  issued  without  his 
knowledge  or  consent  and  that  on  becoming  aware  of  its  issue  he  forthwith  gave 
reasonable  public  notice  that  it  was  issued  without  his  knowledge  or  consent;  or 
iii)  That  after  the  issue  of  the  prospectus  and  before  allotment  thereunder  he  on 
becoming  aware  of  any  untrue  statement  therein  withdrew  his  consent  thereto  and 
gave  reasonable  public  notice  of  the  withdrawal  and  of  the  reason  therefor.  2.  Where 
a  company  existing  on  the  twenty-fourth  day  of  December,  One  thousand  eight 
hundred  and  ninety  six,  has  issued  shares  or  debentures  and  for  the  purpose  of  obtain- 
ing further  capital  by  subscriptions  for  shares  or  debentures  issues  a  prospectus  a 
director  shall  not  be  liable  in  respect  of  any  statement  therein  unless  he  has  authorized 
the  issue  of  the  prospectus  or  has  adopted  or  ratified  it.  3.  Where  the  prospectus 
contains  the  name  of  a  person  as  a  director  of  the  company  or  as  having  agreed  to 
become  a  director  thereof  and  he  has  not  consented  to  become  a  director  or  has 
withdrawn  his  consent  before  the  issue  of  the  prospectus  and  has  not  authorized  or 
consented  to  the  issue  thereof  the  directors  of  the  company  except  any  without  whose 
knowledge  or  consent  the  prospectus  was  issued  and  any  other  person  who  authorized 
the  issue  thereof  shall  be  liable  to  indemnify  the  person  named  as  aforesaid  against  aU 
damages,  costs,  and  expenses  to  which  he  may  be  made  liable  by  reason  of  his  name 
having  been  inserted  in  the  prospectus  or  in  defending  himself  against  any  action  or 
legal  proceedings  brought  against  him  in  respect  thereof.  4.  Every  person  who  by 
reason  of  his  being  a  director  or  named  as  a  director  or  as  having  agreed  to  become  a 
director  or  of  his  having  authorized  the  issue  of  the  prospectus  becomes  liable  to  make 
any  payment  under  this  section  may  recover  contribution  as  in  cases  of  contract 
from  any  other  person,  who  if  sued  separately  would  have  been  liable  to  make 
the  same  payment,  unless  the  person  who  has  become  so  liable  was  and  that  other 
person  was  not  guUty  of  fraudulent  misrepresentation.  5.  For  the  purposes  of  this 
section:  The  expression  "promoter"  means  a  promoter  who  was  a  party  to  the 
preparation  of  the  prospectus  or  of  the  portion  thereof  containing  the  untrue 
statement,  but  does  not  include  any  person  by  reason  of  his  acting  in  a  professional 
capacity  for  persons  engaged  in  procuring  the  formation  of  the  company;  The 
expression  "expert"  includes  engineer,  valuer,  accountant,  and  any  other  person 
whose  profession  gives  authority  to  a  statement  made  by  him.  —  E.  §  84.  As  to 
liability  of  promoters  for  secret  profits,  see  Benjamin  v.  Wymond,  10  V.  L.  R.  (E.)  3;  5  A. 
L.  T.  153.  Promoters  of  a  company  do  not  sustain  the  relation  of  partners  to  each  other.  — 
Wilkins  v.  Davies,  16  V.  L.  R.  70;  11  A.  L.  T.  141.  As  to  liability  for  fraud,  see  Curwen  v.  Yan 
Yean  Land  Co.,  17  V.  L.  R.  745;  13  A.  L.  T.  147.  Representations  deemed  not  misleading,  see 
Langier  v.  Victorian,  etc.,  Power  Co.,  16  V.  L.  R.  64;  U  A.  L.  T.  126. 

Allotment. 
Restrictions  as  to  allotment.  93.  1.  No  allotment  shall  be  made  of  any  share 
capital  of  a  company  offered  to  the  public  for  subscription  unless  the  following  con- 
ditions have  been  complied  with  namely :  a)  The  amount  (if  any)  fixed  by  the  memor- 
andum or  articles  and  named  in  the  prospectus  as  the  minimum  subscription  upon 
which  the  directors  may  proceed  to  allotment;  or  b)  If  no  amount  is  so  fixed  and 
named  then  the  whole  amount  of  the  share  capital  so  offered  for  subscription,  has 
been  subscribed,  and  the  sum  payable  on  appUcation  for  the  amount  so  fixed  and 
named  or  for  the  whole  amount  offered  for  subscription  has  been  paid  to  and  received 
by  the  company.  2.  The  amount  so  fixed  and  named  and  the  whole  amount  aforesaid 
shall  be  reckoned  exclusively  of  any  amount  payable  otherwise  than  in  cash  and  is 
in  this  Act  referred  to  as  the  mmimum  subscription.  3.  The  amount  payable  on  appUc- 
ation on  each  share  shall  not  be  less  than  five  per  centum  of  the  nominal  amount 
of  the  share.  4.  If  the  conditions  aforesaid  have  not  been  complied  with  on  the  ex- 
piration of  three  months  after  the  first  issue  of  the  prospectus  all  money  received 
from  applicants  for  shares  shall  be  forthwith  repaid  to  them  without  interest,  and  if 
any  such  money  is  not  so  repaid  within  four  months  after  the  issue  of  the  prospectus 
the  directors  of  the  company  shall  be  jointly  and  severally  liable  to  repay  that  money 
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with  interest  at  the  rate  of  five  per  centum  per  annum  from  the  expiration  of  the 
period  of  four  months :  Provided  that  a  director  shall  not  be  liable  it  he  proves  that 
the  loss  of  the  money  was  not  due  to  any  misconduct  or  negligence  on  his  part. 
5.  Any  condition  requiring  or  binding  any  applicant  for  shares  to  waive  compliance 
with  any  requirement  of  this  section  shall  be  void.  6.  This  section  except  subsection  3 
thereof  shaU  not  apply  to  any  allotment  of  shares  subsequent  to  the  first  allotment 
of  shares  offered  to  the  public  for  subscription.  7.  In  the  case  of  the  first  allotment  of 
share  capital  payable  in  cash  of  a  company  which  does  not  issue  any  invitation  to 
the  public  to  subscribe  for  its  shares  no  allotment  shall  be  made  unless  the  minimum 
subscription  (that  is  to  say) :  a)  The  amount  (if  any)  fixed  by  the  memorandum  or 
articles  and  named  in  the  statement  in  lieu  of  prospectus  as  the  minimum  subscrip- 
tion upon  which  the  directors  may  proceed  to  allotment;  or  b)  If  no  amount  is  so 
fixed  and  named  then  the  whole  amount  of  the  share  capital  other  than  that  issued 
or  agreed  to  be  issued  as  fuUy  or  partly  paid  up  otherwise  than  in  cash,  has  been 
subscribed  and  an  amount  not  less  than  five  per  centum  of  the  nominal  amount 
of  each  share  payable  in  cash  has  been  paid  to  and  received  by  the  company.  This 
subsection  shall  not  apply  to  a  proprietary  company  or  to  a  company  which  has 
allotted  any  shares  or  debentures  before  the  commencement  of  this  Act.  —  E.  §  85. 
A  person  may  be  estopped  from  denying  that  he  has  accepted  an  allotment.  —  Legal  and 
<3«neral,  etc.,  Co.  v.  GUI,  4  V.  L.  R.  (L.)  204. 

Effect  of  irregular  allotment.  94.  1.  An  allotment  made  by  a  company  to  an 
applicant  in  contravention  of  the  provisions  of  the  last  foregoing  section  shall  be 
voidable  at  the  instance  of  the  applicant  within  one  month  after  the  holding  of  the 
statutory  meeting  of  the  company  and  not  later,  and  shall  be  so  voidable  notwith- 
standing that  the  company  is  in  course  of  being  wound  up.  2.  If  any  director  of  a 
company  knowingly  contravenes  or  permits  or  authorizes  the  contravention  of  any 
of  the  provisions  of  the  last  foregoing  section  with  respect  to  allotment  he  shall  be 
liable  to  compensate  the  company  and  the  allottee  respectively  for  any  loss,  damages, 
or  costs  which  the  company  or  the  allottee  may  have  sustained  or  incurred  thereby : 
Provided  that  proceedings  to  recover  any  such  loss,  damages,  or  costs  shall  not  be 
commenced  after  the  expiration  of  two  years  from  the  date  of  the  allotment.  — 

E.  §  86. 

Restrictions  on  commencement  of  business.  95.  LA  company  shall  not  com- 
mence any  business  or  exercise  any  borrowing  powers  unless :  a)  Shares  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash  have  been  allotted  to  an  amount 
not  less  in  the  whole  than  the  minimum  subscription;  and  b)  Every  director  of  the 
company  has  paid  to  the  company  on  each  of  the  shares  taken  or  contracted  to  be 
taken  by  him,  and  for  which  he  is  liable  to  pay  in  cash,  a  proportion  equal  to  the 
proportion  payable  on  apphcation  and  allotment  on  the  shares  offered  for  public 
subscription,  or  in  case  of  a  company  which  does  not  issue  a  prospectus  inviting  the 
public  to  subscribe  for  its  shares,  on  the  shares  payable  in  cash ;  and  c)  There  has  been 
filed  with  the  Registrar- General  a  statutory  declaration  by  the  secretary  or  one  of 
the  directors  in  the  prescribed  form  that  the  aforesaid  conditions  have  been  oompUed 
with;  and  d)  In  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting 
the  public  to  subscribe  for  its  shares,  there  has  been  filed  with  the  Registrar- Gteneral 
•a  statement  in  lieu  of  prospectus.  2.  The  Registrar- General  shall  on  the  filing  of  this 
statutory  declaration  certify  that  the  company  is  entitled  to  commence  business, 
and  that  certificate  shall  be  conclusive  evidence  that  the  company  is  so  entitled: 
Provided  that  in  the  case  of  a  company  which  does  not  issue  a  prospectus  inviting 
the  public  to  subscribe  for  its  shares  the  Registrar- General  shall  not  give  such  a 
certificate  unless  a  statement  in  lieu  of  prospectus  has  been  filed  with  him.  3.  Any 
contract  made  by  a  company  before  the  date  at  which  it  is  entitled  to  commence 
business  shall  be  provisional  only  and  shall  not  be  binding  on  the  company  until 
that  date,  and  on  that  date  it  shall  become  binding.  4.  Nothing  in  this  section  shall 
prevent  the  simultaneous  offer  for  subscription  or  allotment  of  any  shares  and  de- 
bentures or  the  receipt  of  any  money  payable  on  application  for  debentures.  5.  If  any 
company  commences  business  or  exercises  borrowing  powers  in  contravention  of 
this  section  every  person  who  is  responsible  for  the  contravention  shall,  without 
prejudice  to  any  other  liability,  be  liable  to  a  fine  not  exceeding  fifty  pounds  for 
every  day  during  which  the  contravention  continues.  6.  Nothing  in  this  section  shall 
apply  to  a  proprietary  company  or  to  a  company  registered  before  the  twenty-fourth 
•day  of  December,  One  thousand  eight  hundred  and  ninety-six,  or  to  a  company  re- 
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gistered  before  the  commencement  of  this  Act  which  does  not  issue  a  prospectus 
inviting  the  public  to  subscribe  for  its  shares.  —  K.  §  87. 

Return  as  to  allotments.  96.  1.  Whenever  a  company  limited  by  shares  makes 
any  allotment  of  its  shares  the  company  shall  within  one  month  thereafter  file  with 
the  Registrar- General :  a)  A  return  of  the  allotments  stating  the  number  and  nominal 
amount  of  the  shares  comprised  in  the  allotment  the  names,  addresses,  and  descrip- 
tions of  the  allottees  and  the  amount  (if  any)  paid  or  due  and  payable  on  each  share ; 
and  b)  In  the  case  of  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in 
cash,  a  contract  in  writing  constituting  the  title  of  the  allottee  to  the  allotment, 
together  with  any  contract  of  sale,  or  for  services  or  other  consideration  in  respect 
of  which  that  allotment  was  made,  and  a  return  stating  the  number  and  nominal 
amount  of  shares  so  allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  up, 
and  the  consideration  for  which  they  have  been  allotted.  2.  Where  such  a  contract 
as  above  mentioned  is  not  reduced  to  writing  the  company  shall  within  one  month 
after  the  allotment  file  with  the  Registrar- General  the  prescribed  particulars  of  the 
contract.  3.  If  default  is  made  in  complying  with  the  requirements  of  this  section 
every  director,  manager,  secretary,  or  other  officer  of  the  company  who  is  knowingly 
a  party  to  the  default  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  for  every 
day  during  which  the  default  continues:  Provided  that  in  case  of  default  in  filing 
with  the  Registrar- General  within  one  month  after  the  allotment  any  document 
required  to  be  filed  by  this  section  the  company  or  any  person  liable  for  the  default 
may  apply  to  the  Court  for  relief,  and  the  Court  if  satisfied  that  the  omission  to  file 
the  document  was  accidental  or  due  to  inadvertence  or  that  it  is  just  and  equitable 
to  grant  relief  may  make  an  order  extending  the  time  for  the  filing  of  the  document 
for  such  period  as  the  Court  may  think  proper.  —  E.  §  88. 

Commissions  and  discounts. 

Power  to  pay  certain  commissions,  and  prohibition  of  payment  of  all  other  com- 
missions, discounts,  etc.  97.  1.  It  shall  be  lawful  for  a  company  to  pay  a  commission 
to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe  whether 
absolutely  or  conditionally  for  any  shares  in  the  company,  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares  in  the 
company  if  the  payment  of  the  commission  is  authorized  by  the  articles  and  the 
commission  paid  or  agreed  to  be  paid  does  not  exceed  the  amount  or  rate  so  authorized, 
and  if  the  amount  or  rate  per  centum  of  the  commission  paid  or  agreed  to  be  paid  is : 
a)  In  the  case  of  shares  offered  to  the  public  for  subscription  disclosed  in  the  pros- 
pectus; or  b)  In  the  case  of  shares  not  offered  to  the  public  for  subscription,  disclosed 
in  the  statement  in  lieu  of  prospectus,  or  in  a  statement  in  the  prescribed  form  signed 
in  like  manner  as  a  statement  in  lieu  of  prospectus  and  filed  with  the  Registrar- 
General,  and  where  a  circular  or  notice  not  being  a  prospectus  inviting  subscription 
for  the  shares  is  issued  also  disclosed  in  that  circular  or  notice.  2.  Save  as  aforesaid 
no  company  shall  apply  any  of  its  shares  or  capital  money  either  directly  or  indirectly 
in  payment  of  any  commission,  discount,  or  allowance  to  any  person  in  consideration 
for  his  subscribing  or  agreeing  to  subscribe  whether  absolutely  or  conditionally  for 
any  shares  of  the  company  or  procuring  or  agreeing  to  procure  subscriptions  whether 
absolute  or  conditional  for  any  shares  in  the  company  whether  the  shares  or  money 
be  so  appUed  by  being  added  to  the  purchase  money  of  any  property  acquired  by  the 
company  or  to  the  contract  price  of  any  work  to  be  executed  for  the  company  or 
the  money  be  paid  out  of  the  nominal  purchase  money  or  contract  price  or  other- 
wise ;  3.  Nothing  in  this  section  shall  affect  the  power  of  any  company  to  pay  such 
brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay  and  a  vendor  to,, 
promoter  of,  or  other  person  who  receives  payment  in  money  or  shares  from  a 
company  shall  have  and  shall  be  deemed  always  to  have  had  power  to  apply  any 
part  of  the  money  or  shares  so  received  in  payment  of  any  commission  the  pay- 
ment of  which  if  made  directly  by  the  company  would  have  been  legal  under  this 
section.  —  E.  §  89. 

Statement  in  balance-sheet  as  to  commissions  and  discounts.  98.  Where  a  com- 
pany has  paid  any  sums  by  way  of  commission  in  respect  of  any  shares  or  debentures, 
or  allowed  any  sums  by  way  of  discount  in  respect  of  any  debentures,  the  total  amount 
so  paid  or  allowed  or  so  much  thereof  as  has  not  been  written  off  shall  be  stated  in 
every  balance-sheet  of  the  company  until  the  whole  amount  thereof  has  been  written 
off.  —  E.  §  90. 
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Payment  of  interest  out  of  capital. 
Power  of  company  to  pay  interest  out  of  capital  in  certain  cases.  99.  Where 
any  shares  of  a  company  are  issued  for  the  purpose  of  raising  money  to  defray  the 
expenses  of  the  construction  of  any  worlcs  or  buildings  or  the  provision  of  any  plant 
which  can  not  be  made  profitable  for  a  lengthened  period,  the  company  may  pay 
interest  on  so  much  of  that  share  capital  as  is  for  the  time  being  paid  up  for  the  period 
and  subject  to  the  conditions  and  restrictions  in  this  section  mentioned,  and  may 
charge  the  same  to  capital  as  part  of  the  cost  of  construction  of  the  work  or  building 
or  the  provision  of  plant :  Provided  that :  1 .  No  such  payment  shall  be  made  unless 
the  same  is  authorized  by  the  articles  or  by  special  resolution.  2.  No  such  payment 
whether  authorized  by  the  articles  or  by  special  resolution  shall  be  made  without 
the  previous  sanction  of  the  Attorney- General.  3.  Before  sanctioning  any  such  pay- 
ment the  Attorney- Gteneral  may  at  the  expense  of  the  company  appoint  a  person 
to  inquire  and  report  to  him  as  to  the  circumstances  of  the  case,  and  may  before 
making  the  appointment  require  the  company  to  give  security  for  the  payment 
of  the  costs  of  the  inquiry.  4.  The  payment  shall  be  made  only  for  such  period  as 
may  be  determined  by  the  Attorney- Gteneral,  and  such  period  shall  in  no  case  extend 
beyond  the  close  of  the  half  year  next  after  the  half  year  during  which  the  works 
or  buildings  have  been  actually  completed  or  the  plant  provided.  5.  The  rate  of 
interest  shall  in  no  case  exceed  four  per  centum  per  armum  or  such  lower  rate  as  may 
for  the  time  being  be  prescribed  by  Order  in  Council.  6.  The  payment  of  the  interest 
shall  not  operate  as  a  reduction  of  the  amount  paid  up  on  the  shares  in  respect  of 
which  it  is  paid.  7.  The  accounts  of  the  company  shall  show  the  share  capital  on 
which  and  the  rate  at  which  interest  has  been  paid  out  of  capital  during  the  period 
to  which  the  accounts  relate.  —  E.  §  91. 

Certificates  of  shares,  etc. 
Limitation  of  time  for  issue  of  certificates.  100.  1.  Every  company  shall  within 
two  months  after  the  allotment  of  any  of  its  shares,  debentures,  or  debenture  stock, 
and  within  two  months  after  the  registration  of  the  transfer  of  any  such  shares,  deben- 
tures, or  debenture  stock,  complete  and  have  ready  for  delivery  the  certificates  of  all 
shares  the  debentures  and  the  certificates  of  aU  debenture  stock  allotted  or  trans- 
ferred unless  the  conditions  of  issue  of  the  shares,  debentures,  or  debenture  stock 
otherwise  provide.  2.  If  default  is  made  in  complying  with  the  requirements  of  this 
section  the  company  and  every  director,  manager,  secretary,  and  other  officer  of 
the  company  who  is  knowingly  a  party  to  the  default  shall  be  Uable  to  a  fine  not 
exceeding  five  pounds  for  every  day  during  which  the  default  continues.  —  E.  §  92. 

Information  as  to  mortgages,  charges,  etc. 
Registration  of  mortgages  and  charges.  101.  1.  Every  mortgage  or  charge  created 
by  a  company  after  the  commencement  of  this  Act  and  being  either :  a)  A  mortgage 
or  charge  for  the  purpose  of  securing  any  issue  of  debentures;  or  b)  A  mortgage  or 
charge  on  uncalled  or  unpaid  share  capital  of  the  company;  or  c)  A  mortgage  or 
charge  created  or  evidenced  by  an  instrument  which  if  executed  by  an  individual 
would  require  registration  as  a  bill  of  sale;  or  d)  A  mortgage  or  charge  on  any  book 
debts  of  the  company;  or  e)  A  floating  charge  on  the  undertaking  or  property  of 
the  company,  shall  so  far  as  any  security  on  the  company's  property  or  undertaking 
is  thereby  conferred  be  void  against  the  liquidator,  and  any  creditor  of  the  company 
unless  the  instrument  (if  any)  by  which  the  mortgage  or  charge  is  created  or  evidenced 
or  a  copy  thereof  accompanied  by  an  affidavit  verifying  the  execution  of  the  mortgage, 
and  in  the  case  of  a  copy  also  verifying  it  as  a  true  copy  of  such  mortgage  are  filed 
with  the  Registrar- Greneral  for  registration  in  manner  required  by  this  Act  within 
thirty  days  after  the  date  of  its  creation,  but  without  prejudice  to  any  contract  or 
obligation  for  repayment  of  the  money  thereby  secured,  and  when  a  mortgage  or 
charge  becomes  void  under  this  section  the  money  secured  thereby  shall  immediately 
become  payable :  Provided  that :  i)  In  the  case  of  a  mortgage  or  charge  created  out 
of  the  State  of  Victoria  thirty  days  after  the  date  on  which  the  instrument  or  copy 
could  in  due  course  of  post  and  if  despatched  with  due  diligence  have  been  received 
in  the  State  of  Victoria  shall  be  substituted  for  thirty  days  after  the  date  of  the  creation 
of  the  mortgage  or  charge  as  the  time  within  which  the  particulars  and  instrument 
or  copy  are  to  be  filed  with  the  Registrar- General;  and  ii)  Where  the  mortgage  or 
charge  is  created  in  the  State  of  Victoria,  but  comprises  property  outside  the  State 
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of  Victoria,  the  instrument  creating  or  purporting  to  create  the  mortgage  or  charge 
or  a  copy  thereof  accompanied  by  a  verifying  affidavit  as  aforesaid  may  be  filed 
for  registration  notwithstanding  that  further  proceedings  may  be  necessary  to  make 
the  mortgage  or  charge  vaUd  or  effectual  according  to  the  law  of  the  country,  State, 
or  Colony  in  which  the  property  is  situate;  and  iii)  Where  a  negotiable  instrument 
has  been  given  to  secure  the  payment  of  any  book  debts  of  a  company  the  deposit 
of  the  instrument  for  the  purpose  of  securing  an  advance  to  the  company  shall  not 
for  the  purposes  of  this  section  be  treated  as  a  mortgage  or  charge  on  those  book 
debts;  and  iv)  The  holding  of  debentures  entitling  the  holder  to  a  charge  on  land 
shall  not  be  deemed  to  be  an  interest  in  land.  2.  The  Registrar- General  shall  keep 
with  respect  to  each  company  a  register  in  the  prescribed  form  of  all  the  mortgages 
and  charges  created  by  the  company  after  the  commencement  of  this  Act  and  re- 
quiring registration  under  this  section,  and  shall  on  payment  of  the  prescribed  fee 
enter  in  the  register  with  respect  to  every  such  mortgage  or  charge  the  date  of  creation, 
the  amount  secured  by  it,  short  particulars  of  the  property  mortgaged  or  charged, 
and  the  names  of  the  mortgagees  or  persons  entitled  to  the  charge.  3.  Where  a  series 
of  debentures  containing  or  giving  by  reference  to  any  other  instrument  any  charge 
to  the  benefit  of  which  the  debenture  holders  of  that  series  are  entitled  pari  passu 
is  created  by  a  company  it  shall  be  sufficient  if  there  are  filed  with  the  Registrar- 
General  within  thirty  days  after  the  execution  of  the  deed  containing  the  charge,  or  if 
there  is  no  such  deed  after  the  execution  of  any  debentures  of  the  series,  or  if  it  or 
they  is  or  are  executed  out  of  the  State  of  Victoria  then  within  thirty  days  after  the 
date  on  which  it  or  they  would  in  due  course  of  post  it  despatched  with  due  diligence 
have  been  received  in  the  State  of  Victoria  the  following  particulars:  a)  The  total 
amount  secured  by  the  whole  series ;  and  b)  The  dates  of  the  resolutions  authorizing 
the  issue  of  the  series  and  the  date  of  the  covering  deed  if  any  by  which  the  security 
is  created  or  defined;  and  c)  A  general  description  of  the  property  charged;  and 
d)  The  names  of  the  trustees  if  any  for  the  debenture  holders,  together  with  the  deed 
or  verified  copy  thereof  containing  the  charge  or  if  there  is  no  such  deed  one  of  the 
debentures  of  the  series  and  the  Registrar- General  shall  enter  those  particulars  in 
the  register:  Provided  that  where  more  than  one  issue  is  made  of  debentures  in 
the  series  there  shall  be  fUed  with  the  Registrar- G!eneral  for  entry  in  the  register 
particulars  of  the  date  and  amount  of  each  issue,  but  an  omission  to  do  this  shall 
not  affect  the  validity  of  the  debentures  issued.  4.  Where  any  commission,  allowance, 
or  discount  has  been  paid  or  made  either  directly  or  indirectly  by  the  company  to 
any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe  whether  ab- 
solutely or  conditionally  for  any  debentures  of  the  company  or  procuring  or  agreeing 
to  procure  subscriptions  whether  absolute  or  conditional  for  any  such  debentures, 
the  particulars  required  to  be  filed  for  registration  under  this  section  shall  include 
particulars  as  to  the  amount  or  rate  per  centum  of  the  commission,  discount,  or  allow- 
ance so  paid  or  made,  but  an  omission  to  do  this  shall  not  affect  the  validity  of 
the  debentures  issued :  Provided  that  the  deposit  of  any  debentures  as  security  for 
any  debt  of  the  company  shall  not  for  the  purposes  of  this  provision  be  treated  as 
the  issue  of  the  debentures  at  a  discount.  5.  The  Registrar- General  shall  give  a  certi- 
ficate under  his  hand  of  the  registration  of  any  mortgage  or  charge  registered  in 
pursuance  of  this  section  stating  the  amount  thereby  secured,  and  the  certificate 
shall  be  conclusive  evidence  that  the  requirements  of  this  section  as  to  registration 
have  been  complied  with.  6.  The  company  shall  cause  a  copy  of  every  certificate  of 
registration  given  under  this  section  to  be  indorsed  on  every  debenture  or  certificate 
of  debenture  stock  which  is  issued  by  the  company  and  the  payment  of  which  is 
secured  by  the  mortgage  or  charge  so  registered:  Provided  that  nothing  in  this 
subsection  shall  be  construed  as  requiring  a  company  to  cause  a  certificate  of  registra- 
tion of  any  mortgage  or  charge  so  given  to  be  indorsed  on  any  debenture  or  certificate 
of  debenture  stock  which  has  been  issued  by  the  company  before  the  mortgage  or 
charge  was  created.  7.  It  shall  be  the  duty  of  the  company  to  file  with  the  Registrar- 
General  for  registration  the  instrument  (if  any)  by  which  the  mortgage  or  charge 
is  created  or  evidenced  or  a  copy  thereof  accompanied  by  an  affidavit  verifying  the 
execution  of  the  mortgage  and  in  the  case  of  a  copy  also  verifying  it  as  a  true  copy 
of  such  mortgage  and  the  particulars  of  the  issues  of  debentures  of  a  series  requiring 
registration  under  this  section,  but  registration  of  any  such  mortgage  or  charge  may 
be  effected  on  the  appUcation  of  any  person  interested  therein.  Where  the  registra- 
tion is  effected  on  the  application  of  some  person  other  than  the  company,  that 
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person  shall  be  entitled  to  recover  from  the  company  the  amount  of  any  fees  properly 
paid  by  him  to  the  Registrar- General  on  the  registration.  8.  The  instruments  or 
copies  of  instruments  creating  any  mortgage  or  charge  filed  with  the  Registrar- 
General  and  the  register  kept  in  pursuance  of  this  section  shall  be  open  to  inspection 
by  any  person  on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling  for  each 
inspection.  9.  Every  company  shall  cause  a  copy  of  every  instrument  creating  any 
mortgage  or  charge  requiring  registration  under  this  section  to  be  kept  at  the  regis- 
tered office  of  the  company :  Provided  that,  in  the  case  of  a  series  of  uniform  debent- 
ures a  copy  of  one  such  debenture  shall  be  sufficient.  10.  No  mortgage  or  charge 
requiring  registration  under  this  section  shall  requhe  to  be  filed  or  registered  under 
the  provisions  of  the  Instruments  Act,  1890,  or  the  Book  Debts  Act,  1896,  anything 
contained  in  such  Acts  or  any  Acts  amending  the  same  to  the  contrary  notwith- 
standing. 11.  Where  a  mortgage  requiring  registration  under  this  Act  is  created 
within  or  on  the  expiration  of  thirty  days  after  the  creation  of  a  prior  unregistered 
mortgage  and  comprises  aU  or  any  part  of  the  property  comprised  in  the  prior  mort- 
gage and  the  subsequent  mortgage  is  given  as  a  security  for  the  same  debt  as  is  secured 
by  the  prior  mortgage,  or  for  any  part  of  such  debt,  then  to  the  extent  to  which 
such  subsequent  mortgage  is  a  security  for  the  same  debt  or  part  thereof,  and  so 
far  as  respects  the  property  comprised  in  the  prior  mortgage,  such  subsequent  mort- 
gage shall  not  be  operative  or  have  any  validity  at  law  or  in  equity,  unless  it  is  proved 
to  the  satisfaction  of  the  C!ourt  having  cognizance  of  the  case  that  the  subsequent 
mortgage  was  given  in  good  faith  for  the  purpose  of  correcting  some  material  error 
in  the  prior  mortgage  and  not  for  the  purpose  of  avoiding  or  evading  this  Act.  — 
E.  §  93.  Mortgages  on  chattels  having  their  actual  situs  in  Victoria,  executed  in  England  by  a 
company  there  domiciled,  must,  in  order  to  give  to  the  mortgage  a  title  superior  to  that  of  a 
person  who  has  seized  them  under  a  warrant  of  execution,  be  registered  in  conformity  with 
this  section.  —  Hockey  v.  Mother  of  Gold  Consolidated  Mines,  29  V.  L.  R.  196,  25  A.  L.  T.  32, 
9  A.  L.  R.  163.  A  bill  of  sale  given  by  a  company  need  not  be  registered  under  Part  VI.  of  the 
Imtrumenta  Act,  J 890.  —  In  re  Eggleston  &  Eggleston,  28  V.  L.  R.  Ill,  23  A.  L.  T.  247,  8  A 
L.  R.  127. 

Registration  of  enforcement  of  security.  102.  1.  If  any  person  obtains  an  order 
for  the  appointment  of  a  receiver  or  manager  of  the  property  of  a  company,  or  appoints 
such  a  receiver  or  manager  under  any  powers  contained  in  any  instrument,  he  shall 
within  seven  days  from  the  date  of  the  order  or  of  the  appointment  under  the  powers 
contained  in  the  instrument  file  notice  of  the  fact  with  the  Registrar- General,  and 
the  Registrar- General  shall  enter  the  fact  in  the  register  of  mortgages  and  charges. 
2.  If  any  person  makes  default  in  complying  with  the  requirements  of  this  section 
he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues.  —  E.  §  94. 

Filing  of  accounts  of  receivers  and  managers.  103.  1.  Every  receiver  or  manager 
of  the  property  of  a  company  who  has  been  appointed  under  the  powers  contained 
in  any  instrument  and  who  has  taken  possession  shall  once  in  every  half-year  while 
he  remains  in  possession  and  also  on  ceasing  to  act  as  receiver  or  manager  file  with 
the  Registrar- General  an  abstract  in  the  prescribed  form  of  his  receipts  and  payments 
during  the  period  to  which  the  abstract  relates,  and  shall  also  on  ceasing  to  act  as 
receiver  or  manager  file  with  the  Registrar- General  notice  to  that  effect,  and  the 
Registrar- General  shall  enter  the  notice  in  the  register  of  mortgages  and  charges. 
2.  Every  receiver  or  manager  who  makes  default  in  complying  with  the  provisions 
of  this  section  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds.  —  E.  §  95. 

Rectification  of  register  of  mortgages.  104.  A  Judge  of  the  Court  on  being  satis- 
fied that  the  omission  to  register  a  mortgage  or  charge  within  the  time  hereinbefore 
required  or  that  the  omission  or  misstatement  of  any  particular  with  respect  to  any 
such  mortgage  or  charge  was  accidental  or  due  to  inadvertence  or  to  some  other 
sufficient  cause  or  is  not  of  a  nature  to  prejudice  the  position  of  creditors  or  share- 
holders of  the  company  or  that  on  other  grounds  it  is  just  and  equitable  to  grant 
relief,  may  on  the  application  of  the  company  or  any  person  interested  and  on  such 
terms  and  conditions  as  seem  to  the  Judge  just  and  expedient  order  that  the  time 
for  registration  be  extended,  or  as  the  case  may  be,  that  the  omission  or  misstatement 
be  rectified.  —  E.  §  96. 

Entry  of  satisfaction.  105.  The  Registrar- General  may  on  evidence  being  given 
to  his  satisfaction  that  the  debt  for  which  any  registered  mortgage  or  charge  was 
given  has  been  paid  or  satisfied  enter  a  memorandum  of  satisfaction  on  the  register 
B  19 
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and  shall  on  payment  of  the  prescribed  fee  furnish  the  company  with  a  copy  thereof. 
E.  §  97. 

Index  to  register  of  mortgages  and  charges.  106.  The  Registrar- General  shall 
keep  an  index  in  the  prescribed  form  and  with  the  prescribed  particulars  of  the  mort- 
gages or  charges  registered  with  him  under  this  Act.  —  E.  §  98. 

Penalties.  107.  1.  If  any  company  makes  default  in  filing  with  the  Registrar- 
Greneral  for  registration  the  instrument  (if  any)  by  which  any  mortgage  or  charge 
is  created  or  the  verified  copy  thereof  or  the  particulars  of  the  issues  of  debentures 
of  a  series  requiring  registration  with  the  Registrar- General  under  the  foregoing 
provisions  of  this  Act,  then  unless  the  registration  has  been  effected  on  the  application 
of  some  other  person  the  company  and  every  director,  manager,  secretary,  or  other 
person  who  is  knowingly  a  party  to  the  default  shall  on  conviction  be  Uable  to  a 
fine  not  exceeding  fifty  pounds  for  every  day  during  which  the  default  continues. 
2.  Subject  as  aforesaid  if  any  company  makes  default  in  complying  with  any  of  the 
requirements  of  this  Act  as  to  the  registration  with  the  Registrar- General  of  any 
mortgage  or  charge  created  by  the  company,  the  company  and  every  director,  man- 
ager, and  other  officer  of  the  company  who  knowingly  and  wiUully  authorized  or 
permitted  the  default  shall  without  prejudice  to  any  other  Uability  be  Uable  on  sum- 
mary conviction  to  a  fine  not  exceeding  one  hundred  pounds.  3.  If  any  person  know- 
ingly and  wilfully  authorizes  or  permits  the  delivery  of  any  debenture  or  certificate 
of  debenture  stock  requiring  registration  with  the  Registrar- General  under  the  fore- 
going provisions  of  this  Act  without  a  copy  of  the  certificate  of  registration  being 
indorsed  upon  it,  he  shall  without  prejudice  to  any  other  liability  be  liable  on  sum- 
mary conviction  to  a  fine  not  exceeding  one  hundred  pounds.  —  E.  §  99. 

Company's  register  of  mortgages.  108.  1.  Every  company  shall  keep  a  register 
of  mortgages  and  enter  therein  all  mortgages  and  charges  specifically  affecting  prop- 
erty of  the  company  giving  in  each  case  a  short  description  of  the  property  mortgaged 
or  charged,  the  amount  of  the  mortgage  or  charge,  and  (except  in  the  case  of  securities 
to  bearer)  the  names  of  the  mortgagees  or  persons  entitled  thereto.  2.  If  any  director, 
manager,  or  other  officer  of  the  company  knowingly  and  wilfully  authorizes  or  per- 
mits the  omission  of  any  entry  required  to  be  made  in  pursuance  of  this  section 
he  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds.  —  E.  §  100.  Cp.  In  re 
Chaffey  Bros.,  21  V.  L.  R.  727,  2  A.  L.  R.  74. 

Right  to  inspect  copies  of  instruments  creating  mortgages  and  charges  and  com- 
pany's register  of  mortgages.  109.  1.  The  copies  of  instruments  creating  any  mortgage 
or  charge  requiring  registration  under  this  Act  with  the  Registrar- General,  kept 
at  the  registered  office  of  the  company,  and  the  register  of  mortgages  kept  in  pur- 
suance of  the  last  foregoing  section,  shall  be  open  at  all  reasonable  times  to  the  inspec- 
tion of  any  creditor  or  member  of  the  company  without  fee,  and  the  register  of  mort- 
gages shall  also  be  open  to  the  inspection  of  any  other  person  on  payment  of  such  fee 
not  exceeding  one  shilling  for  each  inspection  as  the  company  may  prescribe.  2.  If 
inspection  of  the  said  copies  or  register  is  refused  any  officer  of  the  company  refusing 
inspection  and  every  director  and  manager  of  the  company  authorizing  or  knowingly 
and  wilfully  permitting  the  refusal  shall  be  liable  to  a  fine  not  exceeding  five  pounds 
and  a  further  fine  not  exceeding  two  pounds  for  every  day  during  which  the  refusal 
continues,  and  in  addition  to  the  above  penalty  any  Judge  of  the  Court  sitting  in 
chambers  may  by  order  compel  an  immediate  inspection  of  the  copies  or  register. 
—  E.  §  101. 

Right  of  debenture  holders  to  inspect  the  register  of  debenture  holders  and  to 
have  copies  of  trust  deed.  110.  1.  Every  register  of  holders  of  debentures  of  a  company 
shall  except  when  closed  in  accordance  with  the  articles  during  such  period  or  periods 
(not  exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be  specified  in  the  articles 
be  open  to  the  inspection  of  the  registered  holder  of  any  such  debentures,  and  of 
any  holder  of  shares  in  the  company,  but  subject  to  such  reasonable  restrictions 
as  the  company  may  in  general  meeting  impose  so  that  at  least  two  hours  in  each 
day  are  appointed  for  inspection  and  every  such  holder  may  require  a  copy  of  the 
register  or  any  part  thereof  on  payment  of  sixpence  for  every  one  hundred  words 
required  to  be  copied.  2.  A  copy  of  any  trust  deed  for  securing  any  issue  of  debentures 
shall  be  forwarded  to  every  holder  of  any  such  debentures  at  his  request  on  payment 
in  the  case  of  a  printed  trust  deed  of  the  sum  of  one  shilling  or  such  less  sum  as  may 
be  prescribed  by  the  company,  or  where  the  trust  deed  has  not  been  printed  on  pay- 
ment of  sixpence  for  every  one  hundred  words  required  to  be  copied.  3.  If  inspection 
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is  refused  or  a  copy  is  refused  or  not  forwarded  the  company  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  and  to  a  further  fine  not  exceeding  two  pounds  for  every 
day  during  which  the  refusal  continues,  and  every  director,  manager,  secretary, 
or  other  officer  of  the  company  who  knowingly  authorizes  or  permits  the  refusal 
shall  incur  the  like  penalty.  —  E.  §  102. 

Debentures  and  floating  charges. 

Perpetual  debentures.  111.  A  condition  contained  in  any  debentures  or  in  any 
deed  for  securing  any  debentures  whether  issued  or  executed  before  or  after  the 
passing  of  this  Act  shall  not  be  invalid  by  reason  only  that  thereby  the  debentures 
are  made  irredeemable  or  redeemable  only  on  the  happening  of  a  contingency  how- 
ever remote  or  on  the  expiration  of  a  period  however  long  any  rule  of  equity  to  the 
contrary  notwithstanding.  —  E.  §  103. 

Power  to  re-issue  redeemed  debentures  in  certain  cases.  112.  1.  Where  either 
before  or  after  the  passing  of  this  Act  a  company  has  redeemed  any  debentures  pre- 
viously issued  the  company,  unless  the  articles  or  the  conditions  of  issue  expressly 
otherwise  provide  or  unless  the  debentures  have  been  redeemed  in  pursuance  of  any 
obligation  on  the  company  so  do  to  (not  being  an  obligation  enforceable  only  by  the 
person  to  whom  the  redeemed  debentures  were  issued  or  his  assigns)  shall  have  power 
and  shall  be  deemed  always  to  have  had  power  to  keep  the  debentures  alive  for  the 
purposes  of  re-issue,  and  where  a  company  has  purported  to  exercise  such  a  power 
the  company  shall  have  power  and  shall  be  deemed  always  to  have  had  power  to 
re-issue  the  debentures  either  by  re-issuing  the  same  debentures  or  by  issuing 
other  debentures  in  their  place,  and  upon  such  a  re-issue  the  person  entitled  to  the 
debentures  shall  have  and  shall  be  deemed  always  to  have  had  the  same  rights  and 
priorities  as  if  the  debentures  had  not  previously  been  issued.  2.  Where  with  the 
object  of  keeping  debentures  alive  for  the  purpose  of  re-issue  they  have  either  before 
or  after  the  passing  of  this  Act  been  transferred  to  a  nominee  of  the  company  a  trans- 
fer from  that  nominee  shall  be  deemed  to  be  a  re-issue  for  the  purposes  of  this  section. 
3.  Where  a  company  has  either  before  or  after  the  passing  of  this  Act  deposited  any 
of  its  debentures  to  secure  advances  from  time  to  time  on  current  account  or  otherwise 
the  debentures  shall  not  be  deemed  to  have  been  redeemed  by  reason  only  of  the 
account  of  the  company  having  ceased  to  be  in  debit  whilst  the  debentures  remained 
so  deposited.  4.  Nothing  in  this  section  shall  prejudice:  a)  The  operation  of  any 
judgment  or  order  of  a  Court  of  competent  jurisdiction  pronounced  or  made  before  the 
commencement  of  this  Act  as  between  the  parties  to  the  proceedings  ia  which  the 
judgment  was  pronounced  or  the  order  made,  and  any  appeal  from  any  such  judgment 
or  order  shall  be  decided  as  if  this  Act  had  not  been  passed ;  or  b)  Any  power  to  issue 
debentures  in  the  place  of  any  debentures  paid  off  or  otherwise  satisfied  or  extinguished 
reserved  to  a  company  by  its  debentures  or  the  securities  for  the  same.  —  E.  §  104. 

Specific  performance  of  contract  to  subscribe  for  debentures.  113.  A  contract 
with  a  company  to  take  up  and  pay  for  any  debentures  of  the  company  may  be  en- 
forced by  an  order  for  specific  performance.  —  E.  §  105. 

Payments  of  certain  debts  out  of  assets  subject  to  floating  charge  in  priority  to 
claims  under  the  charge.  114.  1.  Where  either  a  receiver  is  appointed  on  behalf 
of  the  holders  of  any  debentures  of  the  company  secured  by  a  floating  charge  or 
possession  is  taken  by  or  on  behalf  of  those  debenture  holders  of  any  property  com- 
prised in  or  subject  to  the  charge  then  if  the  company  is  not  at  the  time  in  course 
of  being  wound  up  the  debts  which  in  every  winding-up  are  under  the  provisions  of 
Part  IV.  of  this  Act  relating  to  perferential  payments  to  be  paid  in  priority  to  aU 
other  debts  shall  be  paid  forthwith  out  of  any  assets  coming  to  the  hands  of  the 
receiver  or  other  person  taking  possession  as  aforesaid  in  priority  to  any  claim  for 
principal  or  interest  in  respect  of  the  debentures.  2.  The  periods  of  time  mentioned 
in  the  said  provisions  of  Part  IV.  of  this  Act  shall  be  reckoned  from  the  date  of  the 
appointment  of  the  receiver  or  of  possession  being  taken  as  aforesaid  as  the  case  may 
be.  3.  Any  payments  made  under  this  section  shall  be  recouped  as  far  as  may  be 
out  of  the  assets  of  the  company  available  for  payment  of  general  creditors.  — 
E.  §  107. 

Statements,  books,  and  accounts. 

Exemption  of  insurance  companies.  Directors  and  manager  to  keep  proper  books 
and  to  prepare  annual  shareholders'  balance-sheet.  Copy  balance-sheet  to  be  sent 
to  every  member  and  filed  with  Registrar- General,  and  post  up  copy  thereof.  Contents 
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of  balance-sheet.  Reserve  fund.  115.  1.  This  section  shall  not  apply  to  the  life  in- 
surance business  of  any  company  which  is  subject  to  Part  III.  of  the  Companies  Act, 
1890,  or  to  any  proprietary  company.  2.  Every  company  and  the  directors  and  man- 
ager thereof :  a)  Shall  cause  to  be  kept  proper  books  of  account  in  which  shall  be 
kept  full,  true,  and  complete  accounts  of  the  affairs  and  transactions  of  the  company; 
and;  b)  Shall  once  at  least  in  each  year  and  at  intervals  of  not  more  than  fifteen 
months  cause  the  accounts  of  the  company  to  be  balanced  and  a  balance-sheet  to 
be  prepared  which  balance-sheet  after  being  duly  audited  shall  be  laid  before  the 
members  of  the  companv  in  general  meeting ;  and  c)  Shall  cause  a  copy  of  such  balance- 
sheet  so  audited  to  be  sent  to  the  registered  address  of  every  member  of  the  company 
at  least  seven  days  before  the  meeting  at  which  it  is  to  be  laid  before  the  members 
of  the  company  and  a  copy  to  be  deposited  at  the  registered  office  of  the  company 
for  the  inspection  of  the  members  and  creditors  of  the  company  during  a  period  of 
at  least  seven  days  before  that  meeting;  and  d)  Shall  forthwith  cause  to  be  filed  with 
the  Registrar- General  a  copy  of  such  balance-sheet  and  of  any  auditor's  report  at- 
tached thereto  or  thereon  referred  to ;  and  e)  Shall  cause  to  be  forthwith  posted  up 
and  until  the  posting  up  of  the  next  following  balance-sheet  kept  posted  up  a  printed 
copy  of  the  same  in  a  conspicuous  place  in  the  registered  office  of  the  company  and 
in  every  branch  office  where  the  business  of  the  company  is  carried  on,  and  every 
creditor  of  or  shareholder  in  the  company  or  any  person  acting  in  his  behalf  shall 
be  entitled  to  a  copy  thereof  on  payment  of  sixpence.  3.  The  balance-sheet  shall  be 
audited  by  the  company's  auditors  as  hereinafter  provided  and  shall  contain  a  sum- 
mary of  the  share  capital  of  the  company  its  liabilities  and  its  assets  giving  such 
particulars  as  will  disclose  the  general  nature  of  those  liabilities  and  assets  and  the 
balance-sheet  shall  include  a  statement  of  profit  and  loss.  The  balance  sheet  may  in 
the  case  of  a  banking  company  and  shall  in  the  case  of  any  other  company  be  in 
one  of  the  forms  in  the  second  Schedule  to  this  Act  or  to  the  like  effect  and  comply 
with  the  directions  (if  any)  at  the  foot  of  the  form.  4.  No  balance-sheet,  summary, 
advertisement,  statement  of  assets  and  liabilities,  or  other  document  whatsoever 
published,  issued,  or  circulated  by  or  on  behalf  of  a  company  shall  contain  any  direct 
or  indirect  representation  that  the  company  has  any  reserve  fund  unless:  a)  Such 
reserve  fund  is  actually  existing ;  and  b)  The  said  representation  shall  be  accompanied 
by  a  statement  showing  whether  or  not  such  reserve  fund  is  used  in  the  business, 
and  if  any  portion  thereof  is  otherwise  invested  showing  the  manner  in  which  and 
the  securities  upon  which  the  same  is  invested.  5.  Any  director  or  manager  who  shall 
wilfully  alone  or  in  conjunction  with  any  other  person  sign,  publish,  issue,  or  circulate 
or  cause  to  be  signed,  published,  issued,  or  circulated  any  balance-sheet,  summary, 
advertisement,  statement  of  assets  and  liabilities,  or  other  document  in  contravention 
of  subsection  4  of  this  section  shall  be  guilty  of  a  misdemeanour  and  in  addition  to 
any  civil  responsibihty  shall  on  conviction  be  liable  to  be  imprisoned  for  any  term 
not  exceeding  two  years;  and  any  director  or  manager  who  shall  through  culpable 
negligence  alone  or  in  conjunction  with  any  other  person  sign,  publish,  issue,  or  cir- 
culate or  cause  to  be  signed,  published,  issued,  or  circulated  any  balance-sheet,  sum- 
mary, advertisement,  statement  of  assets  and  liabilities,  or  other  document  in  contra- 
vention of  the  said  subsection  shall  in  addition  to  any  civil  responsibility  be  guilty  of 
an  offence  and  shall  on  conviction  be  liable  to  a  penalty  not  exceeding  two  hundred 
and  fifty  pounds.  6.  The  manager  of  every  company  shall  by  a  statutory  declaration 
verify  to  the  best  of  his  knowledge  and  belief  the  correctness  of  every  balance-sheet. 

Statement  to  be  published  by  banking  and  certain  other  companies. 
Certain  companies  to  publish  statement  in  Schedule.  116.  1.  Every  company 
being  a  limited  banking  company,  or  an  insurance  company,  or  a  deposit,  provident, 
or  benefit  society  shall  before  it  commences  business  and  also  at  intervals  of  six 
months  in  every  year  during  which  it  carries  on  business  make  a  statement  in  the 
form  maiked  D  in  the  second  Schedule  to  this  Act  or  as  near  thereto  as  circumstances 
will  admit.  2.  A  copy  of  the  statement  shall  be  put  up  in  a  conspicuous  place  in  the 
registered  office  of  the  company  and  in  every  branch  office  or  place  where  the  business 
of  the  company  is  carried  on.  3.  Every  member  and  every  creditor  of  the  company 
shall  be  entitled  to  a  copy  of  the  statement  on  payment  of  a  sum  not  exceeding  six- 
p)ence.  4.  If  default  is  made  in  compliance  with  this  section  the  company  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default 
continues;  and  every  director  and  manager  of  the  company  who  knowingly  and 


COMPANIES  ACT,  1910.  293 

wilfully  authorizes  or  permits  the  default  shall  be  liable  to  the  like  penalty.  5.  For 
the  purposes  of  this  Act  a  company  that  carries  on  the  business  of  insurance  in  com- 
mon with  any  other  business  or  businesses  shall  be  deemed  to  be  an  insurance  company. 
—  E.  §  108. 

Inspection  and  audit. 

Investigation  of  affairs  of  company  by  inspectors.  117.  1.  The  Governor  in 
Council  may  appoint  one  or  more  competent  inspectors  to  investigate  the  affairs  of 
any  company  and  to  report  thereon  in  such  manner  as  the  Governor  in  Council  may 
direct :  i)  In  the  case  of  a  banking  company  having  a  share  capital  on  the  application 
of  members  holding  not  less  than  one-third  of  the  shares  issued ;  ii)  In  the  case  of  any 
other  company  having  a  share  capital  on  the  application  of  members  holding  not 
less  than  one-tenth  of  the  shares  issued;  iii)  In  the  case  of  a  company  not  having 
a  share  capital  on  the  application  of  not  less  than  one-fifth  in  number  of  the  persons 
on  the  company's  register  of  members.  2.  The  application  shall  be  supported  by 
such  evidence  as  the  Governor  in  Council  may  require  for  the  purpose  of  showing 
that  the  applicants  have  good  reason  for  and  are  not  actuated  by  malicious  motives 
in  requiring  the  investigation,  and  the  Governor  in  Council  may  before  appointing 
an  inspector  require  the  applicants  to  give  security  for  payment  of  the  costs  of  the 
inquiry.  3.  It  shall  be  the  duty  of  all  officers  and  agents  of  the  company  to  produce 
to  the  inspectors  all  books  and  documents  in  their  custody  or  power.  4.  An  inspector 
may  examine  on  oath  the  officers  and  agents  of  the  company  in  relation  to  its  business 
and  may  administer  an  oath  accordingly.  5.  If  any  officer  or  agent  refuses  to  produce 
any  book  or  document  which  under  this  section  it  is  his  duty  to  produce  or  to  answer 
any  question  relating  to  the  affairs  of  the  company  he  shall  be  liable  to  a  fine  not 
exceeding  five  pounds  in  respect  of  each  offence.  6.  On  the  conclusion  of  the  inves- 
tigation the  inspectors  shall  report  their  opinion  to  the  Governor  in  Council,  and  a 
copy  of  the  report  shall  be  forwarded  by  the  Governor  in  Council  to  the  registered 
office  of  the  company,  and  a  further  copy  shall  at  the  request  of  the  applicants  for 
the  investigation  be  delivered  to  them.  The  report  shall  be  written  or  printed  as 
the  Governor  in  Council  may  direct.  7.  All  expenses  of  and  incidental  to  the  inves- 
tigation shall  be  defrayed  by  the  applicants  unless  the  Governor  in  Council  shall 
direct  the  same  to  be  paid  by  the  company  which  the  Governor  in  Council  is  hereby 
authorized  to  do.  —  E.  §  109. 

Power  of  company  to  appoint  inspectors.  118.  I.  A  company  may  by  special 
resolution  appoint  inspectors  to  investigate  its  affairs.  2.  Inspectors  so  appointed 
shall  have  the  same  powers  and  duties  as  inspectors  appointed  by  the  Governor 
in  Council  except  that  instead  of  reporting  to  the  Governor  in  Council  they  shall 
report  in  such  manner  and  to  such  persons  as  the  company  in  general  meeting  may 
direct.  3.  Officers  and  agents  of  the  company  shall  incur  the  like  penalties  in  case  of 
refusal  to  produce  any  book  or  document  required  to  be  produced  to  inspectors  so 
appointed  or  to  answer  any  question  as  they  would  have  incurred  if  the  inspectors 
had  been  appointed  by  the  Governor  in  Council.  —  E.  §  110. 

Report  of  inspectors  to  be  evidence.  119.  A  copy  of  the  report  of  any  inspectors 
appointed  under  this  Act  authenticated  by  the  seal  of  the  company  whose  affairs 
they  have  investigated  shall  be  admissible  in  any  legal  proceeding  as  evidence  of 
the  opinion  of  the  inspectors  in  relation  to  any  matter  contained  in  the  report.  — 
E.  §  111. 

Appointment  and  remuneration  of  auditors.  120.  1.  Every  company  shall  at 
each  annual  general  meeting  appoint  an  auditor  or  auditors  to  hold  office  until  the 
next  annual  general  meeting.  2.  If  an  appointment  of  auditors  is  not  made  at  an 
annual  general  meeting  the  Governor  in  Council  may  on  the  application  of  any  mem- 
ber of  the  company  appoint  an  auditor  of  the  company  for  the  current  year  and  fix 
the  remuneration  to  be  paid  to  him  by  the  company  for  his  services.  3.  A  director 
or  a  partner  of  a  director  or  an  officer  or  employe  of  the  company  shall  not  be  capable 
of  being  appointed  auditor  of  the  company.  4.  No  person  shall  be  competent  to  be 
appointed  or  act  as  auditor  who  is  or  becomes  indebted  to  the  company.  If  any 
person  after  being  appointed  an  auditor  shall  become  indebted  to  the  company  his 
office  shall  thereupon  become  vacant ;  .5.  A  person  other  than  a  retiring  auditor  shall 
not  be  capable  of  being  appointed  auditor  at  an  annual  general  meeting  unless  notice 
of  an  intention  to  nominate  that  person  to  the  office  of  auditor  has  been  given  by 
&  shareholder  to  the  company  not  less  than  fourteen  days  before  the  annual  general 
meeting,  and  the  company  shall  send  a  copy  of  any  such  notice  to  the  retiring  auditor 
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and  shall  give  notice  thereof  to  the  shareholders  either  by  advertisement  or  in  any- 
other  mode  allowed  by  the  articles  not  less  than  seven  days  before  the  annual  general 
meeting:  Provided  that  if  after  notice  of  the  intention  to  nominate  an  auditor  has 
been  so  given  an  annual  general  meeting  is  called  for  a  date  fourteen  days  or  less 
after  the  notice  has  been  given,  the  notice  though  not  given  within  the  time  required 
by  this  provision  shall  be  deemed  to  have  been  properly  given  for  the  purposes  thereof, 
and  the  notice  to  be  sent  or  given  by  the  company  may  instead  of  being  sent  or  given 
within  the  time  required  by  this  provision  be  sent  or  given  at  the  same  time  as  the 
notice  of  the  annual  general  meeting.  6.  The  first  auditors  of  the  company  may  be 
appointed  by  the  directors  before  the  statutory  meeting,  and  if  so  appointed  shall 
hold  office  until  the  first  annual  general  meeting  unless  previously  removed  by  a 
resolution  of  the  shareholders  in  general  meeting  in  which  case  the  shareholders 
at  that  meeting  may  appoint  auditors.  7.  The  directors  may  fill  any  casual  vacancy 
in  the  office  of  auditor  but  while  any  such  vacancy  continues  the  surviving  or  con- 
tinuing auditor  or  auditors  if  any  may  act.  8.  The  remuneration  of  the  auditors  of 
a  company  shall  be  fixed  by  the  company  in  general  meeting,  except  that  the  remu- 
neration of  any  auditors  appointed  before  the  statutory  meeting  or  to  fiQ  any  casual 
vacancy  may  be  fixed  by  the  directors.  —  E.  §  112. 

Powers  and  duties  of  auditors.  Private  balance-sheet.  121.  1.  Every  auditor  of 
a  company  shall  have  a  right  of  access  at  all  times  to  the  books  and  accounts  and 
vouchers  of  the  company  and  shall  be  entitled  to  require  from  the  directors  and  officers 
of  the  company  such  information  and  explanation  as  may  be  necessary  for  the  per- 
formance of  the  duties  of  the  auditors.  2.  Every  auditor  of  a  company  shall  use  reason- 
able dUigence  with  the  view  of  ascertaining  that  the  books  of  the  company  have 
been  properly  kept  and  record  correctly  the  affairs  and  transactions  of  the  company. 
3.  The  auditors  shall  make  a  report  to  the  shareholders  on  the  accounts  examined 
by  them  and  on  every  balance-sheet  laid  before  the  company  in  general  meeting 
during  their  tenure  of  office,  and  the  report  shall  state :  a)  Whether  or  not  they  have 
obtained  all  the  information  and  explanations  they  have  required ;  and  b)  Whether 
in  their  opinion  the  balance-sheet  referred  to  in  the  report  is  properly  drawn  up  and 
exhibits  a  true  and  correct  view  of  the  state  of  the  company's  affairs  according  to 
the  best  of  their  information  and  the  explanations  given  to  them  and  as  shown  by 
the  books  of  the  company.  4.  The  balance-sheet  shall  be  accompanied  by  a  certificate 
signed  on  behalf  of  the  board  by  two  of  the  directors  of  the  company  or  if  there  is 
only  one  director  resident  in  Victoria  by  that  director  stating  that  in  their  or  his 
opinion  the  balance-sheet  is  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of 
the  state  of  the  company's  affairs,  and  the  auditors'  report  shall  be  attached  to  the 
balance-sheet  or  there  shall  be  inserted  at  the  foot  of  the  balance-sheet  a  reference 
to  the  report  and  the  report  shall  if  any  member  present  so  desire  be  read  before 
the  company  in  general  meeting  and  shall  be  open  to  inspection  by  any  shareholder. 

5.  Any  shareholder  shall  be  entitled  to  be  furnished  with  a  copy  of  the  balance-sheet 
and  auditors'  report  at  a  charge  not  exceeding  sixpence  for  every  hundred  words. 

6.  If  any  copy  of  a  balance-sheet  which  has  not  been  certified  and  signed  as  required 
by  this  section  is  issued,  circulated,  or  published  or  if  any  copy  of  a  balance-sheet  is 
issued,  circulated,  or  published  without  either  having  a  copy  of  the  auditors'  report 
attached  thereto  or  containing  such  reference  to  that  report  as  is  required  by  this 
section  the  company  and  every  director,  manager,  secretary,  or  other  officer  of  the 
company  who  is  knowingly  a  party  to  the  default  shall  on  conviction  be  liable  to 
a  fine  not  exceeding  fifty  pounds.  7.  The  auditors  of  every  company  before  making 
a  report  pursuant  to  this  section  shall  require,  and  the  directors  and  manager  of 
the  company  shall  without  unnecessary  delay  supply  to  the  auditors  a  balance-sheet 
(in  this  Act  referred  to  as  the  private  balance-sheet)  giving  the  details  on  which  the 
shareholders'  balance-sheet  is  founded  and  showing  amongst  other  things  the  amount 
of  deduction  (if  any)  for  debts  considered  to  be  bad  or  doubtful.  8.  The  private  balance- 
sheet  must  be  signed  by  the  manager  and  by  each  of  the  directors  of  the  company 
when  there  are  less  than  three  directors  and  by  two  at  least  when  there  are  more  than 
two  directors.  9.  The  auditors  may  require  the  directors  and  manager  of  the  company 
to  supply  in  writing  signed  as  hereinbefore  provided  any  further  details  or  informa- 
tion affecting  the  balance-sheet  or  any  particular  item  comprised  therein,  and  shall 
sign  a  certificate  at  the  foot  of  the  private  balance-sheet  stating  whether  or  not 
all  their  requisitions  as  auditors  have  been  complied  with.  10.  The  private  balance- 
sheet  shall  not  be  issued  to  the  members  of  the  company,  but  shall  together  with  all 
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such  further  details  and  information  as  aforesaid  be  kept  by  the  directors  as  part 
of  the  records  of  the  company.  11.  A  duplicate  of  such  private  balance-sheet  and  of 
all  such  further  details  and  information,  which  duplicates  shall  also  be  signed  and 
certified  as  in  this  section  provided,  shall  within  seven  days  from  the  first  general 
meeting  of  the  company  after  the  private  balance-sheet  is  supplied  as  aforesaid  be  by 
the  auditors  or  one  of  them  deposited  with  the  Registrar- General  in  a  sealed  envelope. 
12.  On  the  outside  of  such  sealed  envelope  there  shall  be  legibly  written  by  the  audi- 
tors the  name  of  the  company  and  a  certificate  signed  by  the  auditors  stating  the 
contents  of  the  envelope  and  that  the  requirements  of  this  section  have  been  complied 
with  in  respect  of  such  contents.  13.  Such  sealed  envelope  shall  not  be  opened  except 
by  order  of  the  Court  on  the  application  of  the  Attorney- General  or  any  liquidator 
of  the  company,  and  then  only  under  such  conditions  as  may  be  ordered  by  the 
Court.  If  any  person  wiKuUy  contravenes  the  provisions  of  this  subsection  he  shall 
be  guilty  of  an  offence  and  shall  on  conviction  be  liable  to  a  penalty  not  exceeding 
one  hundred  pounds  or  to  imprisonment  for  any  term  not  exceeding  six  months.  — 
E.  §  113. 

Rights  of  preference  shareholders,  etc.,  as  to  receipt  and  inspection  of  reports,  etc. 
122.  1.  Holders  of  preference  shares  and  debentures  of  a  company  shall  have  the 
same  right  to  receive  and  inspect  the  balance-sheets  of  the  company  and  the  reports 
of  the  auditors  and  other  reports  as  is  possessed  by  the  holders  of  ordinary  shares 
in  the  company.  —  E.  §  114. 

No  person  to  act  as  auditor  for  any  company  unless  licensed  by  Companies  Audi- 
tors' Board.  123.  1.  After  the  commencement  of  this  Act  no  person  shall  be  appointed 
or  act  as  an  auditor  for  any  company  unless  he  holds  from  the  Companies  Auditors' 
Board  appointed  under  the  Companies  Act,  1896,  (which  on  the  commencement 
of  this  Act  shall  cease  to  exist)  or  from  a  Board  of  three  persons  one  at  least  of  whom 
shall  have  been  a  public  accountant  practising  in  Victoria  for  five  years  immediately 
preceding  his  appointment  to  be  appointed  by  the  Governor  in  Council  a  licence 
authorizing  such  person  to  act  as  an  auditor  for  companies.  Such  last-mentioned 
Board  shall  be  called  the  Companies  Auditors'  Board,  and  hereinafter  in  this  section 
is  referred  to  as  "the  Board".  2.  The  persons  at  the  commencement  of  this  Act  holding 
office  as  members  of  the  Companies  Auditors'  Board  shall  without  further  or  other 
authority  than  this  Act  be  members  of  the  Board  as  if  they  had  been  appointed  by 
the  Governor  in  Council  hereunder ;  and  the  said  Board  notwithstanding  the  change 
in  the  constitution  thereof  shall  be  deemed  the  same  before  and  after  such  change 
in  the  constitution  thereof  and  no  act,  matter,  or  thing  shall  be  affected  thereby. 
3.  After  the  commencement  of  this  Act  no  person  shall  be  qualified  to  receive  a  licence 
to  act  as  auditor  under  this  Act  unless  upon  examination  he  satisfies  the  Board  that 
he  has  a  thorough  knowledge  of  accounts  and  auditing  and  also  of  the  provisions  of 
the  Companies  Acts  and  such  other  subjects  as  may  be  prescribed,  and  unless  the 
Board  is  satisfied  with  his  general  conduct  and  character.  4.  For  every  such  licence 
and  examination  there  shall  be  paid  such  fees  as  may  be  prescribed.  5.  The  Board 
after  giving  notice  to  the  holder  of  a  licence  and  giving  him  an  opportunity  of  being 
heard  shall  at  any  time  have  power  to  inquire  into  the  conduct  and  character  as  well 
as  the  abilities  of  such  holder  and  to  cancel  such  licence.  6.  Any  person  aggrieved 
by  any  decision  of  the  Board  as  to  his  conduct  and  character  may  within  three  months 
irom  the  date  of  his  receiving  notice  thereof  apply  to  a  Judge  of  a  County  Court  to 
reverse  such  decision  and  thereupon  the  said  Judge  may  if  he  think  fit  reverse  the 
same,  and,  if  the  said  person  aggrieved  be  otherwise  qualified,  may  direct  the  Board 
to  issue  or  re-issue  to  such  person  a  licence  or  to  refrain  from  cancelling  his  licence 
as  the  case  may  require.  7.  Any  two  members  of  the  Board  shall  have  and  may  exer- 
cise all  or  any  of  the  powers  or  authorities  of  the  Board.  8.  The  Governor  in  Council 
may  at  any  time  remove  any  member  of  the  Board.  9.  Sections  one  hundred 
and  seventeen  to  one  hundred  and  twenty-three  inclusive  shall  not  apply  to  a 
proprietary  company. 

Carrying  on  business  with  less  than  the  legal  minimum  of  members. 
Prohibition  of  carrying  on  business  with  fewer  than  five  or  in  the  case  of  a  pro- 
prietary company  two  members.  124.  If  at  any  time  the  number  of  members  of  a 
company  is  reduced  in  the  case  of  a  proprietary  company  below  two  or  in  the  case 
of  any  other  company  below  five,  and  it  carries  on  business  for  more  than  six  months 
while  the  number,  is  so  reduced,  every  person  who  is  a  member  of  the  company  during 
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the  time  that  it  so  carries  on  husiness  after  those  six  months  and  is  cognisant  of  the 
fact  that  it  is  carrying  on  business  with  fewer  than  two  members  or  five  members 
as  the  case  may  be  shall  be  severally  liable  for  the  payment  of  the  whole  debts  of 
the  company  contracted  during  that  time  and  may  be  sued  for  the  same  without 
joinder  in  the  action  of  any  other  member.  — E.  §115.  Even  where  the  number  of 
members  is  less  than  five  the  company  has  power  to  pass  a  resolution  for  winding-up.  —  In  re 
Johnston,  Dimster   &  Co.,   17  V.  L.  R.  100. 

Service  and  authentication  of  documents. 
Service  of  documents  on  company.   125.  A  document  may  be  served  on  a  com- 
pany by  leaving  it  at  or  sending  it  by  post  to  the  registered  office  of  the  company. 

—  E.  §  116. 

Authentication  of  documents.  126.  A  document  or  proceedmg  requirmg  authen- 
tication by  a  company  may  be  signed  by  a  director,  secretary,  or  other  authorized 
officer  of  the  company  and  need  not  be  under  its  common  seal.  —  E.  |  117. 

Tables  and  forms. 
Application  and  alteration  of  tables  and  forms.  127.  1.  The  forms  in  the  second 
Schedule  to  this  Act  or  forms  as  near  thereto  as  circumstances  admit  shaD  be  used 
in  all  matters  to  which  those  forms  refer.  2.  The  Governor  in  Council  may  alter  any 
of  the  tables  m  the  f  hst  Schedule  to  this  Act  so  that  he  does  not  increase  the  amount 
of  fees  payable  to  the  Registrar- General  in  the  said  Schedule  mentioned  and  may  alter 
or  add  to  the  forms  in  the  said  second  Schedule.  3.  Any  such  table  or  form  when 
altered  shall  be  published  in  the  Government  Gazette  and  thenceforth  shall  have  the 
same  force  as  if  it  were  included  in  one  of  the  Schedules  to  this  Act,  but  no  alteration 
made  by  the  Governor  in  Council  in  Table  A  in  the  said  first  Schedule  shall  affect 
any  company  registered  before  the  alteration  or  repeal  as  respects  that  company 
any  portion  of  that  Table.  —  E.  §  118. 

Arbitrations. 
Arbitration  between  companies  and  others.  128.  1.  A  company  may  by  writmg 
under  its  common  seal  agree  to  refer  and  may  refer  to  arbitration  in  accordance  with 
the  Supreme  Court  Act,  1890,  any  existing  or  future  difference  between  itself  and  any 
other  company  or  person.  2.  Companies  parties  to  the  arbitration  may  delegate  to 
the  arbitrator  power  to  settle  any  terms  or  to  determine  any  matter  capable  of  being 
lawfully  settled  or  determined  by  the  companies  themselves  or  by  their  directors 
or  other  managing  body.  3.  All  the  provisions  of  the  Supreme  Court  Act,  1890,  shall 
apply  to  arbitrations  between  companies  and  persons  in  pursuance  of  this  Act.  — 

—  E.  5  119. 

Power  to  compromise. 
Power  to  compromise  with  creditors  and  members.  129.  1.  Where  a  compromise 
or  arrangement  is  proposed  between  a  company  and  its  creditors  or  any  class  of 
them  or  between  the  company  and  its  members  or  any  class  of  them,  the  Court  may 
on  the  application  in  a  summary  way  of  the  company  or  of  any  creditor  or  member  of 
the  company  or  in  the  case  of  a  company  being  wound  up  of  the  liquidator  order  a 
meeting  of  the  creditors  or  class  of  creditors  or  of  the  members  of  the  company  or 
class  of  members  as  the  case  may  be  to  be  summoned  in  such  manner  as  the  Court 
directs.  2.  If  a  majority  in  number  representing  three-fourths  in  value  of  the  creditors 
or  class  of  creditors  or  members  or  class  of  members  as  the  case  may  be  present  either 
in  person  or  by  proxy  at  the  meeting  agree  to  any  compromise  or  arrangement  the 
compromise  or  arrangement  shall  if  sanctioned  by  the  Court  be  binding  on  all  the 
creditors  or  the  class  of  creditors  or  on  the  members  or  class  of  members  as  the  case 
may  be  and  also  on  the  company  or  in  the  case  of  a  company  in  the  course  of 
being  wound  up  on  the  liquidator  and  contributories  of  the  company.  3.  The  Court 
may  alter  or  vary  such  compromise  or  arrangement  and  may  impose  such  conditions 
in  the  carrying  out  thereof  as  it  shall  think  just.  4.  In  this  section  the  expression 
"company"  means  any  company  liable  to  be  wound  up  under  this  Act.  —  E.  §  120. 
The  Court  must  assure  itself  that  the  scheme  proposed  is  legal.  —  In  re  Commercial  Bank  of 
Australia,  19  V.  L.  R.  333,  15  A.  L.  T.  67.  See  further  In  re  Carlton  Brewery,  8  A.  L.  R.  (C.  N.) 
87;  In  re  Australian,  etc..  Bank,  26  V.  L.  R.  686,  22  A.  L.  T.  177.  Cp.  In  re  Commercial  Bank 
of  AustraUa,  14  A.  L.  T.  239;  Melbourne,  etc..  Society  v.  Burston,  21  V.  L.  R.  631;  17  A.  L.  T. 
178;  1  A.  L.  R.  160;  Gray  v.  Austrahan,  etc..  Bank,  13  A.  L.  T.  230;  In  re  Premier  Permanent 
Building,  etc..  Association,  20  A.  L.  T.  225;  5  A.  L.  R.  85;  In  re  City  of  Melbourne  Bank,  19  A. 
L.  T.  80;  3  A.  L.  R.  220;  In  re  Freehold  Investment,  etc.,  Co.,  1  A.  L.  R.  12. 
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Meaning  of  proprietary  company. 
Meaning  of  "proprietary  company".  Court  may  determine  whetlier  a  company 
certified  as  a  proprietary  company  is  a  proprietary  company.  130.  1.  For  the  pur- 
poses of  this  Act  the  expression  "proprietary  company"  means  a  proprietary  company 
under  the  Companies  Act,  1896,  and  also  any  company  which :  i)  By  its  memorandum 
of  association :  a)  Restricts  the  right  to  transfer  its  shares ;  and  b)  Limits  the  number 
of  its  members  (exclusive  of  persons  who  are  in  the  employment  of  the  company)  to 
fifty;  and  c)  Prohibits  the  company  from  receiving  deposits  except  from  its  members 
or  shareholders  for  fixed  periods  or  payable  at  call  whether  bearing  or  not  bearing 
interest;  and  ii)  Has  received  a  certificate  of  incorporation  in  which  the  Registrar- 
General  certifies  that  the  company  is  a  proprietary  company.  2.  The  provisions  of 
the  memorandum  so  far  as  they  restrict,  limit,  or  prohibit  as  aforesaid  shall  be 
unalterable  except  in  manner  provided  in  subsection  5  of  this  section,  and  any  act, 
matter,  or  thing  done  in  contravention  of  any  of  the  said  provisions  shall  be  unlawful 
and  void.  3.  The  word  "proprietary"  shall  form  part  of  the  name  of  a  proprietary 
company  and  shall  be  inserted  immediately  before  the  word  "limited."  4.  A  public 
company  may  by  special  resolution  determine  to  alter :  a)  the  name  of  the  company 
by  inserting  the  word  "proprietary"  immediately  before  the  word  "Umited"  and 
b)  the  provisions  of  its  memorandum  so  as  to  restrict,  limit,  and  prohibit  as  aforesaid 
and  upon  the  filing  of  a  copy  of  the  resolution  the  Registrar- General  shall  issue  a 
certificate  of  incorporation  altered  so  as  to  certify  that  the  company  is  a  proprietary 
company.  5.  A  proprietary  company  may  subject  to  anything  contained  in  the 
memorandum  or  articles  by  passing  a  special  resolution  determine :  a)  that  the  word 
"proprietary"  be  omitted  from  its  name,  and  b)  that  the  company  be  turned  into 
a  public  company  and  by  filing  with  the  Registrar- General  a  copy  thereof  and  also 
such  a  statement  in  lieu  of  prospectus  as  the  company  it  a  public  company  would 
have  had  to  file  before  allotting  any  of  its  shares  or  debentures  together  with  such 
a  statutory  declaration  as  the  company  if  a  public  company  would  have  had  to  file 
before  commencing  business,  turn  itself  into  a  public  company  and  thereupon  the 
restrictions,  limitations,  and  prohibitions  mentioned  in  subsection  1  of  this  section 
and  embodied  in  the  memorandum  of  association  of  such  company  shall  cease  to 
apply  to  such  company.  6.  Where  two  or  more  persons  hold  one  or  more  shares  in 
a  company  jointly  they  shall  for  the  purposes  of  this  section  be  treated  as  a  single 
member.  7.  The  Court  may  on  the  application  of  the  Attorney- General  or  Solicitor- 
General  or  of  any  member  or  creditor  of  any  company  certified  by  the  Registrar- 
General  as  a  proprietary  company  determine  whether  such  company  is  a  proprietary 
company  within  the  meaning  of  this  Act,  and  if  the  Court  determine  that  it  is  not  a 
proprietary  company  it  shall  order  that  the  word  "proprietary"  be  removed  from 
its  name  and  thereupon  the  company  shall  be  a  limited  company  under  this  Act 
and  subject  to  all  the  provisions  and  conditions  herein  contained  except  those  relating 
to  proprietary  companies.  8.  Where  any  alteration  has  been  made  under  this  section 
in  the  memorandum  of  a  company  every  copy  of  the  memorandum  issued  after  the 
date  of  the  alteration  shall  be  in  accordance  with  the  alteration.  9.  In  this  section 
"public  company"  shaU  mean  a  limited  company  other  than  a  proprietary  company. 
—  E.  §  121. 

Part  IV-     Winding-up. 

Preliminary. 

Modes  of  winding-up.  131.  1.  The  winding-up  of  a  company  may  be  either: 
i)  By  the  Court;  or  ii)  Voluntary;  or  iii)  Subject  to  the  supervision  of  the  Court. 
2.  The  provisions  of  this  Act  with  respect  to  winding-up  apply  unless  the  contrary 
appears  to  the  winding-up  of  a  company  in  any  of  those  modes.  3.  The  word  "com- 
pany" in  this  Part  of  this  Act  shall  include  a  building  society  under  the  Building 
Societies  Act,  1890.  —  E.  §  122. 

Gontributoriea. 

Liability  as  contributories  of  present  and  past  members.  132.  1.  In  the  event 
of  a  company  being  wound  up  every  present  and  past  member  shall  subject  to  the 
provisions  of  this  section  be  liable  to  contribute  to  the  assets  of  the  company  to  an 
amount  sufficient  for  payment  of  its  debts  and  liabilities  and  the  costs,  charges,  and 
expenses  of  the  winding-up  and  for  the  adjustment  of  the  rights  of  the  contribu- 
tories among  themselves  with  the  qualifications  following  (that  is  to  say) :  i)  A  past 
member  shall  not  be  liable  to  contribute  if  he  has  ceased  to  be  a  member  for  one  year 
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or  upwards  before  the  commencement  of  the  winding-up;  ii)  A  past  member  shall 
not  be  liable  to  contribute  in  respect  of  any  debt  or  liability  of  the  company  contracted 
after  he  ceased  to  be  a  member;  iii)  A  past  member  shall  not  be  liable  to  contribute 
unless  it  appears  to  the  Court  that  the  existing  members  are  unable  to  satisfy  the 
contributions  required  to  be  made  by  them  in  pursuance  of  this  Act ;  iv)  In  the  case 
of  a  company  limited  by  shares  no  contribution  shall  be  requu-ed  from  any  member 
exceeding  the  amount  if  any  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as 
a  present  or  past  member ;  v)  In  the  case  of  a  company  limited  by  guarantee  no  con- 
tribution shall  be  required  from  any  member  exceeding  the  amount  undertaken 
to  be  contributed  by  him  to  the  assets  of  the  company  in  the  event  of  its  being  wound 
up;  vi)  Nothing  in  this  Act  shall  invalidate  any  provision  contained  in  any  policy 
of  insurance  or  other  contract  whereby  the  liability  of  individual  members  on  the 
policy  or  contract  is  restricted  or  whereby  the  funds  of  the  company  are  alone  made 
liable  in  respect  of  the  policy  or  contract ;  vii)  A  sum  due  to  any  member  of  a  company 
in  his  character  of  a  member  by  way  of  dividends,  profits,  or  otherwise  shall  not  be 
deemed  to  be  a  debt  of  the  company  payable  to  that  member  in  a  oaso  of  competition 
between  himself  and  any  other  creditor  not  a  member  of  the  company,  but  any  such 
sum  may  be  taken  into  account  for  the  purpose  of  the  final  adjustment  of  the  rights 
of  the  contributories  among  themselves.  2.  In  the  winding-up  of  a  limited  company 
any  director  or  manager  whether  past  or  present  whose  liability  is  in  pursuance  of 
this  Act  unlimited  shall  in  addition  to  his  liability  (if  any)  to  contribute  as  an  ordinary 
member  be  liable  to  make  a  further  contribution  as  if  he  were  at  the  commencement 
of  the  winding-up  a  member  of  an  unlimited  company:  Provided  that:  1)  A  past 
director  or  manager  shall  not  be  liable  to  make  such  further  contribution  if  he  has 
ceased  to  hold  office  for  a  year  or  upwards  before  the  commencement  of  the  winding- 
up  ;  ii)  A  past  director  or  manager  shall  not  be  liable  to  make  such  further  contribution 
in  respect  of  any  debt  or  Uability  of  the  company  contracted  after  he  ceased  to  hold 
office;  iii)  Subject  to  the  articles  of  the  company  a  director  or  manager  shall  not  be 
liable  to  make  such  further  contribution  unless  the  Court  deems  it  necessary  to  re- 
quire that  contribution  in  order  to  satisfy  the  debts  and  liabilities  of  the  company 
and  the  costs,  charges,  and  expenses  of  the  winding-up.  3.  In  the  winding-up  of  a 
company  limited  by  guarantee  which  has  a  share  capital  every  member  of  the  com- 
pany shall  be  liable  in  addition  to  the  amount  undertaken  to  be  contributed  by  him 
to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  to  contribute  to  the 
extent  of  any  sums  unpaid  on  any  shares  held  by  him.  —  E.  §  123. 

Definition  of  contributory.  133.  The  term  "contributory"  means  every  person 
liable  to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound  up 
and  in  all  proceedings  for  determining  and  in  all  proceedings  prior  to  the  final  deter- 
mination of  the  persons  who  are  to  be  deemed  contributories  includes  any  person 
alleged  to  be  a  contributory.  —  E.  §  124.  A  person  may  be  a  member  of  a  company 
without  having  complied  with  all  the  formalities.  Where  he  has  been  treated  as  a  member  the 
circumstances  may  be  such  that  both  he  and  the  company  will  be  estopped  from  denying  that 
he  is  a  shareholder.  —  In  re  Switchback  Ry.,  16  V.  L.  R.  339;  11  A.  L.  T.  191.  Or,  there  may 
have  been  acquiescence  with  knowledge,  although  there  was  no  original  contract.  —  Essendon 
Land,  etc.,  Assn.  v.  Kilgour,  24  V.  L.  R.  136;  19  A.  L.  T.  164;  4  A.  L.  R.  1.  See  further,  as  to 
estoppel  on  the  question  whether  a  person  is  a  member.  In  re  City  of  Melbourne  Bank,  22  V. 
L.  R.  243;  17  A.  L.  T.  318;  2  A.  L.  R.  191;  In  re  City  &  County  Property  Bank,  22  V.  L.  R. 
235;  18  A.  L.  T.  80;  2  A.  L.  R.  (C.  N.)  322.  See  also  In  re  Australian  Producers  cfe  Traders, 
(1306),  V.  L.  R.  511;  28  A.  L.  T.  80;  12  A.  L.  R.  445. 

Nature  of  liability  of  contributory.  134.  The  liability  of  a  contributory  shall 
create  a  debt  of  the  nature  of  a  specialty  accruing  due  from  him  at  the  time  when 
his  liability  commenced  but  payable  at  the  times  when  calls  are  made  for  enforcing 
the  liability.  —  E.  §  125. 

Contributories  in  case  of  death  of  member.  135.  If  a  contributory  dies  either 
before  or  after  he  has  been  placed  on  the  list  of  contributories  his  personal  represen- 
tatives and  his  heirs  and  devisees  shall  be  liable  in  a  due  course  of  administration  to 
contribute  to  the  assets  of  the  company  in  discharge  of  his  liability  and  shall  be 
contributories  accordingly.  2.  Where  the  personal  representatives  are  placed  on  the 
list  of  contributories  the  heirs  or  devisees  need  not,  but  may  be,  added  as  and  when 
the  Court  thinks  fit.  3.  If  the  personal  representatives  make  default  in  paying  any 
money  ordered  to  be  paid  by  them  proceedings  may  be  taken  for  administering  the 
personal  and  real  estates  of  the  deceased  contributory  or  either  of  them  and  of  compell- 
ing payment  thereout  of  the  money  due.  —  E.  §  126.   See  note  to  N.  S.  W.  a.  (No.  40 
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of  1899)  §  81.  —  Upon  the  death  of  a  joint  tenant  of  shares  the  liability  for  calls  accruing  sub- 
sequently devolves  upon  the  survivor.  —  National  Trustees,  etc.,  Co.  v.  Walsh,  21  V.  L.  R.  76; 
17  A.  L.  T.  75;  1  A.  L.  R.  60;  Mercantile  Bank  v.  Dinwoodie,  28  V.  L.  R.  21. 

Contributories  in  case  of  insolvency  of  member.  136.  If  a  contributory  becomes 
insolvent  either  before  or  after  he  has  been  placed  on  the  list  of  contributories  then : 
1.  His  trustee  in  insolvency  shall  represent  him  for  all  the  purposes  of  the  winding-up 
and  shall  be  a  contributory  accordingly  and  may  be  called  on  to  admit  to  proof  against 
the  estate  of  the  insolvent  or  otherwise  to  allow  to  be  paid  out  of  his  assets  in  due 
course  of  law  any  money  due  from  the  insolvent  in  respect  of  his  liability  to  contribute 
to  the  assets  of  the  company;  and  2.  There  may  be  proved  against  the  estate  of  the 
insolvent  the  estimated  value  of  his  liability  to  future  calls  as  well  as  calls  already 
made.  —  E.  §  127. 

Winding-up  by  Court. 

Circumstances  in  which  company  may  be  wound  up  by  court.  137.  A  company 
may  be  wound  up  by  the  Court :  i)  If  the  company  has  by  special  resolution  resolved 
that  the  company  be  wound  up  by  the  Court;  ii)  If  default  is  made  in  filing  the  sta- 
tutory report  or  in  holding  the  statutory  meeting ;  iii)  If  the  company  does  not  com- 
mence its  business  within  a  year  from  its  incorporation  or  suspends  its  business  for 
a  whole  year;  iv)  If  the  number  of  members  is  reduced  in  the  case  of  a  proprietary 
company  below  two  or  in  the  case  of  any  other  company  below  five ;  v)  If  the  com- 
pany is  unable  to  pay  its  debts;  vi)  If  the  Court  is  of  opinion  that  it  is  just  and  equit- 
able that  the  company  should  be  wound  up.  —  E.  §  129.  The  Court,  having  regard  to 
the  wishes  of  the  creditors,  may  order  the  compulsory  winding-up  of  a  company,  even  though 
the  shareholders  have  passed  a  resolution  for  the  voluntary  winding-up.  —  In  re  Cooperative, 
etc..  Association,  8  V.  L.  R.  (E.)  227.  The  fact  that  the  company  is  carrying  on  business  at  a 
loss,  that  it  is  largely  indebted,  etc.,  held,  under  the  circumstances,  not  a  sufficient  ground  for 
a  compulsory  order.  —  In  re  Buzolieh  Paint  Co.,  10  V.  L.  R.  (E.)  276,  281,  282;  6  A.  L.  T.  130. 
A  creditor,  though  he  shows  that  he  comes  within  the  terms  of  the  Act  is  not  entitled  aa  of  right 
to  a  winding-up  order.  —  In  re  Polynesia  Co.,  4  A.  J.  R.  47.  A  petition  under  this  section  is  to 
be  accepted  without  verification,  and  is  afterwards  to  be  verified  by  an  affidavit  made  and  filed 
within  four  days.  —  In  re  Malmsbury,  etc.,  Co.,  3  W.  W.  &  a'  B.  (E.)  81.  Where  the  petition 
is  based  on  subsection  (V.),  but  there  is  a  bond  fide  dispute  as  to  the  debt,  the  petition  will  be 
dismissed.  —  In  re  Alderney  Dairy  Co.,  11  V.  L.  R.  628;  7  A.  L.  T.  77.  Making  calls  and  incurring 
debts  is  not  commencing  business  within  the  meaning  of  subsection  (III).  —  In  re  The  Shelbourne 
Cheese  Co.,  14  V.  L.  R.  294.  The  Court  in  passing  on  the  question  of  a  compulsory  winding-up 
will  have  special  regard  to  the  wishes  of  creditors.  —  In  re  Federal  Land  Co.,  15  V.  L.  R.  135, 
153;  10  A.  L.  T.  221,  Subsections  (I.)  and  (II.)  only  define  certain  facts  which,  when  proved, 
at  once  establish  an  inability  to  pay.  The  subsections  in  no  way  limit  the  generality  of  sub- 
section (VI.).  —  In  re  Premier,  etc..  Association,  16  V.  L.  R.  21;  1)  A.  L.  T.  139.  The  Court 
has  jurisdiction  to  make  an  order  winding-up  a  foreign  company  registered  in  Victoria.  —  In 
re  Egerton   &  Gordon  C.  G.  M.  Co.,  (1908),  V.  L.  R.  92. 

Company  when  deemed  unable  to  pay  its  debts.  138.  A  company  shall  be  deemed 
to  be  unable  to  pay  its  debts :  i)  If  a  creditor  by  assignment  or  otherwise  to  whom 
the  company  is  indebted  in  a  sum  exceeding  fifty  pounds  then  due  has  served  on 
the  company  by  leaving  the  same  at  its  registered  office  a  demand  under  his  hand 
requiring  the  company  to  pay  the  sum  so  due,  and  the  company  has  for  three  weeks 
thereafter  neglected  to  pay  the  sum  or  to  secure  or  compound  for  it  to  the  reason- 
a.ble  satisfaction  of  the  creditor ;  or  ii)  If  execution  or  other  process  issued  on  a  judg- 
ment, decree,  or  order  of  any  Court  in  favour  of  a  creditor  of  the  company  is  returned 
unsatisfied  in  whole  or  in  part;  or  iii)  If  it  is  proved  to  the  satisfaction  of  the  Court 
that  the  company  is  unable  to  pay  its  debts ;  and  m  determining  whether  a  company 
is  unable  to  pay  its  debts  the  Court  shall  take  into  account  the  contingent  and  pros- 
pective liabilities  of  the  company.  —  E.  §  130. 

Provisions  as  to  applications  for  winding-up.  139.  1.  An  application  to  the  Court 
for  the  winding-up  of  a  company  shall  be  by  petition  presented  subject  to  the  pro- 
visions of  this  section  either  by  the  company  or  by  any  creditor  or  creditors  (including 
any  contingent  or  prospective  creditor  or  creditors),  contributory  or  contributories, 
or  by  all  or  any  of  those  parties  together  or  separately:  Provided  that:  a)  A  con- 
tributory shall  not  be  entitled  to  present  a  petition  for  winding-up  a  company  unless : 
i)  Either  the  number  of  members  is  reduced  in  the  case  of  a  proprietary  company 
below  two  or  in  the  case  of  any  other  company  below  five ;  or  ii)  The  shares  in  respect 
of  which  he  is  a  contributory  or  some  of  them  either  were  originally  allotted  to  him 
or  have  been  held  by  him  and  registered  in  his  name  for  at  least  six  months  during 
the  eighteen  months  before  the  commencement  of  the  wmding-up  or  have  devolved 
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on  him  through  the  death  of  a  former  holder;  and  b)  A  petition  for  winding-up  a 
company  on  the  ground  of  default  in  filing  the  statutory  report  or  in  holding  the 
statutory  meeting  shall  not  be  presented  by  any  person  except  a  shareholder  nor 
before  the  expiration  of  fourteen  days  after  the  last  day  on  which  the  meeting  ought 
to  have  been  held ;  and  c)  The  Court  shall  not  give  a  hearing  to  a  petition  for  winding- 
up  a  company  by  a  contingent  or  prospective  creditor  until  such  security  for  costs 
has  been  given  as  the  Court  thinks  reasonable  and  until  a  prima  facie  case  for  winding- 
up  has  been  established  to  the  satisfaction  of  the  Court.  2.  Wliere  a  company  is 
being  wound  up  voluntarily  or  subject  to  supervision  a  petition  may  be  presented 
by  the  liquidator  as  well  as  by  any  other  person  authorized  in  that  behalf  under  the 
other  provisions  of  this  section,  but  the  Court  shall  not  make  a  winding-up  order 
on  the  petition  unless  it  is  satisfied  that  the  voluntary  winding-up  or  winding-up 
subject  to  supervision  can  not  be  continued  with  due  regard  to  the  interests  of  the 
creditors  or  COntributoiies.  —  E.  §  137.  Where  two  petitions  are  presented  priority  will 
be  given  to  the  one  first  presented,  irrespective  of  the  order  in  which  they  appeared  in  the  news- 
paper advertisements.  But  both  petitions  may  be  heard.  Only  the  costs  of  the  first  petition 
will  be  allowed.  —  In  re  Provincial  and  Suburban  Bank,  5  V.  L.  K.  (E.)  159,  174,  177,  179, 
1  A.  L.  T.  15.  A  company  may  present  a  petition  for  the  winding-up  of  another  company.  — 
In  re  Federal  Land  Co.,  15  V.  L.  R.  135;  10  A.  L.  T.  221;  In  re  New  Imperial  T.  M.  Co.,  12  V. 
L.  R.  775.  The  directors  of  a  company  have  no  power  to  petition  for  its  winding-up.  —  In  re 
Standard  Bank  of  Australia,  24  V.  L.  R.  304;  4  A.  L.  R.  287. 

Effect  of  winding-up  order.  140.  An  order  for  winding-up  a  company  shall 
operate  in  favour  of  all  the  creditors  and  of  aU  the  contributories  of  the  company 
as  if  made  on  the  joint  petition  of  a  creditor  and  of  a  contributory.  —  E.  §  138. 

Commencement  of  winding-up  by  Court.  141.  A  winding-up  of  a  company  by 
the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of  the  petition 
for  the  winding-up.  —  E.  §  139.  Cp.  In  re  City  of  Melbourne  Bank,  17  A.  L.  T.  296;  2  A. 
L.  R.  81. 

Powers  to  stay  or  restrain  proceedings  against  company.  142.  At  any  time  after 
the  presentation  of  a  petition  for  winding-up  and  before  a  winding-up  order  has  been 
made  the  company  or  any  creditor  or  contributory  may  where  any  action  or  proceed- 
ing against  the  company  is  pending  apply  to  the  Court  to  stay  or  restrain  further 
proceedings  in  the  action  or  proceeding,  and  the  Court  may  stay  or  restrain  the  pro- 
ceedings accordingly  on  such  terms  as  it  thinks  fit.  —  E.  §  140. 

Powers  of  Court  on  hearing  petition.  143.  1.  On  hearing  the  petition  the  Court 
may  dismiss  it  with  or  without  costs  or  adjourn  the  hearing  conditionally  or  uncon- 
ditionally or  make  any  interim  order  or  any  other  order  that  it  deems  just,  but  the 
Court  shaU  not  refuse  to  make  a  winding-up  order  on  the  ground  only  that  the  assets 
of  the  company  have  been  mortgaged  to  an  amount  equal  to  or  in  excess  of  those 
assets  or  that  the  company  has  no  assets.  2.  Where  the  petition  is  presented  on  the 
ground  of  default  in  filing  the  statutory  report  or  in  holding  the  statutory  meeting 
the  Court  may  order  the  costs  to  be  paid  by  any  persons  who  in  the  opinion  of  the 
Court  are  responsible  for  the  default.  —  E.  §  141. 

Actions  stayed  on  winding-up  order.  144.  When  a  winding-up  order  has  been 
made  no  action  or  proceeding  shall  be  proceeded  with  or  commenced  against  the 
company  except  by  leave  of  the  Court  and  subject  to  such  terms  as  the  Court  may 
impose.  —  E.  §  142.  As  to  practice,  see  In  re  Melbourne,  etc.,  Co.,  1  W.  W.  &  a'  B.  (E.)  166; 
De  Alba  v.  Freehold  Investment  &  Banking  Co.,  16  A.  L.  T.  165;  In  re  Standard  Bank.  5  A. 
L.  R.  (C.  N.)  5. 

Copy  of  order  to  be  forwarded  to  Registrar- General,  145.  On  the  making  of 
a  wmding-up  order  a  copy  of  the  order  must  forthwith  be  filed  with  the  Registrar- 
General  who  shall  make  a  minute  thereof  in  his  books  relating  to  the  company. 
—  E.   §  143. 

Power  of  Court  to  stay  winding-up.  146.  The  Court  may  at  any  time  after 
an  order  for  winding-up  on  the  application  of  any  creditor  or  contributory  and  on 
proof  to  the  satisfaction  of  the  Court  that  all  proceedings  in  relation  to  the  wind- 
ing-up ought  to  be  stayed  make  an  order  staying  the  proceedings  either  altogether 

or  for  a  limited  time  on  such  terms  and  conditions  as  the  Court   thinks  fit    

E.  §  144. 

Court  may  have  regard  to  wishes  of  creditors  or  contributories.  147.  The 
Court  may  as  to  aU  matters  relating  to  a  winding-up  have  regard  to  the  wishes  of 

the  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence.   

£.  §  146. 
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Liquidators. 
Appointment  of  official  liquidators.  148.  For  the  purpose  of  conducting  the 
proceedings  in  winding-up  companies  and  assisting  the  Court  therein  the  Governor 
in  Council  may  from  time  to  time  appoint  such  and  so  many  persons  as  he  thinks  fit 
to  be  official  liquidators,  and  may  require  of  such  persons  such  security  as  he  thinks 
fit  and  may  remove  the  same,  and  in  such  case  or  in  the  case  of  the  death  or  resignation 
of  any  liquidator  the  Governor  in  Council  may  appoint  another  in  his  stead.  If  no 
official  liquidator  be  nominated  or  during  any  vacancy  therein  all  the  property  of 
every  company  in  course  of  being  wound  up  by  the  Court  shall  be  deemed  to  be  in 
the  custody  of  the  Court.  —  E.  §  149.  Semble,  on  an  order  for  a  voluntary  winding-up 
under  supervision  of  the  court,  the  court  may  remove  liquidators  appointed  by  the  shareholders, 
and  appoint  others  selected  by  the  creditors,  disregarding  the  official  liquidators  appointed 
under  this  section.  —  In  re  Provincial  and  Suburban  Bank,  5  V.  L.  R.  (E.)  169,  178.  The  re- 
muneration, under  f.  (No.  1482)  §  130  (4),  infra,  is  limited  to  £  10.  —  In  re  Standard  Bank  of 
Australia,  25  V.  L.  R.  44;  5  A.  L.  R.  (C.  N.)  83.  See  further  as  to  practice  under  §  88,  In  re 
Premier  Permanent  Bldg.,  etc..  Association,  25  A.  L.  T.  8j  9  A.  L.  R.  115. 

Appointment  of  official  liquidators.  149,  1.  On  an  order  being  made  by  the 
Court  for  the  winding-up  of  a  company  the  Court  may  appoint  an  official  liquidator 
or  official  liquidators  to  be  liquidator  or  liquidators  of  the  company.  2.  The  Court 
may  make  such  an  appointment  provisionally  at  any  time  after  the  presentation 
of  a  petition  and  before  the  making  of  an  order  for  winding-up.  —  E.  §  149. 

Meetings  of  creditors  and  contributories.  150.  1.  When  a  winding-up  order  has 
been  made  by  the  Court  the  official  liquidator  shall  summon  separate  meetings  of 
the  creditors  and  contributories  of  the  company  for  the  purpose  of :  a)  Determining 
whether  or  not  an  application  is  to  be  made  to  the  Court  for  appointing  a  liquidator 
in  the  place  of  the  official  liquidator;  and  b)  Determining  whether  or  not  an  applica- 
tion is  to  be  made  to  the  Court  for  the  appointment  of  a  committee  of  inspection  to 
act  with  the  liquidator,  and  who  are  to  be  the  members  of  the  committee  if  appointed. 
2.  The  Court  may  make  any  appointment  and  order  required  to  give  effect  to  any 
such  determination,  and  if  there  is  a  difference  between  the  determinations  of  the 
meetings  of  the  creditors  and  contributories  in  respect  of  any  of  the  matters  mentioned 
in  the  foregoing  provisions  of  this  section  the  Court  shall  decide  the  difference  and 
make  such  order  thereon  as  the  Court  may  think  fit.  3.  In  case  a  liquidator  is  not 
appointed  by  the  Court  an  official  liquidator  shall  be  the  liquidator  of  the  company. 
4.  In  case  a  liquidator  or  liquidators  be  appointed  by  the  Court  the  official  liquidator 
shall  be  paid  by  the  liquidator  or  liquidators  out  of  the  assets  of  the  company  as 
remuneration  for  his  services  such  sum  not  exceeding  ten  pounds  over  and  above 
his  actual  disbursements  as  the  Court  may  determine.  —  E.  §  152. 

Appointment,  remuneration,  and  title  of  liquidators.  151.  1.  When  a  person 
other  than  an  official  liquidator  is  appointed  liquidator  under  the  provisions  of  this 
Act  he  shall  not  be  capable  of  acting  as  liquidator  until  he  has  filed  a  notice  of  his 
appointment  with  the  Registrar- General  and  given  security  in  the  prescribed  manner 
to  the  satisfaction  of  the  Court.  2.  While  an  official  liquidator  is  in  office  all  the  pro- 
visions in  this  Act  hereinafter  contained  applying  to  liquidators  shall  apply  to  such 
official  liquidator.  3.  If  more  than  one  liquidator  is  appointed  by  the  Court  the  Court 
shall  declare  whether  any  act  by  this  Act  required  or  authorized  to  be  done  by  the 
liquidator  is  to  be  done  by  all  or  any  one  or  more  of  the  persons  appointed.  4.  A 
liquidator  appointed  by  the  Court  may  resign  or  on  cause  shown  be  removed  by  the 
Court.  5.  A  vacancy  in  the  office  of  a  liquidator  appointed  by  the  Court  shall  be  filled 
by  the  Court.  An  official  liquidator  shall  by  virtue  of  his  office  be  the  liquidator 
during  the  vacancy.  6.  A  liquidator  shall  receive  such  salary  or  remuneration  by  way 
of  percentage  or  otherwise  as  the  Court  may  direct,  and  if  more  such  persons  than  one 
are  appointed  liquidators  their  remuneration  shall  be  distributed  among  them  in 
such  proportions  as  the  Court  directs.  7.  A  liquidator  shall  be  described  by  the  style 
of  the  liquidator  of  the  particular  company  in  respect  of  which  he  is  appointed  and 
not  by  his  individual  name.  8.  The  acts  of  a  liquidator  shall  be  valid  notwithstanding 
any  defects  that  may  afterwards  be  discovered  in  his  appointment  or  qualification. 
—  E.  §  149.  In  fixing  the  remuneration  of  the  liquidator  the  Court  will  generally  follow  the 
regulations  made  in  England,  and  set  forth  in  L.  R.  3,  Ch.  p.  LXIV.  —  In  re  British  Bank 
of  Australia,  19  V.  L.  R.  54;  14  A.  L.  T.  227.  See  also  in  re  British  Bank  of  Australia,  14  A. 
L.  T.  73. 

Statement  of  company's  affairs  to  be  submitted  to  liquidator.  152.  1.  Where  the 
Court  has  made  a  winding-up  order  there  shall  be  made  out  and  submitted  to  the 
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liquidator  a  statement  as  to  the  affairs  of  the  company  in  the  prescribed  form  verified 
by  affidavit  and  showing  the  particulars  of  its  assets,  debts,  and  liabilities  the  names, 
residences,  and  occupations  of  its  creditors,  the  securities  held  by  them  respectively 
the  dates  when  the  securities  were  respectively  given  and  such  further  or  other  in- 
formation as  may  be  prescribed  or  as  the  liquidator  may  require.  2.  The  statement 
shall  be  submitted  and  verified  by  one  or  more  of  the  persons  who  are  at  the  time 
of  the  winding-up  order  the  directors  and  by  the  person  who  is  at  that  time  the  secre- 
tary or  other  chief  officer  of  the  company  or  by  such  of  the  persons  being  or  having 
been  directors  or  officers  of  the  company  or  having  taken  part  in  the  formation  of 
the  company  at  any  time  within  one  year  before  the  winding-up  order  as  the  liquidator 
subject  to  the  direction  of  the  Court  may  require  to  submit  and  verify  the  same. 
3.  The  statement  shall  be  submitted  within  fourteen  days  from  the  date  of  the  order 
or  within  such  extended  time  as  the  liquidator  or  the  Court  may  for  special  reasons 
appoint.  4.  Any  persons  making  or  concurring  in  making  the  statement  and  affidavit 
required  by  this  section  shall  be  allowed  and  shall  be  paid  by  the  liquidator  out  of 
the  assets  of  the  company  such  costs  and  expenses  incurred  in  and  about  the  pre- 
paration and  making  of  the  statement  and  affidavit  as  the  liquidator  may  consider 
reasonable  subject  to  an  appeal  to  the  Court.  5.  If  any  person  without  reasonable 
excuse  makes  default  in  complying  with  the  requirements  of  this  section  he  shall 
be  hable  to  a  fine  not  exceeding  ten  pounds  for  every  day  during  which  the  default 
continues.  6.  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory 
of  the  company  shall  be  entitled  by  himseK  or  by  his  agent  at  all  reasonable  times  on 
payment  of  the  prescribed  fee  to  inspect  the  statement  submitted  in  pursuance  of 
this  section  and  to  a  copy  thereof  or  extract  therefrom.  But  any  person  untruthfully 
so  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt  of 
Court  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator.  — 
—  E.  §  147. 

Report  by  liquidator.  153.  1.  Where  the  Court  has  made  a  winding-up  order  the 
liquidator  shall  as  soon  as  practicable  after  receipt  of  the  statement  of  the  company's 
affairs  submit  a  preliminary  report  to  the  Court:  a)  As  to  the  amount  of  capital 
issued  subscribed  and  paid  up  and  the  estimated  amount  of  assets  and  liabilities;  and 

b)  If  the  company  has  failed  as  to  the  causes  of  the  failure;  and  c)  Whether  in  his 
opinion  further  inquiry  is  desirable  as  to  any  matter  relating  to  the  promotion,  form- 
ation, or  failure  of  the  company  or  the  conduct  of  the  business  thereof.  2.  The  liqui- 
dator may  also  if  he  thinks  fit  make  a  further  report  or  further  reports  stating  the 
manner  in  which  the  company  was  formed  and  whether  in  his  opinion  any  fraud  has 
been  committed  by  any  person  in  its  promotion  or  formation  or  by  any  director  or 
other  officer  of  the  company  in  relation  to  the  company  since  the  formation  there- 
of and  any  other  matters  which  in  his  opinion  it  is  desirable  to  bring  to  the  notice  of 
the  Court.  —  E.  J  148. 

Custody  of  company's  property.  154.  In  a  winding-up  by  the  Court  the  liquidator 
shall  take  into  his  custody  or  under  his  control  all  the  property  and  things  in  action 
to  which  the  company  is  or  appears  to  be  entitled.  —  E.  §  150. 

Powers  of  liquidator.  155.  1.  The  Uquidator  in  a  winding-up  by  the  Court  shall 
have  power  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection : 
a)  To  bring  or  defend  any  action  or  other  legal  proceeding  in  the  name  and  on  behalf 
of  the  company;  b)  To  carry  on  the  business  of  the  company  so  far  as  may  be  neces- 
sary for  the  beneficial  winding-up  thereof;  c)  To  employ  a  sohcitor  or  other  agent 
to  take  any  proceedings  or  do  any  business  which  the  liquidator  is  unable  to  take 
or  do  himself;  but  the  sanction  in  this  case  must  be  obtained  before  the  employment 
except  in  cases  of  urgency,  and  in  those  cases  it  must  be  shown  that  no  undue  delay 
took  place  in  obtaining  the  sanction.  2.  The  liquidator  in  a  winding-up  by  the  Court 
shall  have  power:  a)  To  sell  the  real  and  personal  property  and  things  in  action  of 
the  company  by  public  auction  or  private  contract  with  power  to  transfer  the  whole 
thereof  to  any  person  or  company  or  to  sell  the  same  in  parcels;  b)  To  do  all  acts 
and  to  execute  in  the  name  and  on  behalf  of  the  company  all  deeds,  receipts,  and 
other  documents  and  for  that  purpose  to  use  when  necessary  the  company's  seal; 

c)  To  prove,  rank,  and  claim  in  the  bankruptcy,  insolvency,  or  sequestration  of  any 
contributory  for  any  balance  against  his  estate  and  to  receive  dividends  in  the  bank- 
ruptcy, insolvency,  or  sequestration  in  respect  of  that  balance  as  a  separate  debt  due 
from  the  bankrupt  or  insolvent  and  rateably  with  the  other  separate  creditors; 

d)  To  draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory  note  in 
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the  name  and  on  behalf  of  the  company  with  the  same  effect  with  respect  to  the 
liabiUty  of  the  company  as  if  the  bill  or  note  had  been  drawn,  accepted,  made,  or 
indorsed  by  or  on  behalf  of  the  company  in  the  course  of  its  business;  e)  To  raise 
on  the  security  of  the  assets  of  the  company  any  money  requisite ;  f )  To  take  out  in 
his  official  name  letters  of  administration  to  any  deceased  contributory  and  to  do  in 
his  official  name  any  other  act  necessary  for  obtaining  payment  of  any  money  due 
from  a  contributory  or  his  estate  which  can  not  be  conveniently  done  in  the  name  of 
the  company,  and  in  all  such  cases  the  money  due  shall  for  the  purpose  of  enabling 
the  liquidator  to  take  out  the  letters  of  administration  or  recover  the  money  be  deemed 
to  be  due  to  the  hquidator  himself ;  g)  To  do  all  such  other  things  as  may  be  necessary 
for  winding-up  the  affairs  of  the  company  and  distributing  its  assets.  3.  The  exercise 
by  the  liquidator  in  a  winding-up  by  the  Court  of  the  powers  conferred  by  this  section 
shall  be  subject  to  the  control  of  the  Court,  and  any  creditor  or  contributory  may 
apply  to  the  Court  with  respect  to  any  exercise  or  proposed  exercise  of  any  of  those 
powers.  4.  Where  a  liquidator  is  provisionally  appointed  by  the  Court,  the  Court  may 
Umit  and  restrict  his  powers  by  the  order  appointing  him.  —  E.  §  151.  The  Court 
may  sanotion  a  lease.  — In  re  Premier,  etc..  Society,  16  V.  L.  R.  643;  12  A.  L.  T.  113.  See  also 
Jones  V.  Davies  Franklin  Cycle  Co.,  27  V.  L.  R.  649;  8  A.  L.  R.  (C.  N.)  17. 

Payments  of  liquidator  into  bank.  156.  1.  Every  liquidator  of  a  company  which 
is  being  wound  up  by  the  Court  shall,  in  such  manner  and  at  such  times  as  the  rules 
may  from  time  to  time  appoint,  pay  the  money  received  by  him  into  such  bank  and 
account  as  the  rules  may  from  time  to  time  appoint  or  as  the  Court  shall  direct. 
2.  If  any  such  liquidator  at  any  time  retains  for  more  than  ten  days  a  sum  exceeding 
fifty  pounds,  or  such  other  amount  as  the  Court  in  any  particular  case  authorizes 
him  to  retain,  then  unless  he  explains  the  retention  to  the  satisfaction  of  the  Court, 
he  shall  pay  interest  on  the  amount  so  retained  in  excess  at  the  rate  of  twenty  per 
centum  per  annum  and  shall  be  liable  to  disallowance  of  all  or  such  part  of  his  remu- 
neration as  the  Court  may  think  just  and  to  be  removed  from  his  office  by  the  Court 
and  shall  be  liable  to  pay  any  expense  occasioned  by  reason  of  his  default.  3.  A 
liquidator  of  a  company  which  is  being  wound  up  by  the  Court  shall  not  pay  any 
sums  received  by  him  as  liquidator  into  his  private  banking  account.  —  E.  §  154. 
As  to  practice  under  subsection  (1)  see  In  re  Real  Estate,  etc..  Bank,  18  A.  L.  T.  241;  3  A.  L.  R. 
(C.  N.)  29. 

Audit  of  liquidator's  accounts.  157.  1.  Every  liquidator  of  a  company  which 
is  being  wound  up  by  the  Court  shall  at  such  times  as  may  be  prescribed  but  not  less 
than  twice  in  each  year  during  his  tenure  of  office  file  with  the  Registrar- General 
an  account  of  his  receipts  and  payments  as  liquidator.  2.  The  account  shall  be  in  a 
prescribed  form,  shall  be  made  in  duplicate,  and  shall  be  verified  by  a  statutory  declar- 
ation in  the  prescribed  form.  3.  The  liquidator  shall  cause  the  account  to  be  audited 
by  an  auditor  appointed  by  the  Court  which  appointment  may  be  for  the  whole 
period  of  the  liquidation  and  for  the  purpose  of  the  audit  the  liquidator  shall  furnish 
the  auditor  with  such  vouchers  and  information  as  he  may  require,  and  the  auditor 
may  at  any  time  require  the  production  of  and  inspect  any  books  or  accounts  kept 
by  the  liquidator.  4.  When  the  account  has  been  audited  a  copy  thereof  shall  be  filed 
and  kept  by  the  liquidator  and  shall  be  open  to  the  inspection  of  any  creditor  or 
of  any  person  interested.  5.  The  liquidator  shall  cause  the  account  when  audited  or  a 
summary  thereof  to  be  printed  and  shall  send  a  printed  copy  of  the  account  or 
summary  by  post  to  every  creditor  and  contributory.  —  E.  §  155.  This  section  applies 
to  voluntary  liquidations.  —  In  re  Broken  HiU  Coffee  Palace  Co.,  3  A.  L.  R.  (C.  N.)  57.  Under 
subsection  (2)  the  Court  will  not,  as  a  rule,  appoint  an  auditor  recommended  by  the  liquidator, 
but  will  appoint  one  independently.  —  In  re  South  Suburban  Land  Co.,  23  V.  L.  R.  434;  19  A. 
L.  T.  169;  4  A.  L.  R.  21.  See  further  as  to  practice  under  this  section,  In  re  Goulburn  Valley 
Butter  Co.,  25  V.  L.  R.  334;  21  A.  L.  T.  137;  5  A.  L.  R.  (C.  N.)  85;  In  re  Empire  Permanent 
Bldg.  Society,  5  A.  L.  R.  (C.  N.)  29;  In  re  Premier  Permanent  Bldg.,  etc..  Association,  26  V.  L. 
R.  403;  In  re  Premier  Permanent  Bldg.,  etc.,  Association,  7  A.  L.  R.  (C.  N.)  13. 

Books  to  be  kept  by  liquidator.  158.  Every  hquidator  of  a  company  which  is 
being  wound  up  by  the  Court  shall  keep  in  manner  prescribed  proper  books  in  which 
he  shall  cause  to  be  made  entries  or  minutes  of  proceedings  at  meetings  and  of  such 
other  matters  as  may  be  prescribed  and  any  creditor  or  contributory  may  subject 
to  the  control  of  the  Court  personally  or  by  his  agent  inspect  any  such  books.  — 
E.  §  156. 

Release  of  liquidators.  159.  1.  When  the  liquidator  of  a  company  which  is  being 
wound  up  by  the  Court  has  realized  all  the  property  of  the  company  or  so  much 
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thereof  as  can,  in  his  opinion,  be  realized  without  needlessly  protracting  the  liquidation 
and  has  distributed  a  final  dividend,  if  any,  to  the  creditors  aiid  adjusted  the  rights 
of  the  contributories  among  themselves  and  made  a  final  return  if  any  to  the  oontri- 
butories  or  has  resigned  or  has  been  removed  from  his  office,  the  Ciourt  shall  on  his 
application  cause  a  report  on  his  accounts  to  be  prepared  and  on  his  complying  with 
all  the  requirements  of  the  Court  shall  take  into  consideration  the  report  and  any 
objection  which  may  be  urged  by  any  creditor  or  contributory  or  person  interested 
against  the  release  of  the  liquidator  and  shall  either  grant  or  withhold  the  release 
accordingly.  2.  Where  the  release  of  a  Uquidator  is  withheld  the  Court  may  on  the 
application  of  any  creditor  or  contributory  or  person  interested  make  such  order  as 
it  thinks  just  charging  the  liquidator  with  the  consequences  of  any  act  or  default 
which  he  may  have  done  or  made  contrary  to  his  duty.  3.  An  order  of  the  Court 
releasing  the  liquidator  shall  discharge  him  from  all  habihty  in  respect  of  any  act 
done  or  default  made  by  him  in  the  administration  of  the  affairs  of  the  company  or 
otherwise  in  relation  to  his  conduct  as  hquidator,  but  any  such  order  may  be  revoked 
on  proof  that  it  was  obtained  by  fraud  or  by  suppression  or  concealment  of  any 
material  fact.  4.  Where  the  liquidator,  has  not  previously  resigned  or  been  removed 
his  release  shall  operate  as  a  removal  of  him  from  his  office.  —  E.  §  157. 

Exercise  and  control  of  liquidator's  powers.  160,  1.  Subject  to  the  provisions 
of  this  Act,  the  hquidator  of  a  company  which  is  being  wound  up  by  the  Court  shall 
in  the  administration  of  the  assets  of  the  company  and  in  the  distribution  thereof 
among  its  creditors  have  regard  to  any  directions  that  may  be  given  by  resolution  of 
the  creditors  or  contributories  at  any  general  meeting  or  by  the  committee  of  inspec- 
tion, and  any  directions  given  by  the  creditors  or  contributories  at  any  general  meet- 
ing shall  in  case  of  confhct  be  deemed  to  override  any  directions  given  by  the  commit- 
tee of  inspection.  2.  The  liquidator  may  summon  general  meetings  of  the  creditors 
or  contributories  for  the  purpose  of  ascertaining  their  wishes  and  it  shall  be  his  duty 
to  summon  meetings  at  such  times  as  the  creditors  or  contributories  by  resolution 
either  at  the  meeting  appointing  the  liquidator  or  otherwise  may  direct  or  whenever 
requested  in  writing  to  do  so  by  one-tenth  in  value  of  the  creditors  or  contributories 
as  the  case  may  be.  3.  The  liquidator  may  apply  to  the  Court  in  manner  prescribed 
for  directions  in  relation  to  any  particular  matter  arising  under  the  winding- 
up.  4.  Subject  to  the  provisions  of  this  Act  the  liquidator,  shall  use  his  own  dis- 
cretion in  the  management  of  the  estate  and  its  distribution  among  the  creditors. 
5.  If  any  person  is  aggrieved  by  any  act  or  decision  of  the  liquidator  that  person 
may  apply  to  the  Court,  and  the  Court  may  confirm,  reverse,  or  modify  the  act  or 
decision  complained  of  and  make  such  order  in  the  premises  as  it  thinks  just.  — 
E.  §  158. 

Control  of  Court  over  liquidators.  161.  1.  The  Court  shall  take  cognisance  of  the 
conduct  of  hquidators  of  companies  which  are  being  wound  up  by  the  Court  and  if 
a  liquidator  does  not  faithfully  perform  his  duties  and  duly  observe  all  the  require- 
ments imposed  on  him  by  statute,  rules,  or  otherwise  with  respect  to  the  performance 
of  his  duties  or  if  any  complaint  is  made  to  the  Court  by  any  creditor  or  contributory 
in  regard  thereto  the  Court  shall  inquire  into  the  matter  and  take  such  action  thereon 
as  it  may  think  expedient.  2.  The  Court  may  at  any  time  require  any  liquidator 
of  a  company  which  is  being  wound  up  by  the  Court  to  answer  any  inquiry  in  relation 
to  any  winding-up  in  which  he  is  engaged  and  may  if  the  Court  thmk  fit  examine 
him  or  any  other  person  on  oath  concerning  the  winding-up.  3.  The  Court  may  also 
direct  a  local  investigation  to  be  made  of  the  books  and  vouchers  of  the  liquidator. 
—  E.  §  159. 

Committee  of  inspection,  special  manager,  receiver. 

Committee  of  inspection.  162.  1.  A  committee  of  inspection  appointed  in  pur- 
suance of  this  Act  shall  consist  of  creditors  and  contributories  of  the  company  or 
persons  holding  general  powers  of  attorney  from  creditors  or  contributories  in  such 
proportions  as  may  be  agreed  on  by  the  meetings  of  creditors  and  contributories 
or  as  in  case  of  difference  may  be  determined  by  the  Court.  2.  The  committee  shall 
meet  at  such  times  as  they  from  time  to  time  appoint  and  failing  such  appointment 
at  least  once  a  month,  and  the  liquidator  or  any  member  of  the  committee  may  also 
call  a  meeting  of  the  committee  as  and  when  he  thinks  necessary.  3.  The  committee 
may  act  by  a  majority  of  their  members  present  at  a  meeting  but  shall  not  act  unless 
a  majority  of  the  committee  are  present.  4.  Any  member  of  the  committee  may 
resign  by  notice  in  writing  signed  by  him  and  dehvered  to  the  liquidator.   5.  If  a 
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member  of  the  committee  becomes  insolvent  or  compounds  or  arranges  with  his 
creditors  or  is  absent  from  five  consecutive  meetings  of  the  committee  without  the 
leave  of  those  members  who  together  with  himself  represent  the  creditors  or  con- 
tributories  as  the  case  may  be  his  office  shall  thereupon  become  vacant.  6.  Any 
member  of  the  committee  may  be  removed  by  an  ordinary  resolution  at  a  meeting 
of  creditors  (if  he  represents  creditors)  or  of  contributories  (if  he  represents  contri- 
butories)  of  which  seven  days'  notice  has  been  given  stating  the  object  of  the  meeting. 
7.  On  a  vacancy  occurring  in  the  committee  the  liquidator  shall  forthwith  summon 
a  meeting  of  creditors  or  of  contributories  as  the  case  may  require  to  fill  the  vacancy 
and  the  meeting  may  by  resolution  re-appoint  the  same  or  appoint  another  creditor 
or  contributory  to  fill  the  vacancy.  8.  The  continuing  members  of  the  committee 
if  not  less  than  two  may  act  notwithstanding  any  vacancy  in  the  committee.  9.  If 
there  is  no  committee  of  inspection  any  act  or  thing  or  any  direction  or  permission 
by  this  Act  authorized  or  required  to  be  done  or  given  by  the  committee  may  be 
done  or  given  by  the  Court  on  the  application  of  the  liquidator.  —  E.  §  160. 

Power  to  appoint  special  manager.  163.  1.  The  liquidator  of  a  company  whether 
provisional  or  otherwise  which  is  being  wound  up  by  the  Court  may  if  satisfied  that 
the  nature  of  the  estate  or  business  of  the  company  or  the  interests  of  the  creditors 
or  contributories  generally  require  the  appointment  of  a  special  manager  of  the  estate 
or  business  of  the  company  other  than  himself,  apply  to  the  Court  to,  and  the  Court 
may  on  such  application  appoint  a  special  manager  thereof  to  act  during  such  time 
as  the  Court  may  direct,  with  such  powers  including  any  of  the  powers  of  a  receiver 
or  manager  as  may  be  intrusted  to  him  by  the  Court.  2.  The  special  manager  shall 
give  such  security  and  account  in  such  manner  as  the  Court  may  direct.  3.  The  special 
manager  shall  receive  such  remuneration  as  may  be  fixed  by  the  Court.  4.  The  special 
manager  may  at  any  time  be  removed  by  the  Court.  —  E.  §  161. 

Power  to  appoint  liquidator  as  receiver  for  debenture  holders  or  creditors.  164. 
Where  an  application  is  made  to  the  Court  to  appoint  a  receiver  on  behalf  of  the 
debenture  holders  or  other  creditors  of  a  company  which  is  being  wound  up  by  the 
Court  the  liquidator  may  be  so  appointed.  —  E.  §  162. 

Ordinary  powers  of  Court. 

Settlement  of  list  of  contributories  and  application  of  assets.  165.  1.  As  soon  as 
may  be  after  making  a  winding-up  order  the  Court  shall  settle  a  list  of  contributories 
with  power  to  rectify  the  register  of  members  in  all  cases  where  rectification  is  re- 
quired in  pursuance  of  this  Act,  and  shall  cause  the  assets  of  the  company  to  be  col- 
lected and  applied  in  discharge  of  its  liabilities.  2.  In  settling  the  list  of  contributories 
the  Court  shall  distinguish  between  persons  who  are  contributories  in  their  own 
right  and  persons  who  are  contributories  as  being  representatives  of  or  liable  to  the 
debts  of  others.  —  E.  §  163.  A  shareholder  seeking  to  have  his  name  removed  from  the  Hat 
of  contributories  on  the  ground  that  he  was  induced  by  fraud  to  take  shares  must  show  that 
before  the  commencement  of  the  winding-up  he  had  repudiated  the  contract,  and  had  taken 
proceedings  to  have  his  name  removed  from  the  register.  Mere  repudiation  is  not  sufficient.  — 
In  re  Gambrinus,  etc.,  Brewery  Co.,  12  V.  L.  R.  446;  Ex  parte  Burdekin,  11  A.  L.  T.  96;  Whitt- 
lesea  Land  Co.  v.  GutheU,  18  V.  L.  R.  557;   14  A.  L.  T.  48. 

Power  to  require  delivery  of  property.  166.  The  Court  may  at  any  time  after 
making  a  winding-up  order  require  any  contributory  for  the  time  being  settled  on 
the  list  of  contributories  and  any  trustee,  receiver,  banker,  agent,  or  officer  of  the 
company  to  pay,  deliver,  convey,  surrender,  or  transfer  forthwith  or  within  such  time 
as  the  Court  directs  to  the  liquidator  any  money,  property,  or  books  and  papers  in 
his  hands  to  which  the  company  is  prima  facie  entitled.  —  E.  §  164.  On  overdue 
calls  the  Court  may  order  the  payment  of  interest  at  a  rate  different  from  that  fixed  by  the 
articles  of  association.  —  In  re  Spottiswoode  Estate  Co,,  21  V.  L.  R.  334;  17  A.  L.  T.  27;  1  A. 
L.  R.  26. 

Power  to  order  payment  of  debts  by  contributory.  167.  1.  The  Court  may  at  any 
time  after  making  a  winding-up  order  make  an  order  on  any  contributory  for  the 
time  being  settled  on  the  list  of  contributories  to  pay  in  manner  directed  by  the 
order  any  money  due  from  him  or  from  the  estate  of  the  person  whom  he  represents 
to  the  company  exclusive  of  any  money  payable  by  him  or  the  estate  by  virtue  of 
any  caU  in  pursuance  of  this  Act.  2.  The  Court  in  making  such  an  order  may  in  the 
case  of  an  unlimited  company  allow  to  the  contributory  by  way  of  set-off  any  money 
due  to  him  or  to  the  estate  which  he  represents  from  the  company  on  any  independent 
dealing  or  contract  with  the  company,  but  not  any  money  due  to  him  as  a  memlier 
B  20 
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of  the  company  in  respect  of  any  dividend  or  profit,  and  may  in  the  case  of  a  limited 
company  make  to  any  director  or  manager  whose  liability  is  unlimited  or  to  his 
estate  the  like  allowance.  3.  But  in  the  case  of  any  company  whether  limited  or  un- 
limited when  all  the  creditors  are  paid  in  full  any  money  due  on  any  account  whatever 
to  a  contributory  from  the  company  may  be  allowed  to  him  by  way  of  set-off  against 
any  subsequent  call.  —  E.  §  165. 

Powers  of  Court  to  make  calls,  168.  1.  The  CJourt  may  at  any  time  after  making 
a  winding-up  order  and  either  before  or  after  it  has  ascertained  the  sufficiency  of 
the  assets  of  the  company  make  calls  on  and  order  payment  thereof  by  all  or  any  of 
the  contributories  for  the  time  being  settled  on  the  list  of  the  contributories  to  the 
extent  of  their  liability  for  payment  of  any  money  which  the  Court  considers  necessary 
to  satisfy  the  debts  and  liabilities  of  the  company  and  the  costs,  charges,  and  expenses 
of  winding-up  and  for  the  adjustment  of  the  rights  of  the  contributories  among  them- 
selves. 2.  In  making  a  call  the  Court  may  take  into  consideration  the  probability 
that  some  of  the  contributories  may  partly  or  wholly  fail  to  pay  the  call.   —  E.  §  166. 

Power  to  order  payment  into  bank.  169.  1.  The  Court  may  order  any  contributory, 
purchaser,  or  other  person  from  whom  money  is  due  to  the  company  to  pay  the  same 
into  some  bank  named  in  such  order  to  the  account  of  the  liquidator  instesid  of  to  the 
liquidator,  and  any  such  order  may  be  enforced  in  the  same  manner  as  if  it  had  directed 
payment  to  the  liquidator.  2.  All  moneys  and  securities  paid  or  delivered  into  any 
bank  in  the  event  of  a  winding-up  by  the  Court  shall  be  subject  in  all  respects  to 
the  orders  of  the  Court   —  E.  §  167. 

Order  on  contributory  conclusive  evidence.  170.  1.  An  order  made  by  the  Court 
on  a  contributory  shall  (subject  to  any  right  of  appeal)  be  conclusive  evidence  that 
the  money  if  any  thereby  appearing  to  be  due  or  ordered  to  be  paid  is  due.  2.  All 
other  pertinent  matters  stated  in  the  order  shall  be  taken  to  be  truly  stated  as  against 
all  persons  and  in  aU  proceedings  except  proceedings  against  the  real  estate  of  a 
deceased  contributory  in  which  case  the  order  shall  be  only  prima  facie  evidence  for 
the  purpose  of  charging  his  real  estate,  unless  his  heirs  or  devisees  were  on  the  list 
of  contributories  at  the  time  of  the  order  being  made.  —  E.  §  168. 

Power  to  exclude  creditors  not  proving  in  time.  171.  The  Court  may  fix  a  time 
or  times  within  which  creditors  are  to  prove  their  debts  or  claims  or  to  be  excluded 
from  the  benefit  of  any  distribution  made  before  those  debts  are  proved.  —  E.  §  169. 
Where  justice  requires  a  creditor  may  be  allowed  to  prove  even  after  the  time  fixed  by  the 
Court  has  elapsed.  —  Macredy  v.  Drew,  17  A.  L.  T.  10. 

Adjustment  of  rights  of  contributories.  172.  The  Court  shall  adjust  the  rights 
of  the  contributories  among  themselves  and  distribute  any  surplus  among  the  persons 
entitled  thereto.  —  E.  §  170. 

Power  to  order  costs.  173.  The  Court  may  in  the  event  of  the  assets  being  in- 
sufficient to  satisfy  the  habilities  make  an  order  as  to  the  payment  out  of  the  assets 
of  the  costs,  charges,  and  expenses  incurred  in  the  winding-up  in  such  order  of  priority 
as  the  Court  thinks  just.  —  E.  §  171.  See  In  re  People's  Daily,  etc.,  Co.,  (1907),  V.  L.  R.  666. 

Dissolution  of  company.  174.  1.  When  the  affairs  of  a  company  have  been 
completely  wound  up  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  the  order  and  the  company  shall  be  dissolved  accordingly.  2.  The 
order  shall  be  reported  by  the  hquidator  to  the  Registrar- General  who  shall  make 
in  his  books  a  minute  of  the  dissolution  of  the  company.  3.  If  the  liquidator  makes 
default  in  compl3ring  with  the  requirements  of  this  section  he  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  for  every  day  during  which  he  is  in  default.  —  E.  §  172. 

Delegation  to  liquidator  of  certain  powers  of  Court.  175.  General  rules  may  be 
made  for  enablmg  or  requiring  all  or  any  of  the  powers  and  duties  conferred  and 
imposed  on  the  Court  by  this  Act  in  respect  of  the  matters  following  to  be  exercised 
or  performed  by  the  hquidator  as  an  officer  of  the  Court  and  subject  to  the  control 
of  the  Court,  that  is  to  say,  the  powers  and  duties  of  the  Court  in  respect  of :  a)  Hold- 
ing and  conducting  meetings  to  ascertain  the  wishes  of  creditors  and  contributories; 
b)  Settling  lists  of  contributories  and  rectifying  the  register  of  members  where  re- 
quired and  collecting  and  applying  the  assets;  c)  Requiring  dehvery  of  property 
or  documents  to  the  liquidator;  d)  Makiag  calls;  e)  Fixing  a  time  within  which  debts 
and  claims  must  be  proved :  Provided  that  the  liquidator  shall  not  -ndthout  the  special 
leave  of  the  Court  rectify  the  register  of  members  and  shall  not  make  any  call  without 
either  the  special  leave  of  the  Court  or  the  sanction  of  the  committee  of  inspection. 
—  E.  §  173.  -^ 
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Extraordinary  -powers  of  Court. 

Power  to  summon  persons  suspected  of  having  property  of  company.  176.  1.  The 
Court  may  after  it  has  made  a  winding-up  order  summon  before  it  any  officer  of 
the  company  or  person  known  or  suspected  to  have  in  his  possession  any  property 
of  the  company  or  supposed  to  be  indebted  to  the  company  or  any  person  whom  the 
Court  deems  capable  of  giving  information  concerning  the  trade,  dealings,  affairs, 
or  property  of  the  company.  2.  The  Court  may  examine  him  on  oath  concerning  the 
same  either  by  word  of  mouth  or  on  written  interrogatories  and  may  reduce  his 
answers  to  writing  and  require  him  to  sign  them.  3.  Tlie  Court  may  require  him  to 
produce  any  books  and  papers  in  his  custody  or  power  relating  to  the  company, 
but  where  he  claims  any  lien  on  books  or  papers  produced  by  him  the  production 
shall  be  without  prejudice  to  that  lien  and  the  Court  shall  have  jurisdiction  in  the 
winding-up  to  determine  all  questions  relating  to  that  lien.  4.  If  any  person  so  sum- 
moned after  being  tendered  a  reasonable  sum  for  his  expenses  refuses  to  come  before 
the  Court  at  the  time  appointed  not  having  a  lawful  impediment  (made  known  to 
the  Court  at  the  time  of  its  sitting  and  allowed  by  it)  the  Court  may  cause  him  to  be 
apprehended  and  brought  before  the  Court  for  examination.  —  E.  §  174.  The  per- 
sons summoned  must  be  those  whom  the  Court  deems  capable  of  giving  information.  The  Court 
can  not  delegate  this  power  to  a  liquidator  nor  authorise  a  liquidator  to  summon  whom  he 
pleases.  The  witnesses  may  be  examined  regarding  names  on  the  share  register,  and  how  such 
entries  were  made.  Where  a  liquidator  applies  for  an  order  under  this  section,  the  application 
may  be  ex  parte,  and  no  affidavit  is  necessary.  —  In  re  Broken  Hill,  etc.,  Smelting  Co.,  19  V.  L. 
R.  Ill;   14  A.  L.  T.  261. 

Power  to  order  public  examination  of  promoters,  directors,  etc.  177.  1.  When 
an  order  has  been  made  for  winding-up  a  company  by  the  Court  and  the  liquidator 
has  made  a  further  report  under  this  Act  stating  that  in  his  opinion  a  fraud  has  been 
committed  by  any  person  in  the  promotion  or  formation  of  the  company  or  by  any 
director  or  other  officer  of  the  company  in  relation  to  the  company  since  its  formation 
the  Court  may  after  consideration  of  the  report  direct  that  any  person  who  has  taken 
any  part  in  the  promotion  or  formation  of  the  company  or  has  been  a  director  or 
officer  of  the  company  shall  attend  before  the  Court  on  a  day  appointed  by  the  Court 
for  that  purpose  and  be  publicly  examined  as  to  the  promotion  or  formation  or  the 
conduct  of  the  business  of  the  company  or  as  to  his  conduct  and  dealings  as  director 
or  officer  thereof.  2.  The  liquidator  and  any  creditor  or  contributory  may  take  part 
in  the  examination  either  personally  or  by  solicitor  or  counsel.  3.  The  Court  may  put 
such  questions  to  the  person  examined  as  the  Court  thinks  fit.  4.  The  person  ex- 
amined shall  be  examined  on  oath  and  shall  answer  all  such  questions  as  the  Court 
may  put  or  allow  to  be  put  to  him.  5.  A  person  ordered  to  be  examined  under  this 
section  shall  at  his  own  cost  before  his  examination  be  furnished  with  a  copy  of  the 
liquidator's  report  and  may  at  his  own  cost  employ  a  solicitor  with  or  without  counsel 
who  shall  be  at  liberty  to  put  to  him  such  questions  as  the  Court  may  deem  just  for 
the  purpose  of  enabhng  him  to  explain  or  quality  any  answers  given  by  him :  Provided 
that  if  he  is  in  the  opinion  of  the  Court  exculpated  from  any  charges  made  or  suggested 
against  him  the  Court  may  allow  him  such  costs  as  in  its  discretion  it  may  think  fit. 
6.  Notes  of  the  examination  shall  be  taken  down  in  writing  and  shall  be  read  over  to 
or  by  and  signed  by  the  person  examined  and  may  thereafter  be  used  in  evidence 
against  him  and  shall  be  open  to  the  inspection  of  any  creditor  or  contributory  at 
all  reasonable  times.  7.  The  Court  may  if  it  thinks  fit  adjourn  the  examination  from 
time  to  time.  8.  An  examination  under  this  section  may  if  the  Court  so  directs  and 
subject  to  general  rules  be  held  before  any  Judge  of  the  Court  of  Insolvency  named 
for  the  purpose  by  the  Court  and  the  powers  of  the  Court  under  this  section  as  to  the 
conduct  of  the  examination  but  not  as  to  costs  may  be  exercised  by  such  Judge.  - — 
E.  §  175.  The  power  of  the  Court  under  subsection  (1)  can  be  exercised  only  when  facts  suggestive 
of  fraud  are  shown.  —  In  re  Rubber  Inventions  Co.,  14  A.  L.  R.  350. 

Power  to  arrest  absconding  contributory.  178.  The  Court  at  any  time  either 
before  or  after  making  a  winding-up  order  on  proof  of  probable  cause  for  believing 
that  a  contributory  is  about  to  quit  Victoria  or  otherwise  to  abscond  or  to  remove 
or  conceal  any  of  his  property  for  the  purpose  of  evading  payment  of  calls  or  of  avoid- 
ing examination  respecting  the  affairs  of  the  company  may  cause  the  contributory 
to  be  arrested  and  his  books  and  papers  and  moveable  personal  property  to  be 
seized  and  him  and  them  to  be  safely  kept  until  such  time  as  the  Court  may  order. 
—  E.  §  176. 
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Powers  of  Court  cumulative.  179.  Any  powers  by  this  Act  conferred  on  the 
Court  shall  be  in  addition  to  and  not  in  restriction  of  any  existing  powers  of  instituting 
proceedings  against  any  contributory  or  debtor  of  the  company  or  the  estate  of  any 
contributory  or  debtor  for  the  recovery  of  any  call  or  other  sums.  —  E.  §  177. 

Enforcement  of  and  appeal  from  orders. 

Power  to  enforce  orders.  180.  Orders  made  by  the  Court  under  this  Act  may  be 
enforced  in  the  same  maimer  as  orders  made  in  any  action  pending  therein.  — 
E.  §  178. 

Appeals  from  order.  181.  Subject  to  rules  of  Court  an  appeal  from  any  order 
or  decision  made  or  given  in  the  winding-up  of  a  company  by  the  Court  under  this 
Act  shall  lie  in  the  same  manner  and  subject  to  the  same  conditions  as  an  appeal 
from  any  order  or  decision  of  the  Court  in  cases  within  its  ordinary  jurisdiction. 
—  E.  §  181. 

Voluntary  winding-up. 

Circumstances  in  which  company  may  be  wound  up  voluntarily.  182.  A  compa,ny 
may  be  wound  up  voluntarily:  1.  When  the  period  (if  any)  fixed  for  the  duration 
of  the  company  by  the  articles  expires  or  the  event  (if  any)  occurs  on  the  occurrence 
of  which  the  articles  provide  that  the  company  is  to  be  dissolved  and  the  company 
in  general  meeting  has  passed  a  resolution  requiring  the  company  to  be  wound  up 
voluntarily.  2.  If  the  company  resolves  by  special  resolution  that  the  company  be 
wound  up'  voluntarily.  3.  If  the  company  resolves  by  extraordinary  resolution  to 
the  effect  that  it  can  not  bj^  reason  of  its  liabiUties  continue  its  business  and  that  it 
is  advisable  to  wind  up.  —  E.  §  182.  For  a  case  under  subsection  (3),  decided  under  the 
Act  of  1864,  see  In  re  Household  Cooperative  Supply  Co.,  11  V.  L.  R.  295;  6  A.  L.  T.  247.  For 
one  decided  under  the  Act  of  1890,  see  Jean  Biencourt  &  Co.  v.  Milnes,  15  A.  L.  T.  237.  The 
resolution  to  wind  up  voluntarily  is  not  invaUd  on  the  ground  that  it  also  provides  for  the  appoint- 
ment of  named  liquidators.  —  James  v.  Evening  Standard  Newspaper  Co.,  21  V.  L.  R.  399; 
17  A.  L.  T.  5.  Nor  is  an  extraordinary  resolution  passed  in  compliance  with  subsection  (III.) 
invalid  because  described  and  registered  as  a  special  resolution.  —  Mercantile  Bank  v.  Din- 
woodie,  25  V.  L.  R.  491;  24  A.  L.  T.  103;  8  A.  L.  R.  250. 

Commencement  of  voluntary  winding-up.  183.  A  voluntary  winding-up  shall 
be  deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorizing  the 
winding-up.  —  E.  §  183. 

Effect  of  voluntary  winding-up  on  status  of  company.  184.  When  a  company 
is  wound  up  voluntarily  the  company  shall  from  the  commencement  of  the  winding- 
up  cease  to  carry  on  its  business  except  so  far  as  may  be  required  for  the  beneficial 
winding-up  thereof:  Provided  that  the  corporate  state  and  corporate  powers  of 
the  company  shall  notwithstanding  anything  to  the  contrary  in  its  articles  continue 
untU  it  is  dissolved.  —  E.  §  184.  See  In  re  Buzolich  Paint  Co.,  12  V.  L.  R.  215;  7  A.  L. 
T.  138. 

Notice  of  resolution  to  wind  up  voluntarily.  185.  When  a  company  has  resolved 
by  special  or  extraordinary  resolution  to  wind  up  voluntarily  it  shall  give  notice 
of  the  resolution  by  advertisement  in  the  Government  Gazette.  — E.  §  158.  Cp.  McLean 
Bros.  V.  Rigg   &  Grice,  4  C.  L.  R.  835. 

Consequences  of  voluntary  winding-up.  186.  The  following  consequences  shall 
ensue  on  the  voluntary  winding-up  of  a  company:  i)  The  property  of  the  company 
shall  be  applied  in  satisfaction  of  its  liabilities  pari  passu,  and  subject  thereto  shall 
unless  the  articles  otherwise  provide  be  distributed  among  the  members  according  to 
their  rights  and  interests  in  the  company;  ii)  The  company  in  general  meeting  shall 
appoint  one  or  more  liquidators  for  the  purpose  of  winding-up  the  affairs  and  distribut- 
ing the  assets  of  the  company  and  may  fix  the  remuneration  to  be  paid  to  him 
or  them ;  iii)  On  the  appointment  of  a  liquidator  all  the  powers  of  the  directors  shall 
cease  except  so  far  as  the  company  in  general  meeting  or  the  liquidator  sanctions 
the  continuance  thereof;  iv)  The  liquidator  may  without  the  sanction  of  the  Court 
exercise  all  powers  by  this  Act  given  to  the  liquidator  in  a  winding-up  by  the  Court; 
v)  The  liquidator  may  exercise  the  powers  of  the  Court  under  this  Act  of  settling  a 
list  of  contributories  and  of  making  calls  and  shall  pay  the  debts  of  the  company  and 
adjust  the  rights  of  the  contributories  among  themselves;  vi)  The  list  of  contributories 
shall  be  prima  facie  evidence  of  the  liability  of  the  persons  named  therein  to  be  con- 
tributories ;  vii)  When  several  liquidators  are  appointed  every  power  hereby  given 
may  be  exercised  by  such  one  or  more  of  them  as  may  be  determined  at  the  time  of 
their  appointment  or  in  default  of  such  determination  by  any  number  not  less  than 
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two;  viii)  If  from  any  cause  whatever  there  is  no  hquidator  acting  the  Court  may  on 
the  apphcation  of  a  contributory  appoint  a  hquidator;  ix)  The  Court  may  on  cause 
shown  remove  a  Hquidator  and  appoint  another  liquidator.  —  E.  §  186.  Where  the 
liquidators  in  pursuance  of  subsection  (V.)  have  placed  the  name  of  a  person  on  the  list  of 
contributories,  and  such  person  has  received  no  notice  of  intention  to  settle  such  list,  he  may 
apply  to  the  Court  for  an  order  to  have  his  name  removed.  —  In  re  Companies  Statute,  1864, 
15  V.  L.  R.  525;  11  A.  L.  T.  101.  The  same  rules  apply  in  settling  the  list  of  contributories  as 
in  the  case  of  a  winding-up  by  the  Court.  —  Ibid.  The  list  of  contributories  must  be  settled 
before  a  call  can  be  made  by  the  liquidator.  —  In  re  Mercantile  Bank,  14  A.  L.  T.  92.  Merely 
copying  out  the  register  of  members  is  not  settling  the  list  of  contributories.  —  Jean  Biencourt 
&  Co.  V.  Milnes,  15  A.  L.  T.  237.  The  Court  may  restrain  the  liquidator  from  calling  up  the 
imcalled  capital.  —  Terry  v.  Carlton,  etc..  Breweries,  22  V.  L.  R.  33;  2  A.  L.  R.  101.  The  Court 
will  not,  in  the  same  proceeding,  make  an  order  continuing  a  winding-up  under  supervision 
and  removing  or  appointing  liquidators.  The  latter  should  be  by  summons  in  chambers,  sub- 
sequent to  the  former  order.  —  In  re  Federal  Hat  Co.,  13  V.  L.  R.  88.  The  fact  that  liquidators 
have  claims  adverse  to  the  company  is  good  ground  for  removal.  — •  Ibid.  Misconduct  on  their 
part  need  not  be  shown.  The  fact  that  another  person  will  act  gratuitously  may  be  sufficient 
reason  for  removing  a  liquidator  who  receives  compensation.  —  In  re  Mutual  L.  S.  Co.,  12  V. 
L.  R.  777. 

Directors  not  to  be  liquidators.  187.  Upon  the  voluntary  winding-up  of  a  com- 
pany which  cannot  by  reason  of  its  liabiUties  continue  its  business  and  whether  the 
winding-up  began  before  or  after  the  commencement  of  this  Act  no  person  who  at 
any  time  within  the  twenty-four  months  preceding  such  winding-up  has  been  a 
director  or  manager  or  promoter  of  such  company  shall  be  eligible  to  be  appointed 
or  shall  act  as  a  liquidator  for  the  purpose  of  winding-up  the  affairs  of  the  company, 
unless  so  determined  by  a  resolution  carried  by  a  majority  of  the  creditors  in  number 
and  value  at  a  meeting  convened  by  the  manager  of  the  company  of  which  seven 
days'  notice  has  been  given  to  every  creditor  stating  the  object  of  the  meeting: 
Provided  that  nothing  in  this  section  shall  affect  any  appointment  made  before  the 
commencement  of  this  Act. 

Notice  by  liquidator  of  his  appointment.  188.  1.  The  liquidator  in  a  voluntary 
winding-up  shall  within  twenty-one  days  after  his  appointment  file  with  the  Registrar- 
General  a  notice  of  his  appointment  in  the  form  prescribed  by  the  rules.  2.  If  the 
liquidator  fails  to  comply  with  the  requirements  of  this  section  he  shall  be  liable 
to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  the  default  continues. 
--  E.  §  187. 

Rights  of  creditors  in  a  voluntary  winding-up.  189.  1.  Every  liquidator  appointed 
by  a  company  in  a  voluntary  winding-up  shall  within  seven  days  from  his  appointment 
send  notice  by  post  to  all  persons  who  appear  to  him  to  be  creditors  of  the  company 
that  a  meeting  of  the  creditors  of  the  company  will  be  held  on  a  date  not  being  less 
than  fourteen  nor  more  than  twenty-one  days  after  his  appointment  and  at  a  place  / 
and  hour  to  be  specified  in  the  notice,  and  shall  also  advertise  notice  of  the  meeting 
once  in  the  Government  Gazette  and  once  at  least  in  two  local  newspapers  circulating 
in  the  district  where  the  registered  office  or  principal  place  of  business  of  the  company 
was  situate.  2.  At  the  meeting  to  be  held  in  pursuance  of  the  foregoing  provisions 
of  this  section  the  creditors  shall  determine  whether  an  application  shall  be  made 
to  the  Court  for  the  appointment  of  any  person  as  liquidator  in  the  place  of  or  jointly 
with  the  liquidator  appointed  by  the  company  or  for  the  appointment  of  a  committee 
of  inspection,  and  if  the  creditors  so  resolve  an  application  may  be  made  accordingly 
to  the  Court  at  any  time  not  later  than  fourteen  days  after  the  date  of  the  meeting 
by  any  creditor  appointed  for  the  purpose  at  the  meeting.  3.  On  any  such  application 
the  Court  may  make  an  order  either  for  the  removal  of  the  liquidator  appointed  by 
the  company  and  for  the  appointment  of  some  other  person  as  liquidator  or  for  the 
appointment  of  some  other  person  to  act  as  liquidator  jointly  with  the  liquidator 
appointed  by  the  company  or  for  the  appointment  of  a  committee  of  inspection 
either  together  with  or  without  such  appointment  of  a  liquidator  or  such  other  order 
as  having  regard  to  the  interests  of  the  creditors  and  contributories  of  the  company 
may  seem  just.  4.  No  appeal  shall  lie  from  any  order  of  the  Court  upon  an  application 
under  this  section.  6.  The  Court  shall  make  such  order  as  to  the  costs  of  the  applica- 
tion as  it  may  think  fit,  and  if  it  is  of  opinion  that  having  regard  to  the  interests  of 
the  creditors  in  the  liquidation  there  were  reasonable  grounds  for  the  application 
may  order  the  costs  of  the  application  to  be  paid  out  of  the  assets  of  the  company 
notwithstanding  that  the  application  is  dismissed  or  otherwise  disposed  of  adversely 
to  the  applicant.   —  E.    §  188.    A  compulsory  winding-up   not  ordered  where  liquidators 
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failed  to  call  a  meeting  within  a  year,  but  gave  satisfactory  reasons.  —  In  re  Australian,  eto., 
Ins.  Co.,  2  B.  C.  (N.  S.  W.)  70.  —  See  f.  (No.  1482)  §  130,  infra.  —  The  expression  "due  cause" 
is  to  be  measured  by  the  real  and  substantial  interests  of  all  parties  affected  by  the  liquidation. 

—  In  re  Royal  Standard  Investment  Co.,  15  V.  L.  R.  822;  11  A.  L.  T.  112;  In  re  Federal  Bank 
of  Australia  20  V.  L.  R.  199;  15  A.  L.  T.  238.  —  Within  the  period  of  three  months  a  creditor 
or  contributory  may  obtain  an  injunction  restraining  the  winding-up.  —  Birch  &  Co.  v.  Patent 
Cork  Asphalt  Co.,  20  V.  L.  R.  471;  16  A.  L.  T.  132;  reversed  on  appeal,  21  V.  L.  R.  268;  16  A. 
L.  T.  209.  For  a  case  where  the  Court  deoUned  to  interfere,  see  In  re  Royal  Land  Co.,  17  V.  L.  R. 
510;  13  A.  L.  T.  85. 

Power  to  fill  vacancy  in  office  of  liquidator.  190.  1.  If  a  vacancy  occurs  by  death, 
resignation,  or  otherwise  in  the  office  of  liquidator  appointed  by  the  company  in 
a  voluntary  winding-up  the  company  in  general  meeting  may,  subject  to  any  arran- 
gement with  its  creditors,  fill  the  vacancy.  2.  For  that  purpose  a  general  meeting 
may  be  convened  by  any  contributory  or  if  there  were  more  liquidators  than  one  by 
the  continuing  liquidators.  3.  The  meeting  shall  be  held  in  manner  prescribed  by 
the  articles  or  in  such  maimer  as  may  on  application  by  any  contributory  or  by  the 
continuing  liquidators  be  determined  by  the  Court.  —  E.  §  180. 

Delegation  of  authority  to  appoint  liquidators.  191.  1.  A  company  about  to  be 
or  in  course  of  being  wound  up  voluntarily  may  by  extraordinary  resolution  delegate 
to  its  creditors  or  to  any  committee  of  them  the  power  of  appointing  liquidators  or 
any  of  them  and  of  supplying  vacancies  among  the  liquidators  or  enter  into  any  arrange- 
ment with  respect  to  the  powers  to  be  exercised  by  the  liquidators  and  the  manner 
in  which  they  are  to  be  exercised.  2.  Any  act  done  by  creditors  in  pursuance  of  any 
such  delegated  power  shall  have  the  same  effect  as  if  it  had  been  done  by  the  company. 

—  E.  §  190. 

Arrangement  when  binding  on  creditors.  192.  1.  Any  arrangement  entered  into 
between  a  company  about  to  be  or  in  the  course  of  being  wound  up  voluntarily  and 
its  creditors  shall  subject  to  any  right  of  appeal  under  this  section  be  binding  on  the 
company  if  sanctioned  by  an  extraordinary  resolution  and  on  the  creditors  if  acceded 
to  by  three-fourths  in  number  and  value  of  the  creditors.  2.  Any  creditor  or  contri- 
butory may  within  three  weeks  from  the  completion  of  the  arrangement  appeal  to 
the  Court  against  it,  and  the  Court  may  thereupon  as  it  thinks  just  amend,  vary, 
or  confirm  the  arrangement.  —  E.  §  191. 

Power  of  liquidator  to  accept  shares,  etc.,  as  consideration  for  sale  of  property 
of  company.  193.  1.  Where  a  company  is  proposed  to  be  or  is  in  course  of  being  wound 
up  altogether  voluntarDy  and  the  whole  or  part  of  its  business  or  property  is  proposed 
to  be  transferred  or  sold  to  another  company  (in  this  section  called  the  transferee 
company)  the  liquidator  of  the  first-mentioned  company  (in  this  section  called  the 
transferror  company)  may  with  the  sanction  of  a  special  resolution  of  that  company 
conferring  either  a  general  authority  on  the  liquidator  or  an  authority  in  respect 
of  any  particular  arrangement  receive  in  compensation  or  part  compensation  for 
the  transfer  or  sale  shares,  policies,  or  other  like  interests  in  the  transferee  company 
for  distribution  among  the  members  of  the  transferror  company  or  may  enter  into 
any  other  arrangement  whereby  the  members  of  the  transferror  company  may  in 
lieu  of  receiving  cash,  shares,  policies,  or  other  like  interests  or  in  addition  thereto 
participate  in  the  profits  of  or  receive  any  other  benefit  from  the  transferee  company. 
2.  Any  sale  or  arrangement  in  pursuance  of  this  section  shall  be  binding  on  the  mem- 
bers of  the  transferror  company.  3.  If  any  member  of  the  transferror  company  who 
did  not  vote  in  favour  of  the  special  resolution  at  either  of  the  meetings  held  for 
passing  and  confirming  the  same  expresses  his  dissent  therefrom  in  writing  addressed 
to  the  liquidator  and  left  at  the  registered  office  of  the  company  within  seven  days 
after  the  confirmation  of  the  resolution  he  may  require  the  liquidator  either  to  ab- 
stain from  carrying  the  resolution  into  effect  or  to  purchase  his  interest  at  a  price 
to  be  determined  by  agreement  or  by  arbitration  in  manner  provided  by  this  section. 
4.  If  the  liquidator  elects  to  purchase  the  member's  interest  the  purchase  money  must 
be  paid  before  the  company  is  dissolved  and  be  raised  by  the  liquidator  in  such  man- 
ner as  may  be  determined  by  special  resolution.  5.  A  special  resolution  shall  not  be 
invalid  for  the  purposes  of  this  section  by  reason  that  it  is  passed  before  or  concur- 
rently with  a  resolution  for  winding-up  the  company  or  for  appointing  liquidators, 
but  if  an  order  is  made  within  a  year  for  winding-up  the  company  by  or  subject  to 
the  supervision  of  the  Court  the  special  resolution  shall  not  be  valid  unless  sanc- 
tioned by  the  Court.  6.  For  the  purposes  of  an  arbitration  under  this  section  the 
provisions  of  the  Act  of  the  ParUament  of  the  United  Kingdom  of  Great  Britain  and 
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Ireland  cited  aa  the  Companies  Clauses  Consolidation  Act,  1845,  with  respect  to  the 
settlement  of  disputes  by  arbitration  shall  be  incorporated  with  this  Act,  and  in 
the  construction  of  those  provisions  this  Act  shall  be  deemed  to  be  the  special  Act 
and  "the  company"  shall  mean  the  transferror  company  and  any  appointment  by 
the  said  incorporated  provisions  directed  to  be  made  under  the  hand  of  the  secretary 
or  any  two  of  the  directors  may  be  made  under  the  hand  of  the  liquidator  or  if  there 
is  more  than  one  liquidator  then  of  any  two  or  more  of  the  liquidators.  7.  The  trans- 
feree company  may  be  a  company  not  formed  or  registered  under  or  subject  to  this 
Act  or  the  Companies  Acts.  —  E.  §  192. 

Power  to  apply  to  Court.  194.  1.  Where  a  company  is  being  wound  up  voluntarily 
the  liquidator  or  any  contributory  or  creditor  may  apply  to  the  Court  to  determine 
any  question  arising  in  the  winding-up  or  to  exercise  as  respects  the  enforcing  of 
calls  or  any  other  matter  all  or  any  of  the  powers  which  the  Court  might  exercise 
if  the  company  were  beuig  wound  up  by  the  Court.  2.  The  Court  if  satisfied  that  the 
determination  of  the  question  or  the  required  exercise  of  power  will  be  just  and 
beneficial  may  accede  wholly  or  partially  to  the  application  on  such  terms  and  con- 
ditions as  the  Court  thinks  fit  or  may  make  such  other  order  on  the  application  as 
the  Court  thinks  just.  —  E.  §  193.  As  to  practice  see  In  re  Ballarat  Patent  Fuel  Co.,  2  W. 
VV.  &  a'B.  (E.)  172;  In  re  Belmore  Silver,  etc.,  Co.,  2  V.  L.  R.  (E.)  126;  2  A.  J.  R.  76;  In  re 
Household  Cooperative  Supply  Co.,  11  V.  L.  R.  295;  6  A.  L.  T.  212;  In  re  Broken  Hill  N.  S.  M. 
Co.,  14  V.  L.  R.  170;  In  re  Buckley's  Swamp  Estate  Co.,  18  V.  L.  R.  664;  14  A.  L.  T.  150;  In 
re  Crown  Investment,  etc.,  Co.,  20  V.  L.  R.  19;  15  A.  L.  T.  70,  186;  In  re  Starr-Bowkett,  etc., 
Society,  21  V.  L.  R.  714;  17  A.  L.  T.  266;  2  A.  L.  R.  51;  In  re  Mount  Dundas,  etc.,  Co.,  26  V. 
L,  R.  197;  6  A.  L.  R.  134. 

Power  of  liquidator  to  call  general  meeting.  195.  1.  Where  a  company  is  being 
wound  up  voluntarily  the  liquidator  may  summon  general  meetings  of  the  company 
for  the  purpose  of  obtaining  the  sanction  of  the  company  by  special  or  extraordinary 
resolution  or  for  any  other  purposes  he  may  think  fit.  2.  In  the  event  of  the  winding- 
up  continuing  for  more  than  one  year  the  liquidator  shall  summon  a  general  meeting 
of  the  company  at  the  end  of  the  first  year  from  the  commencement  of  the  winding-up 
and  of  each  succeeding  year  or  as  soon  thereafter  as  may  be  convenient,  and  shall 
lay  before  the  meeting  an  account  of  his  acts  and  dealings  and  of  the  conduct  of 
the  winding-up  during  the  preceding  year.  —  E.  §  194. 

Final  meeting  and  dissolution.  Where  members  fail  to  attend  general  meeting 
preparatory  to  dissolution.  196.  1.  In  the  case  of  every  voluntary  winding-up  as 
soon  as  the  affairs  of  the  company  are  fully  wound  up  the  liquidator  shall  make  up 
an  account  of  the  winding-up  showing  how  the  winding-up  has  been  conducted  and 
the  property  of  the  company  has  been  disposed  of,  and  thereupon  shall  call  a  general 
meeting  of  the  company  for  the  purpose  of  laying  before  it  the  account  and  giving 
any  explanation  thereof.  2.  The  meeting  shall  be  called  by  advertisement  in  the 
Government  Gazette  specifying  the  time,  place,  and  object  thereof  and  published  one 
month  at  least  before  the  meeting.  3.  Within  one  week  after  the  meeting  the  liquid- 
ator shall  file  a  return  with  the  Registrar- General  of  the  holding  of  the  meeting  and 
of  its  date,  and  in  default  of  so  doing  shall  be  liable  to  a  fine  not  exceeding  five  pounds 
for  every  day  during  which  the  default  continues.  4.  The  Registrar- General  on  the 
filing  of  the  return  shall  forthwith  register  it,  and  on  the  expiration  of  three  months 
from  the  registration  of  the  return  the  company  shall  be  deemed  to  be  dissolved: 
Provided  that  the  Court  may  on  the  application  of  the  liquidator  or  of  any  other 
person  who  appears  to  the  Court  to  be  interested  make  an  order  deferring  the  date 
at  which  the  dissolution  of  the  company  is  to  take  effect  for  such  time  as  the  Court 
thinks  fit.  5.  It  shall  be  the  duty  of  the  person  on  whose  application  an  order  of  the 
Court  under  this  section  is  made  within  seven  days  after  the  making  of  the  order 
to  file  with  the  Registrar- General  an  office  copy  of  the  order,  and  it  that  person 
fails  so  to  do  he  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues.  6.  Where  the  liquidators  of  a  company  which  is  being 
wound  up  voluntarily  have  convened  a  general  meeting  of  the  company  for  the 
purposes  of  and  in  accordance  with  this  section  and  such  meeting  shall  not  have 
been  attended  by  two  members  the  liquidator  shall  within  one  week  after  the  meeting 
file  with  the  Registrar- General  a  statutory  declaration  showing  that  the  meeting 
was  duly  convened  but  was  not  attended  as  aforesaid,  and  on  the  expiration  of  three 
months  from  the  date  of  filing  such  statutory  declaration  the  company  shall  be  deem- 
ed to  be  dissolved.  —  E.  §  195. 
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Costs  Of  voluntary  liquidation,  197.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company  including  the  remuneration 
of  the  liquidator  shall  be  payable  out  of  the  assets  of  the  company  in  priority  to 
all  other  claims.  —  E.  §  196. 

Saving  for  rights  of  creditors  and  contributories.  198.  The  voluntary  winding- 
up  of  a  company  shall  not  bar  the  right  of  any  creditor  or  contributory  to  have  it 
wound  up  by  the  Court  if  the  Court  is  of  opinion  in  the  case  of  an  application  by  a 
creditor  that  the  rights  of  the  creditor  or  in  the  case  of  an  apphcation  by  a  contri- 
butory that  the  rights  of  the  contributories  will  be  prejudiced  by  a  voluntary 
winding-up.  —  E.  §197.  Cp.  In  re  Regent's  Park  Co.,  24  V.  L.  R.  420;  20  A.  L.  T.  153; 
4  A.  L.  R.  257. 

Power  of  Court  to  adopt  proceedings  of  voluntary  winding-up.  199.  Where  a 
company  is  being  wound  up  voluntarily  and  an  order  is  made  for  winding-up  by 
the  Court,  the  Court  may  if  it  thinks  fit  by  the  same  or  any  subsequent  order  provide 
for  the  adoption  of  all  or  any  of  the  proceedings  in  the  voluntary  winding-up.  — 
E.  §  198. 

Winding-vj)  subject  to  supervision  of  Court. 

Power  to  order  winding-up  subject  to  supervision.  200.  When  a  company  has 
by  special  or  extraordinary  resolution  resolved  to  wind  up  voluntarily  the  Court 
may  make  an  order  that  the  voluntary  winding-up  shall  continue,  but  subject  to 
such  supervision  of  the  Court,  and  with  such  liberty  for  creditors,  contributories, 
or  others  to  apply  to  the  Court,  and  generally  on  such  terms  and  conditions  as  the 
Court  thinks  just.  —  E.  §  199.  For  an  application  of  this  section,  see  In  re  Mutual,  etc., 
Co.,  12  V.  L.  R.  777.  The  assumption  of  this  control  is  discretionary  with  the  Court.  —  In  re 
Essendon  Land,  etc.,  Co.,  14  A.  L.  T.  163.  A  voluntary  Uquidator,  acting  in  behalf  of  the  com- 
pany, may  petition  for  a  winding-up  under  supervision.  —  In  re  Maitland  C.  M.  Co.,  18  V.  L.  R. 
722;  14  A.  L.  T.  107. 

Effect  of  petition  for  winding-up  subject  to  supervision.  201.  A  petition  for  the 
continuance  of  a  voluntary  winding-up  subject  to  the  supervision  of  the  Court,  shall 
for  the  purpose  of  giving  jurisdiction  to  the  Court  over  actions  be  deemed  to  be  a 
petition  for  winding-up  by  the  Court.  —  E.  §  200. 

Court  may  have  regard  to  wishes  of  creditors  and  contributories.  202.  The  Court 
may  in  deciding  between  a  winding-up  by  the  Court  and  a  winding-up  subject  to 
supervision  in  the  appointment  of  liquidators  and  in  all  other  matters  relating  to 
the  winding-up  subject  to  supervision  have  regard  to  the  wishes  of  the  creditors 
or  contributories   as  proved  to  it  by  any  sufficient  evidence.  —  E.  §  201. 

Power  for  Court  to  appoint  or  remove  liquidators.  203.  1.  Where  an  order  is 
made  for  a  winding-up  subject  to  supervision  the  Court  may  by  the  same  or  any 
subsequent  order  appoint  any  additional  liquidator.  2.  A  liquidator  appointed  by 
the  Court  under  this  section  shall  have  the  same  powers,  be  subject  to  the  same  oblig- 
ations, and  in  all  respects  stand  in  the  same  position  as  if  he  had  been  appointed  by 
the  company.  3.  The  Court  may  remove  any  liquidator  so  appointed  by  the  Court  or 
any  liquidator  continued  under  the  supervision  order  and  fill  any  vacancy  occasioned 
by  the  removal  or  by  death  or  resignation.  —  E.  §  202. 

Effect  of  supervision  order.  204.  1.  Where  an  order  is  made  for  a  winding-up 
subject  to  supervision  the  liquidator  may,  subject  to  any  restrictions  imposed  by 
the  Court,  exercise  aU  his  powers  without  the  sanction  or  intervention  of  the  Court 
in  the  same  manner  as  if  the  company  were  being  wound  up  altogether  voluntarily. 
2.  A  winding-up  subject  to  the  supervision  of  the  Court  is  not  a  winding-up  by  the 
Court  for  the  purpose  of  the  following  provisions  of  this  Act,  namely,  those  contained 
in  sections  one  hundred  and  fifty,  one  hundred  and  fifty-one,  except  subsections  6 
7,  and  8,  one  hundred  and  fifty  two,  one  hundred  and  fifty-three,  one  hundred  and 
fifty-six,  one  hundred  and  fifty-seven,  one  hundred  and  fifty-eight,  one  hundred  and 
fifty-nine,  one  hundred  and  sixty,  one  hundred  and  sixty-one,  one  hundred  and 
sixty-two,  one  hundred  and  sixty-three,  one  hundred  and  sixty-four,  one  hundred 
and  seventy-five,  and  one  hundred  and  seventy-seven,  but  subject  as  aforesaid  an 
order  for  a  winding-up  subject  to  supervision  shall  for  all  purposes  including  the 
staying  of  actions  and  other  proceedings,  the  making  and  enforcement  of  calls,  and 
the  exercise  of  all  other  powers  be  deemed  to  be  an  order  for  winding-up  by  the  Court. 
—  E.  §  203.  The  Court  has  power  to  appoint  one  of  the  official  liquidators  to  act  conjointly 
with  or  in  the  place  of  the  UqmdatorB  already  acting.  —  In  re  Federal  Bank  of  Australia  20  V. 
L.  R.  199;  15  A.  L.  T.  238. 
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Supplemental  provisions. 

Avoidance  of  transfers  after  commencement  of  winding-up.  205.  1.  In  the  case 
of  voluntary  winding-up  every  transfer  of  shares,  except  transfers  made  to  or  with 
the  sanction  of  the  liquidator,  and  every  alteration  in  the  status  of  the  members  of 
the  company  made  after  the  commencement  of  the  winding-up  shall  be  void.  2.  In 
the  case  of  a  winding-up  by  or  subject  to  the  supervision  of  the  Court  every  disposi- 
tion of  the  property  (including  things  in  action)  of  the  company,  and  every  transfer 
of  shares  or  alteration  in  the  status  of  its  members,  made  after  the  commencement 
of  the  winding-up,  shall,  unless  the  Court  otherwise  orders,  be  void.  —  E.  §  205. 
See  In  re  Provincial,  etc..  Bank,  5  V.  L.  R.  (E.)  343;   1  A.  L.  T.  17. 

Debts  of  all  descriptions  to  be  proved.  206.  In  every  winding-up  (subject  in  the 
case  of  insolvent  companies  to  the  application  in  accordance  with  the  provisions  of 
this  Act  of  the  law  of  insolvency)  all  debts  payable  on  a  contingency  and  all  claims 
against  the  company,  present  or  future,  certain  or  contingent,  ascertained  or  sounding 
only  in  damages,  shaU  be  admissible  to  proof  against  the  company,  a  just  estimate 
being  made  so  far  as  possible  of  the  value  of  such  debts  or  claims  as  may  be  subject 
to  any  contingency  or  sound  only  in  damages  or  for  some  other  reason  do  not  bear 
a  certain  value.  —  E.  §  206. 

Application  of  insolvency  rules  in  winding-up  of  insolvent  companies.  207.  In  the 
winding-up  of  an  insolvent  company  the  same  rules  shall  prevail  and  be  observed 
with  regard  to  the  respective  rights  of  secured  and  unsecured  creditors  and  to  debts 
provable  and  to  the  valuation  of  annuities  and  future  and  contingent  liabilities  as 
are  in  force  for  the  time  being  under  the  law  of  insolvency  with  respect  to  estates 
of  persons  placed  under  sequestration,  and  aU.  persons  who  in  any  such  case  would 
be  entitled  to  prove  for  and  receive  dividends  out  of  the  assets  of  the  company  may 
come  in  under  the  winding-up  and  make  such  claims  against  the  company  as  they 
respectively  are  entitled  to  by  virtue  of  this  section.  —  E.  §  207. 

Preferential  payments.  Wages  and  salary  to  be  a  first  charge  on  the  property 
of  the  company.  208.  1.  In  a  winding-up  there  shall  be  paid  in  priority  to  aU  other 
debts:  a)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered 
to  the  company  during  four  months  before  the  date  of  the  commencement  of  the 
winding-up  not  exceeding  fifty  pounds ;  and  b)  All  wages  of  any  workman  or  labourer 
in  respect  of  services  rendered  to  the  company  during  four  months  before  the  said 
date;  c)  In  this  section  the  expression  "clerk  or  servant"  shall  mean  and  include  any 
clerk,  artificer,  handicraftsman,  miner,  journeyman,  servant  in  husbandry,  labourer, 
workman,  domestic,  or  menial  servant  who,  whether  under  the  age  of  twenty-one 
years  or  above  that  age,  has  entered  into  or  works  under  a  contract  with  an  em- 
ployer, whether  the  contract  be  made  before  or  after  the  passing  of  this  Act,  be  express 
or  implied,  oral  or  in  writing,  and  be  a  contract  of  service  or  a  contract  personally 
to  execute  any  work  or  labour.  2.  AU  such  wages  or  salary  as  aforesaid  shall  be  a 
first  charge  upon  all  the  property  of  the  company  of  whatsoever  description  notwith- 
standing such  property  be  mortgaged  or  charged  to  secure  the  payment  of  any  moneys 
or  that  there  be  any  lien  upon  the  same.  3.  The  foregoing  debts  shall :  a)  Rank  equally 
among  themselves  and  be  paid  in  full  unless  the  assets  are  insufficient  to  meet  them 
in  which  case  they  shall  abate  in  equal  proportions;  and  b)  So  far  as  the  assets  of 
the  company  available  for  payment  of  general  creditors  are  insufficient  to  meet 
them  have  priority  over  the  claims  of  holders  of  debentures  under  any  floating  charge 
created  by  the  company  and  be  paid  accordingly  out  of  any  property  comprised 
in  or  subject  to  that  charge.  4.  Subject  to  the  retention  of  such  sums  as  may  be  neces- 
sary for  the  costs  and  expenses  of  the  winding-up  the  foregoing  debts  shall  be  dis- 
charged forthwith  so  far  as  the  assets  are  sufficient  to  meet  them.  5.  In  the  event 
of  a  landlord  or  other  person  distraining  or  having  distrained  on  any  goods  or  effects 
of  the  company  within  three  months  next  before  the  date  of  a  winding-up  order  the 
debts  to  which  priority  is  given  by  this  section  shall  be  a  first  charge  on  the  goods 
or  effects  so  distrained  on  or  the  proceeds  of  the  sale  thereof :  Provided  that  in  respect 
of  any  money  paid  under  any  such  charge  the  landlord  or  other  person  shall  have 
the  same  rights  of  priority  as  the  person  to  whom  the  payment  is  made.  6.  The  date 
hereinbefore  in  this  section  referred  to  is:  a)  In  the  case  of  a  company  ordered  to 
be  wound  up  compulsorily  which  had  not  previously  commenced  to  be  wound  up 
voluntarily  the  date  of  the  winding-up  order;  and  b)  In  any  other  case  the  date  of 
the  commencement  of  the  voluntary  winding-up.  —  E.  §  209.  The  words  "clerk  or  ser- 
T»nt"  do  not  include  a  manager.  —  In  re  Intercolonial  Smelting,  etc.,  Co.,  13  V.  L.  R.  896; 
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9  A.  L.  T.  76.  —  A  clerk  or  servant  employed  in  England  by  an  English  company  registered 
in  Victoria  is  not  entitled  to  priority  under  this  section.  —  In  re  Australian  Cycle  and  Motor  Co., 
7  A.  L.  R.  (C.  N.)  63.  For  the  purpose  of  ascertaining  the  period  of  four  months  the  presentation 
of  the  petition  to  the  Court  is  deemed  the  commencement  of  the  liquidation.  —  In  re  Australian 
Producers   &  Traders,  (1908),  V.  L.  R.  227;   14  A.  L.  R.  118. 

Fraudulent  preference.  209.  1.  Any  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property  which  wonld  if  made  or  done 
by  or  against  an  individual  be  deemed  in  his  insolvency  a  fraudulent  preference 
shall  if  made  or  done  by  or  against  a  company  be  deemed  in  the  event  of  its  being 
wound  up  a  fraudulent  preference  of  its  creditors  and  be  invalid  accordingly.  2.  For 
the  purposes  of  this  section  the  presentation  of  a  petition  for  winding-up  a  company 
ordered  to  be  wound  up  compulsorily  which  had  not  previously  commenced  to  be 
wound  up  voluntarily  and  a  resolution  for  voluntary  winding-up  in  any  other  case 
shall  be  deemed  to  correspond  with  the  order  for  sequestration  in  the  case  of  an  in- 
dividual. 3.  Any  conveyance  or  assignment  by  a  company  of  all  its  property  to  trus- 
tees for  the  benefit  of  all  its  creditors  shall  be  void  to  all  intents.  —  E.  §  210. 

Avoidance  of  certain  attachments,  executions,  etc.  210.  Where  any  company 
is  being  wound  up  by  or  subject  to  the  supervision  of  the  CJourt  any  attachment, 
sequestration,  distress,  or  execution  put  in  force  against  the  estate  or  effects  of  the 
company  after  the  commencement  of  the  winding-up  shall  be  void  to  all  intents. 

—  E.  I  211.  The  Court  will  not  restrain  proceedings  where  the  goods  seized,  although  on  the 
premises,  do  not  belong  to  the  company.  —  In  re  Evening  Post,  etc.,  Co.,  20  V.  L.  R.  335;  16  A. 
L.  T.  66.  Stay  of  execution  may  be  refused.  —  Thomas  v.  Gteneral  Finance  Agency,  1  A.  L.  R.  28. 

Effect  of  floating  charge.  211.  Where  a  company  is  being  wound  up  a  floating 
charge  on  the  undertaking  or  property  of  the  company  created  within  three  months 
of  the  commencement  of  the  winding-up  shall,  unless  it  is  proved  that  the  company 
immediately  after  the  creation  of  the  charge  was  solvent,  be  invalid,  except  to  the 
amount  of  any  cash  paid  to  the  company  at  the  time  of  or  subsequently  to  the  creation 
of  and  in  consideration  for  the  charge  together  with  interest  on  that  amount  at  the 
rate  of  five  per  centum  per  annum.  —  E.  §  212. 

General  scheme  of  liquidation  may  be  sanctioned.  212.  1.  The  liquidator  may 
with  the  sanction  following  (that  is  to  say:)  a)  In  the  case  of  a  winding-up  by  the 
Court  with  the  sanction  either  of  the  Court  or  of  the  committee  of  inspection;  b)  In 
the  case  of  a  winding-up  subject  to  supervision  with  the  sanction  of  the  Court;  and 
c)  In  the  case  of  a  voluntary  windiag-up  with  the  sanction  of  an  extraordinary  resolu- 
tion of  the  company,  do  the  following  things  or  any  of  them :  i)  Pay  any  classes  of 
creditors  in  full ;  ii)  Make  any  compromise  or  arrangement  with  creditors  or  persons 
claiming  to  be  creditors  or  having  or  alleging  themselves  to  have  any  claim,  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  against 
the  company,  or  whereby  the  company  may  be  rendered  liable;  iii)  Compromise 
aU  calls  and  liabilities  to  calls,  debts,  and  liabilities  capable  of  resulting  in  debts,  and 
all  claims,  present  and  future,  certain  or  contingent,  ascertained  or  sounding  only  in 
damages,  subsisting  or  supposed  to  subsist  between  the  company  and  a  contributory 
or  alleged  contributory  or  other  debtor  or  person  apprehending  liability  to  the  com- 
pany, and  all  questions  in  any  way  relating  to  or  affecting  the  assets  or  the  winding-up 
of  the  company  on  such  terms  as  may  be  agreed  and  take  any  security  for  the  dis- 
charge of  any  such  call,  debt,  liability,  or  claim  and  give  a  complete  discharge  in  res- 
pect thereof.  2.  In  the  case  of  a  winding-up  by  the  Court  the  exercise  by  the  Uquidator 
of  the  powers  of  this  section  shall  be  subject  to  the  control  of  the  Court,  and  any 
creditor  or  contributory  may  apply  to  the  Court  with  respect  to  any  exercise  or  pro- 
posed exercise  of  any  of  those  powers.  —  E.  §  214.  The  affidavit  of  the  Uquidator  should 
state  the  reason  for  his  belief  that  the  compromise  proposed  will  be  beneficial  to  the  company. 

—  In  re  Federal  Bank  of  AustraUa,  15  A.  L.  T.  126.  And  the  agreement  as  to  costs.  —  In  re 
Companies  Act,  1890,  20  V.  L.  R.  243;  16  A.  L.  T.  1. 

Power  of  Court  to  assess  damages  against  delinquent  directors,  etc.  213.  Where  in 
the  course  of  winding-up  a  company  it  appears  that  any  person  who  has  taken  part 
in  the  formation  or  promotion  of  the  company  or  any  past  or  present  director,  man- 
ager, or  Uquidator  or  any  officer  of  the  company  has  misapplied  or  retained  or  become 
liable  or  accountable  for  any  money  or  property  of  the  company  or  been  guilty  of 
any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court  may  on  the 
application  of  the  liquidator  or  of  any  creditor  or  contributory  examine  into  the 
conduct  of  the  promoter,  director,  manager,  liquidator,  or  officer  and  compel  him 
to  repay  or  restore  the  money  or  property  or  any  part  thereof  respectively  with 


COMPANIES  ACT,  1910.  315 

interest  at  such  rate  as  the  Court  thinks  just  or  to  contribute  such  sum  to  the  assets 
of  the  company  by  way  of  compensation  in  respect  of  the  misapphcation,  retainer, 
misfeasance,  or  breach  of  trust  as  the  Court  thinks  just.  2.  This  section  shall  apply 
notwithstanding  that  the  offence  is  one  for  which  the  offender  may  be  criminally 
responsible.  —  E.  §  215. 

Penalty  for  falsification  of  books.  214.  If  any  director,  officer,  or  contributory 
of  any  company  being  wound  up,  destroys,  mutilates,  alters,  or  falsifies  any  books, 
papers,  or  securities  or  makes  or  is  privy  to  the  making  of  any  false  or  fraudulent 
entry  on  any  register,  book  of  account,  or  document  belonging  to  the  company  with 
intent  to  defraud  or  deceive  any  person  he  shall  be  guilty  of  a  misdemeanour  and 
be  liable  to  imprisonment  for  any  term  not  exceeding  two  years  with  or  without 
hard  labour.  —  E.  §  216. 

Prosecution  of  delinquent  directors,  etc.  215.  1.  If  it  appears  to  the  Court  in 
the  course  of  a  winding-up  by  or  subject  to  the  supervision  of  the  Court  that  any 
past  or  present  director,  manager,  officer,  or  member  of  the  company  has  been  guilty 
of  any  offence  in  relation  to  the  company  for  which  he  is  criminally  responsible  the 
Court  may  on  the  appUcation  of  any  person  interested  ia  the  winding-up  or  of  its 
own  motion  direct  the  liquidator  to  prosecute  for  the  offence  and  may  order  the  costs 
and  expenses  to  be  paid  out  of  the  assets  of  the  company.  2.  If  it  appears  to  the 
liquidator  in  the  course  of  a  voluntary  winding-up  that  any  past  or  present  director, 
manager,  officer,  or  member  of  the  company  has  been  guilty  of  any  offence  in  relation 
to  the  company  for  which  he  is  criminally  responsible  the  liquidator  with  the  previous 
sanction  of  the  Court  may  prosecute  the  offender,  and  all  expenses  properly  incurred 
by  him  in  the  prosecution  shall  be  payable  out  of  the  assets  of  the  company  in  priority 
to  all  other  liabilities.  —  E.  §  217. 

Penalty  on  perjury.  216.  If  any  person  on  examination  on  oath  authorized 
under  this  Act  or  in  any  affidavit  or  deposition  in  or  about  the  winding-up  of  any 
company  or  otherwise  in  or  about  any  matter  arising  under  this  Act  wilfully  and 
corruptly  gives  false  evidence  he  shall  be  liable  to  the  penalties  for  wUful  perjury. 

—  E.  §  218. 

Meetings  to  ascertain  wishes  of  creditors  or  contributories.  217.  1.  Where  by 
this  Act  the  Court  is  authorized  in  relation  to  winding-up  to  have  regard  to  the 
wishes  of  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence  the 
Court  may  if  it  thinks  fit  for  the  purpose  of  ascertaining  those  wishes  direct  meetings 
of  the  creditors  or  contributories  to  be  called,  held,  and  conducted  in  such  manner 
as  the  Court  directs,  and  may  appoint  a  person  to  act  as  chairman  of  any  such  meet- 
ing and  to  report  the  result  thereof  to  the  Court.  2.  In  the  ease  of  creditors  regard  shall 
be  had  to  the  value  of  each  creditor's  debt.  3.  In  the  case  of  contributories  regard 
shall  be  had  to  the  number  of  votes  conferred  on  each  contributory  by  the  articles. 

—  E.  §  219. 

Books  of  company  to  be  evidence.  218.  Where  any  company  is  being  wound  up 
aU  books  and  papers  of  the  company  and  of  the  liquidators  shall  as  between  the  con- 
tributories of  the  company  be  prima  facie  evidence  of  the  truth  of  all  matters  pur- 
porting to  be  therein  recorded.  —  E.  §  220. 

Inspection  of  books.  219.  After  an  order  for  a  winding-up  by  or  subject  to 
the  supervision  of  the  Court,  the  Court  may  make  such  order  for  inspection  by 
creditors  and  contributories  of  the  company  of  its  books  and  papers  as  the  Court 
thinks  just,  and  any  books  and  papers  in  the  possession  of  the  company  may  be 
inspected  by  creditors  or  contributories  accordingly,  but  not  further  or  otherwise. 

—  E.  §  221. 

Disposal  of  books  and  papers  of  company.  220.  1.  When  a  company  has  been 
wound  up  and  is  about  to  be  dissolved  the  books  and  papers  of  the  company  and  of 
the  liquidator  shall,  unless  the  Court  or  a  Judge  thereof  shall  otherwise  order,  so 
soon  as  the  liquidator  does  not  require  their  further  use,  be  deposited  by  him  with 
the  Registrar- General  who  after  retaining  the  same  for  five  years  from  the  date  of 
the  dissolution  of  the  company  may  destroy  the  same.  2.  After  five  years  from  the 
dissolution  of  the  company  no  responsibility  shall  rest  on  the  company  or  the  liquid- 
ators or  any  person  to  whom  the  custody  of  the  books  and  papers  has  been  committed 
by  reason  of  the  same  not  being  forthcoming  to  any  person  claiming  to  be  interested 
therein.  —  E.  §  222. 

Power  of  Court  to  declare  dissolution  of  company  void.  221.  1.  Where  a  company 
has  been  dissolved  the  Court  may  at  any  time  within  two  years  of  the  date  of  the 


316  VICTORIA. 

dissolution  on  an  application  being  made  for  the  purpose  by  the  liquidator  of  the 
company  or  by  any  other  person  who  appears  to  the  Court  to  be  interested  make  an 
order  upon  such  terms  as  the  Court  thinks  fit  declaring  the  dissolution  to  have  been 
void,  and  thereupon  such  proceedings  may  be  taken  as  might  have  been  taken  if 
the  company  had  not  been  dissolved.  2.  It  shall  be  the  duty  of  the  person  on  whose 
application  the  order  was  made  within  seven  days  after  the  making  of  the  order  to 
file  with  the  Registrar- General  an  office  copy  of  the  order,  and  if  that  person  fails 
so  to  do  he  shall  be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  the  default  continues.  —  E.  §  223. 

Information  as  to  pending  liquidations.  Treasurer  may  pay  lawful  claimant. 
Treasurer  not  responsible  for  payments  in  certain  cases.  222.  Wliere  the  winding-up 
of  a  company  is  not  concluded  within  one  year  after  its  commencement  the  liquidator 
shall  at  such  intervals  as  may  be  prescribed  until  the  winding-up  is  concluded  file 
with  the  Registrar- General  a  statement  in  the  prescribed  form  and  containing  the 
prescribed  particulars  with  respect  to  the  proceedings  in  and  position  of  the  liquida- 
tion. 2.  Any  person  stating  himself  in  writing  to  be  a  creditor  or  contributory  of 
the  company  shall  be  entitled  by  himself  or  by  his  agent  at  all  reasonable  times  on 
payment  of  the  prescribed  fee  to  inspect  the  statement,  and  to  receive  a  copy  thereof 
or  extract  therefrom,  but  any  person  untruthfully  so  stating  himself  to  be  a  creditor 
or  contributory  shall  be  guilty  of  a  contempt  of  court  and  shall  be  punishable  accord- 
ingly on  the  application  of  the  liquidator.  3.  If  a  hquidator  fails  to  comply  with  the 
requirements  of  this  section  he  shall  be  hable  to  a  fine  not  exceeding  fifty  pounds 
for  each  day  during  which  the  default  continues.  4.  If  it  appears  from  any  such  state- 
ment or  otherwise  that  a  liquidator  has  in  his  hands  or  under  his  control  any  money 
representing  unclaimed  assets  of  the  company  which  has  remained  unclaimed  for 
twelve  months  after  the  date  of  its  becoming  payable  the  liquidator  shall  forthwith 
pay  the  same  to  the  Receiver  of  Revenue  in  Melbourne  to  be  placed  to  the  credit 
of  an  account  to  be  called  the  "Companies  Liquidation  Account"  and  shall  be  entitled 
to  the  prescribed  certificate  of  receipt  for  the  money  so  paid,  and  that  certificate 
shall  be  an  effectual  discharge  to  him  in  respect  thereof.  5.  For  the  purpose  of  ascer- 
taining and  getting  in  any  money  payable  in  pursuance  of  this  section  the  Court 
may  at  any  time  order  such  liquidator  to  submit  to  it  an  account  verified  by  affidavit 
of  the  sums  received  and  paid  by  him  as  such  liquidator  and  may  direct  and  enforce 
an  audit  of  the  account.  6.  The  Governor  in  Council  may  direct  that  the  whole  or 
part  of  the  moneys  paid  to  the  credit  of  the  said  account  shall  be  invested  in  the 
purchase  of  Government  debentures  or  stock  or  otherwise  and  what  percentage  of 
the  interest  arising  from  such  investment  shall  be  paid  into  the  Consolidated  Revenue 
to  recoup  any  necessary  expenses.  7.  It  any  claimant  shall  make  any  demand  against 
the  Treasurer  for  any  money  paid  to  the  Receiver  of  Revenue  in  Melbourne  and  placed 
to  the  credit  of  the  Companies  Liquidation  Account  the  Treasurer  upon  being  satis- 
fied that  the  claimant  is  the  owner  of  the  money  demanded  by  him  shall  order  and 
direct  payment  thereof  to  be  made  to  him  out  of  the  said  account.  8.  Where  any 
unclaimed  moneys  paid  to  any  claimant  are  afterwards  claimed  by  any  other  person 
the  Treasurer  shall  not  be  responsible  for  the  payment  of  the  same,  but  such  person 
may  have  recourse  against  the  claimant  to  whom  the  Treasurer  has  paid  the  un- 
claimed moneys.  —  E.  §  224.  The  provisions  of  subsection  (1)  apply  to  companies  in 
voluntary  liquidation  as  well  as  to  those  in  compulsory  liquidation.  —  In  re  Mercantile  Finance, 
etc.,  Co.,  25  V.  L.  R.  285;  21  A.  L.  T.  109;  5  A.  L.  R.  259. 

Judicial  notice  of  signature  of  officers.  223.  In  aU  proceedings  under  this  Part 
of  this  Act  all  Courts,  Judges  and  persons  judicially  acting  and  aU  officers  judicial 
or  ministerial  of  any  Court  or  employed  in  enforcing  the  process  of  any  Court  shall 
take  judicial  notice  of  the  signature  of  any  officer  of  the  Court  and  also  of  the  official 
seal  or  stamp  of  the  Court  appended  to  or  impressed  on  any  document  made,  issued, 
or  signed  under  the  provisions  of  this  Part  of  this  Act  orany  official  copy  thereof. 
—  E.  §  225. 

Special  commission  for  receiving  evidence.  Commissioners  to  take  evidence  in 
open  Court.  224.  The  Judges  of  the  Court  of  Insolvency  and  the  Judges  of  the  County 
Courts  shall  be  commissioners  for  the  purpose  of  taking  evidence  under  this  Act, 
and  the  Court  may  refer  the  whole  or  any  part  of  the  examination  of  any  witnesses 
under  this  Act  to  any  person  hereby  appointed  commissioner.  2.  Every  commissioner 
shall  in  addition  to  any  powers  which  he  might  lawfully  exercise  as  a  Judge  of  the 
Court  of  Insolvency  or  a  Judge  of  a  County  Court  have  in  the  matter  so  referred  to 
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him  all  the  same  powers  of  summoning  and  examining  witnesses  of  requiring  the 
production  or  delivery  of  documents  of  punishing  defaults  by  witnesses  and  of  allow- 
ing costs  and  expenses  to  witnesses  as  the  Court  which  made  the  winding-up  order. 
3.  Tlie  examination  so  taken  shall  be  returned  or  reported  to  the  Court  which  made 
the  order  in  such  manner  as  that  Court  directs.  4.  Unless  otherwise  ordered  by 
the  Court  all  evidence  taken  by  commissioners  pursuant  to  this  section  shall  be  so 
taken  as  in  open  Court  and  shall  be  open  to  the  public.  —  E.  §  226.  The  Court  may- 
order  the  examination  of  witnesses  to  be  public,  subject  to  the  discretion  of  the  commissioner. 
—  In  re  City  of  Melbourne  Bank,  2  A.  L.  R.  65. 

Affidavits  before  whom  to  be  sworn.  225.  Any  affidavit  required  to  be  sworn 
under  the  provisions  or  for  the  purposes  of  this  Part  of  this  Act  may  be  sworn  in 
the  State  of  Victoria  or  elsewhere  within  the  dominions  of  His  Majesty  before  any 
Court,  Judge,  or  person  lawfully  authorized  to  take  and  receive  affidavits  or  before 
any  of  His  Majesty's  consuls  or  vice  consuls  in  any  place  outside  His  Majesty's  domi- 
nions. 2.  All  Courts,  Judges,  justices,  commissioners,  and  persons  acting  judicially 
shall  take  judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may  be)  of 
any  such  Court,  Judge,  person,  consul,  or  vice-consul  attached,  appended,  or  sub- 
scribed to  any  such  affidavit  or  to  any  other  document  to  be  used  for  the  purposes 
of  this  Part  of  this  Act.  —  E.  §  228. 

Investment  or  surplus  funds  on  general  account.  226.  1.  Wlienever  the  cash 
balance  standing  to  the  credit  of  any  company  in  liquidation  is  in  excess  of  the  amount 
which  in  the  opinion  of  the  Court  or  the  committee  of  inspection  is  required  for  the 
time  being  to  answer  demands  in  respect  of  the  estate  of  the  company  the  Court 
or  the  committee  of  inspection  may  direct  the  liquidator  to  invest  the  said  sums  or 
any  part  thereof  in  Government  securities  or  place  the  same  on  deposit  at  interest 
with  any  bank.  2.  Whenever  any  part  of  the  money  so  invested  is  in  the  opinion 
of  the  Court  or  committee  of  inspection  required  to  answer  any  demands  in  respect 
of  the  company's  estate  the  Court  or  committee  of  inspection  may  direct  the  sale 
or  realization  of  such  part  of  the  said  securities  as  may  be  necessary.  —   E.   §  230. 

Returns  by  officers.  227.  The  officers  of  the  Courts  acting  in  the  winding-up 
of  companies  shall  make  to  the  Attorney- General  such  returns  of  the  business  of 
their  respective  Courts  and  offices  at  such  times  and  in  such  manner  and  form  as 
may  be  prescribed  and  the  Attorney- General  shall  cause  such  returns  or  a  copy  thereof 
to  be  laid  before  both  Houses  of  Parliament.  —  E.  §  235. 

Rules  and  fees. 

Bules  of  proceeding  in  Court.  Power  to  enforce  orders  and  rules.  228.  1.  The 
proceedings  for  winding-up  a  company  by  the  Court  or  subject  to  the  supervision 
of  the  Court  shall  be  conducted  in  the  manner  and  subject  to  the  rules  now  in  force 
or  as  near  thereto  as  circumstances  admit,  and  the  Judges  of  the  Court  or  the  Chief 
Justice  and  any  two  other  Judges  may  as  often  as  circumstances  require  annul, 
modify,  or  add  to  the  said  rules,  and  may  make  new  rules  in  lieu  thereof  or  in  addition 
thereto,  and  may  also  make  rules  with  respect  to  the  procedure  for  reduction  of 
capital  and  for  specifying  the  amount  of  fees  to  be  paid  in  respect  of  proceedings 
taken  under  this  Part  of  this  Act  for  reducing  capital  and  for  winding-up  a  company 
by  the  Court.  2.  All  rules  made  in  pursuance  of  this  section  shall  have  the  same  effect 
and  be  subject  to  the  same  conditions  as  if  they  were  rules  of  the  Court  made  under 
any  Act  now  or  hereafter  in  force  enabling  the  Court  or  the  Judges  thereof  to  make 
rules.  —  E.  §  237. 

Power  to  make  rules  of  procedure.  229.  1.  Subject  to  the  provisions  of  this 
Act  with  respect  to  rules  and  fees  relating  to  the  reduction  of  capital  and  the  winding- 
up  of  companies,  rules  of  procedure  for  the  purposes  of  this  Act  including  rules  as 
to  costs  and  fees  may  be  made  by  the  authority  having  power  to  make  rules  for 
the  Court.  2.  The  authority  having  power  to  make  rules  under  this  section  may 
by  any  such  rules  repeal,  alter,  or  amend  any  rules  made  by  the  like  authority 
under  the  Companies  Acts  or  any  Act  amending  the  same  which  are  in  force  at  the 
commencement  of  this  Act.  —  E.  §  238. 

Defunct  companies. 
Registrar- General  may  strike  defunct  company  off  register.   230.   1.  Where  the 
Eegistrar- General  has  reasonable  cause  to  believe  that  a  company  is  not  carrying  on 
business  or  in  operation  he  shaU  send  to  the  company  by  post  a  letter  inquiring 
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whether  the  company  is  carrying  on  business  or  in  operation.  2.  If  the  Registrar- 
General  does  not  within  one  month  of  sending  the  letter  receive  any  answer  thereto 
he  shall  within  fourteen  days  after  the  expiration  of  the  month  send  to  the  company 
by  post  a  registered  letter  referring  to  the  first  letter  and  stating  that  no  answer 
thereto  has  been  received  and  that  if  an  answer  is  not  received  to  the  second  letter 
within  one  month  from  the  date  thereof  a  notice  wiU  be  published  in  the  Oovernment 
Oazette  with  a  view  to  striking  the  name  of  the  company  off  the  register.  3.  If  the 
Registrar- General  either  receives  an  answer  from  the  company  to  the  effect  that  it 
is  not  carrying  on  business  or  in  operation,  or  does  not  within  one  month  after  sending 
the  second  letter  receive  any  answer,  he  may  publish  in  the  Government  Oazette  and 
send  to  the  company  by  post  a  notice  that  at  the  expiration  of  three  months  from 
the  date  of  that  notice  the  name  of  the  company  mentioned  therein  will,  unless  cause 
is  shown  to  the  contrary,  be  struck  off  the  register  and  the  company  will  be  dissolved. 
4.  If  in  any  case  where  a  company  is  being  wound  up  the  Registrar- General  has 
reasonable  cause  to  believe  either  that  no  liquidator  is  acting  or  that  the  affau-s  of 
the  company  are  fully  wound  up  and  the  returns  required  to  be  made  by  the  liquidator 
have  not  been  made  for  a  period  of  six  consecutive  months  after  notice  by  the  Regis- 
trar-General demanding  the  returns  has  been  sent  by  post  to  the  company  or  to  the 
liquidator  at  his  last  known  place  of  business  the  Registrar- General  may  publish 
in  the  Oovernment  Oazette  and  send  to  the  company  a  like  notice  as  is  provided  in 
the  last  preceding  subsection.  5.  At  the  expiration  of  the  time  mentioned  in  the 
notice  the  Registrar- General  may  unless  cause  to  the  contrary  is  previously  shown 
by  the  company  strike  its  name  off  the  register,  and  shall  publish  notice  thereof 
in  the  Oovernment  Gazette,  and  on  the  publication  in  the  Oovernment  Oazette  of  this 
notice  the  company  shall  be  dissolved :  Provided  that  the  liability  (if  any)  of  every 
director,  managing  officer,  and  member  of  the  company  shall  continue  and  may  be 
enforced  as  if  the  company  had  not  been  dissolved.  6.  If  a  company  or  any  member 
or  creditor  thereof  feels  aggrieved  by  the  company  having  been  struck  off  the  register, 
the  Court  on  the  application  of  the  company  or  member  or  creditor  may,  if  satisfied 
that  the  company  was  at  the  time  of  the  striking  off  carrying  on  business  or  in  opera- 
tion or  otherwise  that  it  is  just  that  the  company  be  restored  to  the  register,  order 
the  name  of  the  company  to  be  restored  to  the  register,  and  thereupon  the  company 
shall  be  deemed  to  have  continued  in  existence  as  if  its  name  had  not  been  struck  off, 
and  the  Court  may  by  the  order  give  such  directions  and  make  such  provisions  as 
seem  just  for  placing  the  company  and  aU  other  persons  in  the  same  position  as 
nearly  as  may  be  as  if  the  name  of  the  company  had  not  been  struck  off.  7.  A  letter 
or  notice  under  this  section  may  be  addressed  to  the  company  at  its  registered  office, 
or  if  no  office  has  been  registered  to  the  care  of  some  director  or  officer  of  the  com- 
pany, or  if  there  is  no  director  or  officer  whose  name  and  address  are  known  to 
the  Registrar- General  may  be  sent  to  each  of  the  persons  who  subscribed  the  memo- 
randum addressed  to  him  at  the  address  mentioned  in  the  memorandum.  E.  §  242. 
Registrar- General  to  act  as  representative  of  defunct  company  in  certain  events. 
How  deeds  and  instruments  to  be  executed  by  Registrar- General.  231.  1.  Where  after 
a  company  has  been  dissolved  it  is  proved  to  the  satisfaction  of  the  Commissioner 
of  Titles  that  the  company  if  still  existing  would  be  legally  or  equitably  bound  to 
carry  out,  complete,  or  give  effect  to  some  dealing,  transaction,  or  matter,  and  that 
in  order  to  carry  out,  complete,  or  give  effect  to  the  same  some  purely  ministerial, 
administrative,  or  mechanical  act  (not  discretionary)  should  have  been  done  by  or  on 
behalf  of  the  company,  or  should  be  done  by  or  on  behalf  of  the  company  if  still 
existing,  including  the  withdrawal  of  a  caveat,  the  giving  or  executing  a  discharge 
for  a  satisfied  mortgage,  a  surrender  of  a  lease  determined  otherwise  than  by  effluxion 
of  time,  a  grant  or  surrender  of  easement,  a  transfer  or  instrument  under  the  Transfer 
of  Land  Act,  1890,  a  conveyance,  assignment,  receipt,  or  any  deed  or  document 
of  any  description  whatever  where  the  withdrawal,  giving,  or  executing  the  same 
would  not  have  been  a  matter  of  option  or  discretion  on  the  part  of  the  company, 
it  shall  be  lawful  for  the  Commissioner  to  direct  the  Registrar- General  as  representing 
the  company  or  its  liquidator  under  the  provisions  of  this  section  to  do  or  cause  to 
be  done  any  such  act  as  aforesaid  as  the  Commissioner  thinks  the  case  so  proved  may 
require.  2.  The  Registrar- General  shall  execute  or  sign  any  deed,  instrument,  or 
document  in  pursuance  of  the  provisions  of  this  section  by  signing  his  name  in  his 
official  capacity  in  the  place  where  the  company  would  or  should  have  executed  or 
signed,  adding  a  memorandum  stating  that  he  has  done  so  in  pursuance  of  this 
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section  of  this  Act,  and  shall  also  affix  his  official  seal  (if  any),  and  such  execution  or 
signature  shall  have  the  same  force,  validity,  and  effect  as  if  the  company  if  existing 
had  duly  executed  such  deed,  instrument,  or  document. 

Outstanding  assets  of  defunct  company  to  vest  in  Registrar- General.  232.  Where 
after  a  company  has  been  dissolved  there  remains  any  outstanding  property,  real 
or  personal,  which  was  vested  in  the  company  or  to  which  it  was  entitled  or  over 
which  it  had  a  disposing  power  at  the  time  it  was  so  dissolved,  but  which  was  not 
got  in,  realized  upon  or  otherwise  disposed  of  or  dealt  with  by  the  company  or  its 
liquidator,  such  property,  except  called  and  uncalled  capital,  shall  for  the  purposes 
hereafter  mentioned,  notwithstanding  any  statute  or  rule  of  law  to  the  contrary,  be 
deemed  to  be  vested  in  the  Registrar- General  for  all  the  estate  and  interest  therein, 
legal  or  equitable,  of  the  company  or  its  liquidator  at  the  date  the  company  was 
dissolved,  together  with  all  claims,  rights,  and  remedies  which  the  company  or  its 
liquidator  then  had  in  respect  thereof. 

Outstanding  realty,  how  disposed  of.  Proceeds  of  realization,  how  dealt  with. 
Limitation  of  actions.  233.  1.  Upon  it  being  proved  to  the  satisfaction  of  the  Commis- 
sioner of  Titles  that  there  is  vested  in  the  Registrar- General  by  operation  of  the  last 
preceding  section  any  land,  messuage,  tenement,  or  hereditament,  corporeal  or  in- 
corporeal, whether  of  freehold,  leasehold,  or  any  other  tenure  whatever,  and  whether 
solely  or  together  with  any  other  person  wherein  the  estate  or  interest  of  the  company 
is  a  beneficial  estate  or  interest  and  not  merely  held  in  trust,  it  shall  be  lawful  for 
the  Commissioner  to  authorize  such  Registrar- General  to  sell  or  otherwise  dispose  of 
or  deal  with  the  same  or  with  any  part  thereof  or  with  any  estate  or  interest  therein 
as  to  the  Commissioner  shall  seem  expedient ;  and  thereupon,  or  at  any  time  thereafter 
it  shall  be  lawful  for  the  Registrar- General  to  sell  or  otherwise  dispose  of  or  deal 
with  the  same  either  solely  or  in  concurrence  with  any  other  person,  in  such  manner, 
for  such  price  or  other  consideration,  valuable  or  otherwise,  by  public  auction  or 
private  contract,  upon  such  terms  and  conditions  as  the  Registrar- General  shall 
think  fit,  with  power  to  rescind  any  contract  entered  into  for  that  purpose,  and 
resell  or  otherwise  dispose  of  or  deal  with  such  property  as  he  shall  think  expedient 
or  the  circumstances  of  the  case  require  witli  power  if  the  sale  be  by  public  auction 
to  fix  a  reserve  or  to  sell  without  a  reserve  or  to  buy  in  as  he  shall  think  fit.  And 
for  the  purpose  of  effecting  any  such  realization,  disposition,  or  dealing  such  Registrar- 
General  may  make,  execute,  sign,  and  give  such  contracts,  transfers,  conveyances, 
assignments,  receipts,  discharges,  deeds,  and  documents  as  he  shall  think  necessary 
or  proper.  2.  The  moneys  received  by  the  Registrar- General  in  the  exercise  of  any 
of  the  powers  conferred  on  him  by  this  Act  shall  in  the  first  place  be  applied  in  defray- 
ing all  costs  and  expenses  incident  thereto  and  thereafter  to  any  payment  authorized 
by  this  Act  and  the  surplus  (if  any)  shall  be  deemed  to  be  trust  moneys  in  his  hands 
within  the  meaning  and  operation  of  section  fifty-five  of  the  Trusts  Act,  1890,  and 
he  shall  pay  the  same  with  the  privity  of  the  Master-in-Equity  into  the  Savings 
Bank  in  the  City  of  Melbourne  to  the  credit  of  an  account  entitled  in  the  name  of 
the  company  with  the  word  "Defunct"  added  thereto  in  trust  to  attend  the  orders 
of  the  Supreme  Court;  and  thereafter  such  moneys  shall  be  subject  to  the  provisions 
of  section  fifty-six  of  the  Trusts  Act,  1890,  so  far  as  the  same  are  applicable.  But  any 
petition  presented  under  the  said  section,  and  any  claim,  suit,  or  action  for  or  in 
respect  of  any  such  moneys  must  be  presented,  made,  or  instituted  within  six  years 
next  after  the  company  being  dissolved,  after  the  expiration  of  which  period  of  time 
all  moneys  then  or  at  any  time  thereafter  standing  to  the  credit  of  the  account  of 
the  company  in  the  said  bank  shall  if  there  be  no  such  petition,  claim,  suit,  or  action 
pending  or  any  order  of  the  Supreme  Court  to  the  contrary  be  passed  to  the  credit 
and  form  part  of  the  Consolidated  Revenue. 

Outstanding  chattels,  how  disposed  of.  234.  All  chattels  (other  than  chattels 
real)  and  any  estate  or  interest  in  such  chattels  vested  in  the  Registrar- General  by 
operation  of  this  Act  to  which  the  company  was  beneficially  entitled  at  the  date  it 
was  dissolved  may  be  got  in,  sold,  or  otherwise  disposed  of  or  dealt  with  by  him 
without  the  authorization  of  the  Commissioner  of  Titles;  and  the  Registrar- General 
shall  as  to  any  such  chattel,  estate,  or  interest  and  the  sale  or  disposition  thereof  or 
dealing  therewith,  and  the  giving  effect  thereto  have  all  the  discretionary  and  other 
powers  which  are  conferred  on  him  by  the  last  preceding  section  with  regard  to 
realty ;  and  all  moneys  coming  to  his  hands  in  respect  thereof  shall  be  dealt  with  in 
the  same  way  as  prescribed  by  that  section  as  to  moneys  derived  from  realty. 
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Liability  of  Registrar- General  and  Crown  as  to  property  vested  in  Registrar- 
General  by  this  Act  restricted  to  amount  of  assets  in  his  hands.  235.  Property  deemed 
to  be  vested  in  the  Registrar- General  by  operation  of  this  Act  shall  be  liable  and 
subject  to  all  charges,  claims,  and  liabilities  imposed  thereon  or  affecting  such  pro- 
perty by  reason  of  any  statutory  provision  as  to  rates,  taxes,  drainage,  fencing, 
destruction  of  vermin  or  thistles  or  any  other  matter  or  thing  to  which  such  property 
would  have  been  liable  or  subject  had  such  property  continued  in  the  possession, 
ownership,  or  occupation  of  the  company:  Provided  nevertheless  that  the  fact 
of  the  property  being  so  deemed  to  be  vested  in  the  Registrar- Gteneral  shall  not  nor 
shall  any  such  statutory  provision  impose  on  the  Registrar- Greneral  or  the  Crown  any 
duty,  obligation,  or  liability  whatsoever  to  do  or  suffer  any  act  or  thing  required 
by  any  such  statutory  provision  to  be  done  or  suffered  by  the  owner  or  occupier  for 
the  time  being  of  such  property  beyond  or  other  than  the  satisfaction  or  payment 
of  any  such  charges,  claims,  or  liabilities  out  of  the  assets  of  such  company  so  far  as 
the  same  are  in  the  opinion  of  the  Registrar- General  properly  available  for  and  applic- 
able to  such  payment. 

Registrar- General  to  keep  accounts  of  assets  which  shall  be  open  to  inspection 
by  Auditor- General.  236.  The  Registrar- General  shall  record  in  the  register  of  com- 
panies kept  by  him  upon  tlie  folio  of  the  company  a  statement  of  any  property  com- 
ing to  his  hand  or  under  his  control  or  to  his  knowledge  vested  in  him  by  operation 
of  this  Act  and  of  his  dealings  therewith,  and  shall  keep  full  and  accurate  accounts 
of  all  moneys  arising  therefrom  and  of  how  the  same  have  been  disposed  of,  and  shall 
also  keep  all  accounts,  vouchers,  receipts,  and  papers  relating  to  such  property  and 
moneys  respectively,  and  the  same  shall  be  subject  to  inspection  by  the  Auditor- 
General,  who  shall  have  all  the  powers  in  respect  of  such  accounts  as  are  or  may  be 
conferred  upon  him  by  any  Act  relating  to  the  collection  and  audit  of  public  moneys 
and  accounts  now  or  hereafter  in  force,  and  the  Auditor- General  may  from  time  to 
time  refer  the  whole  or  any  part  of  the  accounts  of  any  such  company's  estate  to 
the  Master-in-Equity  or  to  the  Prothonotary  of  the  Court,  who  are  hereby  respec- 
tively authorized  and  required  to  examine  and  report  upon  the  same  for  the  informa- 
tion of  such  Auditor- General. 

Registrar-General  to  publish  half-yearly  statements  of  assets  coming  to  his 
hands.  237.  1.  The  Registrar- General  shall  in  the  last  week  in  June  and  the  last 
week  in  December  in  each  year  publish  in  the  Government  Gazette  and  in  some 
newspaper  published  in  Melbourne  a  statement  showing  the  amounts  paid  by  him 
during  the  preceding  half-year  into  the  Savings  Bank  in  the  City  of  Melbourne 
under  the  provisions  of  this  Act  and  the  particular  companies  out  of  whose  estates 
it  has  been  derived,  and  such  further  particulars  as  may  be  deemed  expedient. 
2.  In  this  and  the  next  seven  immediately  preceding  sections  the  word  "company" 
shall  include  society. 

Part  V.    Registrar-OeneraVs  Office  and  Fees. 

Registrar-General's  office.  238.  1.  Any  person  may  inspect  the  documents  kept 
by  the  Registrar- General  relating  to  companies  under  this  Act  on  payment  of  such 
fees  as  may  be  appointed  by  the  Governor  in  Council,  not  exceeding  one  shilling 
for  each  inspection ;  and  any  person  may  require  a  certificate  of  the  incorporation  of 
any  company  or  other  certificate  issued  under  this  Act  or  a  copy  or  extract  of  any 
other  document  or  any  part  of  any  other  document  to  be  certified  by  the  Registrar- 
General  on  payment  for  the  certificate,  certified  copy,  or  extract  of  such  fees  as  the 
Governor  in  Council  may  appoint  not  exceeding  five  shillings  for  a  certificate  of 
incorporation  or  other  certificate,  and  not  exceeding  sixpence  for  each  folio  of  one 
hundred  words  of  a  certified  copy  or  extract.  2.  A  copy  of  or  extract  from  any  docu- 
ment kept,  recorded,  filed,  or  registered  at  the  office  of  the  Registrar- General  certified 
to  be  a  true  copy  under  the  hand  of  the  Registrar- General  or  a  deputy  Registrar- 
General  (whose  official  position  it  shall  not  be  necessary  to  prove)  shall  in  all  legal 
proceedings  be  admissible  in  evidence  as  of  equal  validity  with  the  original  document. 

—  E.  §  243. 

Fees.  239.  There  shall  be  paid  to  the  Registrar- General  in  respect  of  the  several 
matters  mentioned  in  Table  B.  in  the  first  Schedule  to  this  Act  the  several  fees  therein 
specified  or  such  smaller  fees  as  the  Governor  in  Council  may  from  time  to  time  direct. 

—  E.  §  244. 


COMPANIES  ACT,  1910.  321 

Part  VI.    Application  of  Act  to  Companies  formed  and  registered 
under  former  Companies  Acts. 

Application  of  Act  to  companies  formed  under  former  Companies  Acts.    240. 

This  Act  shall  apply  to  existing  companies  in  the  same  manner  in  the  case  of  a  limited 
company  other  than  a  company  limited  by  guarantee  as  if  the  company  had  been 
formed  and  registered  under  this  Act  as  a  company  limited  by  shares ;  in  the  case  of 
a  company  limited  by  guarantee  as  if  the  company  had  been  formed  and  registered 
under  this  Act  as  a  company  limited  by  guarantee;  and  in  the  case  of  any  other 
company  as  if  the  company  had  been  formed  and  registered  under  this  Act  as  an 
unlimited  company :  Provided  that  reference  express  or  implied  to  the  date  of  regis- 
tration shall  be  construed  as  a  reference  to  the  date  at  which  the  company  was  regis- 
tered under  the  Companies  Acts.  —  E.  §  245. 

Application  of  Act  to  companies  registered  under  former  Companies  Acts.  241. 
This  Act  shall  apply  to  every  company  registered  but  not  formed  under  the  Com- 
panies Acts  in  the  same  manner  as  it  is  hereinafter  in  this  Act  declared  to  apply 
to  companies  registered  but  not  formed  under  this  Act.  Provided  that  reference 
express  or  implied  to  the  date  of  registration  shall  be  construed  as  a  reference  to  the 
date  at  which  the  company  was  registered  under  the  Companies  Acts.  —  E.  §  246. 

Mode  of  transferring  shares.  242.  A  company  registered  but  not  formed  imder 
the  Companies  Acts  may  cause  its  shares  to  be  transferred  in  manner  hitherto  in  use 
or  in  such  other  manner  as  the  company  may  direct.  —  E.  §  248. 

Part  VII.     Companies  authorized  to  register  under  this  Act. 

Companies  capable  of  being  registered.  243.  1.  With  the  exceptions  and  subject 
to  the  provisions  mentioned  and  contained  in  this  section:  i)  Any  company  con- 
sisting of  five  or  more  members  which  was  in  existence  on  the  first  day  of  August,  One 
thousand  eight  hundred  and  ninety;  and  ii)  Any  company  formed  after  the  date 
aforesaid  whether  before  or  after  the  commencement  of  this  Act  in  pursuance  of 
any  Act  of  Parliament  other  than  this  Act  or  of  letters  patent  or  being  otherwise 
duly  constituted  according  to  law  and  consisting  of  five  or  more  members,  may  at 
any  time  register  under  this  Act  as  an  unhmited  company,  or  as  a  company  limited 
by  shares  or  as  a  company  Umited  by  guarantee ;  and  the  registration  shaU  not  be 
invalid  by  reason  that  it  has  taken  place  with  a  view  to  the  company  being  wound-up. 

2.  Provided  as  follows :  a)  A  company  having  the  liability  of  its  members  limited  by 
Act  of  Parliament  or  letters  patent  and  not  being  a  joint  stock  company  as  herein- 
after defined  shall  not  register  in  pursuance  of  this  section;  b)  A  company  having 
the  UabOity  of  its  members  limited  by  Act  of  Parliament  or  letters  patent  shall  not 
register  in  pursuance  of  this  section  as  an  unlimited  company  or  as  a  company  limited 
by  guarantee;  c)  A  company  that  is  not  a  joint  stock  company  as  hereinafter  defined 
shall  not  register  in  pursuance  of  this  section  as  a  company  limited  by  shares;  d)  A 
company  shall  not  register  in  pursuance  of  this  section  without  the  assent  of  a  major- 
ity of  such  of  its  members  as  are  present  in  person  or  by  proxy  (in  cases  where  proxies 
are  allowed  by  the  regulations  of  the  company)  at  a  general  meeting  summoned  for 
the  purpose ;  e)  Where  a  company  not  having  the  liability  of  its  members  limited  by 
Act  of  ParUament  or  letters  patent  is  about  to  register  as  a  limited  company  the 
majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than  three-fourths 
of  the  members  present  in  person  or  by  proxy  at  the  meeting ;  f )  Where  a  company 
is  about  to  register  as  a  company  limited  by  guarantee  the  assent  to  its  being  so  regis- 
tered shall  be  accompanied  by  a  resolution  declaring  that  each  member  undertakes 
to  contribute  to  the  assets  of  the  company  in  the  event  of  its  being  wound  up  while 
he  is  a  member  or  within  one  year  afterwards  for  payment  of  the  debts  and  liabilities 
of  the  company  contracted  before  he  ceased  to  be  a  member  and  of  the  costs  and 
expenses  of  winding-up  and  for  the  adjustment  of  the  rights  of  the  contributories 
among  themselves  such  amount  as  may  be  required  not  exceeding  a  specified  amount. 

3.  In  computing  any  majority  under  this  section  when  a  poU  is  demanded  regard  shall 
be  had  to  the  number  of  votes  to  which  each  member  is  entitled  according  to  the 
regulations  of  the  company.  4.  A  company  registered  under  the  Companies  Acts 
shall  not  be  registered  in  pursuance  of  this  section.  ^  E.  §  249. 

Definition  of  joint  stock  company.    244.  For  the  purposes  of  this  Part  of  this 
Act  as  far  as  relates  to  registration  of  companies  as  companies  limited  by  shares 
a  joint  stock  company  means  a  company  having  a  permanent  paid-up  or  nominal 
B  21 
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share  capital  of  fixed  amount  divided  into  shares  also  of  fixed  amount  or  held  and 
transferable  as  stock  or  divided  and  held  partly  in  one  way  and  partly  in  the  other 
and  formed  on  the  principle  of  having  for  its  members  the  holders  of  those  shares 
or  that  stock  and  no  other  persons,  and  such  a  company  when  registered  with  limited 
liability  under  this  Act  shall  be  deemed  to  be  a  company  limited  by  shares.  — 
E.  §  250. 

Liability  of  bank  of  issue  unlimited  in  respect  of  notes.  245.  1.  A  bank  of  issue 
registered  under  this  Act  as  a  Umited  company  shall  not  be  entitled  to  limited  liability 
in  respect  of  its  notes,  and  the  members  thereof  shall  be  liable  in  respect  of  its  notes 
in  the  same  manner  as  if  it  had  been  registered  as  unlimited,  but  if  in  the  event  of 
the  company  being  wound  up  the  general  assets  are  insufficient  to  satisfy  the  claims 
of  both  the  note-holders  and  the  general  creditors  then  the  members  after  satisfying 
the  remaining  demands  of  the  note-holders  shall  be  liable  to  contribute  towards 
payment  of  the  debts  of  the  general  creditors  a  sum  equal  to  the  amount  received 
by  the  note-holders  out  of  the  general  assets.  2.  For  the  purposes  of  this  section  the  ex- 
pression "the  general  assets"  means  the  funds  available  for  payment  of  the  general 
creditor  as  well  as  the  note-holder.  3.  Any  bank  of  issue  registered  under  this  Act 
as  a  limited  company  may  state  on  its  notes  that  the  Umited  liability  does  not  extend 
to  its  notes  and  that  the  members  of  the  company  are  liable  in  respect  of  its  notes  in 
the  same  mamier  as  if  it  had  been  registered  as  an  unlimited  company.  —  E.  §  251. 
Requirements  for  registration  of  joint  stock  companies.  246.  Before  the  regis- 
tration in  pursuance  of  this  Part  of  this  Act  of  a  joint  stock  company  there  shall 
be  delivered  to  the  Registrar- General  the  following  documents  (that  is  to  say): 
1.  A  list  showing  the  names,  addresses,  and  occupations  of  all  persons  who  on  a  day 
named  in  the  list  not  being  more  than  six  clear  days  before  the  day  of  registration 
were  members  of  the  company  with  the  addition  of  the  shares  or  stock  held  by  them 
respectively  distinguishing  in  cases  where  the  shares  are  numbered  each  share  by  its 
number;  2.  A  copy  of  any  Act  of  Parliament,  royal  charter,  letters  patent,  deed  of 
settlement,  contract  of  co-partnery,  or  other  instrument  constituting  or  regulating 
the  company ;  and  3.  If  the  company  is  intended  to  be  registered  as  a  limited  company 
a  statement  specifying  the  following  particulars  (that  is  to  say):  a)  The  nominal 
share  capital  of  the  company  and  the  number  of  shares  into  which  it  is  divided  or 
the  amount  of  stock  of  which  it  consists;  b)  The  number  of  shares  taken  and  the 
amount  paid  on  each  share;  c)  The  name  of  the  company  with  the  addition  of  the 
word  "hmited"  as  the  last  word  thereof;  and  d)  In  the  case  of  a  company  intended  to 
be  registered  as  a  company  limited  by  guarantee  the  resolution  declaring  the 
amount  of  the  guarantee.  —  E.  §  252. 

Requirements  for  registration  by  other  tlian  joint  stock  companies.  247.  Before 
the  registration  in  pursuance  of  this  Part  of  this  Act  of  any  company  not  being  a 
joint  stock  company  there  shall  be  delivered  to  the  Registrar- General:  1.  A  list 
showing  the  names,  addresses,  and  occupations  of  the  directors  or  other  managers 
(if  any)  of  the  company;  and  2.  A  copy  of  any  Act  of  Parliament,  letters  patent' 
deed  of  settlement,  contract  of  co-partnery,  or  other  instrument  constituting  or 
regulating  the  company;  and  3.  In  the  case  of  a  company  intended  to  be  registered 
as  a  company  limited  by  guarantee  a  copy  of  the  resolution  declaring  the  amount 
of  the  guarantee.  —  E.  §  253. 

Authentication  of  statements.  248.  The  lists  of  members  and  directors  and  any 
other  particulars  relating  to  the  company  required  to  be  delivered  to  the  Registrar- 
General  shall  be  verified  by  a  statutory  declaration  of  any  two  or  more  directors 
or  other  principal  officers  of  the  company.  —  E.  §  254. 

Registrar-General  may  require  evidence  as  to  nature  of  company.  249.  The 
Registrar- General  may  require  such  evidence  as  he  thinks  necessary  for  the  purpose 
of  satisfying  himself  whether  any  company  proposing  to  be  registered  is  or  is  not  a 
joint  stock  company  as  hereinbefore  defined.  —  E.  §  255. 

On  registration  of  banking  company  with  limited  liability  notice  to  be  given  to 
customers.  250.  1.  Where  a  banking  company  which  was  in  existence  on  the  tenth 
day  of  July,  One  thousand  eight  hundred  and  ninety,  proposes  to  register  as  a  hmited 
company  it  shall  at  least  thirty  days  before  so  registering  give  notice  of  its  intention 
so  to  register  to  every  person  who  has  a  banking  account  with  the  company  either 
by  delivery  of  the  notice  to  him  or  by  posting  it  to  him  at  or  delivering  it  at  his  last 
known  address.  2.  If  the  company  omits  to  give  the  notice  required  by  this  section 
then  as  between  the  company  and  the  person  for  the  time  being  interested  in  the 
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account  in  respect  of  which  the  notice  ought  to  have  been  given  and  so  far  as  respects 
the  account  down  to  the  time  at  which  notice  is  given  but  not  further  or  other- 
wise the  certificate  of  registration  with  Umited  liability  shall  have  no  operation.  — 
E.  §  256. 

Exemption  of  certain  companies  from  payment  of  fees.  251.  No  fees  shall  be 
charged  in  respect  of  the  registration  in  pursuance  of  this  Part  of  this  Act  of  a  com- 
pany if  it  is  not  registered  as  a  limited  company  or  if  before  its  registration  as  a  limited 
company  the  liability  of  the  shareholders  was  limited  by  some  other  Act  of  the  Par- 
liament of  Victoria  or  by  letters  patent.  —  E.  §  257. 

Addition  of  "limited"  to  name.  252.  When  a  company  registers  m  pursuance 
of  this  Part  of  this  Act  with  Umited  liability  the  word  "limited"  shall  form  and  be 
registered  as  part  of  its  name.  —  E.  §  258. 

Certificate  of  registration.  253.  On  compliance  with  the  requirements  of  this 
Part  of  this  Act  with  respect  to  registration  and  on  payment  of  such  fees,  if  any,  as 
are  payable  under  Table  B  in  the  first  Schedvile  to  this  Act,  the  Registrar- General 
shall  certify  under  his  hand  that  the  company  applying  for  registration  is  incorpo- 
rated as  a  company  under  this  Act  and  in  the  case  of  a  limited  company  that  it  is 
limited  and  thereupon  the  company  shaU  be  incorporated  and  shall  have  perpetual 
succession  and  a  common  seal  with  power  to  hold  lands.  —  E.  §  259.  A  notice  in 
the  Gazette  that  a  company  is  registered  under  the  Act  is  not  sufficient.  A  date  must  be  specified. 
The  notice  may  be  given  a  retrospective  effect.  —  In  re  Melbourne,  etc.,  Co.,  2  W.  W.  &  a'B. 
(E.)  127. 

Vesting  of  property  on  registration.  254.  All  property,  real  and  personal  (in- 
cluding things  in  action),  belonging  to  or  vested  in  a  company  at  the  date  of  its  regis- 
tration in  pursuance  of  this  Part  of  this  Act  shall  on  registration  pass  to  and  vest 
in  the  company  as  incorporated  under  this  Act  for  all  the  estate  and  interest  of  the 
company  therein.  —  E.  §  260. 

Saving  for  existing  liabilities.  255.  Registration  of  a  company  in  pursuance 
of  this  Part  of  this  Act  shall  not  affect  the  rights  or  liabilities  of  the  company  in 
respect  of  any  debt  or  obligation  incurred  or  any  contract  entered  into  by,  to,  with, 
or  on  behalf  of  the  company  before  registration.  —  E.  §  261. 

Continuation  of  existing  actions.  256.  All  actions  and  other  legal  proceedings 
which  at  the  time  of  the  registration  of  a  company  in  pursuance  of  this  Part  of  this 
Act  are  pending  by  or  against  the  company  or  the  public  officer  or  any  member 
thereof  may  be  continued  in  the  same  maimer  as  if  the  registration  had  not  taken 
place;  nevertheless  execution  shall  not  issue  against  the  effects  of  any  individual 
member  of  the  company  onanjr  judgment,  decree,  or  order  obtained  in  any  such  action 
or  proceeding ;  but  in  the  event  of  the  property  and  effects  of  the  company  being 
insufficient  to  satisfy  the  judgment,  decree,  or  order  an  order  may  be  obtained  for 
winding-up  the  comj)any.  —  E.  §  262. 

Effect  of  registration  under  Act.  257.  When  a  compan3'  is  registered  in  pursuance 
of  this  Part  of  this  Act :  i)  All  provisions  contained  in  any  Act  of  Parliament,  deed 
of  settlement,  contract  of  co-partnery,  letters  patent,  or  other  instrument  constitut- 
ing or  regulating  the  companj'^  including  in  the  case  of  a  company  registered  as  a 
company  hmited  by  guarantee  the  resolution  declaring  the  amount  of  the  guarantee 
shall  be  deemed  to  be  conditions  and  regulations  of  the  company  in  the  same  manner 
and  with  the  same  incidents  as  if  so  much  thereof  as  would  if  the  company  had  been 
formed  under  this  Act  have  been  required  to  be  inserted  in  the  memorandum  were 
contained  in  a  registered  memorandum  and  the  residue  thereof  were  contained  in 
registered  articles ;  ii)  All  the  provisions  of  this  Act  shall  apply  to  the  company  and 
the  members,  contributories,  and  creditors  thereof  in  the  same  manner  in  all  respects 
as  if  it  had  been  formed  under  this  Act  subject  as  follows  (that  is  to  say) :  a)  The 
regulations  in  Table  A  in  the  first  Schedule  to  this  Act  shall  not  apply  unless  adopted 
by  special  resolution;  b)  The  provisions  of  this  Act  relating  to  the  numbermg  of 
shares  shall  not  apply  to  any  joint  stock  company  whose  shares  are  not  numbered; 

c)  Subject  to  the  provisions  of  this  section  the  company  shall  not  have  power  to 
alter  any  provision  contained  in  any  Act  of  Parliament  relating  to  the  company; 

d)  Subject  to  the  provisions  of  this  section  the  company  shall  not  have  power  without 
the  sanction  of  the  Governor  in  Council  to  alter  any  provision  contained  in  any 
letters  patent  relating  to  the  company;  e)  The  company  shall  not  have  power  to 
alter  any  provision  contained  in  a  royal  charter  or  letters  patent  with  respect  to 
the  objects   of  the  company;   f)  In  the  event  of  the  company  being  wound  up 
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every  person  shall  be  a  contributory  in  respect  of  the  debts  and  liabilities  of  the 
company  contracted  before  registration  who  is  liable  to  pay  or  contribute  to  the 
payment  of  any  debt  or  liability  of  the  company  contracted  before  registration  or 
to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights 
of  the  members  among  themselves  in  respect  of  any  such  debt  or  liability;  or  to 
pay  or  contribute  to  the  payment  of  the  costs  and  expenses  of  winding-up  the 
company  so  far  as  relates  to  such  debts  or  liabiUties  as  aforesaid ;  and  every  con- 
tributory shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course 
of  the  winding-up  all  sums  due  from  him  in  respect  of  any  such  liability  as  afore- 
said ;  and  in  the  event  of  the  death  or  insolvency  of  any  contributory  the  provisions 
of  this  Act  with  respect  to  the  personal  representatives,  heirs,  and  devisees  of 
deceased  contributories  and  to  the  assignees  and  trustees  of  insolvent  contri- 
butories  respectively  shall  apply;  iii)  The  provisions  of  this  Act  with  respect  to: 
a)  The  registration  of  an  unlimited  company  as  limited ;  b)  The  powers  of  an 
unlimited  company  on  registration  as  a  limited  company  to  increase  the  nominal 
amount  of  its  share  capital  and  to  provide  that  a  portion  of  its  share  capital 
shall  not  be  capable  of  being  called  up  except  in  the  event  of  winding-up;  c)  The 
power  of  a  limited  company  to  determine  that  a  portion  of  its  share  capital  shall 
not  be  capable  of  being  called  up  except  in  the  event  of  winding-up;  shall  apply 
notwithstanding  any  provisions  contained  in  any  Act  of  Parliament,  royal  charter, 
deed  of  settlement,  contract  of  co-partnery,  letters  patent,  or  other  instrument 
constituting  or  regulating  the  company;  iv)  Nothing  in  this  section  shall  authorize 
the  company  to  alter  any  such  provisions  contained  in  any  deed  of  settlement, 
contract  of  co-partnery,  letters  patent,  or  other  instrument  constituting  or  regulating 
the  company  as  would  if  the  company  had  originally  been  formed  under  this  Act 
have  been  required  to  be  contained  in  the  memorandum  and  are  not  authorized  to 
be  altered  by  this  Act ;  v)  Nothing  in  this  Act  shall  derogate  from  any  power  of  altering 
its  constitution  or  regulations  which  may  by  virtue  of  any  Act  of  Parliament,  deed 
of  settlement,  contract  of  co-partnery,  letters  patent,  or  other  instrument  constitut- 
ing or  regulating  the  company  be  vested  in  the  company.  —  E.  §  263. 

Power  to  substitute  memorandum  and  articles  for  deed  of  settlement.  258,  1.  Sub- 
ject to  the  provisions  of  this  section  a  company  registered  in  pursuance  of  this  Part 
of  this  Act  may  by  special  resolution  alter  the  form  of  its  constitution  by  substituting 
a  memorandum  and  articles  for  a  deed  of  settlement.  2.  The  provisions  of  this  Act 
with  respect  to  confirmation  by  the  Court  and  registration  of  an  alteration  of  the 
objects  of  a  company  shall  so  far  as  applicable  apply  to  an  alteration  under  this  section 
with  the  following  modifications :  a)  There  shall  be  substituted  for  the  printed  copy 
of  the  altered  memorandum  required  to  be  filed  with  the  Registrar- General  a  printed 
copy  of  the  substituted  memorandum  and  articles;  and  b)  On  the  registration  of 
the  alteration  being  certified  by  the  Registrar  the  substituted  memorandum  and 
articles  shall  apply  to  the  company  in  the  same  manner  as  if  it  were  a  company 
registered  imder  this  Act  with  that  memorandum  and  those  articles  and  the  company's 
deed  of  settlement  shall  cease  to  apply  to  the  company.  3.  An  alteration  under  this 
section  may  be  made  either  with  or  without  any  alteration  of  the  objects  of  the  com- 
pany under  this  Act.  4.  In  this  section  the  expression  "deed  of  settlement"  includes 
any  contract  of  co-partnery  or  other  instrument  constituting  or  regulating  the  com- 
pany not  being  an  Act  of  Parliament,  a  royal  charter,  or  letters  patent.  —  E.  §  264. 

Power  of  Court  to  stay  or  restrain  proceedings.  259.  The  provisions  of  this  Act 
with  respect  to  staying  and  restraining  actions  and  proceedings  against  a  company 
at  any  time  after  the  presentation  of  a  petition  for  winding-up  and  before  the  making 
of  a  winding-up  order  shall  in  the  case  of  a  company  registered  in  pursuance  of  this 
Part  of  this  Act  where  the  application  to  stay  or  restrain  is  by  a  creditor,  extend 
to  actions  and  proceedings  against  any  contributory  of  the  company.  —  E.  §  265. 

Actions  stayed  on  winding-up  order.  260.  Where  an  order  has  been  made  for 
^vindulg-up  a  company  registered  in  pursuance  of  this  Part  of  this  Act  no  action  or 
proceeding  shall  be  commenced  or  proceeded  with  against  the  company  or  any  con- 
tributory of  the  company  in  respect  of  any  debt  of  the  company  except  by  leave 
of  the  Com't  and  subject  to  such  terms  as  the  Court  may  impose. E.  §  266. 

Power  to  banking  companies  to  register  as  under  this  Part  of  this  Act  by  passing 
a  special  resolution  and  memorandum  and  articles  of  association.  Contents  of  memoran- 
dum of  association.  Contents  of  articles  of  association.  Resolution  memorandum 
and  articles  to  be  delivered  to  the  Registrar- General.  Portion  of  this  Part  inapplicable. 
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Regulations  and  identity  of  the  company  after  registration.  261.  Any  banking  com- 
pany incorporated  by  any  Act  of  the  Parliament  of  Victoria  specially  relating  to 
such  company  in  force  at  the  time  of  the  passing  of  The  Banking  Companies  Regis- 
tration Act,  1888,  may  register  as  under  this  Part  of  this  Act  without  altering  the 
liability  of  its  members  in  manner  and  subject  to  the  conditions  hereinafter  appearing : 
i)  The  company  desiring  so  to  register  must  pass  a  special  resolution  authorizing 
such  registration  and  adopting  a  memorandum  and  articles  of  association  for  that 
purpose;  ii)  Such  memorandum  of  association  shall  contain  such  of  the  provisions 
of  the  existing  regulations  of  the  company  whether  contained  in  any  Act  of  Par- 
liament, royal  charter,  letters  patent,  deed  of  settlement,  contract  of  co-partnery, 
or  other  instrument  as  relate  to  the  matters  hereinafter  set  forth  with  such  alterations 
only  (if  any)  as  might  have  been  made  in  such  provisions  under  the  powers  contained 
in  this  Part  of  this  Act  if  they  had  been  contained  in  the  memorandum  of  association 
of  a  company  registered  under  the  said  Part  (that  is  to  say):  a)  The  name  of  the 
company  with  (if  the  company  is  limited)  the  addition  of  the  word  "limited"  as  the 
last  word  in  such  name;  b)  The  objects  for  which  the  company  is  established;  c)  (If 
such  is  the  case)  a  declaration  that  the  liability  of  the  members  is  limited ;  d)  In  case 
of  a  company  limited  by  shares  the  amount  of  the  capital  of  the  company  and  the 
amount  of  the  shares  into  which  it  is  divided;  or  in  case  of  a  company  limited  by 
guarantee  a  declaration  of  the  amount  each  member  undertakes  to  contribute  should 
the  same  be  required  to  the  assets  of  the  company  in  the  event  of  the  same  being 
wound  up  during  the  time  he  is  a  member  or  within  one  year  afterwards  for  the 
payment  of  the  debts  and  liabilities  of  the  company  contracted  before  the  time  at 
which  he  ceased  to  be  a  member  and  of  the  costs,  charges,  and  expenses  of  winding-up 
the  company  and  for  the  adjustment  of  the  rights  of  the  contributories  among  them- 
selves; ui)  The  articles  of  association  shall  contain  any  provisions  which  may  be 
contained  in  the  articles  of  association  of  a  company  under  this  Part  of  this  Act; 
iv)  A  copy  of  such  special  resolution  and  such  memorandum  and  articles  of  association 
shall  be  delivered  to  the  Registrar-  General  in  lieu  of  the  copy  of  any  Act  of  Parliament, 
royal  charter,  letters  patent,  deed  of  settlement,  contract  of  co-partnery,  or  other 
instrument  constituting  or  regulating  the  company  required  by  this  Part  of  this  Act; 
v)  Sections  two  hundred  and  forty-three  and  two  hundred  and  forty-five  and  ar- 
ticles c  and  d  of  subdivision  ii  of  section  two  hundred  and  fifty-seven  of  this  Act 
and  so  much  of  the  said  section  two  hundred  and  fifty-seven  as  provides  that  aU 
provisions  contained  in  any  Act  of  Parliament,  deed  of  settlement,  letters  patent, 
or  other  instrument  constituting  or  regulating  the  company  shall  be  deemed  to  be 
conditions  and  regulations  of  the  company  shall  not  apply  to  a  company  registering 
under  the  provisions  contained  under  this  and  the  next  succeeding  section ;  vi  After 
the  registration  of  any  such  banking  company  as  aforesaid  the  memorandum  and 
articles  of  association  of  such  company  filed  with  the  Registrar- General  shall  form 
the  regulations  of  the  company  to  the  exclusion  of  any  Act  of  Parliament,  royal 
charter,  letters  patent,  deed  of  settlement,  contract  of  co-partnery,  or  other  instrument 
previously  constituting  or  regulating  sucli  company  but  such  company  shall  be  deemed 
to  be  the  same  corporation  after  such  registration  as  it  was  before. 

Effect  of  error  in  memorandum  of  association.  262.  If  the  memorandum  of 
association  of  any  company  registered  under  the  powers  contained  in  this  and  the 
last  preceding  section  should  not  be  in  conformity  with  the  provisions  of  such  sec- 
tions the  registration  of  the  company  shall  not  be  void  in  consequence,  but  the  Su- 
preme Court  on  the  application  of  any  person  interested  who  has  not  assented  thereto 
made  within  twelve  months  after  such  registration  may  rectify  such  memorandum  of 
association  and  give  such  other  relief  as  may  be  necessary  to  redress  any  injury  that 
may  have  been  sustained  by  such  person  by  reason  of  such  memorandum  of  associa- 
tion not  being  in  conformity  with  the  provisions  of  such  sections. 

Part  VIII.     Winding-up  of  unregistered  Companies. 

Meaning  of  unregistered  company.  263.  For  the  purposes  of  this  Part  of  this 
Act  the  expression  "unregistered  companj^"  shall  not  include  a  company  registered 
under  the  Companies  Acts  or  under  this  Act,  but  save  as  aforesaid  shall  include  any 
partnership,  association,  or  company  consisting  of  more  than  five  members.  — 
E.  §  267. 

Winding-up  of  unregistered  companies.  264.  1.  Subject  to  the  provisions  of 
this  Part  of  this  Act  any  unregistered  company  may  be  wound  up  under  this  Act 
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and  all  the  provisions  of  this  Act  with  respect  to  winding-up  shall  apply  to  an  unregis- 
tered company  with  the  following  exceptions  and  additions :  i)  The  principal  place 
of  business  of  such  company  in  the  state  of  Victoria  shall  for  all  the  purposes  of  the 
winding-up  be  deemed  to  be  the  registered  office  of  the  company ;  ii)  No  unregistered 
company  shall  be  wound  up  under  this  Act  voluntarily  or  subject  to  supervision; 
iii)  The  circumstances  in  which  an  unregistered  company  may  be  wound  up  are  as 
follows  (that  is  to  say) :  a)  If  the  company  is  dissolved  or  has  ceased  to  carry  on  bus- 
iness or  is  carrying  on  business  only  for  the  purpose  of  winding-up  its  affairs ;  b)  If 
the  company  is  unable  to  pay  its  debts;  o)  If  the  Court  is  of  opinion  that  it  is  just 
and  equitable  that  the  company  should  be  wound  up ;  iv)  An  unregistered  company 
shall  for  the  purposes  of  this  Act  be  deemed  to  be  unable  to  pay  its  debts :  a)  If  a 
creditor  by  assignment  or  otherwise  to  whom  the  company  is  indebted  in  a  sum 
exceeding  fifty  pounds  then  due  has  served  on  the  company  by  leaving  at  its  principal 
place  of  business  in  the  State  of  Victoria  or  by  delivering  to  the  secretary  or  some 
director,  manager,  or  principal  officer  of  the  company,  or  by  otherwise  serving  in  such 
maimer  as  the  Court  may  approve  or  direct  a  demand  under  his  hand  requiring  the 
company  to  pay  the  sum  so  due  and  the  company  has  for  three  weeks  after  the  service 
of  the  demand  neglected  to  pay  the  sum  or  to  secure  or  compound  for  it  to  the  satis- 
faction of  the  creditor ;  b)  If  any  action  or  other  proceeding  has  been  instituted  against 
any  member  for  any  debt  or  demand  due  or  claimed  to  be  due  from  the  company  or 
from  him  in  his  character  of  member  and  notice  in  writing  of  the  institution  of  the 
action  or  proceeding  having  been  served  on  the  company  by  leaving  the  same  at 
its  principal  place  of  business  or  by  delivering  it  to  the  secretary  or  some  director, 
manager,  or  principal  officer  of  the  company  or  by  otherwise  serving  the  same  in  such 
manner  as  the  Court  may  approve  or  direct  the  company  has  not  within  ten  days  after 
service  of  the  notice  paid,  secured,  or  compounded  for  the  debt  or  demand  or  procured 
the  action  or  proceeding  to  be  stayed  or  indemnified  the  defendant  to  his  reasonable 
satisfaction  against  the  action  or  proceeding  and  against  all  costs,  damages,  and 
expenses  to  be  incurred  by  him  by  reason  of  the  same ;  c)  If  execution  or  other  process 
issued  on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  a  creditor 
against  the  company  or  any  member  thereof  as  such  or  any  person  authorized  to 
be  sued  as  nominal  defendant  on  behalf  of  the  company  is  returned  unsatisfied; 
d)  If  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that  the  company  is 
unable  to  pay  its  debts.  2.  Nothing  in  this  Part  of  this  Act  shall  affect  the  oper- 
ation of  any  enactment  which  provides  for  any  partnership,  association,  or  com- 
pany being  wound  up  or  being  wound  up  as  a  company  or  as  an  unregistered  com- 
pany under  any  enactment  repealed  by  this  Act,  except  that  references  in  any 
such  first -mentioned  enactment  to  any  such  repealed  enactment  shall  be  read  as 
references  to  the  corresponding  provision  (if  any)  of  this  Act.  —  E.  §  268.  The  pro- 
visions of  this  Part  do  not  apply  to  a  railway  company  incorporated  by  Act  of  Parliament. 
—  In  re  St.  KUda  and  Brighton  Ry.  Co.,  1  W.  W.  &  a'B.  (E.)  157.  See  also  In  re  St.  KUda  and 
Brighton  Ry.  Co.,  2  W.  &  W.  {I.  E.  &  M.)  69.  Nor  to  a  mining  company  registered  under  Act 
No.  228.  —  In  re  Colliugwood  Q.  M.  Co.,  5  W.  W.  &  a'B.  (B.)  190.  But  a  foreign  company 
can  be  wound  up  even  though  an  order  for  winding-up  lias  been  made  at  the  domicil  of  the 
company.  —  In  re  Oriental  Bank  Corporation,  10  V.  L.  R.  (E.)  154.  And  so  may  a  building 
society.  —  In  re  Premier,  etc..  Society,  16  V.  L.  R.  424;  12  A.  L.  T.  1.  As  to  application  of 
certain  provisions  of  the  Sv/preme  Court  Act,  1S90,  see  In  re  Premier,  etc.,  Society,  16  V.  L. 
R.  740;   12  A.  L.  T.  111. 

Contributories  in  winding-up  of  unregistered  company.  265.  1.  In  the  event  of 
an  imregistered  company  being  wound  up  every  person  shall  be  deemed  to  be  a 
contributory  who  is  liable  to  pay  or  contribute  to  the  payment  of  any  debt  or  liability 
of  the  company  or  to  pay  or  contribute  to  the  payment  of  any  sum  for  the  adjustment 
of  the  rights  of  the  members  among  themselves  or  to  pay  or  contribute  to  the  payment 
of  the  costs  and  expenses  of  winding-up  the  company  and  every  contributory  shall 
be  liable  to  contribute  to  the  assets  of  the  company  all  sums  due  from  him  in  respect 
of  any  such  liability  as  aforesaid.  2.  In  the  event  of  the  death  or  insolvency  of  any 
contributory  the  provisions  of  this  Act  with  respect  to  the  personal  representatives, 
heirs,  and  devisees  of  deceased  contributories  and  to  the  assignees  and  trustees  of 
insolvent  contributories  respectively  shall  apply.  —  E.  §  269. 

Power  of  Court  to  stay  or  restrain  proceedings.  266.  The  provisions  of  this  Act 
with  respect  to  staying  and  restraining  actions  and  proceedings  against  a  companv 
at  any  time  after  the  presentation  of  a  petition  for  winding-up  and  before  the  making 
of  a  winding-up  order  shall  in  the  case  of  an  unregistered  company  where  the  applic- 
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ation  to  stay  or  restrain  is  by  a  creditor  extend  to  actions  and  proceedings  against 
any  contributory  of  the  company.  —  E.  §  270. 

Actions  stayed  on  winding-up  order.  267.  Where  an  order  has  been  made  for 
"winding-up  an  unregistered  company  no  action  or  proceeding  shall  be  proceeded 
with  or  commenced  against  any  contributory  of  the  company  in  respect  of  any  debt 
of  the  company  except  by  leave  of  the  Court  and  subject  to  such  terms  as  the  Court 
may  impose.  —  E.  §  271. 

Directions  as  to  property  in  certain  cases.  268.  If  an  unregistered  company  has 
no  power  to  sue  and  be  sued  in  a  common  name  or  if  for  any  reason  it  appears  ex- 
pedient the  Court  may  by  the  winding-up  order  or  by  any  subsequent  order  direct 
that  aU  or  any  part  of  the  property,  real  and  personal  (including  things  in  action), 
belonging  to  the  company  or  to  trustees  on  its  behalf  is  to  vest  in  the  liquidator  by 
his  official  name  and  thereupon  the  property  or  the  part  thereof  specified  in  the  order 
shall  vest  accordingly;  and  the  liquidator  may  after  giving  such  indemnity  (if  any) 
as  the  Court  may  direct  bring  or  defend  in  his  official  name  any  action  or  other  legal 
proceeding  relating  to  that  property  or  necessary  to  be  brought  or  defended  for  the 
purposes  of  effectually  winding-up  the  company  and  recovering  its  property.  — 
E.  §  272. 

Provisions  of  Part  of  Act  cumulative.  269,  The  provisions  of  this  Part  of  this 
Act  with  respect  to  unregistered  companies  shall  be  in  addition  to  and  not  in  re- 
striction of  any  provisions  hereinbefore  in  this  Act  contained  with  respect  to  winding- 
up  companies  by  the  Court,  and  the  Court  or  liquidator  may  exercise  any  powers 
or  do  any  act  in  the  case  of  unregistered  companies  which  might  be  exercised  or 
done  by  it  or  him  in  winding-up  companies  formed  and  registered  under  this  Act; 
but  an  unregistered  company  shall  not  except  in  the  event  of  its  being  wound  up 
be  deemed  to  be  a  company  under  this  Act  and  then  only  to  the  extent  provided 
by  this  Part  of  this  Act.  —  E.  §  273. 

Part  IX.  Companies  and  Societies  established  outside  Victoria. 
Requirements  as  to  companies  established  outside  Victoria.  270.  1.  Every  com- 
pany or  society  formed  or  incorporated  outside  the  State  of  Victoria  which  carries  on 
business  within  the  State  of  Victoria  shall  within  one  month  after  commencing  to 
so  carry  on  the  business,  or  if  registered  under  the  Companies  Act,  1896,  shall  so  far  as 
they  have  not  already  done  so  within  twelve  months  after  the  passing  of  this  Act, 
file  with  the  Registrar- General  for  registration:  a)  A  certified  copy  of  the  charter, 
statutes,  or  memorandum  and  articles  of  the  company  or  society,  or  other  instrument 
constituting  or  defining  the  constitution  of  the  company  or  society,  and  if  the  instru- 
ment is  not  written  in  the  English  language  a  certified  translation  thereof ;  b)  A  list 
of  the  directors  of  the  company  or  society;  c)  The  name  and  address  of  some  person 
resident  in  the  State  of  Victoria  authorized  to  accept  on  behalf  of  the  company  or 
society  service  of  process,  and  any  notices  required  to  be  served  on  the  company  or 
society  which  person  shall  be  deemed  to  be  the  agent  of  such  company  for  the  purposes 
of  this  Act ;  and  in  the  event  of  any  alteration  being  made  in  any  such  instrument  or 
in  the  directors  or  in  the  name  or  address  of  any  such  person  as  aforesaid  the  company 
or  society  shall  within  the  prescribed  time  file  with  the  Registrar- General  a  notice 
of  the  alteration.  2.  The  agent  of  such  company  or  society  shall  make  and  sign  a 
statutory  declaration  in  the  form  of  the  second  Schedule  to  this  Act  or  to  the  like 
effect  before  a  justice  and  such  declaration  when  so  made  and  signed  shall  be  filed 
with  the  Registrar- General.  3.  Any  process  or  notice  required  to  be  served  on  the 
company  or  society  shaU  be  sufficiently  served  if  addressed  to  any  person  whose 
name  has  been  so  filed  as  aforesaid  and  left  at  or  sent  by  post  to  the  address  which 
has  been  so  filed .  4.  Every  company  or  society  to  which  this  section  applies  shall  at 
least  once  in  every  year  and  at  intervals  of  not  less  than  fifteen  months  file  with  the 
Registrar- General  a  true  copy  signed  by  such  agent  of  the  last  general  balance-sheet 
of  the  company  or  society  prepared  prior  to  such  filing  and  post  up  and  keep  posted 
up  until  the  filing  of  a  true  copy  of  the  next  following  balance-sheet  in  a  conspicuous 
place  at  the  address  aforesaid  another  true  copy  of  such  balance-sheet  signed  as 
aforesaid.  5.  Every  such  agent  as  aforesaid  shall  be  answerable  for  the  doing  of  all 
such  acts,  matters,  and  things  as  are  required  to  be  done  by  such  company  or  society 
by  virtue  of  this  Act  and  shall,  unless  he  prove  some  reasonable  excuse,  be  personally 
liable  to  all  penalties  imposed  on  such  company  or  society  for  any  contravention 
of  any  of  the  provisions  of  this  Act.    6.  A  certificate  in  the  form  or  to  the  effect 
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in  the  second  Schedule  to  this  Act  purporting  to  be  under  the  hand  of  the  Registrar- 
General  (who  is  hereby  required  to  give  such  certificate  to  any  person  applying  for 
the  same  on  payment  of  the  prescribed  fee)  shall  be  prima  facie  evidence  in  all  Courts 
that  such  company  or  society  is  formed  or  incorporated,  that  the  person  therein 
named  as  agent  is  the  agent  of  such  company  or  society  in  Victoria,  and  that  the 
address  of  such  agent  in  Victoria  is  situate  as  therein  stated,  and  of  all  other  particu- 
lars mentioned  in  such  certificate.  7.  Every  company  or  society  to  which  this  section 
applies  and  which  uses  the  word  "Umited"  as  part  of  its  name  shall  in  every  pros- 
pectus inviting  subscriptions  for  its  shares  or  debentures  in  the  State  of  Victoria 
state  the  country  in  which  the  company  or  society  is  formed  or  incorporated.  8.  If 
the  company  or  society  to  which  this 'section  applies  fails  to  comply  with  any  of 
the  requirements  of  this  section  the  company  or  society  and  every  officer  or  agent 
of  the  company  or  society  shall  be  liable  to  a  fine  not  exceeding  fifty  pounds  or  in 
the  case  of  a  continuing  offence  five  pounds  for  every  day  during  which  the  default 
continues.  9.  For  the  purposes  of  this  section:  The  expression  "certified"  means 
certified  in  the  prescribed  manner  to  be  a  true  copy  or  a  correct  translation;  The 
expression  "carries  on  business"  includes  establishing  or  using  a  share  transfer  or 
share  registration  office;  and  "to  carry  on  business"  has  a  corresponding  meaning; 
The  expression  "director"  includes  any  person  occupying  the  position  of  director 
by  whatever  name  called;  and  the  expression  "prospectus"  means  any  prospectus, 
notice,  circular,  advertisement,  or  other  invitation  offering  to  the  pubhc  for  subscrip- 
tion or  purchase  any  shares  or  debentures  of  the  company  or  society.  10.  There  shall 
be  paid  to  the  Registrar- General  a  fee  of  two  guineas  on  registration  by  every  com- 
pany or  society  to  which  this  section  applies.  11.  A  company  or  society  formed  or 
incorporated  outside  Victoria  and  not  carrying  on  in  Victoria  by  an  agent  any  business 
other  than  selling  goods,  wares,  or  merchandise  shall  not  be  required  to  do  any  of 
the  matters  and  things  prescribed  by  subsection  4  of  this  section.  12.  No  company 
or  society  shall  be  deemed  to  carry  on  business  in  Victoria  within  the  meaning  of 
this  section  by  reason  only  of  its  investing  its  funds  or  other  property  in  Victoria. 
—  E.  §  274.  As  to  security  for  costs  where  plaintiff  is  a  foreign  company  in  liquidation,  see 
Acetyline  Gas  Co.  v.  Markwald,  27  V.  L.  R.  301;  23  A.  L.  T.  54;  7  A.  L.  R.  210.  As  to  ancillary 
local  liquidation  of  a  company  registered  abroad,  see  In  re  Russell  Wilkins  &  Sons,  1 1  A.  L.  R. 
{G.N.)  26.  As  to  priorities  under  §  148  see  note  to  that  section,  infra.  A  foreign  company 
registered  under  this  Act  may  be  wound  up  in  Victoria.  —  In  re  Egerton  &  Gordon  C.  G.  M.  Co., 
(1908),  V.  L.  R.  22.  A  foreign  company  that  merely  employs  a  commercial  traveller  to  solicit 
orders  in  Victoria,  and  forward  them  to  the  company  abroad,  does  not  carry  on  business  in 
Victoria.  —  Pearce  v.  Tower  Mfg.  Co.,  24  V.  L.  R.  506;   20  A.  L.  T.  230;  5  A.  L.  R.  88. 

Power  of  companies  incorporated  in  British  possessions  to  hold  lands.    271.   A 

company  or  society  formed  or  incorporated  in  the  United  Kingdom  or  in  a  British 
possession  which  has  filed  with  the  Registrar- General  the  documents  and  particulars 
specified  in  paragraphs  a,  b,  and  c  of  subsection  1  of  the  last  foregoing  section  shall 
have  the  same  power  to  hold  lands  in  the  State  of  Victoria  as  if  it  were  a  company 
incorporated  under  this  Act.  —  E.  §  275. 

Part  X.     Supplemental. 

Lost  documents. 
Loss  of  memorandum,  etc.  272.  1.  It  shall  be  lawful  for  any  company  duly 
incorporated  or  registered  in  Victoria  in  case  the  memorandum  or  articles  of  asso- 
ciation of  such  company  or  any  other  document  relating  to  such  company  filed  with 
the  Registrar- General  in  pursuance  of  the  provisions  of  any  law  shall  have  been 
lost  or  destroyed  to  apply  to  a  Judge  of  the  Court  for  liberty  to  file  with  the  Registrar- 
General  a  copy  of  the  memorandum  or  articles  of  association  of  such  company  or 
such  other  document  relating  to  such  company  as  originally  so  filed  with  the  Registrar- 
General;  2.  Any  such  application  as  aforesaid  may  be  made  by  summons,  and  such 
summons  shall  be  served  on  the  Registrar- General  in  the  first  instance  and  notice 
thereof  shall  also  be  given  to  such  other  persons  and  in  such  manner  as  the  said  Judge 
may  direct;  3.  The  Judge  upon  being  satisfied  by  affidavit  or  by  viva  voce  evidence 
or  otherwise  of  the  fact  that  the  original  memorandum  or  articles  of  association  of 
or  other  document  relating  to  such  company  filed  as  aforesaid  have  been  lost  or 
destroyed  and  of  the  date  of  the  filing  thereof  with  the  Registrar- General  and  that 
a  copy  of  such  memorandum  or  articles  of  association  or  other  document  produced 
to  the  Judge  is  a  correct  copy  of  such  memorandum  or  articles  of  association  or  other 
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document  may  give  a  certificate  in  or  to  the  effect  of  the  form  in  the  second  Schedule 
to  this  Act  upon  such  copy  and  may  make  an  order  empowering  the  said  company 
to  file  such  copy  with  the  Registrar- General  who  shall  thereupon  and  upon  the  filing 
of  such  copy  with  him  register  the  same  in  the  manner  required  by  the  said  laws 
relating  to  companies  in  respect  of  the  original  memorandum  or  articles  of  association 
or  other  document.  4.  Upon  such  registration  as  aforesaid  such  copy  for  all  purposes 
whatsoever  shall  be  deemed  to  be  and  from  such  date  as  is  mentioned  in  the  said 
certificate  as  the  date  of  the  filing  of  the  original  with  the  Registrar- General  to  have 
been  and  to  have  the  same  force  and  effect  as  the  original  memorandum,  articles 
of  association,  or  other  document  of  which  it  purports  to  be  a  copy ;  5.  Any  Judge  of 
the  Court  may  by  order  upon  a  like  application  as  hereinbefore  mentioned  by  any 
person  aggrieved  and  after  notice  to  any  other  person  whom  the  Judge  may  direct, 
vary,  or  rescind  the  said  certificate  and  such  order  may  be  filed  with  the  Registrar- 
General  to  be  by  him  registered.  Provided  that  no  payments,  contracts,  dealings, 
acts,  and  things  bona  fide  made,  had,  or  done  before  the  registration  of  such  order  and 
upon  the  faith  of  and  in  reliance  upon  the  said  certificate  shall  be  invalidated  or 
affected  by  such  variation  or  rescission;  6.  The  Judge  may  make  such  order  as  to 
the  costs  of  any  application  under  this  Act  as  shall  appear  just;  7.  This  section  shall 
apply  not  only  to  companies  under  this  Act  or  Part  I.  of  the  Companies  Act,  1890, 
but  also  to  all  companies  incorporated  by  or  under  any  Act  of  the  Parliament  of 
Victoria. 

Dealing  in  or  advance  on  shares,  etc. 

Company  not  to  lend  money  on  its  own  shares,  etc.   Liability  of  directors.   273. 

1.  Except  as  provided  in  this  Act  no  company  shall  either  directly  or  indirectly 
purchase  or  deal  in  or  lend  money  or  make  advances  or  allow  discounts  upon  the 
security  or  pledge  ot  its  own  shares  or  lend  money  or  make  advances  or  allow  dis- 
coimts  upon  the  security  or  pledge  of  its  own  debentures  or  debenture  stock,  nor 
shall  any  company  have  a  charge  on  any  share  in  the  company  belonging  to  a  share- 
holder other  than  a  charge  for  the  call  or  calls  due  on  any  share  in  such  company 
belonging  to  him.  2.  All  directors,  managers,  and  officers  who  consent  to  any  act  in 
contravention  of  this  section  shall  be  jointly  and  severally  liable  to  repay  and  other- 
wise make  good  to  the  company  all  moneys  expended,  lent,  or  advanced  by  the  com- 
pany contrary  to  the  provisions  hereof.  3.  Every  person  who  by  reason  of  his  being 
a  director,  manager,  or  officer  has  become  liable  to  make  any  payment  under  the 
provisions  of  this  section  shall  be  entitled  to  recover  contribution  as  in  cases  of  con- 
tract from  any  other  person  who  if  sued  separately  would  have  been  liable  to  make 
the  same  payment.  4.  No  liability  by  this  section  imposed  on  any  person  as  a  director, 
manager,  or  officer  shall  on  the  death  of  any  such  person  extend  or  pass  to  his  execu- 
tors or  administrators  nor  shall  the  estate  of  any  such  person  after  his  decease  be 
made  liable  under  this  section.  5.  Nothing  herein  contained  shall  affect  any  lien 
or  charge  existing  before  the  commencement  of  this  Act  or  shall  prevent  any  com- 
pany from  lending  money  or  making  advances  or  allowing  discounts  upon  the  security 
or  pledge  of  its  own  debentures  or  debenture  stock  or  paying  off  or  purchasing  or 
redeeming  any  of  its  debentures  or  debenture  stock  where  by  any  scheme  of  com- 
promise or  arrangement  heretofore  sanctioned  by  the  Court  or  declared  by  any  Act 
of  Parliament  to  be  valid  and  binding  such  loan  or  advance  or  discount  or  the  right 
to  pay  off  or  purchase  or  redeem  any  of  its  debentures  or  debenture  stock  as  the 
case  may  be  is  expressly  permitted.  6.  This  section  shall  not  apply  to  the  borrowing 
shares  of  any  building  society.  —  As  to  the  general  fiduciary  character  of  directors, 
see  Smith  v.  Harrison,  3  A.  J.  R.  44.  Australian  Boot  Co.  v.  Thomson,  3  A.  J.  B.  96;  Hardy 
V.  Phenix  Foundry  Co.,  7  V.  L.  R.  211;  3  A.  L.  T.  5;  Reeves  v.  Croyle,  2  V.  R.  (E.)  42; 
2  A.  J.  R.  13;  Gray  v.  Stevenson  &  Sons,  25  V.  L.  R.  476;  In  re  O'Brien,  21  V.  L.  R.  100; 
16  A.  L.  T.  163;  Montgomerie's  Brewery  Co.  v.  Blyth,  27  V.  L.  R.  175;  23  A.  L.  T.  37;  7  A. 
L.  R.  182. 

Banking  company  not  to  grant  advances  or  discounts  to  officers.    274.    1.  No 

banking  companj',  and  no  director  or  manager  thereof  on  behalf  of  such  company, 
shall  directly  or  indirectly  make  or  grant  any  advance  or  discount  to  or  for  the 
benefit  of  any  manager,  officer,  or  auditor  of  such  company  or  any  firm  of  which  he 
is  a  member,  nor  shall  any  manager,  officer,  or  auditor  of  any  banking  company 
directly  or  indirectly  obtain  from  such  company  for  himself  or  any  firm  of  which  he 
is  a  member  or  for  the  benefit  of  himself  or  such  firm  any  advance  or  discount. 
2.  Every  director,  manager,  officer,  or  auditor  or  person  who  knowingly  contravenes 
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or  is  knowingly  a  party  to  any  contravention  of  this  section  shall  be  guilty  of  a 
misdemeanour. 

Return  of  advances  to  directors,  etc. 
Return  of  advances  to  directors,  etc.,  to  be  filed  with  Registrar-General.    275. 

1.  Every  banking  company  and  the  directors  and  the  manager  thereof  shall  once 
in  every  six  months  cause  to  be  made  out  and  filed  with  the  Registrar- Gleneral  a 
return  truly  and  correctly  showing :  a)  The  aggregate  amount  of  advances  made  in 
Victoria  owing  at  the  date  of  such  return  by  the  directors,  manager,  officers,  or  audi- 
tors of  the  company  or  anj'  of  them  or  by  firms  of  which  such  directors,  manager, 
officers,  or  auditors  or  any  of  them  are  members  or  partners,  and  the  maximum  amount 
of  such  advances  made  during  the  period  of  six  months  prior  to  the  date  of  such 
return;  b)  The  aggregate  amount  of  advances  made  in  Victoria  owing  at  the  date 
of  such  return  by  any  person  or  company  and  guaranteed  by  the  directors,  manager, 
officers,  or  auditors  of  the  company  or  any  of  them  or  any  firms  of  which  such  direc- 
tors, manager,  officers,  or  auditors  or  any  of  them  are  members  or  partners,  and  the 
maximum  amount  of  such  advances  made  and  so  guaranteed  during  the  period  of 
six  months  prior  to  the  date  of  such  return;  and  o)  The  aggregate  amount  of  advances 
made  in  Victoria  owing  at  the  date  of  such  return  by  any  company  of  which  the 
directors,  manager,  officers,  or  auditors  or  any  of  them  are  directors,  manager,  officers, 
or  auditors  and  the  maximum  amount  of  such  advances  made  during  the  period  of 
six  months  prior  to  the  date  of  such  return.  2.  Every  banking  company  and  every 
director  and  every  manager  of  any  such  company  who  without  reasonable  excuse 
the  proof  of  which  shall  be  on  it  or  him  contravenes  the  provisions  of  this  section  shall 
be  hable  to  a  penalty  not  exceeding  ten  pounds  for  every  day  until  the  required  returns 
are  filed. 

Misleading  statements. 

Penalty  on  company  publishing  misleading  statements.  276.  If  any  company 
advertises,  circulates,  or  publishes  any  written  or  printed  statement  of  the  amount 
of  its  capital  which  is  misleading  or  in  which  the  amount  of  nominal  or  authorized 
capital  is  stated  without  the  words  "nominal  "or  "authorized"  or  in  which  the  amount 
of  capital  or  authorized  or  subscribed  capital  is  stated  but  the  amount  of  paid  up 
capital  or  the  amount  of  any  mortgage  or  charge  on  uncalled  capital  is  not  stated 
every  such  company  and  every  director  or  manager  authorizing,  directing,  or  con- 
senting to  such  advertising,  circulation,  or  publication  shall  be  guilty  of  an  offence 
against  this  Act. 

Dividends  and  premiums. 

Dividends  payable  from  profits  only.  Directors  or  manager  paying  dividends 
otherwise  to  be  personally  liable.  Contribution.  277.  1.  No  dividend  shall  be  payable 
to  the  shareholders  of  any  company  except  out  of  profits.  2.  If  any  director  or  manager 
of  a  company  wiKuUy  pays  or  permits  to  be  paid  any  dividend  out  of  what  he  knows 
is  not  profits  he  shall  without  prejudice  to  any  other  liability  be  liable  to  a  penalty 
not  exceeding  five  hundred  pounds  and  in  default  of  payment  thereof  to  imprison- 
ment for  any  term  not  exceeding  twelve  months,  and  shall  also  be  liable  to  the  credi- 
tors of  the  company  for  the  amount  of  the  debts  due  by  the  company  to  them  res- 
pectively to  the  extent  that  the  dividends  so  paid  shaU  have  exceeded  the  profits 
and  such  amount  may  be  recovered  by  the  creditors  or  the  liquidator  suing  on  behalf 
of  the  creditors.  3.  If  the  whole  amount  be  recovered  from  one  director  or  from  the 
manager  he  may  recover  contribution  against  any  other  person  liable  as  aforesaid 
who  has  directed  or  consented  to  such  payment.  4.  No  liability  by  this  section  im- 
posed on  any  person  as  aforesaid  shall  on  the  death  of  such  person  extend  or  pass 
to  his  executors  or  administrators,  nor  shall  the  estate  of  any  such  person  after  his 
decease  be  made  liable  under  this  section.  5.  In  this  section  the  word  "dividend"  or 
"dividends"  includes  a  bonus  or  bonuses  or  a  payment  or  payments  by  way  of  bonus. 

Restriction  on  the  issue  of  shares  at  a  premium.  278.'  1.  The  directors  of  any 
company  shall  not  make  a  first  or  any  issue  of  shares  in  such  company  at  a  premium 
mitil  the  company  shall  have  been  established  at  least  twelve  months.  2.  Where  shares 
are  issued  at  a  premium  such  premium  when  actually  received  by  the  company  in 
money  shall  be  carried  to  the  credit  of  a  reserve  fund.  —  For  a  decision  on  the  point 
involved,  rendered  before  this  Act,  see  Reeves  v.  Croyle,  2  V.  R.  (E.)  42;  2  A.  J.  R.  13;  Maokie 
V.  Clough,  17  V.  L.  R.  493;  13  A.  L.  T.  122.  But  it  has  been  held  (1890)  that  dividends  may 
be  paid  out  of  profits  even  where  the  assets  of  the  company  are  of  less  value  than  the  original 
capital.  —  Phillips  v.  Melboiu-ne,  etc.,  Soap  Co.,  16  V.  L.  R.  Ill;  11  A.  L.  T.  148. 
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Restrictions  as  to  the  use  of  names  and  titles. 
Restriction  on  use  in  company's  name.  279.  1.  Notwithstanding  anything 
contained  in  any  Act,  no  company,  association,  or  partnership  the  name,  style,  or 
title  of  which  includes  the  word  "Royal"  or  the  word  "King"  or  the  word  "Queen",  or 
the  word  "Crown",  or  the  word  "Empire",  or  the  word  "Imperial",  or  any  word 
signifying  Eoyal  or  Government  support  or  patronage  shall  be  registered  in  Victoria 
as  a  company,  unless  the  Governor  in  Council  by  order  published  in  the  Oovernment 
Gazette  consents  to  the  use  of  such  word  in  the  name,  style,  or  title  of  such  company. 
2.  Such  consent  shall  not  be  granted  to  a  company,  whether  incorporated  in  Victoria 
or  elsewhere,  if  in  the  opinion  of  the  Governor  in  Council  the  use  of  such  word  by 
such  company  would  imply  or  be  likely  to  convey  the  impression  that  such  company 
is  whoUy  or  partly  authorized  or  supported  by  or  connected  with  His  Majesty's 
Government  in  any  part  of  His  Majesty's  dominions, 

Company  and  person  not  to  use  word  "savings",  etc.,  in  connexion  with  business. 
280.  1.  No  company  whether  registered  before  or  after  the  commencement  of  this 
Act  shall  assume  or  use  or  continue  to  assume  or  use  the  word  "saving",  or  "savings", 
or  the  words  "savings  bank",  or  "  savings  institution",  or  words  of  like  import  as 
part  of  its  name  or  designation,  and  no  such  word  or  words  shall  be  or  be  deemed 
to  be  part  of  the  same  or  registered  title  of  any  company.  2.  No  person  or  firm  not 
incorporated  shall  assume  or  use  or  continue  to  assume  or  use  any  of  the  said  words 
or  words  of  like  import  in  connexion  with  the  trade  or  business  designation  or 
title  of  such  person  or  firm. 

Restriction  on  use  of  title  "banking  company",  etc.  281.  1.  No  company  whether 
registered  before  or  after  the  commencement  of  this  Act  shall  assume  or  use  the  title 
of  "bank",  "banking  company",  "banking  house"  , "banking  association",  or  "bank- 
ing institution",  or  words  of  like  import  as  part,  nor  shall  any  such  words  be  or  be 
deemed  to  be  part  of  its  name  or  designation,  unless  such  company  has  a  subscribed 
capita]  of  not  less  than  two  hundred  thousand  pounds  and  a  paid-up  capital  of  not 
less  than  seventy-five  thousand  pounds ;  Provided  that  any  company  registered  be- 
fore the  commencement  of  this  Act  may  continue  to  retain  and  use  any  of  the  afore- 
said titles  if  within  twelve  months  from  such  commencement  it  has  a  subscribed 
capital  of  not  less  than  two  hundred  thousand  pounds  and  a  paid-up  capital  of  not 
less  than  seventy-five  thousand  pounds.  2.  No  person  or  firm  not  incorporated  shall 
assume  or  use  or  continue  to  assume  or  use  the  title  of  "bank",  "banker",  "banking 
company",  "banking  house",  "banking  association",  or  "banking  institution",  or 
words  of  like  import,  or  the  word  "proprietary",  in  coniie  sion  with  the  trade  or  business 
of  such  person  or  firm.  3.  No  company  shall  assume  or  use  the  word  "proprietary"  as 
part  of  its  title  until  and  unless  it  shall  have  complied  with  all  the  requirements 
required  by  this  Act  to  be  fulfilled  by  a  proprietary  company.  4.  No  company  shall 
use  the  word  "proprietary"  as  part  of  its  title  if  at  any  time  after  having  become  a 
proprietary  company  it  shaU  have  ceased  to  fulfil  any  of  the  requirements  required 
to  be  fulfilled  by  any  proprietary  company  by  this  Act,  or  if  a  proprietary  company 
under  the  Companies  Act,  1896,  by  that  Act  or  any  amendment  of  that  Act.  5.  Every 
company  and  every  director  or  manager  of  a  company  and  every  person  and  every 
member  of  any  firm  guilty  of  committing,  causing,  directing,  or  authorizing  a 
breach  of  either  this  or  the  last  preceding  section  shall  be  guilty  of  an  offence  and 
shall  be  liable  to  a  penalty  not  exceeding  ten  poimds  for  every  day  such  breach 
continues. 

Penalty  for  improper  use  of  word  "limited".  282.  If  any  person  or  persons  trade 
or  carry  on  business  under  any  name  or  title  of  which  "limited"  is  the  last  word  that 
person  or  those  persons  shall  unless  duly  incorporated  with  limited  liabiUty  be  liable 
to  a  fine  not  exceeding  five  pounds  for  every  day  upon  which  that  name  or  title  has 
been  used.  —  E.  §  282. 

Interest  in  winding-up. 

Interest  in  winding-up.  283.  No  interest  in  respect  to  anj'  period  subsequent 
to  the  commencement  of  the  winding-up,  whether  by  order  of  the  Court,  or  under  the 
supervision  of  the  Court,  or  voluntarily,  of  any  company  shall  be  computed,  charged, 
or  payable  on  any  debt  or  claim  due  from  the  company  and  allowed,  admitted,  or 
claimed  in  the  winding-up:  Provided  however  that  in  every  winding-up,  whether 
voluntary  or  compulsory,  which  shall  be  commenced  after  the  passing  of  this  Act 
every  creditor  .shall  be  entitled  to  be  paid  interest  after  the  rate  of  six  pounds  per 
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centum  per  annum  from  the  date  of  the  order  or  resolution  to  wind  up  the  company 
out  of  any  assets  available  for  distribution  amongst  the  creditors  generally  which 
may  remain  after  satisfying  the  costs  of  the  winding-up  and  the  debts  and  claims 
estabUshed.  Nothing  herein  contained  shall  affect  the  right  of  any  secured  creditor 
to  realize  out  of  his  security  interest  due  to  him  since  the  Uquidation  as  weU  as  before 
the  same,  but  so  that  he  shall  only  be  entitled  to  be  paid  out  of  such  general  assets 
by  way  of  interest  subsequent  to  liquidation  the  difference  if  any  between  the  amount 
thus  realized  and  the  amount  of  the  interest  at  six  pounds  per  centum  per  annum  as 
aforesaid. 

Transfers  to  avoid  liability. 
Transfers  to  infants  to  avoid  liability.  Transfers  to  avoid  liability  ineffectual  for 
such  purposes  in  certain  cases.  284.  1.  The  transfers  after  the  commencement  of 
this  Act  of  a  share  in  any  company  or  society  to  an  infant  for  the  purpose  of  avoiding 
or  evading  liability  with  regard  to  such  share  shall  not  relieve  the  transferror  of 
any  such  liability.  2.  No  transfer  after  the  commencement  of  this  Act  of  a  share  in 
any  company  or  society  made  for  the  purpose  of  avoiding  or  evading  liabihty  with 
regard  to  such  share  shall  relieve  the  transferror  of  any  such  liability  if  the  transfer 
is  made  to  any  person  for  a  nominal  consideration,  or  for  no  consideration,  or  for 
valuable  consideration  expressed  but  not  paid  to  the  transferror,  or  for  a  considera- 
tion paid  to  the  transferee  or  with  a  trust  or  reservation,  expressed  or  implied,  for 
the  benefit  of  the  transferror,  or  to  a  person  known  to  the  transferror  to  be  unable 
to  pay  the  liability  on  such  share,  unless  such  transfer  shall  have  been  made  and 
registered  two  years  before  the  company  or  society  shall  be  wound  up. — It  was  once 
held  that  an  absolute  transfer  of  shares,  though  made  to  avoid  payment  of  calls,  is  not  per  ae  mala 
fide.  —  Sleep  v.  Virtue,  2  V.  R.  (L.)  29;  2  A.  J.  R.  20.  For  a  case  illustrating  the  principle  of  sub- 
section (2),  decided  in  1893;  see  Victorian  Mortgage,  etc..  Bank  v.  Australian  Financial  Agency, 
19  V.  L.  R.  680;  15  A.  L.  T.  31.  A  contract  between  the  directors  and  a  creditor,  who  is  also 
a  shareholder,  releasing  him  from  all  liability  on  future  calls  in  consideration  of  a  release  by 
him  of  a  debt  due  in  praesenti  is  not  within  this  section.  —  McLean  Bros.  &  Rigge  v.  Grice, 
(1906),  V.  L.  R.  610;  28  A.  L.  T.  14;   12  A.  L.  R.  324. 

Legal  proceedings,  offences,  etc. 

Prosecution  of  offences.  285.  1.  All  offences  under  this  Act  made  punishable 
by  any  fine  may  be  prosecuted  before  a  Court  of  Petty  Sessions.  2.  Except  where 
provision  is  otherwise  made  in  this  Act  proceedings  for  any  penalty  imposed  in  this 
Act  may  be  taken  by  any  person  whatsoever  with  the  written  consent  of  the  Attorney- 
General.  —  E.  §  276. 

Applications  of  fines.  286.  The  Court  imposing  any  fine  under  this  Act  may 
direct  that  the  whole  or  any  part  thereof  be  applied  in  or  towards  payment  of  the 
costs  of  the  proceedings  or  in  or  towards  the  rewarding  the  person  on  whose  informa- 
tion or  at  whose  suit  the  fine  is  recovered.  ^  E.  §  277. 

Costs  in  actions  by  certain  limited  companies.  287.  Where  a  limited  company  is 
plaintiff  in  any  action  or  other  legal  proceeding  any  Judge  having  jurisdiction  in 
the  matter  may  if  it  appears  by  credible  testimony  that  there  is  reason  to  believe 
that  the  company  will  be  unable  to  pay  the  costs  of  the  defendant  if  successful  in 
his  defence  require  sufficient  security  to  be  given  for  those  costs  and  may  stay  all 
proceedings  until  the  security  is  given.  —  E.  §  278.  This  section  applies  to  companies 
in  voluntary  liquidation.  —  Victoria  Mortgage,  etc..  Bank  v.  Australian  Financial  Agency,  18  V. 
L.  R.  754;   14  A.  L.  T.  180. 

Power  of  Court  to  grant  relief  in  certain  cases.  288.  If  in  any  proceeduig  against 
a  director  or  person  occupying  the  position  of  director  of  a  company  for  negligence 
or  breach  of  trust  it  appears  to  the  Court  hearing  the  case  that  the  director  or  person 
is  or  may  be  liable  in  respect  of  the  negligence  or  breach  of  trust,  but  has  acted  honest- 
ly and  reasonably  and  ought  fairly  to  be  excused  for  the  negligence  or  breach  of 
trust,  that  Court  may  relieve  him  either  wholly  or  partly  from  his  liability  on  such 
terms  as  the  Court  may  think  proper.  —  E.  §  279. 

Expenses  of  winding-up  where  assets  are  not  sufficient.  289.  Where  a  company 
being  wound  up  either  by  the  Court  or  voluntarily  has  not  sufficient  available  assets 
the  liquidator  shaU  not  be  requned  to  incur  any  expense  in  relation  to  the  winding-up 
without  the  express  direction  of  the  Attorney- General. 

Penalty  for  false  statement.  290.  If  any  person  in  any  prospectus,  return,  report, 
certificate,  balance-sheet,  or  other  document  required  by  or  for  the  purposes  of  any 
of  the  provisions  of  this  Act  specified  in  the  third  Schedule  hereto  wilfully  makes  a 
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statement  false  in  any  material  particular  knowing  it  to  be  false  he  shall  be  guilty 
of  a  misdemeanour,  and  shall  be  liable  on  conviction,  on  indictment  or  presentment, 
to  imprisonment  for  a  term  not  exceeding  two  years  with  or  without  hard  labour, 
and  on  summary  conviction  to  imprisonment  for'  a  term  not  exceeding  four  months 
with  or  without  hard  labour,  and  in  either  case  to  a  tine  in  lieu  of  or  in  addition  to 
such  imprisonment  as  aforesaid :  Provided  that  the  fine  imposed  on  summary  con- 
victioQ  shall  not  exceed  one  hundred  pounds.  —  E.  §  281. 

Penalty  for  non-performance  of  provisions  of  this  Act.  291 .  Where  any  matter 
or  thing  is  by  this  Act  directed  or  forbidden  to  be  done  and  such  act  so  directed  to 
be  done  remains  undone  or  such  act  forbidden  to  be  done  is  done  in  every  such  case 
every  company,  society,  or  person  offending  against  such  direction  or  prohibition 
shall  be  deemed  guilty  of  an  offence  against  this  Act. 

Penalty  for  offences  against  Acts.  292.  Every  company,  society,  or  person  guilty 
of  an  offence  against  any  of  the  provisions  of  the  Companies  Acts  or  this  Act  or  any 
Act  amending  the  same  shall  for  every  such  offence  be  liable  on  conviction  to  the 
penalty  expressly  imposed  thereby,  but  if  no  penalty  be  so  expressly  imposed  thereby 
then  such  company,  society,  or  person  shall  for  every  sucli  offence  be  liable  on  con- 
viction to  a  penalty  not  exceeding  twenty-five  pounds. 

Proceedings  not  invalidated  by  irregularities.  293.  1.  No  proceeding  taken  under 
the  Companies  Acts  either  before  or  after  the  commencement  of  this  Act  shall  be 
ill  validated  by  any  defect,  irregularity,  or  deficiency  of  notice  or  time,  unless  the  Court 
is  of  opinion  that  substantial  injustice  has  been  caused  by  such  defect,  irregularity, 
or  deficiency  and  that  such  injustice  can  not  be  remedied  by  any  order  of  such  Court. 
2.  The  Court  may  if  it  think  fit  make  an  order  declaring  that  such  proceeding  is  valid 
notwithstanding  any  such  defect,  irregularity,  or  deficiency. 

Registrar- General  to  report  contravention  of  Act  to  Attorney- General  or  Solicitor- 
General.  294.  It  shall  be  the  duty  of  the  Registrar- General  to  take  cognizance  of 
and  to  report  to  the  Attorney- General  or  Solicitor- General  every  contravention 
on  the  part  of  any  person  or  any  company  or  society  of  the  provisions  of  the  Companies 
Acts  or  this  Act  or  any  Act  amending  the  same  requiring  any  statement,  return,  sum- 
mary, balance-sheet,  or  any  document  whatsoever  to  be  filed,  lodged,  or  deposited  at 
the  office  of  the  Registrar- General. 


Schedules. 

First  Schedule. 
Table  A.    Regulations  for  Management  of  a  Company  Limited  by  Shares. 

Prelimifiary. 
1.  In  these  regulations  unless  the  context  otherwise  requires  expressions  defined  in  the 
Companies  Act,  1910,  or  any  statutory  modification  thereof  in  force  at  the  date  at  which  these 
regulations  become  binding  on  the  company  shall  have  the  meanings  so  defined,  and  words  im- 
porting the  singular  shall  include  the  plural  and  vice  versa  and  words  importiag  the  masculine 
gender  shall  include  females  and  words  importing  persons  shall  include  bodies  corporate. 


2.  The  directors  shall  have  regard  to  the  restrictions  on  the  commencement  of  business 
imposed  by  section  ninety-five  of  the  Companies  Act,  1910,  if  and  so  far  as  those  restrictions 
are  binding  upon  the  company. 

Shares. 

3.  Subject  to  the  provisions  (if  any)  in  that  behalf  of  the  memorandum  of  association  of 
the  company  and  without  prejudice  to  any  special  rights  previously  conferred  on  the  holders 
of  existing  shares  in  the  company  any  share  in  the  company  may  be  issued  with  such  preferred, 
deferred,  or  other  special  rights  or  such  restrictions  whether  in  regard  to  dividend,  voting,  return 
of  share  capital,  or  otherwise  as  the  company  may  from  time  to  time  by  special  resolution  deter- 
mine. 

i.  If  at  any  time  the  share  capital  is  divided  into  different  classes  of  shares  the  rights  attach- 
ed to  any  class  (unless  otherwise  provided  by  the  terms  of  issue  of  the  shares  of  that  class) 
may  be  varied  with  the  consent  in  writing  of  the  holders  of  three-fourths  of  the  issued  shares 
of  that  class  or  with  the  sanction  of  an  extraordinary  resolution  passed  at  a  separate  general 
meeting  of  the  holders  of  the  shares  of  the  class.  To  every  such  separate  general  meeting  the 
provisions  of  these  regulations  relating  to  general  meetings  shall  mutatis  mutandis  apply  but 
so  that  the  necessary  quorum  shall  be  two  persons  at  least  holding  or  representing  by  proxy  one- 
third  of  the  issued  shares  of  the  class. 
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5.  No  share  shall  be  offered  to  the  public  for  subscription  except  upon  the  terms  that  the 
amount  payable  on  application  shall  be  at  least  five  per  cent,  of  the  nominal  amount  of  the  share ; 
and  the  directors  shall  as  regards  any  allotment  of  shares  duly  comply  with  such  of  the  pro- 
visions of  sections  ninety- three  and  ninety-six  of  the  Companies  Act,  1910,  as  may  be  applicable 
thereto. 

6.  Every  person  whose  name  is  entered  as  a  member  in  the  register  of  members  shall  without 
payment  be  entitled  to  a  certificate  imder  the  common  seal  of  the  company  specifying  the  share 
or  shares  held  by  him  and  the  amount  paid  up  thereon,  provided  that  in  respect  of  a  share  or 
shares  held  jointly  by  several  persons  the  company  shall  not  be  bound  to  issue  more  than  one 
certificate,  and  delivery  of  a  certificate  for  a  share  to  one  of  several  joint  holders  shall  be  sufficient 
delivery  to  all. 

7.  If  a  share  certificate  is  defaced,  lost,  or  destroyed  it  may  be  renewed  on  payment  of  such 
fee  (if  any)  not  exceeding  one  shilhng,  and  on  such  terms  (if  any)  as  to  evidence  and  indemnity 
as  the  directors  think  fit. 

8.  No  part  of  the  funds  of  the  company  shall  be  employed  in  the  purchase  of  or  in  loans 
upon  the  security  of  the  company's  shares. 

Iden. 

9.  The  company  shall  have  a  hen  on  every  share  (not  being  a  fully-paid  share)  for  all  moneys 
(whether  presently  payable  or  not)  called  or  payable  at  a  fixed  time  in  respect  of  that  share,  but 
the  directors  may  at  any  time  declare  any  share  to  be  whoUy  or  in  part  exempt  from  the  pro- 
visions of  this  clause.  The  company's  hen  (if  any)  on  a  share  shall  extend  to  all  dividends  pay- 
able thereon. 

10.  The  company  may  sell  in  such  manner  as  the  directors  think  fit  any  shares  on  which 
the  company  has  a  hen,  but  no  sale  shall  be  made  unless  some  sum  in  respect  of  which  the  hen 
exists  is  presently  payable  nor  until  the  expiration  of  fourteen  days  after  a  notice  in  writing  stat- 
ing and  demanding  payment  of  such  part  of  the  amount  in  respect  of  which  the  lien  exists  as  is 
presently  payable  has  been  given  to  the  registered  holder  for  the  time  being  of  the  share  or  the 
person  entitled  by  reason  of  his  death  or  insolvency  to  the  share. 

11.  The  proceeds  of  the  sale  shall  be  appUed  in  payment  of  such  part  of  the  amount  in 
respect  of  which  the  lien  exists  as  is  presently  payable  and  the  residue  shaU  (subject  to  a  hke 
hen  for  sums  not  presentty  payable  as  existed  upon  the  shares  prior  to  the  sale)  be  paid  to  the 
person  entitled  to  the  shares  at  the  date  of  the  sale.  The  purchaser  shall  be  registered  as  the 
holder  of  the  shares  and  he  shall  not  be  bound  to  see  to  the  appUcation  of  the  purchase  money, 
nor  shall  his  title  to  the  shares  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings 
in  reference  to  the  sale. 

Galls  on  shares. 

12.  The  directors  may  from  time  to  time  make  calls  upon  the  members  in  respect  of 
any  moneys  unpaid  on  their  shares,  provided  that  no  call  shall  exceed  one-fourth  of  the 
nominal  amoimt  of  the  share  or  be  payable  at  less  than  one  month  from  the  last  call;  and 
each  member  shall  (subject  to  receiving  at  least  fourteen  days'  notice  specifying  the  time  or 
times  of  payment)  pay  to  the  company  at  the  time  or  times  so  specified  the  amount  called  on 
his  shares. 

13.  The  joint  holders  of  a  share  shall  (subject  to  the  provisions  of  section  thirty-three 
of  the  Companies  Act,  1910)  be  jointly  and  severally  liable  to  pay  all  calls  in  respect 
thereof. 

14.  If  a  sum  called  in  respect  of  a  share  is  not  paid  before  or  on  the  day  appointed  for  pay- 
ment thereof  the  person  from  whom  the  sum  is  due  shall  pay  interest  upon  the  sum  at  the  rate 
of  five  pounds  per  cent,  per  annum  from  the  day  appointed  for  the  payment  thereof  to  the  time 
of  the  actual  payment,  but  the  directors  shall  be  at  hberty  to  waive  payment  of  that  interest 
whoUy  or  in  part. 

15.  The  provisions  of  these  regulations  as  to  payment  of  interest  shall  apply  in  the  case 
of  non-payment  of  any  sum  which  by  the  terms  of  issue  of  a  share  becomes  payable  at  a  fixed 
time  whether  on  account  of  the  amount  of  the  share  or  by  way  of  premium  as  if  the  same  had 
become  payable  by  virtue  of  d,  caU  duly  made  and  notified. 

10.  The  directors  may  make  arrangements  on  the  issue  of  shares  for  a  difference  between 
the  holders  in  the  amount  of  calls  to  be  paid  and  in  the  times  of  payment. 

17.  The  directors  may  if  they  think  fit  receive  from  any  member  wilUng  to  advance  the 
same  all  or  any  part  of  the  moneys  uncalled  and  unpaid  upon  any  shares  held  by  him,  and  upon 
all  or  any  of  the  moneys  so  advanced  may  (until  the  same  would  but  for  such  advance  become 
presently  payable)  pay  interest  at  such  rate  (not  exceeding  without  the  sanction  of  the  company 
in  general  meeting  six  per  cent.)  as  may  be  agreed  upon  between  the  member  paying  the  sum^ 
in  advance  and  the  directors. 

Transfer  and  transmission  of  shares. 

18.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed  both 
by  the  transferror  and  transferee,  and  the  transferror  shall  be  deemed  to  remain  a  holder 
of  the  share  until  the  name  of  the  transferee  is  entered  in  the  register  of  members  in  respect 
thereof. 
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19.  Shares  in  the  company  shall  be  transferred  ui  the  followuig  form  or  in  any  usual  or 
common  form  which  the  directors  shaU^ approve: 

I  A.B.  of  in  consideration  of  the  sum  of  £ 

paid  to  me  by  CD.  of  (hereinafter  called  "the  said  trans- 

feree") do  hereby  transfer  to  the  said  transferee  the  share  (or  shares)  numbered 
in  the  imdertaklng  called  the  Company  Limited  to  hold  unto  the  said 

transferee,  his  executors,  administrators,  and  assigns  subject  to  the  several  conditions 
on  which  I  held  the  same  at  the  time  of  the  execution  thereof:  and  I  the  said  transferee 
do  hereby  agree  to  take  the  said  share  (or  shares)  subject  to  the  conditions  aforesaid. 
As  ^vitness  our  hands  the  day  of 

Witness  to  the  signatures  of,  etc. 

20.  The  directors  may  decline  to  register  any  transfer  of  shares  not  being  fully  paid  shares 
to  a  person  of  whom  they  do  not  approve  and  may  also  decline  to  register  any  transfer  of  shares 
on  wiiioh  the  company  has  a  Uen.  The  directors  may  also  suspend  the  registration  of  transfers 
during  the  fourteen  days  immediately  preceding  the  ordinary  general  meeting  in  each  year. 
The  directors  may  decline  to  recognise  any  instrument  of  transfer  unless:  a)  A  fee  not  exceeding 
two  shillings  and  sixpence  is  paid  to  the  company  in  respect  thereof,  and  b)  The  instrument  of 
transfer  is  accompanied  by  the  certificate  of  the  shares  to  which  it  relates  and  such  other  evidence 
as  the  directors  may  reasonably  require  to  show  the  right  of  the  transferror  to  make  the  transfer. 

21.  The  trustees,  executors,  or  administrators  of  a  deceased  sole  holder  of  a  share  shall  be 
the  only  persons  recognised  by  the  company  as  having  any  title  to  the  share.  In  the  case  of  a 
share  registered  in  the  names  of  two  or  more  holders  the  survivors  or  survivor,  or  the  trustees, 
executors,  or  administrators  of  the  deceased  survivor  shall  be  the  only  persons  recognised  by  the 
company  as  having  any  title  to  the  share. 

22.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death,  bankruptcy,  or 
insolvency  of  a  member  shall  upon  such  evidence  being  produced  as  may  from  time  to  time  be 
required  by  the  directors  have  the  right  either  to  be  registered  as  a  member  in  respect  of  the 
share  or  instead  of  being  registered  himseU  to  make  such  transfer  of  the  share  as  the  deceased, 
bankrupt,  or  insolvent  person  could  have  made ;  but  the  directors  shall  in  either  case  have  the 
same  right  to  decline  or  suspend  registration  as  they  would  have  had  in  the  case  of  a  transfer  of  the 
share  by  the  deceased,  bankrupt,  or  insolvent  person  before  the  death,  bankruptcy,  or  insolvency. 

23.  A  person  becoming  entitled  to  a  share  by  reason  of  the  death,  bankruptcy,  or  insolvency 
of  the  holder  shall  be  entitled  to  the  same  dividend  and  other  advantages  to  which  he  would 
be  entitled  if  he  were  the  registered  holder  of  the  share  except  that  he  shall  not  before  being 
registered  as  a  member  in  respect  of  the  share  be  entitled  m  respect  of  it  to  exercise  any  right 
conferred  by  membership  in  relation  to  meetings  of  the  company. 

Forfeiture  of  shares. 

24.  If  a  member  fails  to  pay  any  call  or  instalment  of  a  oaO  on  the  day  appointed  for 
payment  thereof  the  directors  may  at  any  time  thereafter  during  such  time  as  any  part  of  such 
call  or  instalment  remains  unpaid  serve  a  notice  on  him  requiring  payment  of  so  much  of  the  caU 
or  instalments  as  is  unpaid,  together  with  any  interest  which  may  have  accrued. 

25.  The  notice  shall  name  a  further  day  (not  earher  than  the  expiration  of  fourteen  days 
from  the  date  of  the  notice)  on  or  before  wliich  the  payment  required  by  the  notice  is  to  be  made, 
and  shall  state  that  in  the  event  of  non-payment  at  or  before  the  time  appointed  the  shares  in 
respect  of  which  the  call  was  made  will  be  Uable  to  be  forfeited. 

26.  If  the  requirements  of  any  such  notice  as  aforesaid  are  not  complied  mth  any  share 
in  respect  of  which  the  notice  has  been  given  may  at  any  time  thereafter  before  the  payment 
required  by  the  notice  has  been  made  be  forfeited  by  a  resolution  of  the  directors  to  that  effect. 

27.  A  forfeited  share  may  be  sold  or  otherwise  disposed  of  on  such  terms  and  in  such  manner 
as  the  directors  think  fit  and  at  any  time  before  a  sale  or  disposition  the  forfeiture  may  be  can- 
celled on  such  terms  as  the  directors  think  fit. 

28.  A  person  whose  shares  have  been  forfeited  shall  cease  to  be  a  member  in  respect  of  the 
forfeited  shares,  but  shall  notwithstandnig  remain  hable  to  pay  to  the  company  all  moneys  which 
at  the  date  of  forfeiture  were  presently  payable  by  him  to  the  company  in  respect  of  the  shares, 
but  his  Uabihty  shall  cease  if  and  when  the  company  receive  payment  in  full  of  the  nominal 
amount  of  the  shares. 

29.  A  statutory  declaration  in  writing  that  the  declarant  is  a  director  of  the  company  and 
that  a  share  in  the  company  has  been  duly  forfeited  on  a  date  stated  in  the  declaration  shall 
be  conclusive  evidence  of  the  facts  therein  stated  as  against  all  persons  claiming  to  be  entitled 
to  the  share,  and  that  declaration  and  the  receipt  of  the  company  for  the  consideration  (if  any) 
given  for  the  share  on  the  sale  or  disposition  thereof  shall  constitute  a  good  title  to  the  share, 
and  the  person  to  whom  the  share  is  sold  or  disposed  of  shall  be  registered  as  the  holder  of  the 
share  and  shall  not  be  bound  to  see  to  the  apphcation  of  the  purchase  money  (if  any)  nor  shall 
his  title  to  the  share  be  affected  by  any  irregularity  or  invalidity  in  the  proceedings  in  reference 
to  the  forfeiture,  sale,  or  disposal  of  the  share. 

30.  The  provisions  of  these  regulations  as  to  forfeiture  shall  apply  in  the  case  of  non-pay- 
ment of  any  sum  which  by  the  terms  of  issue  of  a  share  becomes  payable  at  a  fixed  time  whether 
on  account  of  the  amount  of  the  share  or  by  way  of  premium  as  if  the  same  had. been  payable 
by  virtue  of  a  call  duly  made  and  notified. 
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Conversion  of  shares  into  stock. 

31.  The  directors  may  with  the  sanction  of  the  company  previously  given  in  general  meeting 
convert  any  paid-up  shares  into  stock  and  may  with  the  like  sanction  reconvert  any  stock  into 
paid-up  shares  of  any  denomination. 

32.  The  holders  of  stock  may  transfer  the  same  or  any  part  thereof  in  the  same  manner 
and  subject  to  the  same  regulations  as  and  subject  to  which  the  shares  from  which  the  stock 
arose  might  previously  to  conversion  have  been  transferred  or  as  near  thereto  as  circumstances 
admit;  but  the  directors  may  from  time  to  time  fix  the  minimum  amount  of  stock  transferable 
and  restrict  or  forbid  the  transfer  of  fractions  of  that  minimum,  but  the  minimum  shall  not  ex- 
ceed the  nominal  amount  of  the  shares  from  which  the  stock  arose. 

33.  The  holders  of  stock  shall  according  to  the  amount  of  the  stock  held  by  them  have 
the  same  rights,  privileges,  and  advantages  as  regards  dividends,  voting  at  meetings  of  the  com- 
pany, and  other  matters  as  if  they  held  the  shares  from  which  the  stock  arose,  but  no  such  pri- 
vilege or  advantage  (except  participation  in  the  dividends  and  profits  of  the  company)  shall 
be  conferred  by  any  such  ahquot  part  of  stock  as  would  not  if  existing  on  shares  have  conferred 
that  privilege  or  advantage. 

3-t.  Such  of  the  regulations  of  the  company  (other  than  those  relating  to  share  wari'ants) 
as  are  apphcable  to  paid-up  shares  shall  apply  to  stock,  and  the  words  "share"  and  "shareholder" 
therein  shall  include  "stock"  and  "stock-holder". 

Share  warrants. 

35.  The  company  may  issue  share  warrants  and  accordingly  the  directors  may  in  their 
discretion  with  respect  to  any  share  which  is  fuUy  paid  up  on  application  in  writing  signed  by 
the  person  registered  as  holder  of  the  share  and  authenticated  by  such  evidence  (if  any)  as  the 
directors  may  from  time  to  time  require  as  to  the  identity  of  the  person  signing  the  request, 
and  on  receiving  the  certificate  (if  any)  of  the  share  and  the  amount  of  the  stamp  duty  (if  any) 
on  the  warrant  and  such  fee  as  the  directors  may  from  time  to  time  require  issue  under  the  com- 
pany's seal  a  warrant  duly  stamped  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  shares 
therein  specified,  and  may  provide  by  coupons  or  otherwise  for  the  payment  of  dividends  or 
other  moneys  on  the  shares  included  in  the  warrant. 

36.  A  share  warrant  shall  entitle  the  bearer  to  the  shares  included  in  it  and  the  shares 
shall  be  transferred  by  the  dehvery  of  the  share  warrant,  and  the  provisions  of  the  regulations 
of  the  company  with  respect  to  transfer  and  transmission  of  shares  shall  not  apply  thereto. 

37.  The  bearer  of  a  share  warrant  shall,  on  surrender  of  the  warrant  to  the  company  for 
cancellation,  and  on  payment  of  such  sum  as  the  directors  may  from  time  to  time  prescribe  be 
entitled  to  have  his  name  entered  as  a  member  in  the  register  of  members  in  respect  of  the  shares 
included  in  the  warrant. 

38.  The  bearer  of  a  share  warrant  may  at  any  time  deposit  the  warrant  at  the  office  of 
the  company,  and  so  long  as  the  warrant  remains  so  deposited  the  depositor  shall  have  the  same 
right  of  signing  a  requisition  for  dialling  a  meeting  of  the  company  and  of  attending  and  voting 
and  exercising  the  other  privileges  of  a  member  at  any  meeting  held  after  the  expiration  of 
two  clear  days  from  the  time  of  deposit  as  if  his  name  were  inserted  in  the  register  of  members  as 
the  holder  of  the  shares  included  in  the  deposited  warrant.  Not  more  than  one  person  shall  be 
recognised  as  depositor  of  the  share  warrant.  The  company  shall  on  two  days'  written  notice 
return  the  deposited  share  warrant  to  the  depositor. 

39.  Subject  as  herein  otherwise  expressly  provided  no  person  shall,  as  bearer  of  a  share 
warrant,  sign  a  requisition  for  calling  a  meeting  of  the  company  or  attend  or  vote  or  exercise 
any  other  privilege  of  a  member  at  a  meeting  of  the  company  or  be  entitled  to  receive  notices 
from  the  company ;  but  the  bearer  of  a  share  warrant  shall  be  entitled  in  all  other  respects  to  the 
same  privileges  and  advantages  as  if  he  were  named  in  the  register  of  members  as  the  holder 
of  the  shares  included  in  the  warrant  and  he  shall  be  a  member  of  the  company. 

40.  The  directors  may  from  time  to  time  make  rules  as  to  the  terms  on  which  (if  they  shall 
think  fit)  a  new  share  warrant  or  coupon  may  be  issued  by  way  of  renewal  in  case  of  defacement, 
loss,  or  destruction. 

Alteration  of  capital. 

il.  The  directors  may,  with  the  sanction  of  an  extraordinary  resolution  of  the  company, 
increase  the  share  capital  by  such  sum,  to  be  divided  into  shares  of  such  amount,  as  the  resolu- 
tion shall  prescribe. 

42.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  resolution  sanction- 
ing the  increase  of  share  capital  all  new  shares  shall  before  issue  be  offered  to  such  persons  as  at 
the  date  of  the  offer  are  entitled  to  receive  notices  from  the  company  of  general  meetings  in 
proportion  as  nearly  as  the  circumstances  admit  to  the  amount  of  the  existing  shares  to  which 
they  are  entitled.  The  offer  shall  be  made  by  notice  specifying  the  number  of  shares  offered 
and  hmiting  a  time  within  which  the  offer  if  not  accepted  will  be  deemed  to  be  dechned  and  after 
the  expiration  of  that  time  or  on  the  receipt  of  an  intimation  from  the  person  to  whom  the  offer 
is  made  that  he  declines  to  accept  the  shares  offered  the  directors  may  dispose  of  the  same  in 
such  manner  as  they  think  most  beneficial  to  the  company.  The  directors  may  Ukewise  so  dis- 
pose of  any  new  shares  which  (by  reason  of  the  ratio  which  the  new  shares  bear  to  shares  held 
by  persons  entitled  to  an  offer  of  new  shares)  can  not,  in  the  opinion  of  the  directors,  be  con- 
veniently offered  under  this  article. 
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43.  The  new  shares  shall  be  subject  to  the  same  provisions  with  reference  to  the  payment 
of  calls,  lien,  transfer,  transmission,  forfeiture,  and  otherwise  as  the  shares  in  the  original  share 
capital. 

44.  The  company  may  by  special  resolution:  a)  Consohdate  and  divide  its  share  capital 
into  shares  of  larger  amount  than  its  existing  shares ;  b)  By  subdivision  of  its  existing  shares 
or  any  of  them  divide  the  whole  or  any  part  of  its  share  capital  into  shares  of  smaller  amount 
than  is  fixed  by  the  memorandum  of  association,  subject  nevertheless  to  the  provisions  of  para- 
graph(d)  of  subsection  1  of  section  forty-eight  of  the  Companies  Act,  1910;  c)  Cancel  any  shares 
which,  at  the  date  of  the  passing  of  the  resolution,  have  not  been  taken  or  agreed  to  be  taken 
by  any  person;  d)  Reduce  its  share  capital  in  any  manner  and  with  and  subject  to  any  incident 
authorized  and  consent  required  by  law. 

General  meetings. 

45.  The  statutory  general  meeting  of  the  company  shall  be  held  within  the  period  required 
by  section  seventy-two  of  the  Companies  Act,  1910. 

46.  A  general  meeting  shall  be  held  once  in  every  year  at  such  time  (not  being  more  than 
fifteen  months  after  the  holding  of  the  last  preceding  general  meeting)  and  place  as  may  be  pre- 
scribed by  the  company  in  general  meeting  or  in  default  at  such  time  in  the  month  following 
that  in  which  the  anniversary  of  the  company's  incorporation  occurs,  and  at  such  place  as  the 
directors  shall  appoint.  In  default  of  a  general  meeting  being  so  held,  a  general  meeting  shall 
be  held  in  the  month  next  following  and  may  be  convened  by  any  two  members  in  the  same 
manner  as  nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  the  directors. 

47.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

48.  The  directors  may  whenever  they  think  fit  convene  an  extraordinary  general  meeting, 
and  extraordinary  general  meetings  shall  also  be  convened  on  such  requisition  or  in  default 
may  be  convened  by  such  requisitionists  as  provided  by  section  seventy-three  of  the  Companies 
Act,  1910.  If  at  any  time  there  are  not  within  the  State  of  Victoria  sufficient  directors  capable 
of  acting  to  form  a  quorum  any  director  or  any  two  members  of  the  company  may  convene 
an  extraordinary  general  meeting  in  the  same  manner  as  nearly  as  possible  as  that  in  which 
meetings  may  be  convened  by  the  the  directors. 

Proceedings  at  general  meeting. 

49.  Seven  days'  notice  at  the  least  (exclusive  of  the  day  on  which  the  notice  is  served  or 
deemed  to  be  served,  but  inclusive  of  the  day  for  which  notice  is  given)  specifying  the  place, 
the  day,  and  the  hour  of  meeting  and  in  case  of  special  business  the  general  nature  of  that  busi- 
ness shall  be  given  in  manner  hereinafter  mentioned  or  in  such  other  manner  (if  any)  as  may 
be  prescribed  by  the  company  in  general  meeting,  to  such  persons  as  are  under  the  regulations 
of  the  company  entitled  to  receive  such  notices  from  the  company;  but  the  non-receipt  of  the 
notice  by  any  member  shall  not  invaUdate  the  proceedings  at  any  general  meeting. 

50.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting 
and  aU  that  is  transacted  at  an  ordinary  meeting  with  the  exception  of  sanctioning  a  dividend, 
the  consideration  of  the  accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors  and 
auditors,  the  election  of  directors  and  other  officers  in  the  place  of  those  retiring  by  rotation,  and 
the  fixing  of  the  remuneration  of  the  auditors. 

51.  No  business  shall  be  transacted  at  any  general  meeting  unless  a  quorum  of  members 
is  present  at  the  time  when  the  meeting  proceeds  to  business ;  save  as  herein  otherwise  provided, 
three  members  personally  present  shall  be  a  quorum. 

52.  If  within  half-an-hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  pre- 
sent, the  meeting,  if  convened  upon  the  requisition  of  members  shall  be  dissolved;  in  any  other 
case  it  shall  stand  adjourned  to  the  same  day  in  the  next  week  at  the  same  time  and  place  and 
if  at  the  adjourned  meeting  a  quorum  is  not  present  within  half-an-hour  from  the  time  appointed 
for  the  meeting  the  members  present  shall  be  a  quorum. 

53.  The  chairman,  if  any,  of  the  board  of  directors  shall  preside  as  chairman  at  every  gene- 
ral meeting  of  the  company. 

54.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within  fifteen  mi- 
nutes after  the  time  appointed  for  holding  the  meeting  or  is  unwilhng  to  act  as  chairman  the 
members  present  shall  choose  some  one  of  their  number  to  be  chairman. 

55.  The  chairman  may  with  the  consent  of  any  meeting  at  which  a  quorum  is  present 
(and  shall  if  so  directed  by  the  meeting)  adjourn  the  meeting  from  time  to  time  and  from  place 
to  place  but  no  business  shall  be  transacted  at  any  adjourned  meeting  other  than  the  business 
left  unfinished  at  the  meeting  from  which  the  adjournment  took  place.  AVhen  a  meeting  is  ad- 
journed for  ten  days  or  more  notice  of  the  adjourned  meeting  shall  be  given  as  in  the  case  of 
an  original  meeting.  Save  as  aforesaid  it  shall  not  be  necessary  to  give  any  notice  of  an  adjourn- 
ment or  of  the  business  to  be  transacted  at  an  adjourned  meeting. 

56.  At  any  general  meeting  a  resolution  put  to  the  vote  of  the  meeting  shall  be  decided 
on  a  show  of  hands  unless  a  poll  is  (before  or  on  the  declaration  of  the  result  of  the  show  of  hands) 
demanded  by  at  least  three  members  and  unless  a  poll  is  so  demanded  a  declaration  by  the  chair- 
man that  a  resolution  has,  on  a  show  of  hands,  been  carried  or  carried  unanimously  or  by  a 
particular  majority  or  lost  and  an  entry  to  that  effect  in  the  book  of  the  proceedings  of  the  com- 
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pany  shall  be  conclusive  evidence  of  the  fact  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favour  of,  or  against  that  resolution. 

57.  If  a  poll  is  duly  demanded  it  shall  be  taken  in  such  manner  as  the  chairman  directs 
and  the  result  of  the  poU  shall  be  deemed  to  be  the  resolution  of  the  meeting  at  which  the  poll 
was  demanded. 

58.  In  the  case  of  an  equaUty  of  votes  whether  on  a  show  of  hands  or  on  a  poll  the  chair- 
man of  the  meeting  at  which  the  show  of  hands  takes  place  or  at  which  the  poll  is  demanded, 
shall  be  entitled  to  a  second  or  casting  vote. 

59.  A  poll  demanded  on  the  election  of  a  chairman  or  on  a  question  of  adjournment  shall 
be  taken  forthwith.  A  poll  demanded  on  any  other  question  shall  be  taken  at  such  time  as  the 
chairman  of  the  meeting  directs. 

Votes  of  members. 

60.  On  a  show  of  hands  every  member  present  in  person  shall  have  one  vote.  On  a  poll 
every  member  shall  have  one  vote  for  each  share  of  which  he  is  the  holder. 

61.  In  the  case  of  joint  holders  the  vote  of  the  senior  who  tenders  a  vote,  whether  in  per- 
son or  by  proxy,  shall  be  accepted  to  the  exclusion  of  the  votes  of  the  other  joint  holders ;  and 
for  this  purpose  seniority  shall  be  determined  by  the  order  in  which  the  names  stand  in  the  re- 
gister of  members. 

62.  A  member  of  unsound  mind,  or  in  respect  of  whom  an  order  hsis  been  made  by  any 
Court  having  jurisdiction  in  lunacy,  may  vote  whether  on  a  show  of  hands  or  on  a  poll,  by  his 
committee,  curator  bonis,  or  other  person  in  the  nature  of  a  committee  or  curator  bonis  appoint- 
ed by  that  Court  and  any  such  committee,  curator  bonis,  or  other  person  may  on  a  poll  vote 
by  proxy. 

63.  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  all  calls  or  other 
sums  presently  payable  by  him  in  respect  of  shares  in  the  company  have  been  paid. 

64.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy. 

65.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the  appointor 
or  of  his  attorney  duly  authorized  in  writing  or,  if  the  appointer  is  a  corporation  either  under 
the  common  seal  or  under  the  hand  of  an  officer  or  attorney  so  authorized.  No  person  shall 
act  as  a  proxy  unless  either  he  is  entitled  on  his  own  behalf  to  be  present  and  vote  at  the  meet- 
ing at  which  he  acts  as  proxy  or  he  has  been  appointed  to  act  at  that  meeting  as  proxy  for  a 
corporation. 

66.  The  instrument  appointing  a  proxy  and  the  power  of  attorney  or  other  authority  if 
any  under  which  it  is  signed  or  a  notarially  certified  copy  of  that  power  or  authority  shall  be 
deposited  at  the  registered  office  of  the  company  not  less  than  forty-eight  hours  before  the  time 
for  holding  the  meeting  at  which  the  person  named  in  the  instrument  proposes  to  vote,  and  in 
default  the  instrument  of  proxy  shall  not  be  treated  as  valid. 

67.  An  instrument  appointing  a  proxy  may  be  in  the  following  form  or  in  any  other  form 
which  the  directors  shall  approve: 

Company  Limited. 
"I  of  being  a  member 

of  the  Company  Limited  hereby  appoint  of 

as  my  proxy  to  vot«  for  me  and  on  my  behalf  at  the  (ordinary  or  extraordinary 
as  the  case  may  he)  general  meeting  of  the  company  to  be  held  on  the 
day  of  and  at  any  adjournment  thereof." 

Signed  this  day  of 

Directors. 

68.  The  number  of  the  directors  and  the  names  of  the  first  dii'ectors  shall  be  determined 
in  writing  by  a  majority  of  the  subscribers  of  the  memorandum  of  association. 

69.  The  remuneration  of  the  directors  shall  from  time  to  time  be  determined  by  the  com- 
pany in  general  meeting. 

70.  The  quahfioation  of  a  director  shall  be  the  holding  of  at  least  one  share  in  the  com- 
pany and  it  shaU  be  his  duty  to  comply  with  the  provisions  of  section  eightv  of  the  Companies 
Act,   1910. 

Powers  and  duties  of  directors. 

71.  The  business  of  the  company  shall  be  managed  by  the  directors  who  may  pay  all  ex- 
penses incurred  in  getting  up  and  registering  the  company  and  may  exercise  all  such  powers 
of  the  company  as  are  not  by  the  Companies  Act,  1910,  or  any  statutory  modification  thereof 
for  the  time  being  in  force  or  by  these  articles  required  to  be  exercised  by  the  company  in  general 
meeting  subject  nevertheless  to  any  regulation  of  these  articles  to  the  provisions  of  the  said  Act 
and  to  such  regulations  being  not  inconsistent  with  the  aforesaid  regulations  or  provisions  as 
may  be  prescribed  by  the  company  in  general  meeting ;  but  no  regulation  made  by  the  company 
in  general  meeting  shall  invaUdate  any  prior  act  of  the  directors  which  would  have  been  valid 
if  that  regulation  had  not  been  made. 

72.  The  directors  may  from  time  to  time  appoint  one  or  more  of  their  body  to  the  office 
of  managing  director  or  manager  for  such  term  and  at  such  remuneration  (whether  by  way  of 
salary,  or  commission  or  participation  in  profits  or  partly  in  one  way  and  partly  in  another) 
as  they  may  think  fit  and  a  director  so  appointed  shall  not  while  holding  that  office  be  subject 
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to  retirement  by  rotation  or  taken  into  account  in  determining  tlie  rotation  of  retirement  of 
directors ;  but  his  appointment  shall  be  subject  to  determination  ipso  facto  if  he  ceases  from  any 
cause  to  be  a  director  or  if  the  company  in  general  meeting  resolve  that  his  tenure  of  the  office 
of  managing  director  or  manager  be  determined. 

73.  The  amount  for  the  time  being  remaining  undischarged  of  moneys  borrowed  or  raised 
by  the  directors  for  the  purposes  of  the  company  (otherwise  than  by  the  issue  of  share  capital) 
shall  not  at  any  time  exceed  the  issued  share  capital  of  the  company  without  the  sanction  of 
the  company  in  general  meeting. 

74.  The  directors  shall  duly  comply  with  the  provisions  of  the  Companies  Acl,  1910,  or 
any  statutory  modification  thereof  for  the  time  being  in  force  and  in  particular  with  the  pro- 
visions in  regard  to  the  registration  of  the  particulars  of  mortgages  and  charges  affecting  the 
property  of  the  company  or  created  by  it  and  to  keeping  a  register  of  the  directors  and  to  send- 
ing to  the  Registrar- General  an  aimual  list  of  members  and  a  summary  of  particulars  relating 
thereto  and  notice  of  any  consohdation  or  increase  of  share  capital  or  conversion  of  shares  into 
stock  and  copies  of  special  resolutions  and  a  copy  of  the  register  of  directors  and  notifications 
of  any  changes  therein. 

75.  The  directors  shall  cause  minutes  to  be  made  in  books  provided  for  that  purpose;  a)  Of 
all  appointments  of  officers  made  by  the  directors ;  b)  Of  the  names  of  the  directors  present  at 
each  meeting  of  the  directors  and  of  any  committee  of  the  directors;  c)  Of  all  resolutions  and 
proceedings  at  all  meetings  of  the  company,  and  of  the  directors  and  of  committees  of  directors ; 
and  every  director  present  at  any  meeting  of  directors  or  committee  of  directors  shall  sign  his 
name  in  a  book  to  be  kept  for  that  purpose. 

The  seal. 

76.  The  seal  of  the  company  shall  not  be  affixed  to  any  instrument  except  by  the  author- 
ity of  a  resolution  of  the  board  of  directors  and  in  the  presence  of  at  least  two  directors  and  of 
the  secretary  or  such  other  person  as  the  directors  may  appoint  for  the  purpose ;  and  those  two 
directors  and  secretary  or  other  person  as  aforesaid  shall  sign  every  instrument  to  which  the 
seal  of  the  company  is  so  affixed  in  their  presence. 

Disqualifications  of  directors. 

77.  The  office  of  director  shall  be  vacated  if  the  director:  a)  Ceases  to  be  a  director  by 
inrtue  of  section  eighty  of  the  Companies  Act,  1910;  or  b)  Holds  any  other  office  of  profit  under 
the  company  except  that  of  managing  director  or  manager;  or  c)  Becomes  insolvent;  or  d)  Is 

,  found  lunatic  or  becomes  of  unsound  mind;  or  e)  Is  concerned  or  participates  in  the  profits  of 
any  contract  with  the  company ;  Provided,  however,  that  no  director  shall  vacate  his  office  by 
reason  of  his  being  a  member  of  any  company  which  has  entered  into  contracts  with  or  done 
any  work  for  the  company  of  which  he  is  director ;  but  a  director  shall  not  vote  in  respect  of  any 
such  contract  or  work,  and  if  he  does  so  vote  his  vote  shall  not  be  counted. 

Rotation  of  directors. 

78.  At  the  first  ordinary  meeting  of  the  company  the  whole  of  the  directors  shall  retire 
from  office  and  at  the  ordinary  meeting  in  every  subsequent  year  one-third  of  the  directors 
for  the  time  being  or  if  their  number  is  not  three  or  a  multiple  of  three  then  the  number  nearest 
to  one-third  shall  retire  from  office. 

79.  The  directors  to  retire  in  every  year  shall  be  those  who  have  been  longest  in  office 
since  their  last  election  but  as  between  persons  who  became  directors  on  the  same  day  those 
to  retire  shall  (unless  they  otherwise  agree  among  themselves)  be  determined  by  lot. 

80.  A  retiring  director  shall  be  ehgible  for  re-election. 

81.  The  company  at  the  general  meeting  at  which  a  director  retires  in  manner  aforesaid 
may  fill  up  the  vacated  office  by  electing  a  person  thereto. 

82.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  the  places  of 
the  vacating  directors  are  not  filled  up  the  meeting  shall  stand  adjourned  till  the  same  day  in 
the  next  week  at  the  same  time  and  place  and  if  at  the  adjourned  meeting  the  places  of  the  vacat- 
ing directors  are  not  filled  up  the  vacating  directors  or  such  of  them  as  have  not  had  their  places 
filled  up  shall  be  deemed  to  have  been  re-elected  at  the  adjourned  meeting. 

83.  The  company  may  from  time  to  time  in  general  meeting  increase  or  reduce  the  number 
of  directors  and  may  also  determine  in  what  rotation  the  increased  or  reduced  number  is  to  go 
out  of  office. 

84.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by  the  direc- 
tors, but  the  person  so  chosen  shall  be  subject  to  retirement  at  the  same  time  as  if  he  had  be- 
come a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was  last  elected 
a  director. 

85.  The  directors  shaU  have  power  at  any  time  and  from  time  to  time  to  appoint  a  person 
as  an  additional  director  who  shall  retire  from  office  at  the  next  following  ordinary  general 
meeting  but  shall  be  ehgible  for  election  by  the  company  at  that  meeting  as  an  additional  director. 

86.  The  company  may  by  extraordinary  resolution  remove  any  director  before  the  expi- 
ration of  his  period  of  office  and  may  by  an  ordinary  resolution  appoint  another  person  in  his 
stead;  the  person  so  appointed  shall  be  subject  to  retirement  at  the  same  time  as  if  he  had  be- 
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come  a  director  on  the  day  on  which  the  director  in  whose  place  he  is  appointed  was  last  elected 
a  director. 

Proceedings  of  directors. 

87.  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn,  and  otherwise 
regulate  their  meetings  as  they  think  fit.  Questions  arising  at  any  meeting  shall  be  decided 
by  a  majority  of  votes.  In  case  of  an  equaUty  of  votes  the  chairman  shall  have  a  second  or  cast- 
ing vote.  A  director  may  and  the  secretary  on  the  requisition  of  a  director  shall  at  any  time 
summon  a  meeting  of  the  directors. 

88.  The  quorum  necessary  for  the  transaction  of  the  business  of  the  dii'eotors  may  be 
fixed  by  the  directors,  and  unless  so  fixed  shall  (when  the  number  of  directors  exceeds  three) 
be  three. 

89.  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body,  but 
if  and  so  long  as  their  number  is  reduced  below  the  number  fixed  by  or  pursuant  to  the  regula- 
tions of  the  company  as  the  necessary  quorum  of  directors  the  continuing  directors  may  act 
for  the  purpose  of  increasing  the  number  of  directors  to  that  number  or  of  summoning  a  general 
meeting  of  the  company  but  for  no  other  purpose. 

90.  The  directors  may  elect  a  chairman  of  their  meetings  and  determine  the  period  for  which 
he  is  to  hold  office ;  but  if  no  such  chairman  is  elected  or  if  at  any  meeting  the  chairman  is  not 
present  within  five  minutes  after  the  time  appointed  for  holding  the  same,  the  directors  present 
may  choose  one  of  their  number  to  be  chairman  of  the  meeting. 

91.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such  member 
or  members  of  their  body  as  they  think  fit;  any  committee  so  formed  shall  in  the  exercise  of 
the  powers  so  delegated  conform  to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

92.  A  committee  may  elect  a  chairman  of  their  meetings;  if  no  such  chairman  is  elected 
or  if  at  any  meeting  the  chairman  is  not  present  within  five  minutes  after  the  time  appointed 
for  holding  the  same  the  members  present  may  choose  one  of  their  number  to  be  chairman  of 
the  meeting. 

93.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions  arising  at  any 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present  and  in  case  of  an 
equahty  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

94.  AU  acts  done  by  any  meeting  of  the  directors  or  of  a  committee  of  directors  or  by  any 
person  acting  as  a,  director  shall  notwithstanding  that  it  be  afterwards  discovered  that  there 
was  some  defect  in  the  appointment  of  any  such  directors  or  persons  acting  as  aforesaid  or  that 
they  or  any  of  them  were  disquahfied  be  as  valid  as  if  every  such  person  had  been  duly  appointed 
and  was  qualified  to  be  a  director. 

Dividends  and  reserve. 

95.  The  company  in  general  meeting  may  declare  dividends  but  no  dividend  shall  exceed 
the  amount  recommended  by  the  directors. 

96.  The  directors  may  from  time  to  time  pay  to  the  members  such  interim  dividends 
as  appear  to  the  directors  to  be  justified  by  the  profits  of  the  company. 

97.  No  dividend   shall  be  paid  otherwise  than  out  of  profits. 

98.  Subject  to  the  rights  of  persons  if  any  entitled  to  shares  Avith  special  rights  as  to  divi- 
dends, all  dividends  shall  be  declared  and  paid  according  to  the  amounts  paid  (in  cash  or  other- 
wise than  in  cash)  on  the  shares  but  if  and  so  long  as  nothing  is  paid  up  on  any  of  the  shares  in 
the  company  dividends  may  be  declared  and  paid  according  to  the  amounts  of  the  shares.  No 
amount  paid  on  a  share  in  advance  of  calls  shall  while  carrying  interest  be  treated  for  the  pur- 
poses of  this  article  as  paid  on  the  share. 

99.  The  directors  may  before  recommending  any  dividend  set  aside  out  of  the  profits  of 
the  company  such  sums  as  they  think  proper  as  a  reserve  or  reserves  which  shall  at  the  discre- 
tion of  the  directors  be  applicable  for  meeting  contingencies,  or  for  equahsing  dividends  or  for 
any  other  purpose  to  which  the  profits  of  the  company  may  be  properly  apphed,  and  pending 
such  application  may  at  the  hke  discretion  either  be  employed  in  the  business  of  the  company 
or  be  invested  in  such  investments  (other  than  shares  of  the  company)  as  the  directors  may  from 
time  to  time  think  fit. 

100.  If  several  persons  are  registered  as  joint  holders  of  any  share  any  one  of  them  may 
give  effectual  receipts  for  any  dividend  payable  on  the  share. 

101.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  in  manner  herein- 
after mentioned  to  the  persons  entitled  to  share  therein. 

102.  No  dividend  shall  bear  interest  against  the  company. 

Accounts. 

103.  The  directors  shall  cause  true  accounts  to  be  kept:  Of  the  sums  of  money  re- 
ceived and  expended  by  the  company  and  the  matter  in  respect  of  which  such  receipt  and 
expenditure  takes  place  and  of  the  assets  and  habiUties  of  the  company. 

104.  The  books  of  account  shall  be  kept  at  the  registered  office  of  the  company  or  at  such 
other  place  or  places  as  the  directors  think  fit  and  shall  always  be  open  to  the  inspection  of  the 
directors. 

105.  The  directors  shall  from  time  to  time  determine  whether  and  to  what  extent  and 
at  what  times  and  places  and  under  what  conditions  or  regulations  the  accounts  and  books  of 
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ttie  company  or  anj'  of  them  shall  be  open  to  the  inspection  of  members  not  being  directors  and 
no  member  (not  being  a  director)  shall  have  any  right  of  inspecting  any  account  or  book  or  docu- 
ment of  the  company  except  as  conferred  by  statute  or  authorized  by  the  directors  or  by  the 
company  in  general  meeting. 

106.  Once  at  least  in  every  year  the  directors  shall  lay  before  the  company  in  general  meet- 
ing a  profit  and  loss  account  for  the  period  since  the  preceding  account  or  (in  the  case  of  the  first 
account)  since  the  incorporation  of  the  company,  made  up  to  a  date  not  more  than  six  months 
before  such  meeting. 

107.  A  balance-sheet  shall  be  made  out  in  every  year  and  laid  before  the  company  in  general 
meeting  made  up  to  a  date  not  more  than  six  months  before  such  meeting.  The  balance-sheet 
shall  be  accompanied  by  a  report  of  the  directors  as  to  the  state  of  the  company's  affairs  and 
the  amount  which  they  recommend  to  be  paid  by  way  of  dividend,  and  the  amount  (if  any) 
which  they  propose  to  carry  to  a  reserve  fund. 

108.  A  copy  of  the  balance-sheet  and  report  shall  seven  days  previously  to  the  meeting 
be  sent  to  the  persons  entitled  to  receive  notices  of  general  meetings  in  the  manner  in  which 
notices  are  to  be  given  hereunder. 

109.  The  directors  shall  in  all  respects  comply  with  the  provisions  of  section  one  hundred 
and  fifteen  of  the  Companies  Act,  1010,  or  any  statutory  modification  thereof  for  the  time  being 
in  force. 

Audit. 

110.  Auditors  shall  be  appointed  and  their  duties  regulated  in  accordance  with  sections 
one  hundred  and  twenty  and  one  hundred  and  twenty-one  of  the  Companies  Act,  1910,  or  any 
statutory  modification  thereof  for  the  time  being  in  force. 

Notices. 

111.  A  notice  may  be  given  by  the  company  to  any  member  either  personally  or  by  send- 
ing it  by  post  to  him  to  his  registered  address  or  (if  he  has  no  registered  address  in  the  State 
of  Victoria)  to  the  address  (if  any)  within  the  State  of  Victoria  supphed  by  him  to  the  company 
for  the  giving  of  notices  to  him. 

Where  a  notice  is  sent  by  post,  service  of  the  notice  shall  be  deemed  to  be  effected  by  pro- 
perly addressing  prepaying  and  posting  a  letter  containing  the  notice  and  unless  the  contrary 
is  proved  to  have  been  effected  at  the  time  at  which  the  letter  would  be  deUvered  in  the  ordinary- 
course  of  post. 

112.  If  a  member  has  no  registered  address  in  the  State  of  Victoria  and  has  not  supplied 
to  the  company  an  address  within  the  State  of  Victoria  for  the  giving  of  notices  to  him  a  notice 
addressed  to  him  and  advertised  in  a  newspaper  circulating  in  the  neighbourhood  of  the  registered 
office  of  the  company  shall  be  deemed  to  be  duly  given  to  him  on  the  day  on  which  the  adver- 
tisement appears. 

113.  A  notice  may  be  given  by  the  company  to  the  joint  holders  of  a  share  by  giving  the 
notice  to  the  joint  holder  named  first  in  the  register  in  respect  of  the  share. 

114.  A  notice  may  be  given  by  the  company  to  the  persons  entitled  to  a  share  in  conse- 
quence of  the  death,  bankruptcy,  or  insolvency  of  a  member  by  sending  it  through  the  post  in  a 
prepaid  letter  addressed  to  them  by  name  or  by  the  title  of  representatives  of  the  deceased,  or 
assignee,  or  trustee  of  the  bankrupt  or  insolvent  or  by  any  like  description  at  the  address  (if  any) 
in  the  State  of  Victoria  supphed  for  the  purpose  by  the  persons  claiming  to  be  so  entitled  or  (until 
such  an  address  has  been  so  supphed)  by  giving  the  notice  in  any  manner  in  which  the  same 
might  have  been  given  if  the  death,  bankruptcy,  or  insolvency  had  not  occurred. 

115.  Notice  of  every  general  meeting  shall  be  given  in  some  manner  hereinbefore  autho- 
rized to  a)  Every  member  of  the  company  (including  bearers  of  share  warrants)  except  those 
members  who  (having  no  registered  address  within  the  State  of  Victoria)  have  not  supphed  to 
the  company  an  address  within  the  State  of  Victoria  for  the  giving  of  notices  to  them,  and  also 
to  b)  Every  person  entitled  to  a  share  in  consequence  of  the  death,  bankruptcy,  or  insolvency 
of  a  member  who  but  for  his  death,  bankruptcy,  or  insolvency  would  be  entitled  to  receive  notice 
of  the  meeting.    No  other  persons  shall  be  entitled  to  receive  notices  of  general  meetings. 


Table  B. 

[Fees  to  be  paid  to  the  Registrar-General.] 


Second  Schedule. 

Form  A. 

The  Companies  Act,  1910. 

Statement  in  lieu  of  prospectus, 
filed  by 

Limited 
pursuant  to  section  ninety  of  the  Companies  Act,  1910. 
Presented  for  filing  by 
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VICTORIA. 


The  Companies  Act,  1910. 

Statement  in  Lieu  of  Prospectiis. 


Limited. 


The  nomiaal  share  capital  of  the  company 


Divided  into 


Shares  of  £ 


each. 


Names,   descriptions,   and   addresses  of  directors  or 
proposed  directors. 


Minimum  subscription  (if  any)  fixed  by  the  memo- 
randum or  articles  of  association  on  which  the 
company  may  proceed  to  allotment. 


Number  and  amount  of  shares  and  debentures  agreed  ,  1.  shares  of  £ 

to  be  issued  as  fully  or  partly  paid  up  otherwise  i      paid. 

than  in  cash.  2.  shares  upon  which  £ 

The  consideration  for   the  intended  issue  of  those         per  share  credited  as  paid. 

shares  and  debentures.  3.  debenture  £ 

4.  Consideration. 


fuUy 


Names  and  addresses  of  *)  vendors  of  property 
purchased  or  acquired  or  proposed  to  be  **)  pur- 
chased or  acquired  by  the  company. 

Amount   (in  cash  shares  or  debentures)  payable   to  | 
each  separate  vendor.  i 


Amount  (if  any)  paid  or  payable  (in  cash  or  shares 
or  debentures)  for  any  such  property  specifying 
amount  (if  any)  paid  or  payable  for  goodwill 


Amount  (if  any)  paid  or  payable  as  commission 
for  subscribing  or  agreeing  to  subscribe  or  pro- 
curing or  agreeing  to  procure  subscriptions  for 
any  shares  or  debentures  in  the  company  or 

Eate  of  the  commission 


Total  purchase  price  £ 
Cash  £ 

Shares  £ 

Debentures  £ 


Estimated   amount  of  prehminary  expenses 


Amount  paid  or  intended  to  be  paid   to  any  pro- 
moter. 
Consideration  for  the  payment. 


Goodwin 


Amount  paid. 
„         payable. 


Bate  per  cent. 


Name  of  promoter. 
Amount  £ 
Consideration: 


Dates  of,  and  parties  to,  every  material  contract 
(other  than  contracts  entered  into  in  the  ordinary 
course  of  the  business  intended  to  be  carried  on 
by  the  company  or  entered  into  more  then  two 
years  before  the  filing  of  this  statement). 

Time  and  place  at  which  the  contracts  or  copies 
thereof  may  be  inspected. 

Names  and  addresses  of  the  auditors  of  the  company 
(if  any). 


Pull  particulars  of  the  natiure  and  extent  of  the 
interest  of  every  director  in  the  promotion  of  or 
in  the  property  proposed  to  be  acquired  by  the 
company  or  where  the  interest  of  such  a  director 
consists  in  being  a  partner  in  a  firm  the  nature 

*)   For  definition  of  vendor,  see  Section  88  (2)  of  the   Companies  Act,   1910. 
**)  See  Section  88   (3)  of  the  Companies  Act,  1910. 
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and  extent  of  the  interest  of  the  firm  with  a  state- 
ment of  all  sums  paid  or  agreed  to  be  paid  to  him 
or  to  the  firm  in  cash  or  shares  or  otherwise  by 
any  person  either  to  induce  him  to  become  or  to 
qualify  him  as  a  director  or  otherwise  for  services 
rendered  by  him  or  by  the  firm  in  coimexion  with 
the  promotion  or  formation  of  the  company. 

Whether  the  articles  contain  any  provisions  pre- 
cluding holders  of  shares  or  debentures  receiving 
and  inspecting  balance-sheets  or  reports  of  the 
auditors  or  other  reports. 


Nature  of  the  provisions. 


(Signatures  of  the   persons   above  named    as   directors    or 
proposed  directors  or  of  their  agents  authorized  m  MTi'ting) 


Balance-sheet  of 

{Including  London  Branch  at 
Dr. 


Form  B. 
Companies  Act,  1910. 


At 


Jbeing  a  banking  compani/] 


To  Capital  paid  up  (viz.: 

Preference    almres    paid    in 

cash  to 
Ordinary  shares  paid  up  tu 
per  slmre) 
„  Notes  in  circulation 
„  BiUs  in  circulation 
„  Government  Deposits 
Not  bearing  interest 
Bearing  interest 

„  Other    Deposits    (and    interest' 
accrued) 

Not  bearing  interest 
Bearing  interest 
„  Balances   due  to   other  banks 
„  Contingent    liabiUties    as    per 
contra 

(Debentures     or    debenture 

stock  outstanding  if  any) 

(Debts  due  on  judgment  if 

any) 
(Debts    due     and     secured 
otherwise  than  by  deben- 
tures or   debenture  stock 
if  any) 
(Amounts  due  on  contracts 
not  included   in  any  of 
the  above  mentioned  items 
if  any) 
(Any  other  liabilities  if  any) 
„  (Reserve  fund  if  any) 
„  Profit  and  loss 


£  s.  d. 


£  s.  d.       £  s.  d. 


By  Coin,  bullion,  and  csish 
at  bankers 

,,  {G<  vernment ,  munici- 
pal and  other  public 
stocks,  and  funds  and 
other  debentures  if  any) 

,,  Bills  and  remittances  in 
transitu 

„  Notes  and  bills  of  other 
banks 

,,  Balances  due  from 
other  banks 

,,  (Stamps  if  any) 


Real  estate,  consisting  of  bank 
premises 

Other  real  estate 

Bills  discounted  and  other  ad- 
vances, exclusive  of  provision 
for  bad  or  doubtful  debts 

(Money  due  to  bank  other  than 
as  above  mentioned,  exclusive 
of  provision  for  bad  or  doubt- 
ful debts  if  any) 

Liabilities  of  customers  and 
others  in  respect  of  con- 
tingent liabilities  as  per 
contra 

(Shares  in  other  companies  if 
any) 


I,  (manager  or  public  officer  or  by  whatever  designation  the  principal  officer  is  styled),  do 
solemnly  and  sincerely  declare 

(That  the  reserve  fund  (if  any)  and  accumulated  profits  (if  any)  are  used  in  the  business 

or  how  otJierwise.) 
That  the  accompanying  statement  and  balance-sheet  of  the  bank  is,  to  the  best 

of  my  knowledge  and  behef,  true  in  every  particular. 
(Names,  addresses,  and  occupations  of  the  persons  who  are  the  directors  of  the  company 
at  the  date  of  the  statement.) 


344  VICTORIA. 

And  I  make  this  solemn  declaration  conscientious^  believing  the  same  to  be  true 
and  by  virtue  of  the  provisions  of  an  Act  of  the  ParUament  of  Victoria  rendering 
persons  making  a  false  declaration  punishable  for  wilful  and  corrupt  perjury. 
Declared  at  Melbourne  in  the  State  of  Victoria  this  day  of 

We  '  of  Melbourne,  being  directors 

of  the  do  hereby  certify 

that  in  our  opinion  the  above  balance-sheet  is  true  and  correct  and  is  drawn  up  so  as  to  exhibit 
a  true  and  correct  view  of  the  state  of  the  company's  affairs. 
Dated  at  Melbourne  this  day  of 

Form  C. 
Companies  Act,  1910. 

Company  or  Society  Limited  (not  being  u  Banking  Company). 

Balance-sheet  at  10 

Liabilities.  Assets^). 

1)  Capital  3)  Government,  Municipal  and  other  Pubho 

Reserve  fund  (for  particulars  of  specific  Debentures  or  Stock 

investments,  if  any,  see  contra)  ^)  Freehold  property 

Profit  and  loss  Leasehold  property,  showing  the  provision 

Debentures  made  for  depreciation  and  ultimate  ex- 

Mortgages  tinction  of  the  asset 

Deposits  with  accrued  interest  3)  Plant  and  machinery 

Sundry  creditors  3)  Fixtures,  fittings,  and  furniture 

Amounts  owing  on  open  accounts  ^)  Stock  in  trade 

Amounts  owing  on  judgment  Sundry  debtors  (after  making  provision  for 

Bills  and  notes  payable  all  debts  considered  bad  or  doubtful) 

Bankers,  amount  of  overdrawn  accounts  Bills  and  notes  receivable   (after  making 

Contingent  habilities  provision  for  all  debts  considered  bad  or 

doubtful) 
Loans  on  mortgage  of  freehold  property 
3)  Shares  in  other  companies 
Amount  at  credit  with  bankers 
Cash  in  hand 
3)  Other  items  (specifying  them) 
Contingent  assets 
I,  (manager   or   public   officer,    or   by   wlmtever  de- 

signation the  principal  officer  is  styled)  do  solemnly  and  sincerely  declare  — 

That  the  reserve  fund  (if  any)  and  accumulated  profits  (if  any)  are  used  in  the  business 
(or  how  otherwise). 

That  the  accompanying  statement  and  balance-sheet  of  the  company  is,  to  the  best  of 
my  knowledge  and  behef,  true  in  every  particular. 

That  the  names,  addresses,  and  occupations  of  persons  who  are  the  directors  of  the  com- 
pany at  the  date  of  this  statement  are  — 

And  I  make  this  solemn  declaration  conscientiously  beheving  the  same  to  be  true  and  by 
virtue  of  the  provisions  of  an  Act  of  the  Parhament  of  Victoria  rendering  persons  making  a  false 
declaration  punishable  for  Avilful  and  corrupt  perjury. 

Declared  at  ,  in  the  State  of  Victoria,  this  day 

of 

We,  of,  ,  and  ,  of 

,  being  the  directors  of  the 
Limited,  do  hereby  certify  that,  in  our  opinion,  the  above  balance-sheet  is  correct,  and  is  drawn 
up  so  as  to  exhibit  a  correct  view  of  the  state  of  the  company's  shares. 
Dated  at  this  day  of 

Form  D. 
Form  of  Statement  to  be  published  by  Banking  and  Insurance  Companies  and  Deposit, 

Provident,  or  Benefit  Societies. 
I  (manager,  or  as  the  case  tnay  be)  do  solemnly  and  sincerely  declare  — 
*)  The  share  capital  of  the  company  is  divided  into  shares  of 

each. 

I)  Distinguish  between  the  various  classes  of  shares  issued,  show  the  amount  or  amounts 
called  up  thereon,  and  the  arrears  of  calls  unpaid,  and  specify  what  amount  of  capital  has 
been  paid  up  in.  money,  and  what  amount  otherwise  than  in  money.  —  ^)  The  particulars 
of  specific  investments,  if  any,  of  reserve  fimd  must  be  set  out  clearly.  —  ^)  Basis  of  value, 
whether  at  cost  price,  market  price,  or  otherwise,  to  be  stated.  A  statement  of  profit  and 
loss  shall  be  annexed  to  and  form  part  of  the  balance-sheet.  —  *)  If  the  company  has  no 
share  capital  the  portion  of  the  statement  relating  to  capitaland  shares  must  be  omitted. 
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The  number  of  shares  issued  is 

Calls  to  the  amount  of  pounds  per  share  have  been  made  under  which 

the  sum  of  pounds  has  been  received. 

The  Uabilities  of  the  company  on  the  first  day  of  January  (or  July)  were  — 

Debts  owing  to  sundry  persons  by  the  company  — 

On  judgment  £ 

On  specialty  £ 

On  notes  or  bills  £ 

On  simple  contracts  £ 

On  estimated  HabiHties  £ 

The  assets  of  the  company  on  that  day  were  — 
Government  securities  {stating  them) 
Bills  of  exchange  and  promissory  notes  £ 
Cash  at  the  bankers  £ 
Other  securities  £ 

And  I  make  this  solemn  declaration  conscientiously  beheving  the  same  to  be  true  and  by 
virtue  of  the  provisions  of  an  Act  of  the  ParUament  of  Victoria  rendering  persons  making  a  false 
declaration  punishable  for  wilful  and  corrupt  perjury. 

Form  E. 
fflemorandum  of  Association  of  a  Company  limited  by  Shares. 
1st.    The  name  of  the  company  is  "The  Eastern  Steam  Packet  Company  Limited." 
2nd.  The  objects  for  which  the  company  is  estabhshed  are  "the  conveyance  of  passengers 
and  goods  in  ships  or  boats  between  such  places  as  the  company  may  from  time  to  time  deter- 
mine and  the  doing  all  such  other  things  as  are  incidental  or  conducive  to  the  attainment  of 
the  above  object." 

3rd.    The  Uability  of  the  members  is  Umited. 

4  th.  The  share  capital  of  the  company  is  Two  hundred  thousand  pounds  divided  into  one 
thousand  shares  of  Two  hundred  pounds  each. 

We  the  several  persons  whose  names  and  addresses  are  subscribed  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association  and  we  respectively  agree 
to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 
Shares  taken 

by  each 
Subscriber. 


1.  John  Jones  of  .                           .    merchant  200 

2.  John  Smith  of  .                                                                     „  25 

3.  Thomas  Green  of  .    .                                                                     „  30 

4.  John  Thompson  of  .,  40 

5.  Caleb  White  of  ...                                                         „  15 

Total  shares  taken  -  310 

Dated  the  day  of  19 

Witness  to  the  above  signatures, 
A.B.,  No.  13  Little  Collins-street,  Melbourne. 

Form  F. 

Memorandum  and  Articles  of  Association  of  a  Company  limited  by  Guarantee  and  not  having 

a  Share  Capital. 

Memorandum  of  Association. 

1st.    The  name  of  the  company  is  "The  Mutual  Marine  Association  Limited." 

2nd.  The  objects  for  which  the  company  is  established  are  "the  mutual  insurance  of  ships 
belonging  to  members  of  the  company  and  the  doing  all  such  other  tilings  as  are  incidental  or 
conducive  to  the  attainment  of  the  above  object. 

3rd.    The  habihty  of  the  members  is  hniited. 

4  th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  its  being  wound  up  while  he  is  a  member  or  within  one  year  afterwards, 
for  payment  of  the  debts  and  habiHties  of  the  company  contracted  before  he  ceases  to  be  a 
member  and  the  costs,  charges,  and  expenses  of  winding  up  and  for  the  adjustment  of  the  rights 
of  the  contributories  among  themselves  such  amount  as  may  be  required  not  exceeding  ten 
pounds. 

We  the  several  persons  whose  names  and  addresses  are  subscribed  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association. 
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Names,  Addresses,  and  Descriptions  of  Subscribers. 

1.  John  Jones  of       .        .  merchant. 

2.  John  Smith  of     .  .    .  ,. 

3.  Thomas  Green  of         .  .  .  ,. 

4.  John  Thompson  of  .  ,, 

5.  Caleb  White  of  .        . 
Dated  the            day  of  19 

Witness  to  the  above  signatures, 

A.B.,  No.  13  Little  Collins-street,  Melbourne. 

Articles  of  Association  to  accompany  preceding  Memorandum  ot  Association. 

Nuinber  of  members. 

1.  The  company  for  the  purpose  of  registration  is  declared  to  consist  of  five  hundred 
members. 

2.  The  directors  hereinafter  mentioned  may  whenever  the  business  of  the  association 
requires  it  register  an  increase  of  members. 

Definition  of  members. 

3.  Every  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the  company 
who  insures  any  ship  or  share  in  a  ship  in  pursuance  of  the  regulations  hereinafter  contained. 

General  meetings. 

4.  The  first  general  meeting  shall  be  held  at  such  time  not  being  less  than  one  month  nor 
more  than  three  months  after  the  incorporation  of  the  company,  and  at  such  place  as  the  di- 
rectors may  determine. 

5.  A  general  meeting  shall  be  held  once  in  every  year  at  such  time  (not  being  more  than 
fifteen  months  after  the  holding  of  the  last  preceding  general  meeting)  and  place  as  may  be 
prescribed  by  the  company  in  general  meeting  or  in  default  at  such  time  in  the  month  follow- 
ing that  in  which  the  anniversary  of  the  company's  incorporation  occurs  and  at  such  place  as 
the  directors  shall  appoint.  In  default  of  a  general  meeting  being  so  held  a  general  meeting 
shall  be  held  in  the  month  next  following  and  may  be  convened  by  any  two  members  in  the  same 
manner  as  nearly  as  possible  as  that  in  which  meetings  are  to  be  convened  by  the  directors. 

6.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings ;  all  other  general 
meetings  shall  be  called  extraordinary. 

7.  The  directors  may  whenever  they  think  fit  and  shall  on  a  requisition  made  in  writing 
by  any  five  or  more  members  convene  an  extraordinary  general  meeting. 

8.  Any  requisition  made  by  the  members  must  state  the  object  of  the  meeting  proposed 
to  be  called  and  must  be  signed  by  the  requisitionists  and  deposited  at  the  registered  office  of 
the  company. 

9.  On  receipt  of  the  requisition  the  directors  shall  forthwith  proceed  to  convene  a  general 
meeting;  if  they  do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty-one  days  from 
the  date  of  the  requisition  being  so  deposited  the  requisitionists  or  any  other  five  members  may 
themselves  convene  a,  meeting. 

Proceedings  at  general  meetings. 

10.  Seven  days'  notice  at  the  least  specifying  the  place  the  day  and  the  hour  of  meeting, 
and  in  case  of  special  business  the  general  nature  of  the  business  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned  or  in  such  other  manner  if  any  as  may  be  prescribed  by  the 
company  in  general  meeting  but  the  non-receipt  of  such  a  notice  by  any  member  shall  not  in- 
validate the  proceedings  at  any  general  meeting. 

11.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  all  that  is  transacted  at  an  ordinary  meeting  with  the  exception  of  the  consideration  of  the 
accounts,  balance-sheets,  and  the  ordinary  report  of  the  directors  and  auditors  the  election  of 
directors  and  other  officers  in  the  place  of  those  retiring  by  rotation  and  the  fixing  of  the 
remuneration  of  the  auditors. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of  a  dividend 
unless  a  quorum  of  members  is  present  at  the  commencement  of  the  business.  The  quorum 
shall  be  ascertained  as  follows  (that  is  to  say):  if  the  members  of  the  company  at  the  time  of 
the  meeting  do  not  exceed  ten  in  number  the  quorum  shall  be  five,  if  they  exceed  ten  there  shall 
be  added  to  the  above  quorum  one  for  every  five  additional  members  up  to  fifty,  and  one  for 
every  ten  additional  members  after  fifty  with  this  limitation  that  no  quorum  shall  in  any  case 
exceed  thirty. 

13.  If  •ndthin  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  members 
is  not  present  the  meeting  if  convened  on  the  requisition  of  the  members  shall  be  dissolved,  in 
any  other  case  it  shall  stand  adjourned  to  the  same  day  in  the  following  week  at  the  same  time 
and  place  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not  present  it  shall  be 
adjourned  sine  die. 

14.  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  every  general  meet- 
ing of  the  company. 
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15.  If  there  is  no  such  chairman  or  if  at  any  meeting  he  is  not  present  at  the  time  of  holding 
the  same  the  members  present  shall  choose  some  one  of  their  number  to  be  chairman  of  that 
meeting. 

16.  The  ohairmaji  may  with  the  consent  of  the  meeting  adjourn  the  meeting  from  time 
to  time  and  from  place  to  place  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

17.  At  any  general  meeting  unless  a  poll  is  demanded  by  at  least  three  members  a  decla- 
ration by  the  chairman  that  a  resolution  has  been  carried  and  an  entry  to  that  effect  in  the  book 
of  proceedings  of  the  company  shall  be  conclusive  evidence  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  the  resolution. 

18.  If  a  poU  is  demanded  in  maimer  aforesaid  the  same  shall  be  taken  in  such  manner  as 
the  chairman  directs  and  the  result  of  the  poU  shall  be  deemed  to  be  the  resolution  of  the  meet- 
ing at  which  the  poll  was  demanded. 

Votes  of  members. 

19.  Every  member  shall  have  one  vote  and  no  more. 

20.  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee,  curator  bonis,  or 
other  legal  curator. 

21.  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  due  from  him 
to  the  company  have  been  paid. 

22.  On  a  poll  votes  may  be  given  either  personally  or  by  proxy.  A  proxy  shall  be  ap- 
pointed in  writing  under  the  hand  of  the  appointer  or  if  suchappointer  is  a  corporation,  under 
its  common  seal. 

23.  No  person  shall  act  as  a  proxy  unless  he  is  a  member  or  unless  he  is  appointed  to  act 
at  the  meeting  as  proxy  for  a  corporation. 

The  instrument  appointing  him  shall  be  deposited  at  the  registered  office  of  the  com- 
pany not  less  than  forty-eight  hours  before  the  time  of  holding  the  meeting  at  which  lie  proposes 
to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form: 

Company  Limited, 
of 
being  a  member  of  the  Company  Limited  hereby  appoint 

of  as  my  proxy  to  vote  for  me  and  on 

my  behalf  at  the  (ordinary  or  extraordinary  as  the  case  may  be)  general  meeting  of  the  company 
to  be  held  on  the  day  of 

and  at  any  adjournment  thereof. 

Signed  this  day  of 

Directors. 

25.  The  number  of  the  directors  and  the  names  of  the  first  directors  shall  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

26.  Until  directors  are  appointed  the  subscribers  of  the  memorandum  of  association  shall 
for  all  the  purposes  of  the  Companies  Act,  1910,  be  deemed  to  be  directors. 

Powers  of  directors. 

27.  The  business  of  the  company  shall  be  managed  by  the  directors  who  may  exercise 
all  such  powers  of  the  company  as  are  not  by  the  Companies  Act,  1910,  or  by  any  statutory 
modification  thereof  for  the  time  being  in  force  or  by  these  articles  required  to  be  exercised 
by  the  company  in  general  meeting  but  no  regulation  made  by  the  company  in  general  meeting 
shall  invalidate  any  prior  act  of  the  directors  Tihich  would  have  been  valid  if  that  regulation 
had  not  been  made. 

Election  of  directors. 

28.  The  directors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  company. 
{Here  insert,  rules  as  to  mode  in  ivhich  business  of  insurance  is  to  be  conducted.) 

Audit. 

29.  Auditors  shall  be  appointed  and  their  duties  regulated  in  accordance  with  sections 
one  hundred  and  twenty  and  one  hundred  and  twenty-one  of  the  Companies  Act,  1910,  or  any 
statutory  modification  thereof  for  the  time  being  in  force  and  for  this  purpose  the  said  sections 
shall  have  effect  as  if  the  word  "members"  were  substituted  for  "shareholders"  and  as  if  "first 
general  meeting"  were  substituted  for  "statutory  meeting." 

Notices. 

,30.  A  notice  may  be  given  by  the  company  to  any  member  either  personally  or  by  sending 
it  by  post  to  him  to  his  registered  address. 

31.  Where  a  notice  is  sent  by  post  service  of  the  notice  shall  be  deemed  to  be  effected  by 
properly  addressing,  prepaying,  and  posting  a  letter  containing  the  notice  and  unless  the  contrary 
is  proved  to  have  been  effected  at  the  time  at  which  the  letter  would  be  deUvered  in  the  ordinary 
course  of  post 
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Xames,  addresses,  and  descriptimis  of  subscribers. 

1.  John  Jones  of  .  .    .  .  merchant. 

2.  John  Smith  of  .    .  .  ., 

3.  Thomas  Green  of         .  .  .  ., 
4k.  John  Thompson  of  . 

5.  Caleb  White  of 
Dated  the  day  of  19 

Witness  to  the  above  signatures, 

A.B.,  No.  13  Little  Colhns-street,  Melbourne. 


Form  G. 
Memorandum  and  Articles  of  Association  of  a  Company  limited  by  Guarantee  and  having  a 

Share  Capital. 
Memorandum  of  association. 

1st.    The  name  of  the  company  is  "The  Highland  Hotel  Company  Limited." 

2nd.  The  objects  for  which  the  company  is  estabUshed  are  "the  facihtating  travelling  by 
tourists  and  others  in  Victoria  by  providing  hotels  and  conveyances  by  sea  and  by  land  for  the 
accommodation  of  travellers  and  the  doing  all  such  other  things  as  are  incidental  or  conducive 
to  the  attainment  of  the  above  objects." 

3rd.    The  liabiHty  of  the  members  is  limited. 

4th.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  com- 
pany in  the  event  of  its  being  wound  up  while  he  is  a  member  or  within  one  year  afterwards 
fpr  payment  of  the  debts  and  Uabilities  of  the  company  contracted  before  he  ceases  to  be  a 
member  and  the  costs,  charges,  and  expenses  of  windmg-up  the  same  and  for  the  adjustment  of 
the  rights  of  the  contributories  amongst  themselves  such  amount  as  may  be  required  not  exceed- 
ing Twenty  pounds. 

5  th.  The  share  capital  of  the  company  shaU  consist  of  Kve  hundred  thousand  pounds 
divided  into  five  thousand  shares  of  One  hundred  pounds  each. 

We  the  several  persons  whose  names  and  addresses  are  subscribed  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association  and  we  respectively 
agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respec- 
tive names: 


Number  of 

Names,  Addresses,  and  Description  of  Subscribers. 

Shares  taken 
by  each 

Subscriber. 

1.  John  Jones  of 

merchant 

200 

2.  John  Smith  of 

.. 

25 

3.  Thomas  Green  of 

30 

4.  John  Thompson  of 

5.  Caleb  White  of     . 

40 
15 

Total  shares  taken  .         |  310 

Dated  the  day  of  19     . 

Witness  to  the  above  signatures, 

A.B.  No.  13  Little  CoHins-street,  Melbourne, 

Articles  of  association  to  accompany  preceding  memorandum  of  association. 

1.  The  directors  may  with  the  sanction  of  the  company  in  general  meeting  reduce  the 
amount  of  shares  in  the  company. 

2.  The  directors  may  with   the  sanction  of  the  company  in  general  meeting  cancel  any 
shares  belonging  to  the  company. 

3.  AH  the  articles  of  Table  A.  of  the  Companies  Act,  1910,  shall  be  deemed  to  be  incorpo- 
rated with  these  articles  and  to  apply  to  the  company. 

Names,  addresses,  and  description  of  subscribers. 

1.  John  Jones  of  .  .  merchant. 

2.  John  Smith  of  ....,, 

3.  Thomas  Green  of  .  .  , 
i.  John  Thompson  of 

5.  Caleb  White  of     . 

Dated  the  day  of  19     . 

Witness  to  the  above  signatures, 

A.B.,  No.  13  Little  Colhns-street,  Melbourne. 
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Form  H. 
Memorandum  and  Articles  of  Association  of  an   unlimited  Company  having  a  Share  Capital. 

Memorandum  of  association. 
lat.    The  name  of  the  company  is  "The  Patent  Stereotyjie  Company." 
2nd.   The  objects  for  which  the  company  is  estabhshed  are  "the  working  of  a  patent  me- 
thod of  founding  and  casting  stereotype  plates  of  which  method  John  Smith  of  Melbourne  is 
the  sole  patentee." 

We  the  several  persons  whose  names  are  subscribed  are  desirous  of  being  formed  into  a  com- 
pany in  pursuance  of  this  memorandum  of  association  and  we  respectively  agree  to  take 
the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names: 


Names,   Addresses,   and  Description  of  Subscribers. 

Number  ol 
Shares  taken 

by  each 
Subscriber. 

1. 

2. 
3. 
4. 
5. 

John  Jones  of                                    ,            . 
John  Smith  of 
Thomas  Green  of     . 
John  Thompson  of 
Caleb  White  of 

Total  shares  taken 

merchant 

• 

3 

2 
1 
2 

2 

10 

Dated  the  day  of  19     . 

Witness  to  the  above  signatures, 

A.B.,  No.  20  Collins-street,  Melbourne. 

Articles  of  association  to  accompany  the  precedinq  memorandum  of  association. 

1.  The  share  capital  of  the  company  is  Two  thousand  pounds  divided  into  twenty  shares 
of  One  hundred  pounds  each. 

2.  AU  the  articles  of  Table  A  of  the  Companies  Act,  1910,  shall  be  deemed  to  be  incorpo- 
rated with  these  articles  and  to  apply  to  the  company. 


Names,  addresses,  aiui 

1.  John  Jones  of 

2.  John  Smith  of  . 

3.  Thomas  Green  of 

4.  John  Thompson  of 
.-,.  Caleb  Wliite  of 

Dated  the  day  of  19 

Witness  to  the  above  signatures, 

A.B.,  No.  20  Colhns-street,  Melbourne. 


description  of  subscribers. 


merchant. 


Form  I.    As  required  by  Part  II  of  the  Act. 


Summary  of  share  capital  and  shares  of  the 

Limited  made  up  to  the  day  of  19 

day  after  the  date  of  the  first  ordinary  general  meeting  in  19 


Company 
(being  the  fourteenth 


Nominal  share  capital  £ 


divided  into^) 


shares  of 
shares  of 


Total  number  of  shares  taken  up ;)  including  shares  held  under 
share  warrants  to  the  day 

of  19       (which  number  must  agree  with  the 

total  shown  in  the  hst  as  held  by  existing   members  includ- 
ing shares  held  under  share  warrants) 

Number  of  shares  issued  subject  to  payment  whoUy  in  cash  .    . 
Number  of  shares  issued  as  fully  paid  up  otherwise  than  in  cash 
Number  of  shares  issued  as  partly  paid  up  to  the  extent  of 
share  otherwise  than  in  cash 

1)  There  has  been  called  up  on  each  of  shares,  £ 
There  has  been  called  up  on  each  of                        shares,  £ 

2)  There  has  been  called  up  on  each  of  shares,  £ 

3)  Total  amount  of  calls  received  including  payments  on  appHcation  and  allot-  \ 

ment       / 


per  \ 
•        ( 


each, 
each. 


1)  When  there  are  shares  of  different  kinds  or  amounts  (e.  g..  Preference  and  Ordinary, 
or  £  10  or  £  5)  state  the  numbers  and  nominal  values  separately.  —  '^)  Wlnere  various  amounts 
have  been  called  or  there  are  shares  of  different  kinds  state  them  separately.  —  3)  Include 
what  has  been  received  on  forfeited  as  well  as  on  existing  shares. 
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Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares  \ 

which  have  been  issued  as  fully  paid  up  otherwise  than  m  cash  ....(£ 
Total  amount  (if  any)  agreed  to  be  considered  as  paid  on  shares  \ 

which  have  been  issued  as  partly  paid  up  to  the  extent  of  per  share     .    (   £ 

Total  amount  of  calls  unpaid £ 

Total  amo\int  (if  any)  of  sums  paid  by  way  of  commission  in  respect  of 
shares  or  debentures  or  allowed  by  way  of   discount  since  date  of  last 

summary 

Total  amount  (if  any)  paid  oni)  shares  forfeited £ 

Total    amount   of   shares    and    stock    for    which   share   warrants   are    out-  \ 

standing    .  /  £ 

Total  amount  of  share  warrants  issued  and  surrendered  respectively  since  \ 

date  of  last  summary J   £ 

Number  of  shares  or  amount  of  stock  comprised  in  each  share  warrant     . 
Total  amount  of  debts  due  from  the  company  in  respect  of  all  mortgages 
and  charges  which  are  required  to  be  registered  with  the  Registrar- General 
or  which  would  require  registration  if  created  after  the  twenty-fourth  day  of  ( 

December  eighteen  hundred  and  ninety-six J   £ 

list  of  persons  holding  shares  in  the  Company 

Limited  on  the  day  of  19      and  of  pprsons  who  have  held 

shares  therein  at  any  time  since  the  date  of  the  last  return  showing  their  names  and  ad- 
dresses and  an  account  of  the  shares  so  held. 


«  e'3 

_  o  « 
a  U2 


Names,  Addresses,  and 
Occupations. 


go 


Account  of  Shares. 


*  Number  oj  Shai-es 

held  by  existing 

Members  at  Date  of 

Return. 


•  •♦Particulars  of  Shares 
transferred  since  the  Date 
of  the  last  Return  by 
Persons  who  are  stiU 
Members. 


!  Number.* 


Date  of 
Kegistration 
of  Transfer. 


•••Particulars  of  Shares 
transferred  since  the  Date 
of  the  last  Return  by  Per- 
sons who  have  ceased  to 
be  Members. 


Number.' 


Date  of 
Begistration 
of  Transfer. 


*)  The  aggregate  number  of  shares  held,  and  not  the  distinctive  numbers,  must  be  stated,  and  the  column 
must  be  added  up  thioughout  so  as  to  -make  one  total  to  agree  with  that  stated  in  the  summary  to  have  been 
taken  up. 

**)  When  the  shares  are  of  different  classes  these  columns  may  be  subdivided  so  that  the  number  of  each 
class  held  or  transferred  may  be  shown  separately. 

*•*)  The  date  of  registration  of  each  transfer  should  be  given  as  well  as  the  number  of  shares  transferred  on 
each  date.  The  particulars  should  be  placed  opposite  the  name  of  the  transferror  and  not  opposite  that  of  the 
transferee,  but  the  name  of  the  transferee  may  be  inserted  in  the  "Remarks"  column  immediately  opposite  the 
particulars  of  each  transfer, 

Names  and  addresses  of  the  persons  who  are  the  Directors  of  the 

Limited  on  the  day  of  19 


Names. 


Addresses. 


Note.    Banking  companies  must  add  a  list  of  all  their  places  of  business. 

(Signature) 
(State  whether  manager  or  secretary) 


Form  J. 
The  Companies  Act,  1910. 

It  is  hereby  certified  that  the  within  written  document  has  been  proved  to  the  satisfac- 
tion of  me  one  of  the  Judges  of  the  Supreme  Court  of  the  State  of 
Victoria  to  be  a  true  copy  of  the  original  {here  describe  the  document  as  "Memorandum  of  asso- 
ciation", "Articles  of  association,"  or  as  the  case  may  require)  of  the  Com- 
pany (Limited)  and  that  the  day  of  is  the 
date  upon  which  the  said  original  was  filed  with  the  Registrar- General. 

Dated  this  day  of  19 

Judge  of  the  Supreme  Court. 

1)   Stale  tlie  aggregate  number  of  shares  forfeited  (if  any). 
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Form  K. 

The  Companies  Act,  1910. 

I  the  undersigned  being  the  duly  appointed 

Agent  of  (here  state  the  name  of  the  company  or  society)  do  he  eby  solenmly  and  sincerely  declare 
that  the  said  company  proposes  carrjdng  on  business  in  Victoria. 

The  name  of  the  Agent  of  the  said  company  or  society  is  (here  state  full  Christian  name  avd 
surname). 

The  address  of  the  said  Agent  in  Victoria  is  at  (here  state  the  city,  toivn,  or  place  where  situate, 
aitd  thf  name  of  the  street  and  number  of  house  if  any). 

The  name  of  the  company  or  society  is  (her?  state  name). 

The  place  wher  ■  the  said  company  or  society  was  formed  or  incorporated  is 

and  the  situation  of  its  head  office  is  at  (state  name  of  street 
&c.).    And  I  make  &c. 

Signature 
Taken  before  mo  this  day  of  19 

A   Justice  of  the  Peace. 

Form  L. 
The  Companies  Act,  1910. 

Tliis  is  to  certify  that  a  company  or  society  called  the 

formed  or  incorporated  in 
and  carrying  on  business  in  Victoria  did  on  the 
day  of  19      duly  file  in  the  office  of  the  Registrar- General  particu- 

lars of  its  name  and  the  name  and  place  of  abode  or  business  of  the  person  appointed  by  such 
company  or  society  as  Agent  to  carir  on  its  business  in  Victoria  and  that  the  name  of  the  Agent 
is  and  that  his  address  in  Victoria  is 

situated  at 

Given  under  my  hand  this  day  of  19 

Rcgistrar-Genpral. 


Third  Schedule. 

Provisions  referred  to  in  Section  290  of  the  Act. 
Provisions  relating  to: 

The  conclusiveness  of  certificates  of  incorporation  .... 
Restrictions  on  appointments  or  advertisements  of  directors    .    . 

Restrictions  on  commencement  of  business 

Returns  as  to  allotments 


s.  25 

.  s.  79 

s.  95 

s.  96 

Statutory  meetings a.  72 

The  particulars  as  to  directors  and  mortgage  debt  in  the  annual  summary    .    .  s.  33 

The  appointment  and  remuneration  and  powers  and  duties  of  auditors             ss.   120,  121 

Requirements  in  prospectus  .    .            .    .            .  s.  88 

Obligations  of  companies  where  no  prospectus  is  issued    .    .                s.  90 

Registration  of  mortgages  and  charges       .            s.  101 

Filing  accounts  of  receiver  and  manager s.  lO.S 

Notice  by  liquidator  in  voluntary  ivinding-up  of  his  appointment s.  188 

Rights  of  creditors  in  a  voluntary  winding-up s.  189 


Requirements  as  to  companies  established  outside  the  State  of  Victoria 


s.  270 


Fourth  Schedule. 
Part  I.    Enactments  Repealed. 


>.  umber  of  Act. 


Short  title. 


No.  1074  The  Companies  Act,  1890 


Xo.  1269  The  Companies  Act  Amendment  Act, 

1&92 
No.  1290      '    The  Trusts  Act,  1S93 
No.  1380      '    The  Companies  Documents  Act,  1S95 
No.  1421      j    The  Trusts  Act,  1S96 
No.  1442      I    The  Companies  Act  Amendment  Act, 

1896 


Extent  of  Repeal. 

Section  1  so  far  as  it  relates  to  Trading 

Companies. 
Sections  3    to    189    both    inclusive. 

Sections  386,  388,  and  389. 
The  whole  Act. 

The  whole  Act. 
The  whole  Act. 
Section  8. 
The  M'hok-  Act. 
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VICTORIA. 


Number  of  Act. 

Short  title. 

Extent  of  Repeal. 

Na  1482 

The  Companies  Act,  1896 

The  whole  Act  except  Division  L 
which  is  not  repealed  so  far  as  it 
applies  to  any  company  existing  at 
the  commencement  of  this  Act  and 
except  Divisions  II,  and  VI.  which 
are  repealed  only  so  far  as  they 
relate  to  companies  under  this  Act 
or  Part  I.  of  the  Companies  Act,  1890, 
or  Division  I.  or  Division  III.  of 
the  Companies  Act,  1896. 

No.  1488 

An  Act  to  amend  the  Compa 
1896 

nies  Act, 

The  whole  Act 

No.  1502 

An  Act  to  remove  certain  doubts  as 
to  the  operation  of  Section  31  of 

The  whole  Act. 

the  Companies  Act,  1896 

No.  1541 

The  Defunct  Companies  Act 

1S97 

The  whole  Act. 

No.  1645 

The  Companies  Act,  1900 

The  whole  Act. 

No.  1699 

The  Companies  Act,  1900 

Sections  10,  11,  12,  13,  14,  15,  16, 
and  17. 

No.  1886 

The  Companies  Act,  1903 

Sections  2,  3,  5,  and  6 

No.  2039 

The  Companies  Act,  1906 

The  whole  Act. 

No.  2079 

The  Companies  Act,  1907 

The  whole  Act. 

No.  2156 

The  Companies  Names  Act, 

190S 

The  whole  Act. 

No.  2203 

The  Companies  Names  Act, 

1909 

The  whole  Act. 

Table 

Showing  how  Sections  of  Acts  Consolidated  have  been  dealt  tvith. 


Sections  of  Repealed 
Acts. 


Companies  Act,  1890 
1 
2 
3 
4 

5\ 
6] 
7 

8\ 

9/ 
10 
11 

-{ 
„( 

14 

15 

,e{ 

■'! 

18 

19 

20 

21\ 

22/ 

23 

24 

25 

26 

271 

28/ 

29 

30 


Sections  of  Companies 
Act,  1910. 


9 
10 
11 

48 

12 

13 

14  \ 

22/ 

151 

48/ 

18 

19 

201 

22  j 

23  \ 
239/ 

24 

238 

26 

16 

29 
31 
36 
32 

33 

49 
50 


Remarks. 


Short  title,  commencement,  and  division. 

Repeal  and  saving  clause. 

Amended. 

Amended. 

Amended. 

Amended. 

Amended. 

Amended. 
Amended. 

Amended. 

Amended  by  No.  1482.    Further  amended. 

Amended. 
Amended. 

Amended. 

Amended. 

Amended. 
Amended. 
Amended. 

Amended. 

Amended. 
Amended. 
Amended. 
Amended. 

Amended. 

Amended. 
Amended. 
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Sections  of  Repealed 

Sections  of  Companies 

R  pm  fl  rlf  H 

Acts. 

Act,  1910. 

Xv  trill  £11  x\.a. 

Companies  Act,  1890, 

— continued. 

31 

34 

Amended. 

32 

30 

Amended. 

33 

37 

Amended. 

34 

38 

Amended. 

35 

51 

Amended. 

36  1 

37) 
38 

39 

Amended. 

40 

Amended. 

39 

132 

Amended. 

40 

69 

Amended. 

41  \ 

42  j 

«{ 

44 

70 

Amended. 

1081 
109/ 
116 

Amended. 

Amended. 

45  \ 
46/ 

47 

82 

Amended. 

83 

Amended. 

48 

84 

Amended. 

49 

124 

Amended. 

50 

71 

Amended. 

51 

21 

Amended. 

52 

76 

Amended. 

53 

74 

Amended 

54  \ 

55  J 
56 

77 

Amended 

85 

Amended. 

57  1 
58 
59 
60 

117 

Amended. 

61 

118 

Amended. 

62 

119 

Amended. 

63 

125 

Amended. 

64 



Not  re-enacted.    (See  No.  1058,  sec.  14.) 

65 

126 

Amended. 

66 

286 

Amended. 

68 

78  \ 
81/ 

287 

Amended. 

Amended. 

69 

— 

Not  re-enacted. 

70 

127 

Amended. 

71 

133 

Amended. 

72 

134 

Amended. 

73 

135 

Amended. 

74 

136 

Amended. 

75 

— 

Not  re-enacted. 

76 

137 

Amended. 

77 

138 

Amended. 

H 

139  \ 
140/ 

Amended. 

79 

141 

80 

142 

Amended. 

81 

143 

Amended. 

82 

144 

Amended. 

83 

145 

Amended. 

84 

146 

Amended. 

85 

132  (3)  134 

Amended. 

86 

147 

Amended.    (And  see  No.  1482,  sec.  149.) 

87 

— 

Repealed  by  No.  1482. 

88 

148 

Amended. 

89  1 
90 

1511 
154/ 
1                   155 

Amended. 

Amended. 

23 
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Sections  of  Repealed 

Sections  of  Companies 

"R  ftTYl  ArlcR 

Acts. 

Act,  1910. 

X\'t?Al-lail  lkD> 

Companies  Act,  1890, 

— continued. 

91 

155 

Amended. 

92 
931 
94) 
95 

— 

Repealed  by  No.  1482 

165 

Amended. 

166 

Amended. 

96 

167 

Amended. 

97 

168 

Amended. 

981 
99/ 
100 

169 

Amended. 

135  (3) 

Amended. 

101 

170 

Amended. 

102 

171 

Amended. 

103 

172 

Amended. 

104 

173 

Amended. 

1051 

106} 

174 

Amended. 

107  j 

108 



Not  re-enacted. 

1091 
110/ 

176 

Amended. 

111 

178 

Amended. 

112 

179 

Amended. 

113 

224  (1,  2,  3) 

Amended. 

114 

182 

Amehded. 

115 

76 

Amended. 

116 

183 

Amended. 

117 

184 

Amended. 

118 

185 

Amended, 

119 

186 

Amended; 

120  i 

132  (3) 1 
134/ 

Amended. 

121 

191 

Amended. 

122  \ 
123/ 
124 

192 

Amended. 

194 

Amended. 

125 

195 

Amended. 

126 

190 

Amended. 

127 

186  (viii.)  (ii.) 

Amended. 

1281 
129/ 

190  (1,  2,  3,  4,  5) 

Amended. 

130 

197 

Amended. 

131 

198 

Amended. 

132 

199 

Amended. 

133 

200 

Amended. 

134 

201 

Amended. 

135 

202 

Amended. 

136 

203 

Amended. 

137 

204 

Amended. 

138 

205 

Amended. 

139 

218 

Amended. 

140 

— 

Repealed  by  No.  1482. 

141 

219 

Amended. 

142 

— 

Not  re-enacted. 

143 

206 

Amended. 

1441 
145/ 
146 

212 

Amended. 

147  1 

148  ( 

193 

Amended. 

149  J 

150 

210 

Amended. 

151 

209 

Amended. 

152 

— 

Repealed  by  No.  1482. 

153 

214 

Amended. 
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Sections  of  Repealed 
Acts. 

Sections  of  Companies 
Act,  1910. 

Remarks. 

Companies  Act,  1S90, 

— continued. 

154  \ 
155/ 

215 

Amended. 

156 

216 

Amended. 

1571 
158/ 

228 

Amended. 

159  \ 

160  f 
161 

243 

Amended. 

244 

Amended. 

162 

245 

Amended. 

163 

246 

Amended. 

164 

247 

Amended. 

165 

246 

Amended. 

166 

248 

Amended. 

167 

249 

Amended. 

168 

250 

Amended. 

169 

251 

Amended. 

170 

252 

Amended. 

171 

253 

Amended. 

172 

. — 

Not  re-enacted.    (See  ss.  24  and  25.) 

173 

254 

Amended. 

174 

255 

A  mended. 

175 

256 

Amended. 

176 

257 

Amended. 

177 

259 

Amended. 

178 

260 

Amended. 

179 

261 

Amended. 

180 

262 

181) 
182/ 

27 

Amended. 

183/ 
184 

2631 
264/ 
265 

Amended. 

Amended. 

185 

266 

Amended. 

186 

267 

Amended. 

187 

268 

Amended. 

188 

269 

Amended. 

189 

— 

Not  re-enacted. 

386  ) 

388  } 

208 

Amended. 

389] 

387 

— 

Repealed  by  No.  1482. 

No.  1269. 

1 

— 

Short  title  and  construction. 

2 
31 

Repeal. 

t 

h 

9 

129 

Amended. 

131 

Amended. 

— 

Repealed  by  No.  1482. 

No.  1290. 

1 

— 

Short  title  and  construction.                       , 

2 

34  (1) 

Amended. 

3 

34  (4) 

Amended. 

No.  1380. 

1 

2] 



Short  title. 

3 
4 
5 

272 

6 

vj 

23* 
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Sections  of  Repealed 

Sections  of  Companies 

"RpiYiarks 

Acts. 

Act,  1910. 

XVCllltM.  XVO. 

No.  1421. 

8 

34  (2) 

Amended. 

No.  1442. 

1 

— 

Short  title. 

2 

— 

Not  re-enacted.     (See  sec.  129.) 

3 

■    ■   —    ■ 

Not  re-enacted. 

No.  1482. 

1 

— 

Short  title  and  construction,  citation,  and 
non-application. 

3 

1301 

8/ 

Amended. 

Repeal. 

4^ 

5 

6 

7 

8 

9 

10 

11 
12 

— 

Not  re-enacted. 

13 

14 

15 

16 

17 

18 

19 

No.  1482 — continued. 

20 

Not  re-enacted.  Continued  except  as  to 
Trading  Companies,  see  sec.  2  and  fourth 
Schedule. 

21 

95 

Amended. 

22 

33 

Amended. 

23  1 
24 
25 
26 

115 

Amended. 

27 

— 

Not  re-enacted. 

28 

121 

Amended. 

29 

— 

Not  re-enacted. 

30 

120 

Amended. 

31 

123 

Amended. 

32  \ 
33/ 
34 

121 

Amended. 

121 

Amended. 

35 

— 

Not  re-enacted. 

36 

— 

Not  re-enacted. 

37 

— 

Not  re-enacted. 

38 

— 

Not  re-enacted. 

39 

— 

Not  re-enacted. 

40 

— 

Not  re-enacted. 

41 

— 

Not  re-enacted. 

42 

— 

Not  re-enacted. 

43 

— 

Not  re-enacted. 

44 

273 

45 

274 

46 

275 

47 

276 

48 

277 

49 

278 

50 

280 

51 

281 

52 

238  (2) 
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Sections  of  Repealed 

Sections  of  Companies 

T-i  oTTi  Q  T*  Irc 

Acts. 

Act,  1910. 

JAiKii.xxtxi.i\a, 

No.  1482— continued. 

53  \ 

54/ 

101 

Amended  by  No.  1886.     Further 

amended. 

55 

72 

Amended. 

66 

73 

Amended. 

57 

77 

Amended. 

58 

93 

Amended. 

59 

96 

Amended. 

60 

27  (5) 

Amended. 

611 
62  / 

41 

Amended. 

63 

64 

65 
66 

. 

42 

Amended. 

67 

68 

69 

43 

Amended. 

70 

70 

Amended. 

71 



Not  re-enacted. 

72 



Not  re-enacted. 

73 



Not  re-enacted. 

74 



Not  re-enacted.     See  sec.  270  (3). 

75 

270  (12) 

76 



Not  re-enacted. 

77) 
78 
79 
80 

17 

Amended. 

81 

— 

Not  re-enacted 

821 
83  / 

17 

Amended. 

84                                          15 

Amended. 

85                     i                   — 

Not  re-enacted. 

86                    ;                  — 

Not  re-enacted. 

87                    1                  — 

Not  re-enacted. 

^   i                 :                  55  ( 

Amended. 

89/ 

64  \ 
57/ 
66 

Amended. 

90^ 

Amended. 

91 

56 

Amended. 

92                      1                    58 

Amended. 

95}             ! 

Amended. 

94 

60 

Amended. 

96 

61 

Amended. 

97 



Not  re-enacted. 

98 

48  (e) 

Amended. 

99 

Not  re-enacted. 

100 

62 

Amended. 

101 



Not  re-enacted. 

102 

' 

Not  re-enacted.     Continued  except  as  to 
Trading  Companies,  see  sec.  2  and  fourth 
Schedule. 

102 



Not  re-enacted. 

103 

87 

Amended. 

104 

88 

Amended. 

105 



Not  re-enacted. 

106 



Not  re-enacted. 

107 

91 

Amended. 

108 

79 

Amended. 

109 

80 

Amended. 

1101 

92 

Amended. 

111 

1 
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Sections  of  B«pesled 

Sections  of  Companies 

Remarks 

Acts. 

Act,  1910. 

.L  W/XXAMr^  4A.AJ* 

No.  1482 — continued. 

112 



Not  re-enacted. 

113 



Not  re-enacted. 

114 



Not  re-enacted. 

115 



Not  re-enacted. 

116 



Not  re-enacted. 

117 



Not  re-enacted. 

118 



Not  re-enacted. 

119 



Not  re-enacted. 

120 



Not  re-enacted. 

121 



Not  re-enacted.     See  sec.  131  (3). 

122 



Not  re-enacted. 

123 

224  (4) 

124 1 

125 

194  (1) 1 
259         / 

Amended. 

Not  re-enacted. 

126 



Not  re-enacted. 

127 



Not  re-enacted.     See  sec.  151. 

128 



Not  re-enacted. 

129 

163 

Amended. 

130 

150 

Amended. 

131 

152 

Amended. 

132 

153 

Amended. 

133 

177 

Amended. 

134 

162 

Amended. 

135 

213 

Amended. 

136  \ 
137/ 
138 

156 

Amended. 

155 

Amended. 

139 

222 

Amended. 

140                     '                  226 

141 

157 

Amended. 

142 

158 

Amended. 

143 

159 

Amended. 

144  \ 
145/ 
146 

160 

Amended. 

161 

Amended. 

147 

220 

Amended. 

148 

208 

Amended. 

149 

175 

Amended. 

150 

— 

Not  re-enacted.     See  sec.  229. 

151 

— 

Not  re-enacted. 

152 

— 

Not  re-enacted. 

153 

— 

Repealed  by  No.  1699. 

154 

— 

Not  re-enacted. 

155 

237  (2) 

Amended. 

1561 

157 

158 
159 

230 

Amended. 

160 

161 

162 

196  (6) 

163 

— 

Not  re-enacted. 

164 

— 

Not  re-enacted.     See  ss.  24  and  25. 

165 

— 

Not  re-enacted. 

166 

82 

Amended. 

167 

35  (2) 

168 

284 

169 

35  (1) 

Amended. 

170 

291 

171 

292 

Amended. 

172 

294 

Amended. 

173 

285 

Amended. 

174 

— 

Not  re-enacted. 

175 

289 

COMPANIES  ACT,  1910. 
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Sections  of  Repealed 

Sections  of  Companies 

Acts. 

Act,  1910. 

No.  1482 — continued. 

176 

130  (7) 

No.  1488. 

1 

— 

2 

— 

No.  1602. 

n 

2| 

3( 

4j 

No.  1541. 

1 

— 

2 

— 

3 

231 

4 

232 

5 

233 

6 

234 

7 

235 

8 

236 

9 

237 

No.  1645. 

1 

— 

2 

— 

3 

— 

4 

— 

5 

— 

No.  1699. 

10 

27  (6) 

11 

— 

12 

— 

13 

— 

14 

283 

15 

33  (5) 

16 

— 

17 

— 

No.  1886. 

2 

101  (10)  \ 
(5)1 

3 

— 

5 

130  (1) 

6 

157 

No.  2039. 

2 
3 

86 

4  ' 
5 

No.  2079. 

1 

— 

2 

— 

I] 

— 

No.  2156. 

2 

279 

No.  2203. 

2 

279 

Remarks. 


Not  re-enacted. 
Not  re-enaoted. 


See  sec.  123. 


Not  re-enacted.     See  sec.  123. 


Short  title  and  construction. 
Interpretation. 


Short  title  and  construction. 
Not  re-enacted.     See  sec.  229. 
Not  re-enacted. 
Not  re-enacted. 
Not  re-enacted. 


Amended. 
Not  re-enacted. 
Not  re-enacted. 
Not  re-enacted. 
Amended. 
Amended. 
Not  re-enacted. 
Not  re-enacted. 


Amended. 

Not  re-enacted. 

Amended. 

Amended. 


See  ss.  115  and  121. 
See  sec.  101. 


Amended. 


Short  title  and  citation. 
Repeal. 

Not  re-enacted.     See  sec.  123. 


3(30  TASMANIA. 

3.  Tasmania,    a)  33  Vic.  No.  22.    An  Act  for  the  Incorporation,  Re- 
gulation, and  Winding-up  of  Trading  Companies  and  other  Associations 

(22  d  October,  1869). 

Preliminary. 

Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  TAe  Compames  4c<,  1869. 
—  The  provisions  of  the  BiUs  of  Sate  Act,  1896  (60  Vic.  No.  52)  and  the  Bills  of  Sale  Act,  1900, 
(64  Vic.  No.  70)  do  not  apply  to  debentures  issued  by  any  company  registered  under  this  Act.  — 
e.   (6  Edw.  7,  No.  25)  §  5,  infra. 

Commencement  of  Act.  2.  This  Act  shall  not  come  into  operation  until  the 
first  day  of  January,  One  thousand  eight  hundred  and  seventy,  and  the  time  at 
which  it  so  comes  into  operation  is  hereinafter  referred  to  as  the  commencement 
of  this  Act. 

Definition  of  insm'ance  company,  3.  For  the  purposes  of  this  Act  a  company 
that  carries  on  the  business  of  insurance  in  common  with  any  other  business  or 
businesses  shall  be  deemed  to  be  an  insurance  company. 

Prohibition  of  partnerships  exceeding  certain  number.  4.  No  company,  asso- 
ciation, or  partnership  consisting  of  more  than  ten  persons  shall  be  formed  in  this 
Colony  after  the  commencement  of  this  Act,  for  the  purpose  of  carrying  on  the 
business  of  banking,  unless  it  is  registered  as  a  company  under  this  Act,  or  is 
formed  in  pursuance  of  some  other  Act  of  the  ParUament  of  Tasmania,  or  of 
Letters  Patent;  and  no  company,  association,  or  partnership  consisting  of  more 
than  twenty  persons  shall  be  formed  in  this  Cblony  after  the  commencement  of 
this  Act,  for  the  purpose  of  carrying  on  any  other  business  that  has  for  its  object 
the  acquisition  of  gain  by  the  company,  association,  or  partnership,  or  by  the 
individual  members  thereof  unless  it  is  registered  as  a  company  under  this  Act, 
or  is  formed  in  pursuance  of  some  other  Act  of  the  Parliament  of  Tasmania,  or 
of  Letters  Patent.  —  E.  §  1;  N.  S.  W.  a.  (No.  40  of  1899)  4  (1);  V.  a.  (No.  1074)  4;  S.  A. 
a.  (No.  557)  7;  Q.  e.  (27  Vic.  No.  4)  3;  W.  A.  a.  (56  Vic.  No.  8)  7;  N.  Z.  5.  —The  prohibition 
against  partnerships  consisting  of  more  than  a  certain  number  of  person  appUes  also  to  limited 
partnerships.  —  The  Limited  Partnerships  Act,  1908,  (8  Edw.  7,  No.  6)  §  4  (2). 

Division  of  Act.  .5.  This  Act  is  divided  into  nine  Parts,  relating  to  the  follow- 
ing subject  matters:  (Here  follows  an  analysis  of  the  Act.) 

Part  I.    Constitution  and  Incorporation  of  Companies  and  Associations 
under  this   Act.      Memorandum  of  association. 

6.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  5,  except:  "of  this  Part"  is  omitted. 

7.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  6,  except:  "or  registered"  and  "Part  of 
tins"  are  omitted;  "to"  is  inserted  before  "such  amount". 

Memorandum  of  association  of  a  company  limited  by  shares.  8.  Where  a  com- 
pany is  formed  on  the  principle  of  having  the  liabihty  of  its  members  limited  to 
the  amount  unpaid  on  their  shares,  hereinafter  referred  to  as  a  company  limited 
by  shares,  the  memorandum  of  association  shall  contain  the  following  things: 
that  is  to  say,  1.  The  name  of  the  proposed  company,  with  the  addition  of  the 
word  "hmited"  as  the  last  word  in  such  name.  2.  The  place  where  the  registered 
office  of  the  company  is  proposed  to  be  situate.  3.  The  objects  for  which  the  pro- 
posed company  is  to  be  estabhshed.  4.  A  declaration  that  the  liabihty  of  the 
members  is  limited.  5.  The  amount  of  capital  with  which  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certain  fixed  amount.  Subject  to  the 
following  regulations:  1.  That  no  subscriber  shall  take  less  than  one  share. 
2.  That  each  subscriber  of  the  memorandum  of  association  shall  write  opposite 
to  his  name  the  number  of  shares  he  takes.  —  E.  §  3;  N.  S.  W.  a.  (No.  40  of  1899) 
7;  V.  a.  (No.  1074)  7;  S.  A.  a.  (No.  557)  11,  12;  Q.  e.  (27  Vic.  No.  4)  7;  W.  A.  a.  (56  Vic.  No.  8) 
11,  13;  N.  Z.  15,  18. 

Memorandum  of  association  of  a  company  limited  by  guarantee.  9.  Where  a 
company  is  formed  on  the  principle  of  having  the  habihty  of  its  members  limited 
to  such  amount  as  the  members  respectively  undertake  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up,  hereinafter  referred  to 
as  a  company  limited  by  guarantee,  the  memorandum  of  association  shall  contain 
the  following  things:  that  is  to  say    1.  The  name  of  the  proposed  company,  with 
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the  addition  of  the  word  "limited"  as  the  last  word  in  such  name.  2.  The  place 
where  the  registered  office  of  the  company  is  proposed  to  be  situate.  3. — 4.  =  N. 
S.  W.  a.  (No.  40  of  1899)  8  (c— d).  —  E.  §  4;  N.  S.  W.  a.  (No.  40  of  1899)  8;  V.  a. 
(No.  1074)  10;  Q.  e.  (27  Vic.  No.  4)  8;  N.  Z.  16,  18. 

Memorandum  of  association  of  an  unlimited  company.  10.  Where  a  company 
is  formed  on  the  principle  of  having  no  limit  placed  on  the  liabihty  of  its  members, 
hereinafter  referred  to  as  an  unlimited  company,  the  memorandum  of  association 
shaU  contain  the  following  things:  that  is  to  say  1.  The  name  of  the  proposed 
company.  2.  The  place  where  the  registered  office  of  the  company  is  proposed 
to  be  situate.  3.  The  objects  for  which  the  proposed  company  is  to  be  estabhshed. 
—  E.  §  5;  N.  S.  W.  a.  (No.  40  of  1899)  9;  V.  a.  (No.  1074)  11;  S.  A.  a,  (No.  557)  11;  Q.  e. 
(27  Vic.  No.  4)  9;  W.  A.  a.  (56  Vic.  No.  8)  11;  N.  Z.  17. 

Stamp,  signature,  and  effect  of  memorandum  of  association.  11.  The  memo- 
randum of  association  shall  bear  the  same  stamp  as  if  it  were  a  deed,  and  shall 
be  signed  by  each  subscriber  in  the  presence  of,  and  be  attested  by,  one  witness 
at  the  least.  It  shall,  when  registered,  bind  the  company  and  the  members  thereof 
to  the  same  extent  as  if  each  member  had  subscribed  his  name  and  affixed  his 
seal  thereto,  and  there  were  in  the  memorandum  contained,  on  the  part  of  himself, 
his  heirs,  executors,  and  administrators,  a  covenant  to  observe  all  the  conditions 
of  such  memorandum,  subject  to  the  provisions  of  this  Act. 

Power  of  certain  companies  to  alter  memorandum  of  association.  12.  Any 
company  limited  by  shares  may  so  far  modify  the  conditions  contained  in  its 
memorandum  of  association,  if  authorised  to  de  so  by  its  regulations  as  originally 
framed,  or  as  altered  by  special  resolution  in  manner  hereinafter  mentioned,  as 
to  increase  its  capital,  by  the  issue  of  new  shares  of  such  amount  as  it  thinks  ex- 
pedient, or  to  consohdate  and  divide  its  capital  into  shares  of  larger  amount  than 
its  existing  shares,  or  to  convert  its  paid-up  shares  into  stock,  but,  save  as  aforesaid, 
and  save  as  is  hereinafter  provided  in  case  of  a  change  of  name,  no  alteration  shall 
be  made  by  any  company  in. the  conditions  contained  in  its  memorandum  of  asso- 
ciation. —  E.  §  7;  N.  S.  W.  a.  (No.  40  of  1899)  11;  V.  a.  (No.  1074)  13;  f.  (No.  1482)  51;  S.  A. 
a.  (No.  557)  14  (2);  Q.  e.  (27  Vic.  No.  4)  11;  W.  A.  a.  (56  Vic.  No.  8)  15;  N.  Z.  42.  —  Cp.  c. 
(59  Vic.  No.  19)  §  5,  infra. 

Power  of  companies  to  change  name.  13.  Any  company  under  this  Act,  with 
the  sanction  of  a  special  resolution  of  the  company  passed  in  manner  hereinafter 
mentioned,  and  with  the  approval  of  the  Governor  testified  in  writing  under  the 
hand  of  the  Colonial  Secretary,  may  change  its  name,  and  upon  such  change  being 
made  the  Registrar  shall  enter  the  new  name  on  the  Register  in  the  place  of  the 
former  name,  and  shall  issue  a  certificate  of  incorporation  altered  to  meet  the 
circumstances  of  the  case;  but  no  such  alteration  of  name  shall  affect  any  rights 
or  obligations  of  the  company,  or  render  defective  any  legal  proceedings  instituted 
or  to  be  instituted  by  or  against  the  company,  and  any  legal  proceedings  may  be 
continued  or  commenced  against  the  cohipany  by  its  new  name  that  might  have 
been  continued  or  commenced  against  the  company  by  its  former  name.  — E.  §8; 

N.  S.  W.  a,.  (No.  40  of  1899)  225;  V.  a.  (No.  1074)  22;  S.  A.  a.  (No.  557)  65;  Q.  e.  (27  Vio.  No, 
4)  12;  W.  A.  a.  (56  Vic.  No.  8)  67;  N.  Z.  160, 

Articles  of  association. 
Regulations  to  be  prescribed  by  articles  of  association.  14.  The  memorandum 
of  association  may,  in  the  case  of  a  company  limited  by  shares,  and  shall,  in  the 
case  of  a  company  limited  by  guarantee  or  unhmited,  be  accompanied,  when  re- 
gistered, by  articles  of  association  signed  by  the  subscribers  to  the  memorandum 
of  association,  and  prescribing  such  regulations  for  the  company  as  the  subscribers 
to  the  memorandum  of  association  deem  expedient.  The  articles  shall  be  expressed 
in  separate  paragraphs,  numbered  arithmetically,  and  may  be  either  written  or 
printed.  They  may  adopt  all  or  any  of  the  provisions  contained  in  the  Table 
marked  A  in  the  first  Schedule  hereto.  They  shall,  in  the  case  of  a  company, 
whether  limited  by  guarantee  or  unlimited,  that  has  a  capital  divided  into  shares, 
state  the  amount  of  capital  with  which  the  company  j)roposes  to  be  registered; 
and  in  the  case  of  a  company,  whether  limited  by  guarantee  or  unlimited,  that 
has  not  a  capital  divided  into  shares,  state  the  number  of  members  with  which 
the  company  proposes  to  be  registered,  for  the  purpose  of  enabling  the  Registrar 
to  determine  the  fees  payable  on  registration.  In  a  company  limited  by  guarantee 
or  unlimited,  and  having  a  capital  divided  into  shares,  each  subscriber  shall  take 
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one  share'^at  the  least,  and  shall  write  opposite  to  his  name  in  the  memorandum 
of  association  the  number  of  shares  he  takes.  —  E.  §§  4  (2),  5  (2),  10,  12;  N.  S.  W. 
a.  (No.  40  of  1899)  12;  V.  a.  (No.  1074)  14;  S.  A.  a.  (No.  557)  15;  Q.  e.  (27  Vic.  No.  4)  13; 
\V.  A.  a.  (56  Vic.  No.  8)  16;  N.  Z.  22. 

15.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  13,  except:  "first  Schedule"  is  substituted 
for  "second  Schedule". 

16.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  14,  except:  no  division  into  para-graphs; 
"they  shall  bear  the  same  stamp  as  if  they  were  contained  in  a  deed"  is  inserted 
after  "shaU  be  printed" ;  "and"  is  inserted  before  "all  moneys" ;  "such  conditions" 
is  substituted  for  "the  conditions";  "deemed  to  be  a  debt  due  from  such  member 
to  the  company  in  the  nature  of  a  specialty  debt"  is  substituted  for  "deemed  to 
be  a  specialty  debt".  —  Cp.  c  (59  Vie.  No.  19)  §  4,  infra. 

General  'provisions. 

17.  =  V.  a.  (No.  1074)  §  17,  except:  "Registrar"  is  substituted  for  "Registrar- 
General"  in  both  instances;  "Table  marked  B  in  the  first  Schedule"  is  substituted 
for  "third  Schedule" ;  "or  such  smaller  fees  as  the  Governor  in  Council  may  from 
time  to  time  direct"  is  inserted  before  "and  by  a  company";  "Table  marked  C 
in  the  first  Schedule"  for  "fourth  Schedule";  "in  either  case"  is  omitted;  the 
following  is  inserted  at  the  end  of  the  section;  "AH  fees  paid  to  the  Registrar  in 
pursuance  of  this  Act  shall  be  paid  into  the  Colonial  Treasury  and  form  part  of 
the  General  Revenue". 

18.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  16,  except:  "this  Part  of"  is  omitted  in 
both  instances;  "and  to  sue  and  be  sued  in  all  courts"  is  omitted. 

19.  =  V.  a.  (No.  1074)  §  20,  except:  "the  same  being  either  written  or  printed, 
if  any,  shall  be  forwarded  to  every  member  at  his  request  on  payment  of  the  sum 
of  one  shilling,  or  such  less  sum  as  may  be  prescribed  by  the  company  for  each 
copy"  is  substituted  for  the  words  from  "if  any"  to  "annex  as  aforesaid". 

20.  =  V.  a.  (No.  1074)  §21,  except:  throughout  "Registrar"  is  substituted 
for  "Registrar-General";  "in  the  opinion  of  the  Registrar-General"  is  omitted; 
"issue  a  certificate  of  incorporation"  is  substituted  for  "publish  a  notice  of  in- 
corporation". 

Part  II.  Prospectus;  Distribution  of  Capital  and  Liability  of  Members 
of  Companies  and  Associations  under  this  Act.    Prospectus. 

21.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  66,  except:  "formed  under  this  Part  of 
this  Act"  is  omitted;  "the  dates  and  the  names  of  the  parties  to  any  contract" 
is  substituted  for  "the  names  of  the  parties  to  and  the  date  of  any  contract". 

Distribution  of  capital. 

22.  =  V.  a.  (No.  1074)  §23,  except:  "this  Part  of"  is  omitted. 

23.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  18,  except:  "Part  of  this"  is  omitted  in 
both  places  where  it  occurs. 

24.  =  V.  a.  (No.  1074)  §25,  except:  "this  Part  of"  is  omitted. 

25.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  19,  except:  "every  company  under  this 
Act"  is  substituted  for  "every  company  formed  or  registered  under  this  Part  of 
this  Act";  in  Heu  of  (2)  the  following  is  inserted:  "Aiid  any  company  acting  in 
contravention  of  this  section  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  its  default  in  complying  with  the  provisions  of  this  section 
continues,  and  every  director  or  manager  of  the  company  who  knowingly  and 
wilfully  authorises  or  permits  such  contravention  shall  incur  the  Uke  penalty". 

26.  =  V.  a.  (No.  1074)  §27,  except:  "this  Part  of"  is  omitted;  "Registrar" 
is  substituted  for  "Registrar-General". 

27.  =  V.  a.  (No.  1074)  §  28,  except:  "this  Part  of"  is  omitted  in  both  places 
where  it  occurs;  "Registrar"  is  substituted  for  "Registrar-General";  "the  like 
penalty"  is  substituted  for  "a  like  penalty". 

28.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  22,  except:  "every  company  under  this 
Act"  is  substituted  for  "every  company  formed  or  registered  under  this  Part  of 
this  Act". 

29.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  23,  except:  "under  this  Act  and"  is  sub- 
stituted for  "formed  or  registered  under  this  Part  of  this  Act";  "of  this  Part"  is 
omitted  after  "provisions";  "on  the  list"  is  substituted  for  "in  the  list". 


COMPANIES  ACT,  1869.  363 

30.  =  V.  a.  (No.  1074)  §  8. 

31.  =  V.  a.  (No.  1074)  §  9,  except:  "as  in  the  last  section  mentioned"  is  in- 
serted after  "special  resolution". 

32.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  237. 

33.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  238,  except:  "a  company"  is  substituted 
for  "any  company  registered  under  this  Act";  "share  or"  is  inserted  before  "shares" 
in  both  cases. 

34.  =  V.  a.  (No.  1074)  §33,  except:  "and"  is  omitted  before  "except  when 
closed";  "it"  is  inserted  after  "hereinafter  mentioned",  and  "of  the  Supreme  Court" 
after  "any  judge". 

35.  ==  V.  a.  (No.  1074)  §  34,  except:  "this  Part  of"  is  omitted;  "some  news- 
paper circulating  in  the  locality  in  which"  is  substituted  for  "two  newspapers 
published  nearest  to". 

Notice  of  increase  of  capital  and  of  members  to  be  given  to  Registrar.  36.  Where 
a  company  has  a  capital  divided  into  shares,  whether  such  shares  may  or  may 
not  have  been  converted  into  stock,  notice  of  any  increase  in  such  capital  beyond 
the  registered  capital,  and  where  a  company  has  not  a  capital  divided  into  shares, 
notice  of  any  increase  in  the  number  of  members  beyond  the  registered  number, 
shall  be  given  to  the  Registrar  in  the  case  of  an  increase  of  capital,  within  fifteen 
days  from  the  date  of  the  passing  of  the  resolution  by  which  such  increase  has 
been  authorised,  and  in  the  case  of  an  increase  of  members  within  fifteen  days 
from  the  time  at  which  such  increase  of  members  has  been  resolved  on  or  has  taken 
place,  and  the  Registrar  shall  forthwith  record  the  amount  of  such  increase  of 
capital  or  members.  If  such  notice  is  not  given  within  the  period  aforesaid  the 
company  in  default  shall  incur  a  penalty  not  exceeding  five  pounds  for  every  day 
during  which  such  neglect  to  give  notice  continues,  and  every  director  and  manager 
of  the  company  who  knowingly  and  wiHuUy  authorises  or  permits  such  default 
shall  incur  the  like  penalty.  —  E.  §  44;  N.  S.  W.  a.  (No.  40  of  1899)  24;  V.  a.  (No.  1074) 
35;  S.  A.  a.  (No.  557)  75;  Q.  e.  (27  Vic.  No.  4)  33;  W.  A.  a.  (56  Vic.  No.  8)  77;  N.  Z.  43. 

37.  =  V.  a.  (No.  1074)  §36,  except:  the  beginning  word  is  "if"  instead  of 
"when";  "this  Part  of"  is  omitted;  "of  the  Supreme  Court"  is  inserted  after  "appli- 
cation to  a  judge" ;  "or  in  such  other  manner  as  the  said  Court  may  direct"  is  in- 
serted after  "chambers";  "or  Judge"  is  omitted  before  "may  either  refuse"  and 
before  "may  in  any  proceeding";  "application  or  petition"  is  substituted  for  "or 
application";  "the  Court"  is  inserted  between  "generally"  and  "may";  "provided 
that  the  Supreme  Court  may  direct  an  issue  to  be  tried  in  which  any  question  of 
law  may  be  raised  in  the  manner  directed  by  The  Common  Law  Procedure  Act 
No.  2"  is  substituted  for  the  sentence  beginning  with  "may  direct  an  issue"  to 
end  of  section.  —  E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (1—3);  V.  a.  (No.  1074)  36; 
S.  A.  a.  (No.  557)  35;  Q.  e.  (27  Vic.  No.  4)  34;  W.  A.  a.  (56  Vic.  No.  8)  36;  N.  Z.  106—107.  — 
For  a  case  in  which  under  the  facts  a  shareholder  was  held  entitled  to  have  his  name  struck 
from  the  register  of  shareholders,  because  of  variations  between  the  prospectus  and  the 
memorandum  of  association  and  articles  of  association,  see  Re  Tasmanian  Fruitgrowers,  etc.,  Co., 
Ltd.,  (1905)  L.  R.  (Tas.)  30.  Cp.  Re  Long  Tunnel  Prospecting  Syndicate,  No-Liability,  (1905) 
L.  R.  (Tas.)  49. 

38.  =  V.  a.  (No.  1074)  §  37,  except:  the  beginning  word  is  "whenever"  instead 
of  "when";  in  both  instances  "Registrar"  is  substituted  for  "Registrar-General". 

39.  =  V.  a.  (No.  1074)  §  38,  except:  "any  matters  by  this  Act"  is  substituted 
for  "all  matters  by  this  Part  of  this  Act". 

Liability  of  members. 

40.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  33,  except:  "formed  under  this  Act"  is 
substituted  for  "formed  or  registered  under  this  Part  of  this  Act";  in  (a)  "to  the 
assets  of  the  company"  is  inserted  after  "contribute";  in  (c)  "to  the  assets  of  the 
company"  is  inserted  after  "contribute",  and  "or  other  authority,  in,  by,  or  under 
which  the  company  is  being  wound  up"  is  omitted;  in  (e)  "contribution"  is  sub- 
stituted for  "contributions". 

Galls  upon  shares. 

Company  may  have  some  shares  fully  paid  and  others  not.  41.  Notwithstanding 
anything  in  this  Act  contained,  it  shall  be  lawful  for  any  company,  if  authorised 
by  its  regulations  as  originally  framed,  or  as  altered  by  special  resolution,  to  do 
any  one  or  more  of  the  following  things:  namely:    1.  To  make  arrangements  on 
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the  issue  of  shares  for  a  difference  between  the  holders  of  such  shares  in  the  amount 
of  calls  to  be  paid,  and  in  the  time  of  payment  of  such  calls.  2.  To  accept  from 
any  member  of  the  company  who  assents  thereto,  the  whole  or  a  part  of  the  amount 
remaining  unpaid  on  any  share  or  shares  held  by  him,  either  in  discharge  of  the 
amount  of  a  call  payable  in  respect  of  any  other  share  or  shares  held  by  him  or 
without  any  call  having  been  made.  3.  To  pay  dividend  in  proportion  to  the 
amount  paid  up  on  each  share  in  cases  where  a  larger  amount  is  paid  up  on  some 
shares  than  on  others.  —  E.  §  39;  N.  S.  W.  a.  (No.  40  of  1899)  54;  S.  A.  a.  (No.  557)  79; 
Q.  f.  (53  Vic.  No.  18)  27;  W.  A.  a.  (56  Vie.   No.  8)  81;  N.  Z.  36. 

Manner  in  which  shares  to  be  are  issued  and  held.  42.  Every  share  in  any 
company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same  has  been 
otherwise  determined  by  a  contract  duly  made  in  writing,  and  filed  with  the  Re- 
gistrar at  or  before  the  issue  of  such  shares.  —  N.  S.  W.  a.  (No.  40  of  1899)  55;  S. 
A.  a.  (No.  557)  25;  Q.  f.  (53  Vic.  No.  18)  28;  W.  A.  a.  (56  Vic.  No.  8)  26. 

Part  III.  Management  and  Administration  of  Companies  and  Asso- 
ciations under  this  Act.  Provision  for  protection  of  creditors. 
Registered  office  of  company.  43,  Every  company  under  this  Act  shall  have 
a  registered  office  to  which  all  communications  and  notices  niay  be  addressed. 
If  any  company  vinder  this  Act  carries  on  business  without  having  such  an  office, 
it  shall  incur  a  penalty  not  exceeding  five  poimds  for  every  day  during  which 
business  is  so  carried  on.  —  E.  §  62;  N.  S.  W.  a.  (No.  40  of  1899)  231;  V.  a.  (No.  1074) 
40;  S.  A.  a.  (No.  557)  38  (2);  Q.  e.  (27  Vic.  No.  4)  39,  f.  (53  Vic.  No.  18)  33;  W.  A.  a.  (56  Vic. 
No.  8.)  39  (2);  N.   Z.  125. 

Notice  of  situation  of  registered  office.  44.  Notice  of  the  situation  of  such 
registered  office,  and  of  any  change  therein,  shaU  be  given  to  the  Registrar,  and 
recorded  by  him.  Until  such  notice  is  given  the  company  shall  not  be  deemed 
to  have  compHed  with  the  provisions  of  this  Act  with  respect  to  having  a  registered 

office.   —  See  note  to  preceding  section. 

45.  =  V.  a.  (No.  1074)  §  41,  except:  "this  Part  of"  is  omitted. 

46.=  V.  a.  (No.  1074)  §  42,  except:  "this  Part  of"  is  omitted  in  both  places 
where  it  occurs;  "or"  is  omitted  before  "indorsement". 

47.  =  V.  a.  (No.  1074)  §  43,  except:  "this  Part  of"  is  omitted. 

[§  48  relates  to  the  publication  of  statements  by  banking,  insurance,  deposit, 
provident,  and  benefit  companies  or  societies.] 

49.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  70,  except:  "under  this  Act  and"  is  sub- 
stituted for  "formed  or  registered  under  this  Part  of  this  Act". 

50.  =  V.  a.  (No.  1074)  §46,  except:  "this  Part  of"  is  omitted;  "Registrar" 
is  substituted  for  "Registrar-General"  in  both  places  where  it  occurs. 

51.  =  V.  a.  (No.  1074)  §48,  except:  "this  Part  of"  is  omitted. 

52.  =  V.  a.  (No.  1074)  §49,  except:  "this  Part  of"  is  omitted;  "seven"  is 
substituted  for  "five"  in  both  places  where  it  occurs;  "or  suit"  is  inserted  after 
"action". 

Provisions  for  protection  of  members. 
Company  to  hold  meeting  within  six  months  after  registration.  53.  Every 
company  under  this  Act  shall  hold  a  general  meeting  within  six  months  after  its 
memorandum  of  association  is  registered;  and  if  such  meeting  is  not  held,  the 
company  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  a  day  for  every  day 
after  the  expiration  of  such  six  months  until  the  meeting  is  held ;  and  every  director 
or  manager  of  the  company,  and  every  subscriber  of  the  memorandum  of  association, 
who  knowingly  authorises  or  permits  such  default  shall  be  hable  to  the  same 
penalty.  —  E.  §  65;  N.  S.  W.  a.  (No.  40  of  1899)  242;  V.  f.  (No.  1482)  55  (1,  8);  S.  A.  a. 
(No.  557)  47;  Q.  f.  (53  Vic.  No.  18)  34;  W.  A.  a.  (56  Vic.  No.  8)  49;  N.  Z.  87. 

54.  =  N.  S.  W.  a.  (No.  40  of  1899)  §246,  except:  "registered"  is  omitted; 
"the"  is  inserted  before  "least". 

55.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  72,  except:  "first  Schedule"  is  substituted 
for  "second  Schedule";  "under  this  Part"  is  omitted  after  "found";  "and"  is  in- 
serted after  "regulations  of  the  company". 

56.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  247,  except:  no  division  into  paragraphs; 
throughout  "rules  or"  is  omitted  before  "regulations";  "registered"  is  omitted 
before  "under  this  Act". 
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57.  =  V.  a.  (No.  1074)  §  53,  except:  "first  Schedule"  is  substituted  for  "second 
Schedule";  "shall  be  competent  to  summon  the  same"  for  "may  summon  the 
same";  and  "it  shall  be  competent  for  any  person  elected  by  the  members  to 
preside"  for  "any  person  elected  by  the  members  present  may  preside". 

58.  =  V.  a.  (No.  1074)  §  54,  except :  "a  copy  of  any  special  resolution  that 
is  passed  by  any  company  under  this  Act  shall  be  printed  and  forwarded  to  the 
Registrar"  is  substituted  for  "when  any  special  resolution  is  passed  by  any  com- 
pany under  this  Part  of  this  Act"  to  "Registrar-General" :  "incur  the  like"  is  sub- 
stituted for  "be  hable  to  a  hke". 

59.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  250,  except;  no  division  into  paragraphs; 
throughout  "or  rules"  is  omitted  after  "association";  "that"  is  substituted  for 
"which"  before  "may  be  issued" ;  "and  if  any  company  makes  default  in  complying 
with  the  provisions  of  this  section  it  shall  incur  a  penalty  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  such  default  is  made,  and  every  director  and 
manager  of  the  company  who  knowingly  and  wilfully  authorises  or  permits  such 
default  shall  incur  the  like  penalty"  is  substituted  for  (3). 

60.  =  N.  S.  W.  a.  (No.  40  of  1899)  §241,  except:  "registered"  is  omitted 
before  "under  this  Act" ;  in  (1)  "and"  is  omitted  before  "under  seal" ;  in  (2)  "parties" 
is  substituted  for  "party";  in  (3)  "manner"  is  substituted  for  "way",  and  "their 
successors"  for  "its  successors". 

61.  =  V.  a.  (No.  1074)  §  56,  except:  "this  Part  of"  is  omitted;  "this  Colony" 
is  substituted  for  "Victoria". 

62.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  252,  except:  "the  Supreme  Court  or  any 
Judge  thereof"  is  substituted  for  "the  Governor" ;  "competent"  is  inserted  before 
"inspectors";  "registered"  is  omitted;  "the  Court  or  Judge"  is  substituted  for  "the 
Governor". 

63.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  253,  except:  no  division  into  paragraphs; 
"Court  or  Judge"  is  substituted  for  "Governor"  in  both  instances;  "or  inspectors" 
is  added  after  "inspector". 

64.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  254,  except:  "it  shall  be  the  duty  of" 
is  inserted  before  "all  officers  and  agents";  "to  produce"  is  substituted  for  "shall 
produce";  "and"  is  omitted  before  "any  inspector". 

Result  of  examination  how  dealt  with.  65.  Upon  the  conclusion  of  the  exa- 
mination the  inspectors  shall  report  their  opinion  to  the  said  Court  or  any  Judge 
thereof.  Such  report  shall  be  written  or  printed,  as  the  Court  or  Judge  directs. 
A  copy  shall  be  forwarded  by  the  clerk  of  the  Court  to  the  registered  office  of  the 
company,  and  a  further  copy  shall,  at  the  request  of  the  members  upon  whose 
application  the  inspection  was  made,  be  delivered  by  the  clerk  of  the  Court  to 
them  or  to  any  one  or  more  of  them.  AU  expenses  of  and  incidental  to  any  such 
examination  as  aforesaid  shall  be  defrayed  by  the  members  upon  whose  application 
the  inspectors  were  appointed,  unless  the  said  Court  or  Judge  directs  the  same  to 
be  paid  out  of  the  assets  of  the  company,  which  the  Court  or  Judge  is  hereby 

authorized   to  do.  —   E.  §  109;  N.  S.  W.  a.   (No.  40  of  1899)   255;  V.   a.   (No.    1074)  60;    S. 
A.  a.  (No.  557)   57;   Q.  e.  (27  Vic.  No.  4)  59;   W.  A.    a.  (56  Vie.  No.  8)  59;  N.  Z.   143  (4—7). 

66.  =  N.  S.  W.  a.  (No.  40  of  1899)  §256,  except:  "registered"  is  omitted 
before  "under  this  Act" ;  "and"  is  omitted  between  "company"  and  "the  inspectors" ; 
"the  said  Court  or  Judge  thereof  with  this  exception  that"  is  substituted  for  "the 
Governor  but";  "said  Court  or  Judge"  is  substituted  for  "the  Governor";  "and" 
is  inserted  before  "the  officers  and  agents";  at  the  end  of  the  section  "said  Court 
or  any  Judge  thereof"  is  substituted  for  "Governor". 

67.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  257. 

Notices. 

68.  =  V.  a.  (No.  1074)  §63,  except:  "required  to  be  served"  is  substituted 
for  "requiring  to  be  served". 

69—70.  =  V.  a.  (No.  1074)  §  64-65. 

Legal  proceedings. 

71.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  258,  except:  "in  the  mode  prescribed  by 
The  Magistrates  Summary  Procedure  Act"  is  substituted  for  "of  the  peace". 

Application  of  penalties.  72.  The  Justices  imposing  any  penalty  under  this 
Act  may  direct  the  whole  or  any  part  thereof  to  be  applied  in  or  towards  payment 
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of  the  cost  of  the  proceedings,  or  in  or  towards  the  rewarding  the  person  upon 
whose  information  or  at  whose  suit  such  penalty  has  been  recovered;  and,  subject 
to  such  direction,  all  penalties  shall  be  paid  into  the  Colonial  Treasury  and  form 
part  of  the  General  Revenue. 

73.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  260,  except:  no  division  into  paragraphs; 
"registered"  is  omitted  before  "under  this  Act";  "and"  is  inserted  before  "any 
such  minute",  before  "until  the  contrary",  and  before  "all  appointments". 

Provision  as  to  costs  in  actions  brought  by  certain  limited  companies.  74.  Where 
a  Umited  company  is  plaintiff  in  any  action,  suit,  or  other  legal  proceeding,  any 
Judge  or  Court  having  jurisdiction  in  the  matter  may,  if  it  appears  by  any  credible 
testimony  that  there  is  reason  to  believe  that  if  the  defendant  be  successful  in 
his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his  costs,  require 
sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  proceedings  until 
such  security  is  given. 

75.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  73,  except :  "hath  accrued"  is  substituted 
for  "has  accrued",  and  "brought  by  the  company"  for  "brought  by  a  company". 

Alteration  of  forms. 
[§  76  empowers  the  Governor  in  Council  to  alter  the  forms  in  the  Schedules 
contained.] 

Arbitrations. 
[§§  77 — 105  relate  to  the  submission  to  arbitration  of  all  existing  and  future 
disputes  between  a  company  and  other  persons,  provide  for  the  method  of  appoint- 
ment of  arbitrators  and  umpires,  and  for  the  procedure  before  such  arbitrators.] 

Part  IV.     Winding-up  of  Companies  and  Associations   under   this 

Act.^)     Preliminary. 

106.  =  N.  S.  W.  a.  (No.  40  of  1899)  §79  (1),  except:  "company  under  this 
Act"  is  substituted  for  "company  formed  or  registered  under  this  Part  of  this  Act" ; 
"it  shall  also"  is  substituted  for  "and  shall  also";  "such  persons"  is  substituted 
for  "such  proceedings". 

107.  =  V.  a.  (No.  1074)  §  72,  except :  "debt  of  the  nature  of  a  specialty"  is 
substituted  for  "specialty  debt",  and  "liabihty  to  future  caUs"  for  "liabilities  to 
future  calls". 

108.  =  V.  a.  (No.  1074)  §  73,  except :  the  beginning  word  is  "if"  instead  of 
"where". 

109.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  82,  except:  "or  person  deemed  to  be  a 
contributory"  is  omitted;  throughout  "insolvent"  is  substituted  for  "bankrupt"; 
"or  trustee"  is  omitted. 

110.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  83,  except:  "or  female  deemed  to  be 
a  contributory"  is  omitted. 

Winding  up  by  Court. 

Circumstances  under  which  company  may  be  wound  up  by  Court.  111.  A  com- 
pany under  this  Act  may  by  2)  wound  up  by  the  Court  as  hereinafter  defined,  under 
the  following  circumstances;  that  is  to  say:  1 — 5.  =  N.  S.  W.  a.  (No.  40  of  1899) 
§  84  (a — e).  —  E.  §  129;  N.  S.  W.  a.  (No.  40  of  1899)  84;  V.  a.  (No.  1074);  76;  S.  A.  a. 
(No.  557)  105;  Q.  e.  (27  Vic.  No.  4)  78;  W.  A.  a.  (56  Vic.  No.  8)  107;  N.  Z.  87.  See  also  u. 
(59  Vic.  No.  19)  §  20,  infra. 

112.  =  N.  S.W.  a.  (No.  40  of  1899)  §86  (a— c),  except:  the  introductory 
paragraph  reads :  "a  company  under  this  Act  shall  be  deemed  to  be  unable  to  pay 
its  debts";  in  (b)  "at  law  or  in  equity"  is  inserted  after  "any  creditor". 

Definition  of  "the  Court".  113.  The  expression  "the  Court",  as  used  in  this 
Part  of  this  Act,  shall  mean  the  Supreme  Court  in  its  Equity  Jurisdiction. 

114.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  89,  except:  no  division  into  paragraphs; 
"this  Part  of"  is  inserted  after  "under";  "it  may"  is  substituted  for  "and  such 
petition";  "any  one  or  more  creditor  or  creditors,  contributory  or  contributories" 
is  substituted  for  "creditor  or  contributory";  "and"  is  inserted  before  "every  order". 

115.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  90,  except:  "this  Part  of"  is  omitted; 
"unless"  is  inserted  before  "the  shares  in  respect  of";  "holder"  is  substituted  for 

1)  See  further  as  to  winding-up  c.  (59  Vic.  No.  19)  §  11 — 26,  infra.  —  2)  gig;  obviously 
"be". 
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"owner";  "provided  that" [is  inserted  before  "where" ; ^"byj or  in' the|nanie  of 
any  trustee  or  trustees"  is^ substituted  for  "any  trustee";  no  division  into  para- 
graphs. 

The  Judge  may  exercise' powers  of  the  Court,  subject  to  reversal  by  full  Court. 
Registrar  may  exercise  certain  powers.  116.  Any  Judge  of  the  Supreme  Court, 
separately,  and  apart  from  the  other  Judge  or  Judges  thereof,  in  chambers  or 
otherwise,  may  exercise  the  same  powers  with  respect  to  winding  up  any  company 
imder  the  provisions  of  this  Act  as  are  vested  in  the  Court  by  this  Act;  and  all 
orders,  decrees,  declarations,  and  acts  of  any  such  Judge  shall  respectively  be 
deemed  to  be  orders,  decrees,  declarations,  and  acts,  as  the  case  may  be,  of  the 
Court,  and  shall  have  force  and  validity  and  be  executed  accordingly,  subject 
nevertheless  in  every  case  to  be  reserved,  discharged,  or  altered  by  the  full  Court, 
within  such  time  and  under  such  regulations  and  conditions  as  may  be  prescribed 
in  that  behalf  by  any  general  rule  or  order  of  the  Court;  and  the  Registrar  of  the 
Court  may,  subject  to  exception  or  appeal  to  the  Court,  do  and  exercise  such  acts 
and  powers  in  the  matter  of  winding-up  as  may  be  prescribed  in  that  behalf  by 
any  general  rule  or  order  of  Court.  —  Cp.  note  to  N.  S.  W.  a.  (No.  40  of  1899)  §  78. 

117.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  91. 

118.=  V.  a.  (No.  1074)  §  80,  except:  "this  Part  of"  is  omitted;  "the  Court 
may  also"  is  substituted  for  "and  may  also",  "appoint"  for  "nominate",  and 
"appointment"  for  "nomination". 

119.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  93,  except:  "or"  is  omitted  before  "may 
adjourn". 

120.  =  V.  a.  (No.  1074)  §  82,  except:  "this  Part  of"  is  omitted;  "proceeded 
with"  is  substituted  for  "continued". 

121.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  96,  except:  "for  winding-up  a  company 
under  this  Act"  is  substituted  for  "under  this  Part  of  this  Act  for  winding-up  a 
company". 

122.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  97,  except:  "by  motion"  is  inserted 
after  "apphcation" ;  "that  Court"  is  substituted  for  "the  Court". 

123.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  99,  except:  the  beginning  word  is  "when"; 
"to"  is  inserted  before  "be  a  debt". 

124.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  100. 

Official  liquidators. 

125.  =  N.  S.  W.  a.  (No.  40  of  1899),  §  101  except:  "a  company"  is  inserted 
before  "and  assisting";  "a  person  or  persons  to  be  called  an  official  hquidator  or 
official  liquidators"  is  substituted  for  "by  the  Court  by  which  the  order  of  winding 
up  is  made  persons  to  be  called  official  hquidators";  "person  or"  is  inserted  after 
"appoint  such";  "official  liquidator  or"  is  inserted  after  "fit  to  the  office  of"; 
"being  wound  up"  is  inserted  after  "property  of  the  company". 

126.  =  N.  S.  W.  a.  (No.  40  of|1899)  §  102,  except:  no  division  into^  para- 
graphs. 

127.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  103,  except:  no  division  into  paragraphs; 
"or  hquidators"  is  inserted  after  "liquidator",  and  "official  liquidators"  after 
"official  hquidator";  "or  they  are"  is  inserted  before  "appointed";  "his  individual 
name  or  names"  is  substituted  for  "his  individual  name";  "he  or  they  shall  take 
into  his  or  their  custody,  or  under  his  or  their  control"  is  substituted  for  "the 
official  hquidator  shall  take  into  his  custody  or  under  his  control";  "things"  is 
substituted  for  "choses". 

128.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  104,  except:  in  introductory  paragraph 
"do  the  following  things"  is  inserted  after  "of  the  Court  to" ;  each  subsection  begins 
with  "to";  in  (a)  "civil  or  criminal"  is  inserted  after  "legal  proceeding";  in  (c) 
"and  heritable  and  movable"  is  inserted  after  "personal";  in  (d)  "to"  is  inserted 
before  "execute",  and  "agreements  of  reference  and  submissions  to  arbitration" 
is  omitted;  in  (e)  "bankruptcy  or"  is  omitted  in  both  instances,  "bankrupt  or" 
is  omitted,  and  "to"  is  inserted  before  "take";  in  (f)  "also  to  raise"  is  substituted 
for  "and  raise",  "from  time  to  time  any  requisite  sum  or  sums"  for  "any  requisite 
sums";  in  (g)  "to"  is  inserted  before  "do  in  his  official  name",  "any  other  act  that" 
is  substituted  for  "such  other  acts  as"  and  "which  act"  is  inserted  before  "can 
not  be  conveniently". 

129—130.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  105—106. 
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Ordinary  powers  of  Court. 

131.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  107,  except:  "the  company  is  substituted 
for  "a  company";  "Part of  this"  is  omitted  before  "Act";  "shall"  is  inserted  before 
"cause". 

132.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  108,  except:  "hable  to  the  debts"  is 
substituted  for  "hable  for  the  debts". 

133.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  109,  except:  "or  any"  is  omitted  before 
"trustee";  "or  into  the  hands  of"  is  inserted  after  "as  the  Court  directs  to". 

134.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  110,  except:  no  division  into  paragraphs; 
in  (1)  "winding-up  the  company"  is  substituted  for  "winding-up  a  company", 
and  "estate  of  the  person  whom  he  represents"  for  "such  estate";  in  (2)  "and  it 
may  in  making  such  order  when  the  company"  is  substituted  for  "in  making  such 
order  when  a  company";  in  (3)  the  beginning  words  are  "provided  that  when" 
instead  of  the  word  "when",  "any  company"  is  substituted  for  "a  company",  and 
"call  or  caUs"  for  "calls". 

135.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  111,  except:  no  division  into  paragraphs; 
"and  the  cost,  charges,  and  expenses  of  winding  it  up,  and"  is  substituted  for  "to 
satisfy  the  costs,  charges,  and  expenses  of  winding-up,  and";  in  (2)  "and  it  may" 
is  substituted  for  "the  Court  may". 

136.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  112,  except:  "being  wound  up"  is  omitted 
after  "company";  "such  bank  or  any  branch  thereof  as  the  court  directs"  is  sub- 
stituted for  "a  bank  to  be  named  by  the  court". 

137.  =  N.  S.  W.  a.  (No.  40  of  1899)  §113,  except:  "so"  is  omitted  before 
"paid";  "any  bank  or  any  branch  thereof  as  the  Court  directs  in  the  event  of  a 
company  being  wound  up  by  the  Court"  is  substituted  for  "such  bank". 

138.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  114. 

139.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  115,  except:  "this  Part  of"  is  omitted; 
"rehearing  such  order"  is  substituted  for  "appeahng  against  such  order";  at  the 
end  of  the  section  the  following  is  inserted:  "with  the  exception  of  proceedings 
taken  against  the  real  estate  of  any  deceased  contributory,  in  which  case  such 
order  shall  only  be  ■prima  facie  evidence  for  the  purpose  of  charging  his  real  estate, 
unless  his  heirs  or  devisees  were  on  the  hst  of  contributories  at  the  time  of  the 
order  being  made". 

140.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  116. 

141.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  117. 

142.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  118,  except:  "being  wound  up"  is  omitted 
before  "of  the  costs";  "any  company"  is  inserted  after  "winding  up";  "of"  is 
substituted  for  "or". 

143.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  119,  except:  "of  the  company"  is  sub- 
stituted for  "of  a  company";  "the  company"  is  substituted  for  "such  company" 
in  both  instances. 

144.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  120. 

145.  =  N.  S.  W.  a.  (No.  40  of  1899)  §121,  except;  "company  being  wound 
up"  is  substituted  for  "winding-up". 

Petition  to  be  lis  pendens.  146.  Any  petition  for  winding  up  a  company  by 
the  Court  under  this  Act  shall  constitute  a  lis  pendens  within  the  terms  of  the  Act 
of  Council,  intituled  An  Act  for  the  better  Protection  of  Purchasers  against  Judg- 
ments, Crown  Debts,  and  Lis  pendens,  provided  the  same  is  duly  registered  in 
manner  required  by  such  Act  concerning  suits  in  equity;  and  a  Judge  of  the  Supreme 
Court  may  at  any  time,  if  he  sees  fit,  make  an  order  vacating  the  registration  of 
the  lis  pendens,  and  the  same  shall  be  vacated  accordingly.  —  N  S  W  a  (No  40 
of  1899)  122;  Y.  a.  (No.  1074)  108;  S.  A.  a.  (No.  557)  133;  W.  A.  «..  (56  Vic.  No.'  8)  136; 
X.  Z.  209. 

Extraordinary  powers  of  Court. 

147.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  123,  except:  no  division  into  paragraphs; 
m  (1)  "any"  is  omitted  between  "company  or"  and  "person",  and  "the  court" 
is  inserted  before  "may  require";  in  (2)  "and"  is  inserted  before  "if  any  person", 
and  "time  of  its  sitting"  is  substituted  for  "time  of  sitting";  in  (3)  "nevertheless" 
is  inserted  before  "in  cases  where",  and  "or"  between  "deeds"  and  "writings" 

148.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  124,  except:  "by  word  of  mouth"  is 
.substituted  for  "orally". 
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149.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  125,  except:  "the  Colony"  is  substituted 
'for  "New  South  Wales";  "to  such  company"  is  inserted  after  "any  contributory", 
and  "to  be  safely"  is  inserted  before  "kept". 

150.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  126,  except:  "this  Part  of"  is  omitted 
before  "this  Act". 

Enforcement  of  orders. 

151.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  127,  except:  "this  Part  of"  is  omitted 
before  "this  Act";  "in  its  equity  jurisdiction"  is  inserted  before  "made". 

[§  152  relates  to  rehearing  of  orders  in  winding-up  proceedings.] 

[§  153  requires  Courts  and  Judges  to  take  judicial  notice  of  the  signature  of 
any  officer  of  the  Supreme  Court,  and  of  the  official  seal  of  said  Court,  when  appended 
to  any  document  issued  under  this  Act.] 

[§  154  empowers  the  Court  to  appoint  commissioners  to  take  evidence  in 
winding-up  cases.] 

Affidavits,  etc.  may  be  sworn  in  the  Colonies,  etc.  before  any  competent  Court 
or  person.  155.  Any  affidavit,  affirmation,  or  declaration  required  to  be  sworn 
or  made,  under  the  provisions  or  for  the  purposes  of  this  Part  of  this  Act,  may 
be  lawfully  sworn  or  made  in  this  Colony,  or  in  any  other  Colony,  or  in  Great  Britain 
or  Ireland,  or  in  any  Island,  Plantation,  or  place  under  the  dominion  of  Her  Majesty 
in  foreign  parts,  before  any  court,  judge,  or  person  lawfully  authorised  to  take 
and  receive  affidavits,  affirmations,  or  declarations,  or  before  any  of  Her  Majesty's 
consuls  or  vice-consuls,  in  any  foreign  parts  out  of  Her  Majesty's  Dominions,  and 
all  courts,  judges,  justices,  commissioners,  and  persons,  acting  judicially  shall  take 
judicial  notice  of  the  seal  or  stamp  or  signature  (as  the  case  may  be)  of  any  such 
court,  judge,  person,  consul,  or  vice-consul  attached,  appended,  or  subscribed  to 
any  such  affidavit,  affirmation,  or  declaration,  or  to  any  other  document  to  be 
used  for  the  purposes  of  this  Part  of  this  Act.  —  Cp.  note  to  N  S.  W.  a.  (No.  40 
oi  1899)  §  129. 

Voluntary  winding  up  of  company. 

156.  =  V.  a.  (No.  1074)  §  114—115,  except:  in  both  instances  "this  Part  of" 
is  omitted;  throughout  "whenever"  is  substituted  for  "when";  in  §  114  (III.)  "their 
satisfaction"  is  substituted  for  "its  satisfaction". 

157.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  131. 

158.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  132,  except:  no  division  into  paragraphs; 
in  (2)  "and"  is  inserted  before  "all  transfers"  in  (3)  "but  its  corporate  state"  is 
substituted  for  "the  corporate  state",  and  "its  corporate  powers"  for  "the  corporate 
powers";  "of  such  company"  is  omitted  after  "powers". 

159.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  133. 

160.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  134,  except:  in  (3)  "or  persons"  is  in- 
serted after  "persons";  "or  a  liquidator"  is  inserted  before  "and  may  fix";  "or 
him"  is  inserted  after  "them";  in  (7)  "this  Part  of"  is  omitted  before  "this  Act". 

—  E.  §  186;  N.  S.  W.  a.  (No.  40  of  1899)  134;  V.  a.  (No.  1074)  119;  S.  A.  a.  (No.  557)  137,  152; 
Q.  e.  (27  Vic.  No.  4)  123,  h.  (56  Vic.  No.  24)  21 ;  W.  A.  a.  (56  Vie.  No.  8)  141,  155;  N.  Z.  224,  249. 

—  Where  a  company  received  goods  from  customers  for  sale  on  commission,  and  paid  the  pro- 
ceeds of  the  sales  to  its  own  general  banking  account  in  such  manner  that  the  proceeds  so  depo- 
sited could  not  be  traced  or  distinguished  in  the  bank  account,  there  was  no  trust  fund  out  of 
-which  the  consignors  were  entitled  to  payment  in  preference  to  other  creditors.  —  Re  The  North- 
-westem  Farmers'  Association,  (1906),  L.  R.  (Tas.)  95. 

161.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  135. 

162.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  136,  except:  no  division  into  paragraphs; 
"may  by  like  resolution"  is  inserted  before  "enter" ;  "and"  is  inserted  before  "any 
Act". 

163.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (1),  except:  "wound  up  voluntarily" 
is  inserted  before  "or  in  the  course  of";  "subject  to  such  right  of  appeal  as  herein- 
after mentioned"  is  added  at  the  end  of  the  section. 

164.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (2),  except:  "in  manner  aforesaid" 
is  inserted  before  "entered  into";  "such"  is  omitted  before  "arrangement  with". 

165.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  137,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  (2). 

166.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  138,  except:  no  division  into  paragraphs; 
"from  time  to  time"  is  inserted  after  "hquidators  may";  "and"  is  inserted  before 
^'in  the  event  of  the  winding-up". 
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167.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  139,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  "a  general  meeting";  "continuing  liquidator"  is  sub- 
stituted for  "continuing  liquidators"  before  "if  any". 

168.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  140,  except:  no  division  into  paragraphs; 
"or  liquidators"  is  inserted  before  (2). 

169.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  141,  except:  no  division  into  paragraphs; 
"shaU  be  published  in  the  Gazette  one  month  at  least  previously  to  the  meeting"' 
is  substituted  for  the  part  of  the  section  following  "such  advertisement". 

170.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  142,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  (2). 

171.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  143. 

172.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  144,  except:  "of  such  company"  is 
inserted  after  "any  creditor". 

173.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  145,  except:  "if  it  thinks  fit"  is  inserted 
before  "notwithstanding". 

Winding-wp  subject  to  the  supervision  of  the  Court. 

174.=  N.  S.  W.  a.  (No.  40  of  1899)  §  146,  except:  "should  continue"  is  sub- 
stituted for  "shall  continue". 

175.=  N.  S.  W.  a.  (No.  40  of  1899)  §  147,  except:  "winding-up  subject  to" 
is  substituted  for  "winding-up  under". 

176.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  148,  except:  no  division  into  paragraphs; 
"subject  to  the  supervision"  is  substituted  for  "under  the  supervision"  in  both 
instances;  "Uquidator  or"  is  inserted  before  "liquidators";  "and  may  direct"  is 
substituted  for  "the  Court  may  direct". 

177.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  149,  except:  no  division  into  paragraphs; 
"subject  to  the  supervision"  is  substituted  for  "under  the  supervision";  "liqui- 
dator or"  is  inserted  after  "additional";  "and"  is  inserted  before  "any  liquidator 
so  appointed". 

178.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  150,  except:  no  division  into  paragraphs; 
"but"  is  inserted  before  "save";  "subject  to  the  supervision"  is  substituted  for 
"under  the  supervision"  in  both  instances;  "deemed  to  mean"  is  substituted  for 
"deemed  to  include";  "and"  is  inserted  before  "in  the  construction". 

179.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  151,  except:  "subject  to  the  supervision" 
is  substituted  for  "under  the  supervision". 

Supplemental  provisions. 

Q  180.'=  N.  S.  W.  a.^  (No.  40; of  1899) ^§  152,  except:  "any  company"  is  sub- 
stituted for  "a  company";  "subject  to  the  supervision"  is  substituted  for  "under 
the  supervision";  "things"  is  substituted  for  "choses";  "the  company"  is  sub- 
stituted for  "such  company". 

181.  =  N.  S.  W.  a.  (No.  40  of  1899)  §153,  except:  "any  company"  is  sub- 
stituted for  "a  company". 

182.  =  N.  S.  W.  a.  (No.  40  of  1899)  §154,  except:  "any  company"  is  sub- 
stituted for  "a  company";  "this  Part  of"  is  omitted  before  "this  Act";  "where 
the  company"  is  substituted  for  "where  such  company";  "by  or  subject  to"  is 
substituted  for  "by  or  under";  "but"  is  inserted  before  "after";  "or  parties"  is 
inserted  after  "party";  no  division  into  paragraphs. 

183.=  V.  a.  (No.  1074)  §  141,  except:  the  beginning  word  is  "where"  instead 
of  "when". 

184.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  156,  except:  "to  the  company"  is  sub- 
stituted for  "to  a  company";  "this  Part  of"  is  omitted  before  "this  Act". 

185.  =  N.  S.  W.  a.  (No.  40  of  1899)  §157,  except:  "any  company"  Ls  sub- 
stituted for  "a  company";  "this  Part  of"  is  omitted  before  "this  Act";  "against 
the"  is  substituted  for  "against  such"  in  the  first  place  where  these  words  occur; 
"it"  is  omitted  after  "so  far  as". 

186.=  N.  S.  W.  a.  (No.  40  of  1899)  §  158,  except:  at  the  beginning  of  the 
section  "the  company"  is  substituted  for  "a  company" ;  throughout  "the"  is  sub- 
stituted for  "such"  before  "company";  "by  the  court  or  subject  to"  is  substituted 
for  "by  or  under". 

[§  187  is  repealed.] 
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188.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  161,  except:  "where  the  company  is 
being  wound  up  by  the  court  or  subject  to"  is  substituted  for  "in  the  case  of  a 
winding-up  by  or  under";  in  all  other  instances  "the  company"  is  substituted  for 
"such  company" ;  "with  power  for  the  liquidators  to"  is  substituted  for  "the  liqui- 
dators may";  "the"  is  substituted  for  "a"  before  "company  is  being  wound  up". 

189.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  261,  except:  no  division  into  paragraphs; 
"registered  under  this  Act"  is  omitted;  "hquidators"  is  substituted  for  "Uquidator" 
throughout;  "they  were  appointed"  is  substituted  for  "he  was  appointed";  "deben- 
tures" is  omitted  throughout;  "may"  is  inserted  before  "enter  into  any  other 
arrangement";  "and"  is  inserted  before  "any  sale";  "this  proviso  that  if"  is  sub- 
stituted for  "the  provisions  hereinafter  contained";  "either  to"  is  inserted  before 
"abstain";  "under  Part  one  of  this  Act"  is  omitted;  "to"  is  inserted  before  "pur- 
chased";  "appointing  liquidators"   is  substituted  for   "appointing  a  liquidator". 

Mode  of  determining  price.  190.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement,  but  if  the 
parties  dispute  about  the  same,  such  dispute  shall  be  settled  by  arbitration,  in 
the  manner  hereinafter  provided;  and  any  appointment  directed  to  be  made  under 
the  hand  of  the  manager  or  secretary  of  the  company,  or  any  two  of  the  directors 
thereof,  may  be  made  under  the  hand  of  the  hquidator,  if  only  one,  or  any  two 
or  more  of  the  liquidators  if  more  than  one. 

Where  questions  are  to  be  determined  by  arbitration  arbitrators  to  be  appointed 
within  fourteen  days  after  notice.  191.  When  any  dispute  arises  as  to  the  price 
to  be  paid  for  the  purchase  of  the  interest  of  any  dissentient  member,  then,  unless 
both  parties  concur  in  the  appointment  of  a  single  arbitrator,  each  party  on  the 
request  of  the  other  party  shaU,  by  writing  under  his  hand,  nominate  and  appoint 
an  arbitrator  to  whom  such  dispute  shall  be  referred;  and  after  any  such  appoint- 
ment has  been  made  neither  party  shall  have  power  to  revoke  the  same  without 
the  consent  of  the  other,  nor  shall  the  death  of  either  party  operate  as  such  revo- 
cation ;  and  if  for  the  space  of  fourteen  days  after  any  such  dispute  has  arisen,  and 
after  a  request  in  writing  has  been  served  by  the  one  party  on  the  other  party  to 
appoint  an  arbitrator,  such  last-mentioned  party  fail  such  arbitrator,  then  upon 
such  failure  the  party  making  the  request,  and  having  himself  appointed  an  arbi- 
trator, may  appoint  such  arbitrator  to  act  on  behalf  of  both  parties,  and  such 
arbitrator  may  proceed  to  hear  and  determine  the  matters  in  dispute,  and  in  such 
case  the  award  or  determination  of  such  single  arbitrator  shall  be  final. 

Vacancy  of  arbitrators  to  be  supplied.  192.  If  before  the  matters  so  referred 
are  determined  any  arbitrator  appointed  by  either  party  dies  or  becomes  incapable, 
or  refuses  or  for  seven  days  neglects  to  act  as  arbitrator,  the  party  by  whom  such 
arbitrator  was  appointed  may  nominate  and  appoint  in  writing  some  other  person 
to  act  in  his  place;  and  if  for  the  space  of  seven  days,  after  notice  in  writing  from 
the  other  party  for  that  purpose,  he  fails  to  do  so,  the  remaining  or  other  arbitrator 
may  proceed  ex  parte;  and  every  arbitrator  so  to  be  substituted  as  aforesaid  shall 
have  the  same  powers  and  authorities  as  were  vested  in  the  former  arbitrator  at 
the  time  of  such  his  death,  refusal,  or  disabihty  as  aforesaid. 

Appointment  of  umpire.  193.  Where  more  than  one  arbitrator  has  been 
appointed  such  arbitrators  shall,  before  they  enter  upon  the  matters  referred  to 
them,  nominate  and  appoint  by  writing  under  their  hands  an  umpire  to  decide 
on  any  such  matters  on  which  they  shall  differ;  and  if  such  umpire  dies,  or  refuses 
or  for  seven  days  neglects  to  act,  they  shall  forthwith  after  such  death,  refusal, 
or  neglect  appoint  another  umpire  in  his  place,  and  the  decision  of  every  such 
umpire  on  the  matters  so  referred  to  him  shall  be  final. 

Governor  in  Council  empowered  to  appoint  an  umpire  on  neglect  of  the  arbitra- 
tors. 194.  If  in  either  of  the  cases  aforesaid  the  said  arbitrators  refuse  or,  for  seven 
days  after  request  of  either  party  to  such  arbitration,  neglect  to  appoint  an  umpire, 
it  shall  be  lawful  for  the  Governor  in  Council  if  he  thinks  fit,  on  the  appUcation 
of  either  party  to  such  arbitration,  to  appoint  an  umpire,  and  the  decision  of  such 
umpire  on  the  matters  on  which  the  arbitrators  differ  shall  be  final. 

Powers  of  arbitrators  to  call  for  books,  etc.  195.  The  said  arbitrators  or  their 
umpire  may  call  for  the  production  of  any  documents  in  the  possession  or  power 
of  either  party  which  they  or  he  may  think  necessary  for  determining  the  question 
in  dispute,  and  may  examine  the  parties  or  their  witnesses  on  oath,  and  administer 
the  oaths  necessary  for  that  purpose. 

24* 
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Costs  to  be  in  the  discretion  of  the  arbitrators.  196.  Except  where  it  is  hereby 
otherwise  provided,  the  costs  of  and  attending  every  such  arbitration  to  be  deter- 
mined by  the  arbitrators  shall  be  in  the  discretion  of  the  arbitrators  or  their  umpires, 
as  the  case  may  be. 

Submission  to  arbitration  may  be  made  rule  of  court.  197.  The  submission 
to  any  such  arbitration  may  be  made  a  rule  of  the  Supreme  Court  on  the  appli- 
cation of  either  party. 

198.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  95,  except:  "subject  to"  is  substituted 
for  "under",  and  "the  company"  for  "such  company". 

199.=  V.  a.  (No.  1074)  §  151,  except:  in  both  instances  "this  Part  of"  is 
omitted  before  "this  Act";  "trader"  is  substituted  for  "person"  in  both  instances; 
"trader"  is  inserted  between  "individual"  and  "and  any  conveyance". 

[§  200  is  repealed.] 

201.  =  N.  S.W.  a.  (No.  40  of  1899)  §163,  except:  "any  company"  is  sub- 
stituted for  "such  company"  in  both  instances;  "wound  up  under  this  Act"  is 
inserted  before  "destroys". 

202.  =  V.  a.  (No.  1074)  §  154. 

203.  =  V.  a.  (No.  1074)  §  155,  except:  "it  shall  be  lawful  for  the  liqui- 
dators" is  substituted  for  "the  liquidators  may",  and  "to  prosecute"  for  "pro- 
secute". 

204.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  165  (1),  except:  "of  any  company^  under 
this  Act"  is  substituted  for  "under  this  Part  of  this  Act  of  any  company". 

Power  of  Supreme.  Court  to  make  rules. 
[§  205  empowers  the  judges  of  the  Supreme   Court  to  makes  rules  for  the 
winding-up  of  companies.] 

Part   V.    Registration  Office. 

[§  206  relates  to  the  constitution  of  the  Registration  Office,  and  for  the  in- 
spection of  documents  there  kept.] 

Part    VI.    Amplication  of  Act   to  Companies  registered  under   The 

Joint  Stock  Companies  Act. 

[§§  207 — 209  provide  that  this  Act,  shall  apply  to  companies  formed  or  registe- 
red under  The  Joint  Stock  Companies  Act.  Exceptions  and  qualifications.] 

Part  VII.    Companies  authorised  to  register  under  this  Act. 

210.  =  V.  a.  (No.  1074)  §  159,  except:  in  introductory  paragraph  "this  Divi- 
sion of"  is  omitted;  in  (I.),  (II.)  and  (V.)  "any  Act  of  the  legislature  of  this  Colony, 
or  by  any  Act  of  the  Imperial  Parhament"  is  substituted  for  "Act  of  ParUament"; 
in  (I.)  and  (11.)  "imder  this  Act  in  pursuance  of  this  Part  thereof"  is  substituted 
for  "under  this  Part  of  this  Act  in  pursuance  of  this  Division  thereof";  in  (III.) 
"this  Division  of"  is  omitted,  and  "this  Part  of"  is  omitted  before  "Act  as  a  com- 
pany"; in  (IV.)  "under  this  Act  in  pursuance  of  this  Part  thereof"  is  substituted 
for  "under  this  Part  of  this  Act  in  pursuance  of  this  Division  thereof";  in  (VI.) 
the  beginning  word  is  "where"  instead  of  "when".  —  See  also  .;.  (69  Vic.  No.  19) 
§  7—9,  infra. 

Companies  capable  of  being  registered.  211.  With  the  above  exceptions,  and 
subject  to  the  foregoing  regulations,  every  company  (formed  under  any  Act  of  the 
Legislatm-e  of  this  Colony)  and  consisting  of  seven  or  more  members,  existing  at 
the  time  of  the  commencement  of  this  Act,  including  any  company  registered  under 
The  Joint  Stock  Companies  Act,  consisting  of  seven  or  more  members,  and  any 
company  hereafter  formed  in  pursuance  of  any  Act  of  the  Parhament  of  Tasmania 
other  than  this  Act,  or  any  Act  of  the  Imperial  Parliament,  or  of  Letters  Patent, 
or  being  otherwise  duly  coiLstituted  by  law,  and  consisting  of  seven  or  more 
members,  may  at  any  time  hereafter  register  itself  under  this  Act  as  an  unhmited 
company,  or  a  company  Umited  by  shares,  or  a  company  Umited  by  guarantee; 
and  no  such  registration  shall  be  invalid  by  reason  that  it  has  taken  place  with 
a  view  to  the  company  being  wound  up.  —  E.  §  249;  N.  S.  W.  a.  (No.  40  of  1899) 
168;  V.  a.  (No.  1074)  160;  S.  A.  a.  (No.  557)  81;  Q.  e.  (27  Vic.  No.  4)  174;  W.  A.  ».  (56  Vic. 
No.  8)  83;  N.  Z.  273. 
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212.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  169,  except:  no  division  into  paragraphs; 
"this  Division"  is  omitted;  "so  far  as  the  same  relates  to  the  description  of  com- 
panies empowered  to  register  as  companies  hmited  by  shares"  is  inserted  before 
"a  joint  stock  company";  "and"  is  inserted  before  "such  company";  "this  Part 
of"  is  omitted. 

[§  213  relates  to  the  liabihty  of  banking  companies  for  notes  issued  by  them.] 

214.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  171,  except:  "of  this  Division"  is  omitted; 
in  (b)  "the  legislature  of  this  Colony  or  of  any  Act  of  the  Imperial"  is  inserted 
before  "Parhament" ;  "copartnery"  is  substituted  for  "copartnership" ;  "and  also" 
is  inserted  before  "it  any  such";  "the  above  list  and  copy  shall  be  accompanied 
by"  is  inserted  before  "a  statement". 

215.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  172,  except:  "of  this  Division"  is  omitted; 
"Royal  Charter"  is  omitted;  "the  legislature  of  this  Colony  or  of  any  Act  of  the 
Imperial"  is  inserted  before  "Parhament";  "copartnery"  is  substituted  for  "co- 
partnership". 

216.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  173,  except:  "this  Part  of"  is  omitted 
before  "this  Act". 

217.  =  N.  S.  W.  a.  (No.  40  of  1899)  §174,  except:  "statutory"  is  inserted 
before  "declaration";  "made  in  pursuance  of  the  Act  of  Council  of  8th  WilUam 
the  4th,  No.  2"  is  added  at  the  end  of  the  section. 

218.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  175,  except:  "is"  is  omitted  after  "or". 

219.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  176,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  (2)  and  (3);  "as  a  prepaid  letter"  is  omitted  after 
"putting  the  same" ;  "to  or"  is  inserted  after  "their  address" ;  "person  or"  is  inser- 
ted before  "persons";  "notice  shall  be  given"  is  substituted  for  "notice  is  given". 

220.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  177,  except:  "of  any  company"  is  omitted 
after  "registration"  and  inserted  after  "Act";  "of  this  Division"  is  omitted;  "the 
Parliament  of  Tasmania,  or  by  some  Act  of  the  Imperial"  is  inserted  before  "Par- 
hament"; "by"  is  inserted  before  "Letters  Patent";  "or  by  Royal  Charter"  is 
omitted. 

221.  =  N.  S.  W.  a.  (No.  40  of  1899)  §178,  except:  "any  company"  is  sub- 
stituted for  "a  company";  "this  Division  of"  is  omitted  before  "this  Part". 

.  222.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  179,  except:  "this  Division  of"  is  omitted; 
"Tables  marked  B  and  C  in  the  first  Schedule"  is  substituted  for  "Table  marked  B 
in  the  second  Schedule";  "this  Part  of"  is  omitted  after  "under";  "and"  is  in- 
serted before  "thereupon";  "and  to  exercise  all  the  functions  of  an  incorporated 
company"  is  omitted. 

223.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  180,  except:  no  division  into  paragraphs; 
"of  this  Division"  is  omitted  after  "pursuance";  "this  Part  of"  is  omitted  after 
"under"  in  all  other  instances;  "and"  is  inserted  before  (2). 

224.  =  V.  a.  (No.  1074)  §173,  except:  "things  in  action"  is  substituted  for 
"choses  in  action";  "this  Part  of"  is  omitted  in  both  instances. 

225.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  182,  except:  "of  this  Division"  is 
omitted. 

226.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  183,  except:  no  division  into  paragraphs; 
"of  this  Division"  is  omitted;  "nevertheless"  is  inserted  before  (2). 

227.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  184,  except:  in  (1)  "this  Act  in  pursuance 
of  this  Part  thereof"  is  substituted  for  "this  Division  of  this  Part  of  this  Act"; 
"of  the  legislature  of  this  Colony  or  of  any  Act  of  the  Imperial"  is  inserted  before 
"Parhament";  "Royal  Charter"  is  omitted;  "copartnery"  is  substituted  for  "co- 
partnership", and  "regulating  the  company"  for  "regulating  such  company"; 
"and"  is  inserted  before  (2) ;  "this  Part  of"  is  omitted  before  "this  Act"  in  both  places ; 
(2)  reads:  "(a)  That  Table  A  in  the  first  Schedule  to  this  Act  shall  not,  unless 
adopted  by  special  resolution,  apply  to  any  company  registered  under  this  Act  in 
pursuance  of  this  Part  thereof;  b)  That  the  provisions  of  this  Act  relating  to  the 
numbering  of  shares  shall  not  apply  to  any  joint  stock  company  whose  shares  are 
not  numbered;  c)  That  no  company  shall  have  power  to  alter  any  provision  con- 
tained in  any  Act  of  the  legislature  of  this  Colony,  or  in  any  Act  of  the  Imperial 
Parliament  relating  to  the  company;  d)  That  no  company  shall  have  power, 
without  the  sanction  of  the  Governor  in  Council,  to  alter  any  provision  contained 
in  any  Letters  Patent  relating  to  the  company";  e)  =  V.  a.  (No.  1074)  §  176  (5), 
except:    "at  law  or  in  equity"  is  inserted  after  "who  is  hable";  f)  =  V.  a..  (No. 
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1074)  §  176  (6),  except:  "this  Part  of"  is  omitted  in  both  places;  at  the  end  is 
inserted:  "But  nothing  herein  contained  shall  derogate  from  any  power  of  altering 
its  constitution  or  regulations  which  may  be  vested  in  any  company  registering 
under  this  Act  in  pursuance  of  this  Part  thereof  by  virtue  of  any  Act  of  the 
legislature  of  this  Colony,  or  of  any  Act  of  the  Imperial  Parliament,  Deed  of 
Settlement,  contract  of  copartnery,  Letters  Patent,  or  other  instrument  constituting 
or  regulating  the  company." 

Power  of  Court  to  restrain  further  proceedings.  228.  The  Court  may,  at  any 
time  after  the  presentation  of  a  petition  for  winding-up  a  company  registered  in 
pursuance  of  this  Part  of  this  Act,  and  before  making  an  order  for  winding-up  the 
company,  upon  the  appUcation  by  motion  of  any  creditor  of  the  company,  restrain 
further  proceedings  in  any  action,  suit,  or  legal  proceeding  against  any  contributory 
of  the  company  as  well  as  against  the  company  as  hereinbefore  provided,  upon  such 
terms  as  the  Court  thinks  fit.  —  E.  §  265;  N.  S.  W.  a.  (No.  40  of  1899)  92;  V.  a.  (No.  1074) 
177;  S.  A.  a.  (No.  557)  110;  Q.  e.  (27  Vic.  No.  4)  191;  W.  A.  a.  (56  Vic.  No.  8)  112;  N.  Z.  243.  — 
Cp.  c.  (59  Vic.  No.  19)  §  22,  infra. 

Order  for  winding  up  company.  229.  Where  an  order  has  been  made  for  winding 
up  a  company  registered  in  pursuance  of  this  Part  of  the  Act,  in  addition  to  the 
provisions  hereinbefore  contained,  it  is  hereby  further  provided  that  no  suit,  action, 
or  other  legal  proceeding  shall  be  commenced  or  proceeded  with  against  any  contri- 
butory of  the  company  in  respect  of  any  debt  of  the  company,  except  with  the 
leave  of  the  Court,  and  subject  to  such  terms  as  the  Court  may  impose.  —  B. 
§  266;  N.  S.  W.  a.  (No.  40  of  1899)  94;  V.  a.  (No.  1074)  178;  S.  A.  a,  (No.  557)  112;  Q.  e. 
(27  Vic.  No.  4)  192;  W.  A.  a.  (56  Vic.  No.  8)  114;  N.  Z.  244. 

Part   VIII.    AppUcation  of  Act  to  unregistered  Companies. 
[§§  230—235  are  repealed.] 

Part  IX.    Repeal  of  Acts,  and  temporary  Provisions. 

Repeal  of  Acts.  236.  After  the  commencement  of  this  Act  there  shall  be  re- 
pealed the  several  Acts  and  parts  of  Acts  specified  in  the  third  Schedule  hereto. 

Saving  clause  as  to  repeal.  237.  No  repeal  or  partial  repeal  hereby  enacted 
shall  affect:  1.  Anything  duly  done  under  any  Acts  hereby  partly  or  whoUy  repealed; 
2.  The  incorporation  of  any  company  registered  under  any  Act  hereby  partly  or 
wholly  repealed;  3.  Any  right  or  privilege  acquired  or  liability  incurred  under  any 
Act  hereby  partly  or  whoUy  repealed ;  4.  Any  penalty,  forfeiture,  or  other  punishment 
incurred  in  respect  of  any  offence  against  any  Act  hereby  partly  or  wholly  repealed ; 
5.  Table  B  in  the  Schedule  annexed  to  The  Joint  Stock  Companies  Act,  or  any 
part  thereof,  so  far  as  the  same  applies  to  any  company  existing  at  the  time  of 
the  commencement  of  this  Act;  6.  The  following  companies  or  copartnerships  if 
in  existence  or  subsisting  at  the  commencement  of  this  Act;  that  is  to  say:  The 
Bank  of  Van  Diemen's  Land,  The  Cornwall  Fire  and  Marine  Insurance  Company, 
The  Commercial  Bank,  The  JDerwent  and  Tamar  Fire,  Life,  and  Marine  Assurance 
Company,  The  Hobart  Town  and  Launceston  Marine  Insurance  Company,  The 
High  School  at  Hobart  Town,  The  New  Norfolk  Bridge  Company,  The  Norfolk 
Plains  Bridge  Company,  The  Tasmanian  Life  and  Fire  Insurance  Company,  The 
LTnion  Bank  of  Australia. 

[§  238  provides  that  existing  proceedings  for  winding-up  under  the  acts  hereby 
repealed  shall  not  be  affected.] 

[§  239  provides  that  no  conveyances,  mortgages,  or  deeds  made  in  pursuance 
of  acts  hereby  repealed  shall  be  affected  by  this  repeal.] 

[§§  240— '241  give  a  temporary  power  to  companies  registered  under  The  Joint 
Stoch  Companies  Act  to  change  their  registered  office.] 


Schedules. 

First  Schedule. 


Table  A.  (This  Table,  containing  the  regulations  of  a  company  limited  by  shares,  is 
practically  identical  with  S.  A.  a.  [No.  557]  Sched.  II.  Table  A.) 

Table  B.  (Table  of  fees  to  be  paid  to  the  Registrar  by  a  company  having  a  capital  divided 
into  shares.) 
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Table  C.  (Table  of  fees  to  be  paid  to  the  Registrar  by  a  company  not  having  a  capital 
■divided  into  shares.) 

Form  D.  (Form  of  statement  referred  to  in  Part  3  of  the  Act.  Similar  to  S.  A.  a.  [No.  557] 
Sched.  V.)  

Second  Schedule. 
(This  Schedule  contains  the  forms  of  the  memoranda  of  association  and  articles  of  asso- 
■ciation  of  companies.) 

Third  Schedule. 


Date  and  Number 
of  Act. 


Title  of  Act. 


Extent  of  Kepeal. 


.5  Vic.  No.  17. 


7  Vic.  No.  16. 


23  Vic.  No.  12. 


An  Act  to  consoUdate  and  amend  the 
law  respecting  certain  copartner- 
ships. 


An  Act  to  amend  and  restrict  the 
Operation  of  an  Act  of  this  Island, 
intituled  An  Act  to  consolidate  and 
amend  the  law  respecting  certain 
copartnerships. 

An  Act  for  the  Incorporation  and  Re- 
gulation of  Joint  Stock  Companies 
and  other  Associations,  with  or 
without  Limited  Liability. 


The  whole  Act,  except  Sec- 
tions 21,  23,  24,  25,  27,  & 
so  much  of  Section  26  as 
provides  for  the  recovery  of 
any  penalty  imposed  under 
Section  23. 


b)  44  Vic.  No.  3.    An  Act  to  enable  Shareholders  in  Companies  to 

vote  by  Proxy  at  Companies'  Meetings  (20th  October,  1880). 

Shareholders  in  and  members  of  companies  may  vote  by  proxy.  1.  Shareholders 
in  any  company,  and  the  members  of  any  company  or  copartnership  mentioned  or 
referred  to  in  the  third  section  of  the  Act  of  Council  of  the  5th  Victoria,  No.  17, 
may  vote  at  any  meeting  of  any  such  company  or  copartnership  either  personally 
or  by  proxy:  Provided  that  nothing  contained  in.  this  Act  shall  empower  any  such 
shareholder  or  member  as  aforesaid  to  vote  by  proxy  in  any  case  where  any  special 
Act  relating  to  any  company,  or  the  deed  of  association,  or  deed  of  copartnership, 
or  the  rules  of  any  company  or  copartnership  shall  forbid  the  use  of  proxies. 

Instrument  authorising  a  person  to  vote  as  a  proxy  to  be  in  writing,  and  attested, 
etc.,  but  need  not  be  under  seal  nor  subject  to  24  Vict.  No.  3.  2.  Every  instrument 
appointing  or  authorising  any  one  person  to  vote  as  a  proxy  at  any  one  meeting 
of  any  such  company  or  copartnership  shall  be  written  or  printed,  or  partly  written 
and  partly  printed,  under  the  hand  of  the  appointor  and  attested  by  one  witness, 
and  shall  specify  the  day  upon  which  the  meeting  at  which  such  instrument  is 
intended  to  be  used  is  to  be  held,  and  shall  be  available  only  at  the  meeting  so  spe- 
cified or  any  adjournment  thereof.  Such  instrument  need  not  be  under  seal,  and 
shall  not,  nor  shall  any  instrument  appointing  a  proxy  under  The  Bankruptcy  Act, 
1870,  or  any  general  rules  made  thereunder,  or  under  any  Act  relating  to  insolvent 
debtors,  be  subject  to  the  provisions  of  the  Act  of  Parliament  of  the  24  th  Victoria, 
No.  3.  

c)  59  Vic.  No.  19.    An  Act  to  consolidate  and  amend  certain  Portions 

of  the  Law  relating  to  Companies  (7th  October,  1895). 

1.    This  Act  may  be  cited  as  The  Companies  Act,  1895. 

Interpretation.  2.  In  this  Act  the  expression  "the  principal  Act"  shall  mean 
The  Companies  Act,  1869;  and  the  expression  "deed  of  settlement"  includes  any 
contract  or  copartnery  or  other  instrument  constituting  or  regulating  the  company, 
and  not  being  an  Act  of  Parhament,  or  Royal  Charter,  or  Letters  Patent. 
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Repeal  of  existing  Acts.  Schedule  1.  Application  of  Act  to  matters  and  things 
done.  3.  On  and  after  the  day  on  which  this  Act  comes  into  operation,  the  Acts  or 
portions  of  Acts  of  the  Parliament  of  Tasmania  set  forth  in  the  Schedule  1.  hereto 
shall  be  and  are  hereby  repealed :  Provided  that  such  repeal  shall  not  affect :  I.  Any- 
thing duly  done  under  any  Act  hereby  repealed  before  the  date  on  which  this  Act 
comes  into  operation;  II.  Any  habiUty  accruing  under  any  such  repealed  Act  before 
the  date  on  which  this  Act  comes  into  operation.  And,  excepting  so  far  as  there  is 
anything  in  this  Act  inconsistent  therewith,  this  Act  shall  apply  to  all  matters  a,nd 
things  done  under  any  repealed  Act  and  of  any  force  or  effect  at  the  date  on  which 
this  Act  comes  into  operation  by  virtue  of  any  Act  hereby  repealed,  as  if  made  or 
done  hereunder.  And  whenever  in  any  Act  the  Acts  hereby  repealed,  or  any  of  them, 
are  mentioned  such  mention  shall  hereafter  be  held  and  construed  to  mean  and 
refer  to  this  Act. 

Articles  of  association. 

Articles  of  association  may  be  written  or  printed.  4.  The  articles  of  association 
of  a  company,  mentioned  in  section  sixteen  of  the  principal  Act,  may  be  either 
written  or  printed,  notwithstanding  anything  to  the  contrary  contained  in  the 
said  section. 

Memorandum  of  association. 

5.  1.  =  V.  f.  (No.  1482)  §77,  except:  "registered  under  the  principal  Act" 
is  inserted  before  "may  by  special  resolution";  "object  of  the  company  but"  is 
substituted  for  "objects  of  the  company  but"  —  probably  a  typographical  error; 
"which  has  jurisdiction  to  make  an  order  for  winding-up  the  company"  is  inserted 
after  "Court".  2.  Before  confirming  any  such  alteration  the  Court  must  be  satisfied: 
I.  That  sufficient  notice  has  been  given  to  every  holder  of  debentures  or  debenture 
stock  of  the  company,  and  any  person  or  class  of  persons  whose  interests  wiU,  in  the 
opinion  of  the  Court,  be  affected  by  the  alteration;  and  II.  That  with  respect  to 
every  creditor  who  in  the  opinion  of  the  Court  is  entitled  to  object,  and  who  signifies 
his  objection  in  manner  directed  by  the  Court,  either  his  consent  to  the  alteration 
has  been  obtained  or  his  debt  or  claim  has  been  discharged,  or  has  determined,  or 
has  been  secured  to  the  satisfaction  of  the  Court:  Provided  that  the  Court  may,  in 
the  case  of  any  person  or  class  of  persons,  for  special  reasons  dispense  with  the 
notice  required  by  this  section.  3.  =  V.  f.  (No.  1482)  §  78  (3).  4.  =  V.  f.  (No.  1482) 
§  79,  except:  "this  Division  of"  is  omitted;  "provided  always  that"  is  inserted  be- 
fore "it  shall  not  be  lawful";  "thinks  fit"  is  substituted  for  "think  fit".  5.  The  Court 
may  confirm,  either  whoUy  or  in  part,  any  such  alteration  as  aforesaid  with  respect 
to  the  objects  of  the  company  if  it  appears  that  the  alteration  is  required  in  order 
to  enable  the  company:  (a-e)  =  V.  f.  (No.  1482)  §  80  (a-e). 

6.  1.  =  V.  f.  (No.  1482)  §  82,  except:  "for  a  deed  of  settlement"  is  substituted 
for  "for  the  deed  of  settlement";  "requisitions"  for  "requirements";  "and"  is  in- 
serted before  "thenceforth";  "this  Division  of"  is  omitted;  "The  Companies  Act, 
1869",  is  substituted  for  "the  principal  Act",  and  throughout  "Registrar"  for  "Re- 
gistrar-General". 2.  If  a  company  makes  default  in  delivering  to  the  Registrar 
any  document  required  by  this  Act  to  be  deUvered  to  him,  the  company  shall  be 
liable  to  a  penalty  not  exceeding  ten  pounds  during  every  day  during  which  it  is 
in  default. 

Registration  of  companies. 

Companies  capable  of  being  registered.  7.  With  the  exceptions  and  subject  to 
the  regulations  specified  in  section  two  hundred  and  ten  of  the  principal  Act,  every 
company  existing  at  the  time  of  the  commencement  of  the  principal  Act,  including 
any  company  registered  under  The  Joint  Stock  Companies  Act  consisting  of  seven 
or  more  members,  and  any  company  hereafter  formed  in  pursuance  of  any  Act  of 
the  Parliament  of  Tasmania,  other  than  the  principal  Act,  or  any  Act  of  the  Im- 
perial Parliament,  or  of  Letters  Patent,  or  being  otherwise  duly  constituted  by  law 
or  contract,  and  consisting  of  seven  or  more  members,  and  whether  or  not  formed 
for  the  acquisition  of  gain,  may  at  any  time  hereafter  register  itself  under  the  prin- 
cipal Act  as  an  unhmited  company,  or  a  company  limited  by  shares,  or  a  company 
Umited  by  guarantee;  and  no  such  registration  shall  be  invalid  by  reason  that  it 
has  taken  place  with  a  view  to  the  company  being  wound  up. 

Registration  valid  in  certain  cases.  8.  Where  any  company  has  been  registered 
under  Part  VII.  of  the  principal  Act  before  the  commencement  of  this  Act,  and  a. 
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certificate  of  incorporation  has  been  given  to  such  company  so  registered  as  afore- 
said, such  registration  shall  be  as  vahd  and  effectual  in  all  respects  as  if  such  com- 
pany had  been  registered  in  pursuance  of  the  principal  Act,  and  the  certificate  of 
incorporation  before  mentioned  shall  be  conclusive  evidence  that  all  the  requi- 
sitions contained  in  the  principal  Act  in  respect  of  registration  under  the  principal 
Act  have  been  complied  with,  and  that  the  company  is  authorised  to  be  registered 
thereunder  as  a  hmited  or  unhmited  company,  as  the  case  may  be ;  and  the  date 
of  incorporation  mentioned  in  such  certificate  shall  be  deemed  to  be  the  date  of  the 
incorporation  of  the  company  under  the  principal  Act. 

[§  9  relates  to  associations  formed  for  purposes  not  of  gain.] 

Transfer  of  shares. 
Transfer  may  be  registered  at  request  of  transferor.  10.  A  company  shall,  on 
the  production  of  a  duplicate  transfer  or  any  other  reasonable  evidence,  on  the 
application  of  the  transferor  of  any  share  or  interest  in  the  company,  enter  in  its 
register  of  members  the  name  of  the  transferee  of  such  share  or  interest,  in  the 
same  maimer  and  subject  to  the  same  conditions  as  if  the  application  for  such  entry 
were  made  by  the  transferee.  —  E.  §  28;  N.  S.  W.  a.  (No.  40  of  1899)  56;  V.  f.  (No.  1482) 

169;   Q.  f.  (53  Vic.  No.  18)  20. 

Winding -wp  of  registered  companies. 

Statement  of  company's  affairs.  11.  1.  Where  the  Court  has  made  an  order 
for  winding  up  a  company,  there  shall  be  made  out  and  submitted  to  the  official 
liquidator  a  statement  as  to  the  affairs  of  the  company  in  the  prescribed  form, 
verified  by  affidavit,  and  showing  the  particulars  of  the  assets,  debts,  and  liabilities 
of  the  company,  the  names,  residences,  and  occupations  of  the  creditors  of  the 
company,  the  securities  held  by  them  respectively,  the  dates  when  the  securities 
were  respectively  given,  and  such  further  or  other  information  as  may  be  prescribed 
or  as  the  official  liquidator  may  require.  2.  The  statement  shall  be  submitted  and 
verified  by  one  or  more  of  the  persons  who  are  at  the  time  of  the  winding-up  order 
the  directors,  and  by  the  person  who  is  at  that  time  the  secretary  or  other  chief 
officer  of  the  company,  or  by  such  of  the  persons  being  or  having  been  directors 
or  officers  of  the  companj'',  or  having  taken  part  in  the  formation  of  the  company 
at  any  time  within  one  year  before  the  order  for  winding  up  the  company,  as  the 
official  liquidator,  subject  to  the  direction  of  the  Court,  may  require  to  submit, 
and  verify  the  same.  3.  The  statement  shall  be  submitted  within  fourteen  days 
from  the  date  of  the  order,  or  within  such  extended  time  as  the  official  liquidator 
or  the  Court  may  for  special  reasons  appoint.  4.  Any  person  making  or  concurring 
in  making  the  statement  and  affidavit  required  by  this  section  shall  be  allowed,  and 
shall  be  paid  by  the  official  liquidator  out  of  the  assets  of  the  company,  such  costs 
and  expenses  incurred  in  and  about  the  preparation  and  making  of  such  statement 
and  affidavit  as  the  official  liquidator  may  consider  reasonable,  subject  to  an  appeal 
to  the  Court.  5.  If  any  person,  without  reasonable  excuse,  makes  default  in  com- 
plying with  the  requirements  of  this  section,  he  shall  be  liable  to  a  fine  not  exceeding 
ten  pounds  for  every  day  during  which  the  default  continues.  6.  Any  person  stating 
himself  in  writing  to  be  a  creditor  or  contributory  shall  be  entitled  by  himself  or  by 
his  agent,  at  all  reasonable  times,  on  payment  of  the  prescribed  fee,  to  inspect  the 
statement  submitted  in  pursuance  of  this  section,  and  to  a  copy  thereof  or  extract 
therefrom;  but  any  person  untriithfuUy  stating  himself  to  be  a  creditor  or  contri- 
butory shall  be  guilty  of  a  contempt  of  Court,  and  shall  be  punishable  accordingly 
on  the  application  of  the  hquidator. 

Report  on  winding-up  and  proceedings  thereupon.  12.  1.  Where  the  Court  has 
made  an  order  for  winding  up  a  company,  the  official  liquidator  shall,  as  soon  as 
practicable  after  receipt  of  the  statement  of  the  company's  affairs,  submit  a  pre- 
liminary report  to  the  Court:  I.  As  to  the  amount  of  capital  issued,  subscribed, 
and  paid  up,  and  the  estimated  amount  of  assets  and  Uabilities;  and  II.  If  the 
company  has  failed,  as  to  the  causes  of  failure;  and  III.  Whether  in  his  opinion 
further  enquiry  is  desirable  as  to  any  matter  relating  to  the  promotion,  formation, 
or  failure  of  the  company,  or  the  conduct  of  the  business  thereof.  2.  The  official 
liquidator  may  also,  if  he  thinks  fit,  make  a  further  report  or  further  reports  stating 
the  manner  in  which  the  company  was  formed,  and  whether  in  his  opinion  any  fraud 
is  being  committed  by  any  person  in  the  promotion  or  formation  of  the  company. 
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or  by  any  director  or  other  officer  of  the  company  in  relation  to  the  company  since 
the  formation  thereof,  and  any  other  matters  which,  in  his  opinion,  it  is  desirable 
to  bring  to  the  notice  of  the  Court.  3.  The  Court  may,  after  consideration  of  any 
such  report,  direct  that  any  person  who  has  taken  any  part  in  the  promotion  or 
formation  of  the  company,  or  has  been  a  director  or  officer  of  the  company,  shall 
attend  before  the  Court  on  a  day  appointed  by  the  Court  for  that  purpose,  and  be 
pubUcly  examined  as  to  the  promotion  or  formation  of  the  company,  or  as  to  the 
conduct  of  the  business  of  the  company,  or  as  to  his  conduct  and  dealings  as  director 
or  officer  of  the  company.  4.  The  official  liquidator  shall  take  part  in  the  examination, 
and  for  that  purpose  may  employ  a  sohcitor  with  or  without  counsel.  5.  The  Court 
may  put  such  questions  to  the  person  examined  as  to  the  Court  may  seem  expedient. 

6.  The  person  examined  shall  be  examined  on  oath,  and  it  shall  be  his  duty  to  answer 
all  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  The  person 
examined  shall  at  his  own  cost  prior  to  such  examination  be  furnished  with  a  copy 
of  the  official  hquidator's  report,  and  shall  also  at  his  own  cost  be  entitled  to  employ 
at  such  an  examination  a  sohcitor  with  or  without  counsel,  who  shall  be  at  liberty 
to  put  such  questions  to  the  person  examined  as  the  Court  may  deem  just  for  the 
purpose  of  enabling  that  person  to  explain  or  quahfy  any  answer  given  by  him. 
Provided  also,  that  if  such  person  is  in  the  opinion  of  the  Court  exculpated  from  any 
charges  made  or  suggested  against  him  the  Court  may  allow  him  such  costs  as  the 
Court  in  its  discretion  may  think  fit.  Notes  of  the  examination  shall  be  taken  down 
in  writing  and  shall  be  read  over  to,  or  by,  and  signed  by  the  person  examined, 
and  may  thereafter  be  used  as  evidence  against  him.  They  shall  also  be  open  to  the 
inspection  of  any  creditor  or  contributory  of  the  company  at  all  reasonable  times. 

7.  The  Court  may  if  it  thinks  fit  adjourn  the  examination  from  time  to  time. 

Power  of  Court  to  assess  damages  against  delinquent  directors,  officers,  and 
promoters.  13.  1.  Where  in  the  course  of  the  winding-up  of  a  company  it  appears 
that  any  person  who  has  taken  part  in  the  formation  or  promotion  of  the  company, 
or  any  past  or  present  director,  manager,  liquidator,  or  other  officer  of  the  company, 
has  misapphed  or  retained,  or  become  hable  or  accountable  for  any  moneys  or 
property  of  the  company,  or  been  guilty  of  any  misfeasance  or  breach  of  trust  in 
relation  to  the  company,  the  Court  may  on  the  application  of  any  Uquidator  of 
the  company,  or  of  any  creditor  or  contributory  of  the  company,  examine  into  the 
conduct  of  such  promoter,  director,  manager,  liquidator,  or  other  officer  of  the 
company,  and  compel  him  to  repay  any  moneys  or  restore  any  property  so  misapplied 
or  retained,  or  for  which  he  has  become  liable  or  accountable,  together  with  interest 
after  such  rate  as  the  Court  thinks  just,  or  to  contribute  such  sums  of  money  to  the 
a,ssets  of  the  Company  by  way  of  compensation  in  respect  of  such  misapplication, 
retainer,  misfeasance,  or  breach  of  trust  as  the  Court  thinks  just.  2.  The  pro- 
visions of  this  section  shaU.  apply  in  the  winding-up  of  any  company  where  the 
same  is  being  wound  up  by  or  subject  to  the  supervision  of  the  Court,  or  is 
being  wound  up  voluntarily,  and  whether  the  winding-up  commenced  before  or 
after  the  passing  of  this  Act  and  notwithstanding  that  the  offence  is  one  for 
which  the  offender  may  be  criminally  responsible.  —  E.  §  215;  N.  S.  W.  a.  (No.  40  of 
1899)  162;  V.  f.  (No.  1482)  135;  S.  A.  a.  (No.  557)  179;  Q.  e.  (27  Vic.  No.  4)  166;  W.  A.  a.  (56 
Vic.  No.  8)   181;  N.  Z.   254. 

Attorney-General  may  apply  to  Court  to  wind  up  company.  14.  Where  a  com- 
pany is  being  wound  up  voluntarily  or  subject  to  the  supervision  of  the  Court,  the 
Attorney-General  may  present  a  petition  that  the  company  be  wound  up  by  the 
Court,  and  thereupon  if  the  Court  is  satisfied  that  the  voluntary  winding-up  or 
winding-up  subject  to  supervision  cannot  be  continued  with  due  regard  to  the 
interest  of  the  creditors  or  contributories,  it  may  make  an  order  that  the  company 
be  wound  up  by  the  Court. 

Information  as  to  pending  liquidations.  15.  1.  If  the  winding-up  of  a  company 
is  not  concluded  within  one  year  after  its  commencement,  the  liquidator  of  the 
company  shall,  at  such  intervals  as  may  be  prescribed  until  the  winding-up  is  con- 
cluded, send  to  the  Registrar  a  statement  in  the  prescribed  form  and  containing 
the  prescribed  particulars  with  respect  to  the  proceedings  in  and  position  of  the 
Mquidation.  Any  person  stating  himseK  in  writing  to  be  a  creditor  or  contributory 
of  the  company  shall  be  entitled,  by  himself  or  by  his  agent,  at  all  reasonable  times 
on  payment  of  the  prescribed  fee,  to  inspect  the  statement  submitted  in  pursuance 
of  this  section,  and  to  a  copy  thereof  or  extract  therefrom.   But  any  person  untruth- 
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fully  stating  himself  to  be  a  creditor  or  contributory  shall  be  guilty  of  a  contempt 
of  Court,  and  shall  be  punishable  accordingly  on  the  application  of  the  liquidator. 

2.  If  a  Uquidator  makes  default  in  complying  with  the  requirements  of  this  section 
he  shall  be  Uable  to  a  fine  not  exceeding  fifty  pounds  for  each  day  during  which 
the  default  continues.  3.  If  it  appears  from  any  such  statement  or  otherwise  that 
any  liquidator  of  the  company  has  in  his  hands  or  under  his  control  any  money 
representing  unclaimed  or  undistributed  assets  of  the  company,  which  have  re- 
mained unclaimed  or  undistributed  for  six  months  after  the  date  of  their  receipt, 
the  liquidator  shall  forthwith  pay  the  same  into  a  bank  to  be  approved  by  the  Court 
to  the  company's  liquidation  account.  Every  such  Uquidator  shall  be  entitled  to 
the  prescribed  certificate  of  receipt  for  the  money  so  paid,  and  that  certificate  shall 
be  an  effectual  discharge  to  him  in  respect  thereof.  4.  Any  person  claiming  to  be 
entitled  to  any  money  paid  into  any  bank  in  pursuance  of  this  section  may  apply 
to  the  Court  for  the  payment  of  the  same,  and  the  Court  may,  on  a  certificate  by 
the  Hquidator  that  the  same  person  claiming  is  entitled,  make  an  order  for  the 
payment  to  that  person  of  the  sum  due.  5.  This  section  shall  apply  whether  the 
winding-up  of  the  company  has  commenced  before  or  after  the  commencement  of 
this  Act. 

Discretionary  powers  of  liquidator  and  control  thereof.  16.  1.  Subject  to  the 
provisions  of  the  principal  Act,  the  liquidator  of  a  company  which  is  being  wound 
up  by  order  of  the  Court  shall,  in  the  administration  of  the  property  of  the  company, 
and  in  the  distribution  thereof  among  its  creditors,  have  regard  to  any  directions 
that  may  be  given  by  resolution  at  any  general  meeting  of  the  creditors  or  contri- 
butories  summoned  as  hereinafter  provided.  2.  The  liquidator  may  from  time  to 
time  summon  general  meetings  of  the  creditors  or  contributories  for  the  purpose 
of  ascertaining  their  wishes,  and  it  shall  be  his  duty  to  summon  meetings  at  such 
times  as  the  creditors  or  contributories  by  resolution,  either  at  the  meeting  appointing 
the  liquidator  or  otherwise,  may  direct,  or  whenever  requested  in  writing  to  do 
so  by  one-tenth  in  value  of  the  creditors  or  contributories,  as  the  case  may  be. 

3.  The  liquidator  may  apply  to  the  Court  in  manner  prescribed  for  directions  in 
relation  to  any  particular  matter  arising  under  the  winding-up.  4.  Subject  to  the 
provisions  of  the  principal  Act,  the  Uquidator  shall  use  his  own  discretion  in  the 
management  of  the  estate  and  its  distribution  among  the  creditors. 

Appeal  to  Court  against  liquidator.  17.  If  any  person  is  aggrieved  by  any 
act  or  decision  of  the  liquidator  of  a  company  which  is  being  wound  up  by 
order  of  the  Court,  he  may  apply  to  the  Court,  and  the  Court  may  confirm,  re- 
verse, or  modify  the  act  or  decision  complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  fit.  —  E.  §  158  (5);  V.  f.  (No.  1482)  145;  S.  A.  «..  (No.  557)  182; 
W.  A.  a.  (56  Vic.  No.  8)  186. 

Liquidators  may  summon  meetings  of  creditors  of  any  company  being  voluntarily 
wound  up.  18.  Whenever  a  company  is  being  wound  up  voluntarily  under  the 
provisions  of  the  principal  Act,  the  liquidators  may  from  time  to  time  during 
the  continuance  of  such  winding  up  summon  meetings  of  the  creditors  of  the 
company  for  the  purposes  of  this  Act  in  the  same  manner  as  general  meetings 
of  the  shareholders  of  the  same  company  may  be  summoned  under  the  provisions 
of  the  principal  Act.  —  E.  §  158  (2);  N.  S.  W.  a.  (No.  40  of  1899)  160;  V.  b.  (No.  1269) 
3—7;  S.  A.  a.  (No.  557)  172;  Q.  f.  (53  Vic.  No.  18)  35;  W.  A.  a.  (56  Vio.  No.  8)  174;  N.  Z. 
258—260. 

Authority  of  creditors  may  be  obtained  to  compromises.  19.  Whenever  a  com- 
pany is  being  wound  up  voluntarily  under  the  provisions  of  the  principal  Act,  the 
liquidators  may  obtain  the  authority  of  a  majority  in  number  and  two-thirds  in 
value  of  the  creditors  of  the  company  present  at  any  meeting  of  such  creditors  duly 
summoned  in  accordance  with  the  provisions  of  this  Act  to  make  any  compromise 
or  arrangement  with  any  contributory  or  contributories  or  other  debtor  or  debtors 
of  the  company,  or  with  any  creditor  or  creditors  of  the  company;  and  every  such 
compromise  or  arrangement  made  in  pursuance  of  such  authority  as  aforesaid  shall 
be  binding  on  all  the  creditors  of  the  company.  Provided  always,  that  aiiy  creditor 
or  contributory  of  a  company  affected  by  any  such  resolution  may,  within  twenty- 
one  days  from  the  date  of  the  passing  of  the  resolution  granting  such  authority  as 
aforesaid,  appeal  to  the  Court  against  any  such  resolution,  and  the  Court  may 
thereupon,  if  it  thinks  fit,  declare  such  resolution  null  and  void,  or  may  amend  or 
vary  the  same.   [The  remainder  of  the  section  has  special  reference  to  the  winding- 
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up  of  "The  Bank  of  Van  Diemen's  Land".]  —  See  notes  to  §  18,  supra,  and  to  S.  A. 
a.  (No.  557)  §  139.  140,   179  infra.  —  Cp.  d.  (60  Vic.  No.  3)  §  17,  infra. 

Winding-up  of  unregistered  companies. 

Winding-up  of  unregistered  companies.  20.  Subject  as  hereinafter  mentioned, 
any  partnership,  association,  or  company  consisting  of  seven  or  more  members, 
and  not  registered  under  the  principal  Act  or  under  any  other  Act,  and  whether  or 
not  formed  for  the  acquisition  of  gain,  shall  be  included  under  the  term  "unregistered 
company"  hereinafter  used,  and  may  be  wound  up  under  the  provisions  of  the  prin- 
cipal Act,  with  the  following  exceptions  and  additions:  I.  Where  proceedings  for 
winding  up  an  unregistered  company  are  instituted,  the  principal  place  of  business 
of  such  company  shall,  for  all  purposes  of  this  Act,  be  deemed  to  be  the  registered 
office  of  the  company;  II.  No  unregistered  company  shall  be  wound  up  under  this 
Act  otherwise  than  by  order  of  the  Court;  III.  The  circumstances  under  which  an 
unregistered  company  may  be  wound  up  by  order  of  the  Court  are  as  follows :  a)  When 
the  company  is  dissolved,  or  has  ceased  to  carry  on  business,  or  is  carrying  on  bu- 
siness only  for  the  purpose  of  winding  up  its  affairs ;  b)  When  the  company  is  unable 
to  pay  its  debts ;  c)  When  the  company,  by  reason  of  being  unable  to  enforce  con- 
tribution of  capital  from  its  members,  or  by  reason  of  insufficient  capital,  or  for 
any  other  reason  is  unable  satisfactorily  to  continue  its  business;  d)  When  the 
Court  is  of  opinion  that  it  is  just  and  equitable  that  the  company  should  be  wound 
up;  IV.  An  unregistered  company  shall,  for  the  purposes  of  this  Act,  be  deemed 
unable  to  pay  its  debts:  a)  When  a  creditor  to  whom  the  company  is  indebted  at 
law  or  in  equity,  by  assignment  or  otherwise,  in  a  sum  not  less  than  fifty  pounds 
then  due,  has  served  on  the  company,  by  leaving  the  same  at  the  principal  place 
of  business  of  the  company,  or  by  delivering  to  the  secretary,  or  some  director  or 
principal  officer  of  the  company,  or  by  otherwise  serving  the  same  in  such  manner 
as  the  Court  may  approve  or  direct,  a  demand  under  his  hand,  or,  if  such  creditor 
be  a  corporation  then  under  its  common  seal,  requiring  the  company  to  pay  the  sum 
so  due,  and  the  company  has,  for  the  space  of  three  weeks  succeeding  the  service 
of  such  demand  neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the  same 
to  the  satisfaction  of  the  creditor;  b)  When  any  action  or  other  legal  proceeding 
lias  been  instituted  against  any  member  of  the  company  for  any  debt  or  demand 
due,  or  claimed  to  be  due,  from  the  company,  or  from  him  in  his  character  of  member 
of  the  company,  and  notice  in  writing  of  the  institution  of  such  action  or  other 
legal  proceeding  having  been  served  upon  the  company,  by  leaving  the  same  at 
the  principal  place  of  business  of  the  company,  or  by  dehvering  it  to  the  secretary 
or  some  director  or  principal  officer  of  the  company,  or  by  otherwise  serving  the  same 
in  such  manner  as  the  Court  may  approve  or  direct,  the  company  has  not,  within 
ten  days  after  service  of  such  notice  paid,  secured,  or  compounded  for  such  debt  or 
demand,  or  procured  such  action  or  other  legal  proceedings  to  be  stayed,  or  in- 
demnified the  defendant  to  his  reasonable  satisfaction  against  all  costs,  damages, 
and  expenses  to  be  incurred  by  him  by  reason  of  the  same;  c)  When  execution  or 
other  process  issued  on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  favour 
of  any  creditor  in  any  proceeding  instituted  by  such  creditor  against  the  company, 
or  against  any  member  thereof  as  such,  or  against  any  person  authorised  to  be 
sued  as  nominal  defendant  on  behalf  of  the  company,  is  returned  unsatisfied ;  d)  When 
it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that  the  company  is  unable 
to  pay  its  debts.  —  E.  §§  267,  268;  N.  S.  W.  a.  (No.  40  of  1899)  84,  86,  94;  V.  a.  (No.  1074) 
183;  S.  A.  a.  (No.  557)  189;  Q.  e.  (27  Vic.  No.  4)  193,  196;  W.  A.  a.  (56  Vic.  No.  8)  191; 
N.  Z.  244. 

Who  to  be  deemed  a  contributory  in  the  event  of  the  company  being  wound 

up.  21.  1.  In  the  event  of  an  unregistered  company  being  wound  up,  every  person 
shall  be  deemed  to  be  a  contributory  who  is  hable  at  law  or  in  equity  to  pay  or 
contribute  to  the  payment  of  any  debt  or  liability  of  the  company,  or  to  pay  or 
contribute  to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  mem- 
bers amongst  themselves,  or  to  pay  or  to  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding  up  the  company;  and  every  such  contributory 
shall  be  liable  to  contribute  to  the  assets  of  the  company  in  the  course  of  the  winding- 
up  all  sums  due  from  him  in  respect  of  any  such  hability  as  aforesaid.  2.  In  the 
event  of  the  death  or  the  insolvency  of  any  contributory,  or  the  marriage  of  any 
female  contributory,  the  provisions  of  the  principal  Act  with  respect  to  the  repre- 


COMPANIES  ACT,   1895.  381: 

sentatives  of  a  deceased  contributory,  and  to  the  trustees  of  an  insolvent  contri- 
butory, and  to  the  consequences  of  the  marriage  of  a  female  contributory,  shall 
■apply.  —  E.  §  269;  N.  S.  W.  a.  (No.  40  of  1899)  80—82;  V.  a.  (No.  1074)  176  (5),  184;  S. 
A.  a.  (No.  557)  190;  Q.  «.  (27  Vic.  No.  4)  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8)  192;  N.  Z. 
174—176. 

Power  of  Court  to  restrain  further  proceedings.  22.  The  Court  may,  at  any 
time  after  the  presentation  of  a  petition  for  winding  up  an  unregistered  com- 
pany, and  before  making  an  order  for  winding  up  the  company,  upon  the  appli- 
cation of  any  creditor  of  the  company,  restrain  further  proceedings  in  any  action 
or  legal  proceeding  against  any  contributory  of  the  company,  as  well  as  against 
the  company,  upon  such  terms  as  the  Court  thinks  fit.  —  E.  §  270;  N.  S.  W.  a. 
(No.  40  of  1899)  80;  V.  a.  (No.  1074)  177,  185;  S.  A.  a.  (No.  557)  191;  Q.  t,.  (27  Vic.  No.  4)  191, 
195;  N.  Z.  243. 

Effect  of  order  for  winding-up  company.  23.  When  an  order  has  been  made  for 
winding  up  an  unregistered  company  no  action  or  other  legal  proceeding  shall  be 
commenced  or  proceeded  with  against  any  contributory  of  the  company  in  respect 
of  any  debt  of  the  company,  except  with  the  leave  of  the  Court,  and  subject  to  such 
terms  as  the  Court  may  impose.  —  E.  §  271;  N.  S.  W.  a.  (No.  40  of  1899)  94;  V.  a. 
<No.  1074)  186;  S.  A.  a..  (No.  557)  192;  Q.  e.  (27  Vic.  No.  4)  196;  W.  A.  a.  (56  Vic.  No.  8)  194; 
N.  Z.  244,  290. 

Provision  in  case  of  unregistered  company.  24.  1.  If  any  unregistered  company 
has  no  power  to  sue  and  be  sued  in  a  common  name,  or  if  for  any  other  reason  it 
appears  expedient,  the  Court  may,  by  the  order  made  for  winding  up  such  company 
or  by  any  subsequent  order,  direct  that  all  such  property,  real  and  personal,  in- 
cluding all  interest,  claims,  and  rights  into  and  out  of  the  property,  real  and  personal, 
includmg  choses  in  action,  as  may  belong  to  or  be  vested  in  the  company,  or  to 
or  in  any  person  or  persons  in  trust  for  or  on  behalf  of  the  company,  or  any  part 
of  such  property,  is  to  vest  in  the  official  hquidator  by  his  official  name,  and  there- 
upon the  same,  or  such  part  thereof  as  may  be  specified  in  the  order,  shall  vest 
accordingly.  2.  The  official  liquidator  may,  in  his  official  name,  and  after  giving 
such  indemnity,  if  any,  as  the  Court  directs,  bring  or  defend  any  actions  or  other 
legal  proceeding  ^)  relating  to  any  property  vested  in  him,  or  any  actions  or  other 
legal  proceedings  necessary  to  be  brought  or  defended  for  the  purposes  of  effectually 
winding  up  the  company  and  recovering  the  property  thereof.  —  E.  §  272;  N.  S. 
W.  a.  (No.  40  of  1899)  185;  V.  a.  (No.  1074)  187;  S.  A.  a.  (No.  557)  193;  Q.  e.  (27  Vic.  No.  4) 
197;  W.  A.  a.  (56  Vic.  No.  8)  195. 

Provisions  cumulative.  25.  The  provisions  made  by  this  Act  with  respect  to 
unregistered  companies  are  in  addition  to,  and  not  in  restriction  of,  any  provisions 
contained  in  the  principal  Act  with  respect  to  winding  up  companies  by  order  of 
the  Court;  and  the  Court  or  official  hquidator  may,  in  addition  to  the  powers  con- 
ferred by  this  Act,  exercise  any  powers  or  do  any  act  in  the  case  of  unregistered 
companies  which  might  be  exercised  or  done  by  it  or  him  in  relation  to  the  winding 
up  of  companies  formed  under  the  principal  Act;  but  an  iinregistered  company 
shall  not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  company 
under  the  principal  Act,  and  then  only  to  the  extent  provided  by  this  Act.  —  E. 
§  273;  N.  S.  W.  a.  (No.  40  of  1899)  98;  V.  a.  (No.  1074)  188;  S.  A.  a.  (No.  557)  194;  Q.  e.  (27 
Vic.  No.  4)  198;  W.  A.  a.  (56  Vic.  No.  8)  196. 

Company  formed  solely  by  contract  may  be  wound  up.  26.  Every  partnership, 
association,  or  company  consisting  of  seven  or  more  members,  and  existing  at  the 
time  of  the  commencement  of  this  Act,  or  which  may  hereafter  be  formed,  and 
whether  or  not  for  the  acquisition  of  gain,  may  be  wound  up  as  an  unregistered 
company  under  this  Act,  notwithstanding  the  same  is  constituted  solely  by  contract 
between  the  members. 

Evidence. 

Reception  of  certified  copies  of  documents  as  legal  evidence.  27.  Any  certi- 
ficate of  the  incorporation  of  any  company  given  by  the  Registrar  or  by  any  Assistant 
Registrar  for  the  time  being  shall  be  received  in  evidence  as  if  it  were  th-e  original 
certificate;  and  any  copy  of  or  extract  from  any  of  the  documents  or  part  of  the 
documents  kept  and  registered  at  the  office  for  the  Registration  of  Joint  Stock 
Companies,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  Registrar  or  one 
of  the  Assistant  Registrars  for  the  time  being,  and  whom  it  shall  not  be  necessary 

1)  Sic. 
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to  prove  to  be  the  Registrar  or  Assistant  Registrar,  shall,  in  all  legal  proceedings, 
civil  or  criminal,  and  in  aU  cases  whatsoever,  be  received  in  evidence  as  of  equal 
vaUdity  with  the  original  document.  —  See  notes  to  S.  A.  a.  (No.  557)  §  19,  20. 

Bills  of  Sale  Act  not  to  apply  to  debentures  issued  by  company.  28.  Nothing 
in  The  Bills  of  Sale  Act,  1892,  shall  apply  to  any  debentures  issued  by  any 
company  registered  under  the  principal  Act  and  secured  upon  the  capital,  stock, 
goods,  chattels,  effects,  rights,  claims,  and  property  of  such  company,  or  upon 
any  part  of  such  capital,  stock,  goods,  chattels,  effects,  rights,  claims,  and  property, 
or  to  any  trust  deed  or  other  deed  or  instrument  for  securing  any  such  debentures 
issued  by  any  such  company.  —  Cp.  e.  (No.  25  of  1906)  §  5,  infra. 

Distribution  of  assets. 
29.  =  V.  f.  (No.  1482)  §  148  (1),  except:  "being  wound  up  under  the  principal 
Act  or  this  Act"  is  substituted  for  "which  is  being  wound  up" ;  in  (b)  "two"  is  sub- 
stituted for  "four";  and  "proportions"  for  "proportion". 

Liability  of  directors  and  others. 
Liability  for  statements  in  prospectus.  30.  1.  Where  after  the  passing  of  this 
Act  a  prospectus  or  notice  invites  persons  to  subscribe  for  shares  in  or  debentures 
or  debenture  stock  of  a  company,  every  person  who  is  a  director  of  the  Company 
at  the  time  of  the  issue  of  the  prospectus  or  notice,  and  every  person  who  having 
authorised  such  naming  of  himself  is  named  in  the  prospectus  or  notice  as  a  director 
of  the  company  either  immediately  or  after  an  interval  of  time,  and  every  promoter 
of  the  company,  and  every  person  who  has  authorised  the  issue  of  the  prospectus 
or  notice,  shall  be  liable  to  pay  compensation  to  all  persons  who  shall  subscribe 
for  any  shares,  debentures,  or  debenture  stock  on  the  faith  of  such  prospectus  or 
notice  for  the  loss  or  damage  they  may  have  sustained  by  reason  of  any  untrue 
statement  in  the  prospectus  or  notice  or  in  any  report  or  memorandum  appearing 
on  the  face  thereof,  or  by  reference  incorporated  therein,  or  issued  therewith,  unless 
it  is  proved:  I.  With  respect  to  every  such  untrue  statement  not  purporting  to 
be  made  on  the  authority  of  an  expert,  or  of  a  pubhc  official  document  or  statement, 
that  he  had  reasonable  ground  to  beUeve,  and  did  up  to  the  time  of  the  allotment 
of  the  shares,  debentures,  or  debenture  stock,  as  the  case  may  be,  believe  that  the 
statement  was  true ;  and  II.  With  respect  to  every  such  untrue  statement  purporting 
to  be  a  statement  by  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from 
a  report  or  valuation  of  an  engineer,  valuer,  accountant,  or  other  expert,  that  it 
fairly  represented  the  statement  made  by  such  engineer,  valuer,  accountant,  or 
other  expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the  report  or  va- 
luation. Provided  always,  that  notwithstanding  that  such  untrue  statement  fairly 
represented  the  statement  made  by  such  engineer,  valuer,  or  accountant,  or  other 
expert,  or  was  a  correct  and  fair  copy  of  or  extract  from  the  report  or  valuation, 
such  director,  person  named,  promoter,  or  other  person  who  authorised  the  issue 
of  the  prospectus  or  notice  as  aforesaid  shall  be  liable  to  pay  compensation  as  afore- 
said if  it  be  proved  that  he  had  no  reasonable  ground  to  believe  that  the  person 
making  the  statement,  report,  or  valuation  was  competent  to  make  it;  and  III.  With 
respect  to  every  such  untrue  statement  purporting  to  be  a  statement  made  by  an 
official  person  or  contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  public 
official  document,  that  it  was  a  correct  and  fair  representation  of  such  statement 
or  copy  of  or  extract  from  such  document ;  or  unless  it  is  proved  that  having  consented 
to  become  a  director  of  the  company  he  withdrew  his  consent  before  the  issue  of 
the  prospectus  or  notice,  and  that  the  prospectus  or  notice  was  issued  without  his 
authority  or  consent,  or  that  the  prospectus  or  notice  was  issued  without  his  know- 
ledge or  consent,  and  that  on  becoming  aware  of  its  issue  he  forthwith  gave  reasonable 
pubhc  notice  that  it  was  so  issued  without  his  knowledge  or  consent,  or  that  after 
the  issue  of  such  prospectus  or  notice  and  before  allotment  thereunder  he,  on  becoming 
aware  of  any  untrue  statement  therein,  withdrew  his  consent  thereto,  and  caused 
reasonable  pubhc  notice  of  such  withdrawal,  and  of  the  reason  therefor  to  be  given. 
2.  A  promoter  in  this  section  means  a  promoter  who  was  a  party  to  the  preparation 
of  the  prospectus  or  notice,  or  of  the  portion  thereof  containing  such  untrue  state- 
ment, but  shall  not  include  any  person  by  reason  of  his  acting  in  a  professional 
capacity  for  persons  engaged  in  procuring  the  formation  of  the  company.  3.  Where 
any  company  existing  at  the  passing  of  this  Act,  which  has  issued  shares  or  deben- 
tures, shall  be  desirous  of  obtaining  further  capital  by  subscriptions  for  shares  or 
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debentures,  and  for  that  purpose  shall  issue  a  prospectus  or  notice,  no  director  of 
such  company  shall  be  liable  in  respect  of  any  statement  therein  unless  he  shall  have 
authorised  the  issue  of  such  prospectus  or  notice,  or  have  adopted  or  ratified  the  same. 
4.  In  this  section  the  word  "expert"  includes  any  person  whose  profession  gives 
authority  to  a  statement  made  by  him.  —  E.  §  84;  N.  S.  W.  a.  (No.  40  of  1899)  66;  V.  f. 
(No.  1482)  104—110,  118;  S.  A.  a.  (No.  557)  221;  Q.  g.  (55  Vic.  No.  10)  6;  W.  A.  a.  (56  Vic. 
No.  8)  222;  N.  Z.   75,  76. 

Indemnity  where  name  of  person  has  been  improperly  inserted  as  a  director. 

31.  Where  any  such  prospectus  or  notice  as  aforesaid  contains  the  name  of  a  person 
as  a  director  of  the  company,  or  as  having  agreed  to  become  a  director  thereof, 
and  such  person  has  not  consented  to  become  a  director,  or  has  withdrawn  his 
consent  before  the  issue  of  such  prospectus  or  notice,  and  has  not  authorised  or 
consented  to  the  issue  thereof,  the  directors  of  the  company,  except  any  without 
whose  knowledge  or  consent  the  prospectus  or  notice  was  issued,  and  any  other 
person  who  authorised  the  issue  of  such  prospectus  or  notice,  shall  be  liable  to 
indemnify  the  person  named  as  a  director  of  the  company,  or  as  having  agreed  t& 
become  a  director  thereof,  as  aforesaid,  against  all  damages,  costs,  charges,  and  ex- 
penses to  which  he  may  be  made  liable  by  reason  of  his  name  having  been  inserted  in 
the  prospectus  or  notice,  or  in  defending  himself  against  any  action  or  legal  proceed- 
ings brought  against  him  in  respect  thereof.  —  E.  §  84  (3);  V.  f.  (No.  1482)  111;  S.  A.  ». 
(No.  557)  222;   Q.  g.  (55  Vic.   No.  10)  7;  W.  A.  a.  (56  Vic.  No.  8)  223;  N.  Z.  77. 

Contribution  from  co-director,  etc.  32.  Every  person  who,  by  reason  of  his 
being  a  director,  or  named  as  a  director,  or  as  having  agreed  to  become  a  director, 
or  of  his  having  authorised  the  issue  of  the  prospectus  or  notice,  has  become 
liable  to  make  any  payment  under  the  provisions  of  this  Act,  shall  be  entitled  to 
recover  contribution  as  in. cases  of  contract  from  any  other  person  who  if  sued 
separately  would  have  been  liable  to  make  the  same  payment.  ^  E.  §  84  (4);  V. 
f.  (No.  1482)  120;  S.  A.  a.  (No.  557)  223;  Q.  g.  (55  Vic.  No.  10)  8;  W.  A.  ».  (56  Vic.  No.  8). 
224;  N.  Z.  78. 

Provision  relating  to  newspapers. 

Affidavit  or  declaration  not  required.  33.  None  of  the  provisions  of  any  Act 
of  CouncU  or  Act  of  ParUament  relating  to  any  affidavit,  affirmation,  or  declaration 
to  be  made  and  deUvered  by  the  printers  or  printer,  and  pubhshers  or  publisher, 
and  proprietors  or  proprietor  of  any  newspaper  in.  Tasmania  shall  apply  to  the 
case  of  any  newspaper  which  belongs  to  a  company  duly  incorporated  under  and 
subject  to  the  provisions  of  the  principal  Act. 

Recognizance  may  be  entered  into  by  manager  or  secretary.  34.  The  recognizance 
required  by  the  Act  of  Council  8  William  4,  No.  11,  may  in  the  case  of  any  incor- 
porated company  carrying  on  the  business  of  a  newspaper  proprietor,  printer,  or 
publisher  be  entered  into  by  the  manager  or  secretary  of  such  company  for  and 
on  behalf  of  such  company  together  with  the  sureties  required  by  the  said  Act, 
and  such  company  together  with  such  sm-eties  shall  be  liable  in  respect  of  any  such 
recognizance;  but  such  manager  or  secretary  shall  not  by  reason  of  entering  into 
any  such  recognizance  incur  any  personal  liability  whatsoever. 

Acts  to  be  read  together.  35.  This  Act  and  The  Companies  Act,  1869,  shaU 
be  read  and  construed  together  as  one  Act. 


Schedule. 
Repeal. 


Date  and  Number 
of  Act. 

Title  of  Act. 

Extent  of 

Repeal. 

33  Vic.  No.  22. 

The  Companies  Act,  1869. 

Part  VIII.   and 
and  200. 

sections    187 

47  Vic.  No.  8. 

The  Companies  Act,  1883. 

The  whole  Act. 

55  Vic.  No.  6. 

The  Directors'  Liabihty  Act, 

1891. 

The  whole  Act. 

55  Vic.  No.  8. 

The    Companies    (Memorandum    of 

The  whole  Act. 

Association)  Act,  1891. 

56  Vic.  No.  23. 

The  Companies  Act,  1892. 

The  whole  Act. 

57  Vic.  No.  19. 

An  Act  to  further  amend  The  Com- 

The whole  Act. 

panies  Act,  1869. 
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d)  60  Vic.  No.  3.    An  Act  to  further  amend  the  Companies  Act,  1869 

(2d  October,  1896). 

Preliminary. 

Short  title.  1.  This  Act  may  be  cited  for  all  purposes  as  The  Companies  Act,  1896. 

Interpretation.  2.  In  this  Act  the  expression  "the  principal  Act"  shall  mean 
The  Companies  Act,  1869. 

Power  to  Company  to  reduce  capital.  3.  Any  company  limited  by  shares  may, 
by  special  resolution,  so  far  modify  the  conditions  contained  in  its  memorandum 
of  association,  if  authorised  so  to  do  by  its  regulations  as  originally  framed  or  as 
altered  by  special  resolution,  as  to  reduce  its  capital;  but  no  such  resolution  for 
reducing  the  capital  of  any  company  shall  come  into  operation  until  an  order  of 
the  Court  is  registered  by  the  Registrar  as  is  hereinafter  mentioned.  — E.  §§46,  51; 
N.  S.  W.  a,.  (No.  40  of  1899)  39  (1,2);  V.  f.  (No.  1482)  88  (1);  S.  A.  a.  (No.  557)  68;  Q.  f.  (53  Vic. 
No.  18)  4;  W.  A.  a.  (56  Vic.  No.  8)  70. 

Company  to  add  "and  reduced"  to  its  name  for  a  limited  period.  4.  The  company 
shall,  after  the  date  of  the  passing  of  any  special  resolution  for  reducing  its  capital, 
add  to  its  name,  imtil  such  date  as  the  Court  may  fix,  the  words  "and  reduced" 
as  the  last  words  in  its  name,  and  those  words  shall  until  such  date  be  deemed  to 
be  part  of  the  name  of  the  company  within  the  meaning  of  the  principal  Act. 

—  E.  §  48;  N.  S.  W.  a.  (No.  40  of  1899)  41;  V.  f.  (No.  1482)  88  (2);   S.  A.  a.  (No.  557)  69;  Q. 
i.  (53  Vic.  No.  18)  5;  W.  A.  a.  (56  Vic.  No.  8)  71;  N.  Z.  44. 

Company  to  apply  to  the  Court  for  an  order  confirming  reduction.  5.  A  company 
which  has  passed  a  special  resolution  for  reducing  its  capital  may  apply  to  the 
Court  by  petition  for  an  order  confirming  the  reduction;  and  on  the  hearing  of  the 
petition  the  Court,  if  satisfied  that,  with  respect  to  every  creditor  of  the  company 
who  under  the  provisions  of  this  Act  is  entitled  to  object  to  the  reduction,  either  his 
consent  to  the  reduction  has  been  obtained,  or  his  debt  or  claim  has  been  discharged 
or  has  determined,  or  has  been  secured  as  hereinafter  provided,  may  make  an  order 
confirming  the  reduction  on  such  terms  and  subject  to  such  conditions  as  it  deems  fit. 

—  E.  §§  47,  50;  N.  S.  W.  a.  (No.  40  of  1899)  42;  V.  f.  (No.  1482)  89;  S.  A.  a,.  (No.  557)  70  (1); 
Q.  f.  (53  Vic.  No.  18)  6;   W.  A.  a.  (56  Vic.  No.  8)  72  (1);   N.  Z.  44. 

Definition  of  "the  Court".  6.  The  expression  "the  Court"  as  used  in  this  Act 
shall  mean  the  Supreme  Court  in  its  equity  jurisdiction,  and  the  one  hundred  and 
sixteenth  section  of  the  principal  Act  shall  be  construed  as  if  the  term  "winding 
up"  in  that  section  included  proceedings  under  this  Act;  and  the  Court  may  in 
any  proceedings  under  this  Act  make  such  order  as  to  costs  as  it  deems  fit. 

Creditors  may  object  to  reduction;  and  list  of  objecting  creditors  to  be  settled 
by  the  Court.  7.  1.  Except  as  hereinafter  provided,  where  a  company  proposes 
to  reduce  its  capital  every  creditor  of  the  company  who  at  the  date  fixed  by  the 
court  is  entitled  to  any  debt  or  claim  which,  if  that  date  were  the  commencement 
of  the  winding  up  of  the  company,  would  be  admissible  in  proof  against  the  company, 
shall  be  entitled  to  object  to  the  proposed  reduction  and  to  be  entered  in  the  hst 
of  creditors  who  are  so  entitled  to  object.  2.  The  Court  shall  settle  a  list  of  such 
creditors,  and  for  that  purpose  shall  ascertain  as  far  as  possible,  without  requiring 
an  application  from  any  creditor,  the  names  of  such  creditors  and  the  nature  and 
amount  of  their  debts  or  claims;  and  may  publish  notices  fixing  a  certain  day  or 
days  within  which  creditors  of  the  company  who  are  not  entered  on  the  hst  are 
to  claim  to  be  so  entered  or  to  be  excluded  from  the  right  of  objecting  to  the  pro- 
posed reduction.  —  E.  §  49;  N.  S.  W.  a.  (No.  40  of  1899)  43;  V.  f.  (No.  1482)  90;  S.  A.  a. 
(No.  557)  70  (3);  Q.  f.  (53  Vic.  No.  18)  9;  W.  A.  a.  (56  Vic.  No.  8)  72  (3);  N.  Z.  45.— For  inter- 
pretation of  the  term  "capital",  and  for  the  extent  of  the  power  to  reduce  capital,  see  e.  (6  Edw. 
7,  No.  25)  §  2,  infra.    Cp.  also  ibid.  §  4. 

Court  may  dispense  with  consent  of  creditor  on  security  being  given  for  his 
debt.  8.  Where  a  creditor  whose  name  is  entered  on  the  list  of  creditors,  and  whose 
debt  or  claim  is  not  discharged  or  determined,  does  not  consent  to  the  proposed 
reduction,  the  court  may  (if  it  think  fit)  dispense  with  such  consent  on  the  company 
securing  the  payment  of  the  debt  or  claim  of  such  creditor  by  setting  apart  and 
appropriating,  in  such  manner  as  the  Court  may  direct,  a  sum  of  such  amount  as 
is  hereinafter  mentioned;  that  is  to  say:  I.  If  the  fuU  amount  of  the  debt  or  claim 
of  the  creditor  is  admitted  by  the  company,  or  though  not  admitted  is  such  as 
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the  company  are  willing  to  set  apart  and  appropriate,  then  the  fuU  amount  of  the 
debt  or  claim  shall  be  set  apart  and  appropriated ;  II.  If  the  f uU  amount  of  the  debt 
or  claim  of  the  creditor  is  not  admitted  by  the  company,  and  is  not  such  as  the 
company  are  willing  to  set  apart  and  appropriate,  or  if  the  amount  is  contingent 
or  not  ascertained,  then  the  Court  may,  if  it  think  fit,  enquire  into  and  adjudicate 
upon  the  vahdity  of  such  debt  or  claim  and  the  amount  for  which  the  company 
may  be  liable  in  respect  thereof,  in  the  same  manner  as  if  the  company  were  being 
wound  up  by  the  Court ;  and  the  amount  fixed  by  the  Court  on  such  enquiry  and 
adjudication  shall  be  set  apart  and  appropriated.  —  E.  §  49;  N.  S.  W.  a.  (No.  40  of 
1899)  44;  V.  f.  (No.  1482)  91;  S.  A.  a.  (No.  657)  70  (6);  Q.  f.  (53  Vic.  No.  18)  10;  W.  A.  (56 
Vic.  No.  8)  72  (6);  N.  Z.  46. 

Consent  of  creditors  not  required  in  certain  cases,  and  words  and  "reduced" 
Taay  be  dispensed  with.  9.  Where  the  reduction  of  the  capital  of  a  company  does 
not  involve  either  the  diminution  of  any  liability  in  respect  of  unpaid  capital,  or 
the  payment  to  any  shareholder  of  any  paid-up  capital:  I.  The  creditors  of  the 
company  shah  not,  unless  the  Court  otherwise  direct,  be  entitled  to  object  or  re- 
quired to  consent  to  the  reduction ;  and  II.  It  shall  not  be  necessary  before  the  pre- 
sentation of  the  petition  for  confirming  the  reduction,  to  add,  and  the  Court  may, 
if  it  think  it  expedient  so  to  do,  dispense  altogether  with  the  addition  of  the  words 
"aind  reduced",  as  mentioned  in  this  Act.  —  E.  §§  48,  49;  N.  S.  W.  a.  (No.  40  of  1899) 
41;  V.  f.  (No.  1482)  99;  S.  A.  a.  (No.  557)  70  (4);  Q.  f.  (53  Vic.  No.  18)  7;  W.  A.  «,.  (56  Vic. 
No.  8)  72  (4);  N.  Z.  44. 

Court  may  require  company  to  publish  reasons  for  reduction  of  capital.    10.  In 

any  case  that  the  Court  think  fit  so  to  do,  it  may  require  the  company  to 
publish,  in  such  manner  as  it  thinks  fit,  the  reasons  for  the  reduction  of  its 
capital  or  such  other  information  in  regard  to  the  reduction  of  its  capital  as  the 
Court  may  think  expedient,  with  a  view  to  give  proper  information  to  the  public 
in  relation  to  the  reduction  of  its  capital  by  the  company,  and,  if  the  Court  think 
fit,  the  causes  which  led  to  such  reduction.  —  E.  §  55;  N.  S.  W.  a.  (No.  40  of  1899) 
45;  V.  f.  (No.  1482)  100;  S.  A.  a.  (No.  557)  70  (2);  Q.  f.  (53  Vic.  No.  18)  7;  W.  A.  a.  (56  Vic.  No.  8) 
72  (2);  N.  Z.  54. 

Order  and  minute  to  be  registered.  11.  I.  The  Registrar,  upon  the  production 
to  him  of  an  order  of  the  Court  confirming  the  reduction  of  the  capital  of  a 
company,  and  the  dehvery  to  him  of  a  copy  of  the  order  and  of  a  minute  (ap- 
proved by  the  Court)  showing,  with  respect  to  the  capital  of  the  company  as 
altered  by  the  order,  the  amount  of  such  capital,  the  number  of  shares  in  which 
it  is  to  be  divided,  the  amount  of  each  share,  and  the  amount  (if  any)  propos- 
ed to  be  deemed  to  have  been  paid  up  on  each  share,  shall  register  the  order 
and  minute ;  and  on  the  registration  the  special  resolution  confirmed  by  the  order 
so  registered  shall  take  effect.  2.  Notice  of  such  registration  shall  be  published 
in  such  manner  as  the  Court  may  direct.  3.  The  Registrar  shall  cert&y  under 
his  hand  the  registration  of  the  order  and  minute,  and  his  certificate  shall  be 
conclusive  evidence  that  aU  the  requisitions  of  this  Act  with  respect  to  the  re- 
duction of  capital  have  been  comphed  with,  and  that  the  capital  of  the  com- 
pany is  such  as  is  stated  in  the  miaute.  —  E.  §  51;  N.  S.  W.  a.  (No.  40  of  1899)  46;  V.  f. 
(No.  1482)  92,  100;  S.  A.  a.  (No.  557)  71;  Q.  f.  (53  Vic.  No.  18)  11;  W.  A.  a,.  (56  Vic.  No.  8)  73; 
N.  Z.  47. 

Minute  to  form  part  of  memorandum  of  association.  12.  The  minute,  when 
registered,  shall  be  deemed  to  be  substituted  for  the  corresponding  part  of  the 
memorandum  of  association  of  the  company,  and  shall  be  of  the  same  validity 
-and  subject  to  the  same  alterations  as  if  it  had  been  originally  contained  in  the 
memorandum  of  association;  and,  subject  as  in  this  Act  mentioned,  no  member 
of  the  company,  whether  past  or  present,  shall  be  liable  in  respect  of  any  share 
to  any  call  or  contribution  exceeding  in  amount  the  difference  (if  any)  between 
the  amount  which  has  been  paid  on  such  share  and  the  amount  of  the  share  as 
fixed  by  the  minute.  —  E.  §  52;  N.  S.  W.  a.  (No.  40  of  1899)  47;  V.  f.  (No.  1482)  93;  S.  A. 
a.  (No.  557)  72  (1);  Q.  f.  (53  Vic.  No.  18)  12;  W.  A.  a.  (56  Vic.  No.  8)  74  (1);  N.  Z.  47. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.  13.  If  any  cre- 
ditor who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction  of 
the  capital  of  a  company  under  this  Act  is,  in  consequence  of  his  ignorance  of  the 
proceedings  taken  with  a  view  to  such  reduction,  or  of  their  nature  and  effect  with 
respect  to  his  claim,  not  entered  on  the  hst  of  creditors,  and  after  such  reduction 
the  company  is  unable,  within  the  meaning  of  the  one  hundred  and  twelfth  section 
n  25 


386  TASMANIA. 

of  the  principal  Act,  to  pay  to  the  creditor  the  amount  of  such  debt  or  claim,  every 
person  who  was  a  member  of  the  company  at  the  date  of  the  registration  of  the 
order  and  minute  relating  to  the  reduction  of  the  capital  of  the  company  shall  be 
liable  to  contribute  for  the  payment  of  such  debt  or  claim  an  amount  not  exceeding 
the  amount  which  he  would  have  been  Hable  to  contribute  if  the  company  had 
commenced  to  be  wound  up  on  the  day  prior  to  such  registration;  and  on  the  com- 
pany being  wound  up,  the  Court,  on  the  application  of  such  creditor,  and  on  proof 
that  he  was  ignorant  of  the  proceedings  taken  with  a  view  to  the  reduction,  or  of 
their  nature  and  effect  with  respect  to  his  claim,  may,  if  it  think  fit,  settle  a  list 
of  such  contributories  accordingly,  and  make  and  enforce  calls  and  orders  on  the 
contributories  settled  on  such  hst  in  the  same  manner  in  aU  respects  as  if  they  were 
ordinary  contributories  in  a  winding  up;  but  the  provisions  of  this  section  shall 
not  affect  the  rights  of  the  contributories  of  the  company  among  themselves.  — 
E.  §  53;  N.  S.  W.  a.  (No.  40  of  1899)  48;  V.  f.  (No.  1482)  94;  S.  A.  a.  (No.  557)  73;  Q.  f.  (63 
Vic.  No.  18)  13;  W.  A.  a.  (56  Vic.  No.  8)  75;  N.  Z.  48. 

Copy  of  registered  minute.  14.  A  minute  when  registered  shall  be  embodied 
in  every  copy  of  the  memorandum  of  association  issued  after  its  registration;  and 
if  any  company  makes  default  in  complying  with  the  provisions  of  this  section  it 
shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy  in  respect  of  which 
such  default  is  made;  and  every  director  and  manager  of  the  company  who  shaU 
knowingly  and  wilfully  authorise  or  permit  such  default  shall  incur  the  like  penalty. 
—  E.  §  52;  N.  S.  W.  a.  (No.  40  of  1899)  49;  V.  f.  (No.  1482)  95;  S.  A.  a.  (No.  657)  72  (2);  Q. 
f.  (53  Vic.  No.  18)  14;  W.  A.  a.  (56  Vic.  No.  8)  74  (2);  N.  Z.  47. 

Penalty  on  concealment  of  name  of  creditor.  15.  If  any  director,  manager, 
or  officer  of  the  company  wilfuUy  conceals  the  name  of  any  creditor  of  the  com- 
pany who  is  entitled  to  object  to  the  proposed  reduction,  or  wilfully  misrepre- 
sents the  nature  or  amount  of  the  debt  or  claim  of  any  creditor  of  the  company, 
or  if  any  director  or  manager  of  the  company  aids  or  abets  in  or  is  privy  to  any 
such  concealment  or  misrepresentation  as  aforesaid,  every  such  director,  manager, 
or  officer  shall  be  guilty  of  a  misdemeanour.  —  E.  §  54;  N.  S.  W.  a.  (No.  40  of  1899) 
60;  V.  f.  (No.  1482)  96;  S.  A.  a.  (No.  557)  74;  Q.  f.  (53  Vic.  No.  18)  16;  W.  A.  a.  (66  Vic.  No.  8) 
76;   N.  Z.  50. 

Power  to  make  rules  extended  to  making  rules  concerning  matters  in  this  Act. 

16.  The  power  of  making  rules  concerning  the  winding  up  conferred  by  the  two 
hundred  and  fifth  section  of  the  principal  Act  shall  extend  to  making  rules  con- 
cerning matters  in  which  jurisdiction  is  by  this  Act  given  to  the  Court ;  and  until 
such  rules  are  made  the  practice  of  the  Court  in  matters  of  the  same  nature  shall, 
so  far  as  the  same  is  apphcable,  be  followed.  —  E.  §§  238,  290;  V.  f.  (No.  1482)  97r 
Q.  f.  (53  Vic.  No.  18)  47. 

Corapromises  with  debtors,  etc.  17.  The  provisions  of  section  nineteen  of  The 
Companies  Act,  1895,  are  hereby  declared  to  empower  the  creditors  of  a  company 
which  is  being  wound  up  voluntarily  under  the  provisions  of  the  principal  Act  to 
authorise  the  liquidators  to  make  from  time  to  time  every  such  compromise  as  is 
mentioned  in  section  one  hundred  and  eighty-eight  of  the  principal  Act  with  any 
debtor  or  contributory  or  creditor  of  the  company. 

Acts  to  be  read  together.  18.  This  Act  and  the  principal  Act  and  every  Act 
amending  the  same  shall  be  read  and  construed  together  as  one  and  the  same  Act. 


e)  6  Edw.  7,  No.  25.   An  Act  to  further  amend  The  Companies  Act^ 
1869,  and  its  Amendments  (22  d  November,  1906). 

Short  title  and  incorporation  with  33  Vic.  No.  22.  1.  This  Act  may  be  cited 
for  aU  purposes  as  The  Companies  Act,  1906,  and  shall  be  read  and  incorporated 
with  The  Companies  Act,  1869,  and  every  amendment  thereof. 

Construction  of  capital  and  powers  to  reduce  capital  contained  in  60  Vic.  No.  3, 
2.  The  word  "capital",  as  used  in  The  Companies  Act,  1896,  shall  include  paid-up- 
capital;  and  the  power  to  reduce  capital  conferred  by  that  Act  shall  include  a  power 
to  cancel  any  lost  capital,  or  any  capital  unrepresented  by  available  assets,  or  to  pay 
off  any  capital  which  may  be  in  excess  of  the  wants  of  the  company;  and  paid-up- 
capital  may  be  reduced  either  with  or  without  extinguishing  or  reducing  the  liability 
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(if  any)  remaining  on  the  shares  of  the  company,  and  to  the  extent  to  which  such 
habiUty  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  preserved,  not- 
withstanding anything  contained  in  The  Companies  Act,  1896. 

Application  of  provisions  of  60  Vic.  No.  3.  3,  The  provisions  of  The  Companies 
Act,  1896,  as  amended  by  this  Act,  shall  apply  to  any  company  reducing  its  capital 
in  pursuance  of  this  Act  and  of  The  Companies  Act,  1896,  as  amended  by  this  Act. 

Power  to  reduce  capital  by  the  cancellation  of  unissued  shares.  4.  Any  company 
limited  by  shares  may  so  far  modify  the  conditions  contained  in  its  memorandum 
of  association,  if  authorised  so  to  do  by  its  regulations  as  originally  framed,  or  as 
altered  by  special  resolution,  as  to  reduce  its  capital  by  cancelling  any  shares  which, 
at  the  date  of  the  passing  of  such  resolution,  have  not  been  taken  or  agreed  to  be 
taken  by  any  person;  and  the  provisions  of  The  Companies  Act,  1896,  shall  not 
apply  to  any  reduction  of  capital  made  in  pursuance  of  this  section.  —  E.  §  41; 
N.  S.  W.  a.  (No.  40  of  1899)  39;  V.  f.  (No.  1482)  88  (1);  S.  A.  a.  (No.  557)  68  (6),  70;  Q.  f.  (53 
Vic.  No.  18)  8;  W.  A.  a.  (56  Vic.  No.  8)  70  (5),  72;  N.  Z.  44,  56. 

Bills  of  Sale  Act  not  to  apply  to  debentures  issued  by  a  company.  5.  Nothing 
in  The  Bills  of  Sale  Act,  1896,  or  in  The  Bills  of  Sale  Act,  1900,  shall  be  deemed 
to  have  applied,  and  nothing  in  The  Bills  of  Sale  Act,  1900,  shall  hereafter  apply, 
to  any  debentures  issued  by  any  company  registered  under  The  Companies  Act, 
1869,  or  under  The  Foreign  Companies  Act,  No.  2,  and  secured  upon  the  capital, 
stock,  goods,  chattels,  effects,  rights,  claims,  and  property  of  such  company  or  any 
of  them,  or  upon  any  part  or  parts  thereof  respectively,  nor  to  any  trust  deed, 
mortgage  deed,  or  other  deed  or  instrument  for  securing  any  such  debentures 
issued  by  any  such  company. 

0  59  Vic.  No.  17.    An  Act  to  enable  certain  Foreign  Companies   to 
carry  on  Business,  and  to  sue  and  be  sued,  in  Tasmania  (24  th  De- 
cember, 1896). 

Short  title.     1.    This  Act  may  be  cited  as  The  Foreign  Companies  Act. 

Commencement.  2.  This  Act  shall  commence  and  take  effect  from  and  im- 
mediately after  the  thirty-first  day  of  December,  One  thousand  eight  hundred 
and  ninety-five. 

Interpretation.  3.  In  this  Act,  unless  the  context  otherwise  determines:  "For- 
eign company"  shall  mean  any  joint  stock  company  or  corporation  duly  incorpora- 
ted for  trade,  manufacture,  or  other  commercial  or  business  purposes,  according 
to  the  laws  in  force  in  the  country  in  which  it  is  incorporated,  other  than  a  company 
incorporated  in  Tasmania,  and  shall  extend  to  and  include  any  unincorporated 
joint  stock  company  which  may  sue  or  be  sued  or  hold  property  in  a  common  name 
and  which  shall  not  have  its  head  office  or  principal  place  of  business  in  Tasmania, 
but  shall  not  extend  to  or  include  any  mining  company:  "Gazette"  means  the  Hobart 
Gazette:  "The  Registrar"  means  the  Registrar  of  the  Supreme  Court.  —  N.  S.  W.  c. 
(No.  22  of  1906)  2;  V.  f.  (No.  1482)  70  (1);  S.  A.  a.  (No.  557)  3;  Q.  1.  (59  Vic.  No.  2)  2;  W.  A.  a. 
(56  Vic.  No.  8)  3;  N.  Z.  297. 

Company  formed  out  of  this  Colony  and  carrying  on  business  in  this  Colony 
m  ay  sue  and  be  sued  in  Tasmania.  4.  Every  foreign  company  carrying  on  business 
in  this  Colony  may,  subject  to  the  provisions  of  this  Act,  sue  and  be  sued  in  Tas- 
mania in  its  corporate  name,  or  in  the  name  under  which  it  carries  on  business 
in  the  country  where  its  head  office  or  principal  place  of  business  is  situated.  — • 
E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7  (1,  2);  V.  f.  (No.  1482)  70  (1,  2);  S.  A.  a.  (No.  557)  196; 
Q.  1.  (59  Vic.  No.  2)  7;  W.  A.  a.  (56  Vic.  No.  8)  198;  N.  Z.  298. 

Company  not  to  commence  or  carry  on  business  until  provisions  of  this  section 
complied  with.  Attorney  may  delegate  powers.  5.  A  foreign  company  shall  not  com- 
mence or  carry  on  business  in  Tasmania  until  the  following  provisions  in  this  section 
contained  shall  have  been  comphed  with :  I.  The  company  shall,  by  power  of  attorney 
under  its  common  seal,  or  executed  in  such  manner  as  to  be  binding  on  the  com- 
pany, empower  some  person  in  Tasmania,  either  generally  or  in  respect  of  specified 
matters,  to  act  as  its  attorney,  and  shall  by  such  power  of  attorney  empower  the  same 
person  to  sue  and  be  sued  or  otherwise  appear  or  be  impleaded  in  any  Court  in  any 
civil  or  criminal  proceedings  whatsoever,  or  before  any  arbitrator  or  person  having  by 
law  or  consent  of  parties  authority  to  hear  evidence,  and  generally  on  behalf  of  such 

25* 
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company  and  within  Tasmania  and  its  dependencies  to  do  all  acts  and  execute  all 
deeds  and  other  instruments,  whether  of  the  nature  of  deeds  or  not,  relating  to  matters 
within  the  scope  of  the  power  of  attorney;  II.  A  declaration  shall  be  made  by  one 
of  the  directors  or  the  general  manager,  superintendent,  or  secretary  of  the  com- 
pany, or  any  other  person  acting  in  a  similar  capacity,  which  declaration  shall 
be  framed  to  refer  specifically  to  the  power  of  attorney  mentioned  in  the  above 
sub-section  I.  of  this  section  (and  which  said  declaration  may  be  indorsed  on  the 
said  power  of  attorney  or  annexed  thereto,  or  may  be  a  separate  document),  and 
shall  be  to  the  following  effect ;  that  is  to  say :  a)  That  the  company  is  incorporated 
in  [naming  the  country  in  which  it  has  been  incorporated]  under  the  style  mentioned 
in  the  power  of  attorney  in  accordance  with  the  law  of  the  country  where  it  is  so 
incorporated,  or,  if  the  company  is  not  incorporated,  then  that  the  company  is 
privileged  to  sue  or  be  sued  or  hold  property  in  the  common  name  mentioned  in 
the  power  of  attorney  in  accordance  with  the  law  of  the  country  where  the  privi- 
leges are  conferred ;  b)  That  the  seal  (if  any)  affixed  to  the  power  of  attorney  is  the 
common  seal  of  the  company;  and  c)  That  the  seal  (if  any)  has  been  affixed,  and  the 
power  of  attorney  executed,  and  the  powers  and  authorities  purporting  to  be  con- 
ferred thereby  are  authorised  to  be  conferred  under  the  constitution  or  act  of  in- 
corporation of  the  company  and  its  regulations  for  the  time  being,  and  that  the 
person  making  such  declaration  is  a  director,  or  general  manager,  superintendent, 
or  secretary  thereof ;  d)  In  the  event  of  there  being  no  seal  to  the  power  of  attorney, 
that  by  the  law  of  the  country  in  which  the  company  is  incorporated  a  seal  is  not 
necessary  to  the  validity  of  such  power;  III.  The  said  declaration  shall  be  made 
before  a  notary  public,  British  consul,  vice-consul  or  consular  agent,  or  before  some 
person  authorised  by  the  law  of  the  country,  where  the  declaration  is  made  to  take 
affidavits  or  declarations  in  the  nature  of  statutory  declarations;  IV.  The  attorney 
so  appointed  shall  deposit  in  the  office  of  the  Registrar  the  power  of  attorney  (or 
a  notarial  copy  thereof)  together  with  the  said  declaration,  and  also,  if  the  com- 
pany be  incorporated,  evidence  of  its  incorporation  pursuant  to  section  eighteen 
of  this  Act;  V.  The  company  shall  have  an  office  or  place  of  business  in  Tasmania, 
where  all  legal  proceedings  may  be  served  upon  and  aU  notices  addressed  or  given 
to  the  company;  VI.  Where  any  foreign  company  shall  by  power  of  attorney  (herein- 
after referred  to  as  "the  original  power  of  attorney")  under  its  common  seal,  or 
executed  in  such  manner  as  to  be  binding  on  the  company,  empower  some  person 
whether  in  Tasmania  or  elsewhere  in  the  Australasian  Colonies  to  act  as  its  attorney 
with  the  powers  referred  to  in  sub-section  I.  of  this  section,  and  such  attorney 
shall,  in  exercise  of  a  power  thereby  conferred,  delegate  such  powers  to  any  other 
person,  or  appoint  a  substitute  in  Tasmania  to  exercise  such  powers,  such  com- 
pany shall  be  deemed  to  have  compUed  with  sub-sections  I.,  II.,  III.,  and  IV., 
upon  the  following  provisions  in  this  sub-section  contained  being  compUed  with: 
a)  A  declaration  with  respect  to  such  original  power  of  attorney  shall  be  made  by 
one  of  the  directors,  or  general  manager,  superintendent,  or  Secretary  of  the  com- 
pany, or  any  other  person  acting  in  a  similar  capacity,  in  accordance  with  the  pro- 
visions of  sub-sections  II.  and  III. ;  b)  The  deed  under  which  such  powers  as  aforesaid 
are  delegated  or  substitutionary  power  of  attorney,  as  the  case  may  be,  (which  deed 
and  substitutionary  power  of  attorney,  as  the  case  may  be,  are  hereinafter  included 
in  the  designation  "the  sub-power  of  attorney")  shall  be  executed  in  the  presence 
of  two  witnesses,  and  a  declaration  in  statutory  form  so  framed  as  to  refer  specifi- 
cally to  such  sub-power  of  attorney  shall  be  made  before  a  notary  public,  or  some 
person  authorised  by  the  law  of  the  Australasian  Colony  where  the  declaration  is 
made  to  take  affidavits  or  declarations  in  the  nature  of  statutory  declarations, 
by  one  of  such  attesting  witnesses  to  the  effect  that  such  sub-power  of  attorney 
has  been  duly  executed;  such  declaration  may  be  in  the  form  of  a  separate  docu- 
ment, or  may  be  indorsed  upon  the  said  sub-power  of  attorney  or  annexed  thereto ; 
c)  The  company  shall  deposit  in  the  office  of  the  Registrar  the  original  power  of 
attorney  (or  a  notarial  copy  thereof)  and  the  declaration  relating  thereto,   and 
also  the  sub-power  of  attorney  (or  a  notarial  copy  thereof)  and  the  declaration 
relating  thereto,  and,  if  the  company  shall  be  incorporated,  evidence  of  its  incorpo- 
ration pursuant  to  section  eighteen  of  this  Act ;  d)  In  the  case  of  a  sub-agent  appoint- 
ed under  the  powers  contained  in  an  original  power  of  attorney  which  (or  a  notarial 
copy  of  which)  with  the  declaration  referring  thereto  has  already  been  deposited 
in  the  office  of  the  Registrar,  together  with  evidence  of  incorporation  of  the  com- 
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pany  pursuant  to  sub-section  IV.  of  this  section,  it  shall  not  be  necessary  to  comply 
with  sub-section  c.  of  this  sub-section,  except  so  far  as  the  same  relates  to  depositing 
in  the  Registrar's  office  the  sub-power  of  attorney  and  the  declaration  relating 
thereto;  e)  The  attorney  acting  under  the  sub-power  of  attorney  shaU  comply  with 
section  twelve,  sub-section  2.  of  this  Act;  VII.  Upon  the  deposit  at  the  Registrar's 
office  of  aU  or  any  of  the  documents  required  by  this  section  to  be  so  deposited, 
the  Registrar  shall  give  a  receipt  for  the  same  to  the  person  depositing  the  same, 
and  shall  specify  therein  the  certain  day  when  the  documents  shall  have  been  so 
deposited  in  his  office;  and  such  receipt  shall  be  taken  and  allowed  as  evidence  in 
all  Courts  that  the  provisions  of  this  section  have  been  comphed  with,  without 
proof  of  appointment  of  the  Registrar  or  of  his  signature.  —  E.  5  274;  N.  S.  W. 
c.  (No.  22  of  1906)  7;  V.  f.  (No.  1482)  70;  S.  A.  a.  (No.  557)  196,  b.  (No.  576)  9;  Q.  1.  (59  Vic. 
No.  2)  3—7;  W.  A.  a.  (56  Vic.  No.  8)  198,  f.  (2  Edw.  7,  No.  19)  2;  N.  Z.  298,  300.  —  In  lieu  of 
complying  with  this  section  foreign  companies  may  be  registered  upon  complying  with  g.  (62 
Vic.  No.  26)  §§  6  et  seq.,  infra. 

Acts  of  attorney  to  be  binding  on  company.  6.  Every  act  or  thing  done  or  pur- 
porting to  be  done,  and  every  instrument  executed  or  signed,  by  an  attorney  (or 
sub-attorney  as  the  case  may  be)  appointed  in  pm-suance  of  section  five  of  this 
Act  on  behalf  of  the  company  by  whom  he  is  appointed,  shall,  if  authorised  by  the 
power  of  attorney  or  sub-power  of  attorney,  bind  the  company  in  the  same  way 
and  to  the  same  extent,  and  have  the  same  force  and  effect  in  every  respect  as  if 
the  same  had  been  done  by  the  company,  and  as  if  such  instrument  had  been  dxily 
sealed  with  the  common  seal  of  the  company  or  otherwise  executed  or  signed  so  as 
to  bind  the  company.  —  N.  S.  W.  c.  (No.  22  of  1906)  7;  V.  f.  (No.  1482)  70  (1);  S.  A. 
(No.  667)  197;  Q.  1.  (59  Vic.  No.  2)  3—7;  W.  A.  a.  (56  Vic.  No.  8)  199;  N.  Z.  299. 

Acts  under  power  of  attorney  good  till  notice  of  revocation  or  of  winding-up 
or  dissolution  of  company  filed  with  Registrar.  7.  Every  power  of  attorney  (or  sub- 
power  of  attorney,  as  the  case  may  be),  granted  by  a  foreign  company  which,  or 
a  notarial  copy  of  which,  shall  have  been  deposited  with  the  Registrar  under  section 
five  of  this  Act,  shall,  so  far'  as  is  practicable  as  between  the  company,  its  successors 
and  assigns,  on  the  one  hand,  and  any  person  deahng  with  the  attorney  thereby 
appointed  on  the  other  hand,  continue  in  force  notwithstanding  the  revocation 
of  such  power,  or  the  winding-up  or  dissolution  of  such  company,  until  written 
notice  of  such  revocation,  winding-up,  or  dissolution,  signed  by  the  said  attorney 
(or  sub-attorney,  as  the  case  may  be),  or  by  an  attorney  duly  appointed  in  his  place, 
shall  have  been  filed  at  the  office  of  the  Registrar.  —  B.  §  274;  N.  S.W.  c.  (No.  22 
of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  S.  A.  a.  (No.  557)  198;  W.  A.  a.  (56  Vic.  No.  8)  200;  N. 
Z.  305,  306. 

Proceedings  on  death  of  attorney  or  on  revocation  of  power  of  attorney.    8.  In 

the  event  of  the  death  of  any  sole  or  sole  surviving  attorney  whose  power  of  attorney 
(or  a  notarial  copy  thereof)  shall  have  been  deposited  in  the  office  of  the  Registrar 
under  section  five,  or  in  the  event  of  the  fihng  under  the  last  preceding  section  of 
a  notice  of  revocation  of  the  power  of  any  such  attorney,  the  company  shall  not 
from  the  expiration  of  six  months  after  such  death  or  after  the  fihng  of  such  notice 
carry  on  business  in  Tasmania  until  the  provisions  of  subsections  I.,  II.,  III.,  and 
IV.,  down  to  and  inclusive  of  the  word  "declaration"  of  section  five  shall  have 
been  comphed  with  or  again  comphed  with,  as  the  case  may  be :  or,  in  the  case  of 
a  sole  or  sole  surviving  sub-attorney,  luitil  the  provisions  of  sub-section  VI.  of 
section  five  shall  have  been  comphed  with.  —  S.  A.  a.  (No.  557)  199;  W.  A.  a.  (56  Vic. 
No.  8)  201. 

Company  to  register  name  of  agent  and  situation  of  office.  9.  Every  foreign 
company  shall,  after  compUance  with  section  five  of  this  Act,  and  before  commencing 
business  in  Tasmania,  register  the  names  and  place  of  abode  or  business  of  the 
person  appointed  by  such  company  to  carry  on  the  business  of  such  company  in 
Tasmania,  and  also  the  situation  of  the  office  of  such  company  in  this  Colony ;  and 
the  person  so  registered  shall  be  deemed  to  be  the  agent  of  such  company,  and  such 
office  shall  be  the  registered  office  of  such  company  for  the  purposes  of  this  Act. 
Every  foreign  company  which  fails  to  comply  with  this  provision  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such  company 
shall  carry  on  business  in  Tasmania.  —  E.  §  274;  N.  S.  W.  c  (No.  22  of  1906)  7(1);  V. 
f.  (No.  1482)  70  (1);  S.  A.  a.  (No.  557)  196  (5);  Q.  1.  (59  Vic.  No.  2)  8;  W.  A.  a.  (66  Vic.  No.  8) 
198  (6);  N.  Z.  302. 
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Mode  of  registration.  Schedule  1,  10.  The  registration  of  such  agent  and  office 
shall  be  effected  in  the  following  manner:  The  duly  appointed  attorney  (or  sub- 
attorney,  as  the  case  may  be),  of  such  company  shall  make  and  sign  a  declaration 
in  the  form  in  the  Schedule  1,  or  to  the  hke  effect,  before  a  justice  of  the  peace, 
and  such  declaration  when  so  made  and  signed  shall  be  pubhshed  in  two  conse- 
cutive numbers  of  the  Gazette  and  of  some  newspaper  pubhshed  in  Hobart  and  some 
newspaper  pubhshed  in  Launceston,  and  copies  of  such  Gazette  and  newspapers 
shall  be  forwarded  to  and  be  retained  by  the  Registrar.  Every  person  who  wilfully 
makes  any  such  declaration  falsely  in  any  particular  shall  be  guilty  of  a  misdemea- 
nour ,  and  on  conviction  thereof  be  hable  to  be  imprisoned  for  any  term  not  ex- 
ceeding two  years.  —  N.  S.  W.  c.  (No.  22  of  1906)  7  (3,  4);  V.  f.  (No.  1482)  71;  S.  A.  a. 
(No.  557)  196  (4);  Q.  1.  (59  Vic.  No.  2)  3,  4;  W.  A.  a.  (56  Vic.  No.  8)  198;  N.  Z.  300. 

Proof  of  registration.  Schedule  2.  11.  A  certificate  in  the  form  or  to  the  effect 
in  the  Schedule  2,  purporting  to  be  under  the  hand  of  the  Registrar  (who  is  hereby 
required  to  give  such  certificate  to  any  person  applying  for  the  same  on  payment 
of  one  shilling),  and  which  certificate  shall  set  forth  the  name  of  the  agent  of,  and 
the  situation  of  the  office  of  the  company  in  Tasmania,  shall  as  against  the  com- 
pany be  conclusive  evidence,  and  as  against  aU  other  parties  shall  be  prima  facie 
evidence,  in  aU  courts  that  the  foreign  company  therein  referred  to  has  been  duly 
incorporated,  or  not,  as  the  case  may  be,  that  the  person  named  therein  as  agent 
is  the  agent  of  such  company  in  Tasmania,  and  that  the  office  of  such  company 
in  Tasmania  is  situate  as  therein  stated,  and  that  such  agent  and  office  have  been 
duly  registered  under  the  provisions  of  this  Act,  and  of  the  time  of  registration, 
and  of  all  other  particulars  mentioned  in  such  certificate ;  and  evidence  of  the  appoint- 
ment of  the  Registrar  or  of  his  signature  shall  not  be  required.  —  N.  S.  W.  c. 
(No.  22  of  1906)  11;  V.  f.  (No.  1482)  72;  S.  A.  a.  (No.  557)  204;  Q.  1.  (59  Vic.  No.  2)  6,  10;  W.  A. 

a.  (56  Vic.  No.  8)   206;  N.  Z.   303,   308. 

Notice  of  removal  of  office  or  substitution  of  agent  to  be  given.  12.  1.  When 
and  so  often  as  any  such  registered  office  shall  be  removed,  the  Uke  declaration 
and  notice  shall  be  made  and  given  as  is  hereinbefore  required  with  reference  to 
the  registration  of  a  company.  2.  When  and  so  often  as  any  other  person  shall 
be  substituted  for  the  registered  agent  of  such  company,  the  like  declaration  and 
notice  shall,  within  a  calendar  month  from  the  date  on  which  the  power  or  sub- 
power  of  attorney  in  favour  of  such  person  shall.be  executed  or  shall  arrive  in  Tas- 
mania, be  made  and  given  as  is  hereinbefore  required  with  respect  to  the  registration 
of  a  company.  3.  If  any  attorney  of  a  foreign  company  shall  fail  to  comply  with 
the  provisions  of  this  section  he  shall  be  liable  to  a  penalty  of  five  pounds  for  every 
day  on  which  any  business  of  the  company  is  carried  on,  until  such  provisions  are 

comphed  with.  —  E.   §  274;  N.  S.  W.  c.  (No.  22  of   190G)  12;  V.  f.   (No.  1482)   73;    S.  A.  a. 
(No.  557)  200;  Q.  1.  (59  Vic.  No.  2)  8;  W.  A.  (56  Vic.  No.  8)  202;  N.  Z.  302  (2,  5). 

Inspection.  13.  Every  document  deposited  or  filed  with  the  Registrar  under 
this  Act  shaU  be  open  to  the  inspection  of  any  person  on  payment  of  one  shUhng. 
—  N.  S.  W.  c.  (No.  22  of  1906)  7  (4);  V.  f.  (No.  1482)71  (2);  S.  A.  a  (No.  557)  202;  Q.  1.  (59  Vic 
No.  2)  6,  8;  W.  A.  a.  (56  Vic.  No.  8)  204;  N.  Z.  300  (2). 

Service  of  notices,  etc.  14.  AU  communications  and  notices  may  be  addressed 
to  the  registered  office  of  the  company,  and  service  of  any  notice  or  legal  process 
at  such  office  shall  be  deemed  to  be  service  upon  the  company;  and  any  company 
which  carries  on  business  without  having  a  registered  office  shall  be  hable  to  a 
penalty  not  exceeding  five  pounds  for  every  day  during  which  the  business  is  so 

carried   on.   —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  12;  V.  f.  (No.  1482)  74;   S.  A.  a.  (No   557) 
203;  Q.  1.  (59  Vic.  No.  2)  9;  W.  A.  a.  (56  Vic.  No.  8)  205;  N.  Z.  302. 

Declaration  evidence.  Power  of  attorney  or  notarial  copy  receivable  in  evidence. 
15.  1.  A  declaration  complying  with  the  provisions  of  section  five  sub-section  II. 
and  appearing  to  comply  with  sub-section  III.  of  the  same  section,  shall,  as  against 
the  company,  be  final  and  conclusive  evidence,  and  for  all  other  purposes  shall  be 
prima  facie  evidence  of  the  facts  therein  stated  in  pursuance  of  the  same  sub-section. 
2.  Any  power  of  attorney  which  (or  a  notarial  copy  of  which)  has  been  deposited 
under  the  provisions  of  this  Act  (or  any  notarial  copy  of  such  power  of  attorney) 
shall  for  aU  purposes  be  receivable  in  evidence  before  any  court,  person,  or  tribunal 
having  authority  by  law  to  hear  and  receive  evidence,  without  further  proof  of  the 
sealing,  signature,  or  other  execution  thereof.  — N.  S.  W.  c.  (No.  22  of  1906)  li;  V.  f. 
(No.  1482)  72;  S.  A.  a.  (No.  557)  204;  Q.  1.  (59 Vic.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  206, 

b.  (60  Vic.  No.  2)  4;  N.  Z.  303.  308. 
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Company  to  give  due  notice  of  intention  to  cease  carrying  on  business.  16.  1 .  Be- 
fore any  foreign  company  shall  voluntarily  cease  to  carry  on  business  in  Tasmania, 
at  least  three  months'  notice  by  its  attorney  or  sub-attorney  of  its  intention  to  do 
so  shall  be  published  in  two  consecutive  issues  of  the  Gazette  and  of  some  newspaper 
published  in  Hobart  and  some  newspaper  pubhshed  in  Launceston;  and  copies  of 
such  Gazette  and  newspapers  shall  be  forwarded  to  and  be  retained  by  the  Registrar. 

2.  For  three  months  after  the  last  pubhcation  of  such  legal  notice,  proceedings, 
notices,  or  other  documents  may  be  served  on  the  attorney  of  the  company,  or,  if 
there  be  no  such  attorney,  by  leaving  the  same  at  any  office  or  place  of  business 
where  the  company  last  carried  on  business  prior  to  the  pubhcation  of  such  notice. 

—  N.  S.  W.  c.  (No.  22  of  1906)11,  13;  V.f.  (No.  1482)  72,73;  S.  A.  a.  (No.  557)205;  Q.  1.  (59  Vic. 
No.  2)  9;  W.  A.  a.   (56  Vic.  No.  8)  209;  N.  Z.  307. 

Statutory  declaration  of  attorney  to  be  sufficient  proof  of  non-revocation.  17.  A 

statutory  declaration  made  by  the  attorney  of  any  foreign  company  appointed  under 
power  of  attorney  complying  with  Section  five,  Sub-section  I.  or  by  a  sub-attorney 
complying  with  Section  five,  Sub-section  VI.,  of  the  said  section,  that  he  has  not 
received  any  notice  or  information  of  the  revocation  of  the  power  or  sub-power 
of  attorney,  or  of  the  winding-up  or  dissolution  of  the  company,  shall,  as  against 
the  company,  be  conclusive  proof  and  in  favour  of  the  company  shall  be  jyrimd 
facie  evidence  that  no  such  revocation,  winding-up,  or  dissolution  has  taken  place. 

—  N.  S.  W.  u.  (No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  S.  A.  a.  (No.  557)  206;  W.  A.  ». 
(56  Vic.  No.  8)  209;  N.  Z.  306. 

Evidence  of  incorporation  of  company.  18.  1.  A  certificate  of  incorporation 
purporting  to  be  imder  the  hand  of  an  officer  authorised  by  the  law  of  the  country 
in  which  a  foreign  company  purports  to  be  incorporated  to  grant  such  certificate 
duly  certified  by  declaration  written  upon  such  certificate  or  annexed  thereto, 
and  made  or  purporting  to  be  made  by  one  of  the  directors  or  the  general  manager, 
superintendent,  or  secretary  of  such  company,  or  any  other  person  acting  in  a 
similar  capacity,  before  a  notary  public,  or  British  consul,  or  vice-consul,  or  con- 
sular agent,  or  other  person  lawfully  authorised  to  tal^e  such  declaration,  shall, 
as  against  the  company,  be  conclusive  evidence  and  for  all  other  purposes  be  prima 
facie  evidence  that  such  company  has  been  duly  incorporated.  2.  The  date  of  in- 
corporation mentioned  in  such  certificate  or  in  such  declaration,  or,  if  no  such  date 
be  mentioned,  then  the  date  of  such  certificate  or  the  date  of  such  declaration  as 
aforesaid,  shall  be  deemed  to  be  date  at  which  such  company  was  incorporated. 

3.  In  the  absence  of  a  certificate  of  incorporation,  a  copy  of  any  act  of  incorporation 
or  document  of  similar  effect  to  a  certificate  of  incorporation  under  which  the  com- 
pany purports  to  be  incorporated,  duly  certified  to  eitlier:  a)  As  by  sub-section  1 
of  this  section  provided  with  regard  to  the  certificate  of  incorporation,  or  b)  By 
a  certificate  purporting  to  be  under  the  hand  of  an  officer  authorised  by  the  law 
of  the  country  in  which  a  foreign  company  purports  to  be  incorporated,  to  grant 
a  certificate  of  the  subsistence  of  such  an  act  or  document,  and  which  certificate 
(or,  in  the  event  of  several  certificates  being  appended,  the  last  in  order  of  such 
certificates)  shall  be  verified  by  the  certificate  of  a  notary  public,  or  of  a  British 
consul,  vice-consul,  or  consular  agent,  shall  be  equivalent  to  a  certificate  of  in- 
corporation under  the  same  sub-section.  —  N.  S.  W.  c.  (No.  22  of  1906)  11;  V.  f.  (No.  1482) 
72;  S.  A.  a.  (No.  557)  207;  Q.  1.  (59  Vic.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  210;  N.  Z.  308. 

Trustees  and  executors  company  to  deposit  sum  with  Treasurer.  Registration 
of  secured  assets.  19.  1.  Every  foreign  company  which  shall  carry  on  business 
within  Tasmania  as  a  trustee  and  executors  company  shall  deposit  with  the  Treasurer 
of  Tasmania  the  sum  of  five  thousand  pounds,  to  be  invested  by  him  in  such  security 
approved  by  the  Treasurer  as  may  be  indicated  by  the  company  which  shall  receive 
the  income  therefrom,  and  the  Registrar  shall  not  issue  a  certificate  of  registration 
to  any  such  company  as  is  in  this  section  mentioned  until  such  deposit  shall  have 
been  made  by  or  on  behalf  of  such  company;  and  the  Treasurer  shall  retain  such 
deposit  until  such  company  shall  acquire  secured  assets  in  Tasmania  of  the  value  of 
fifteen  thousand  pounds,  and  shall  be  registered  under  this  Act  as  possessing  such 
assets  in  Tasmania,  when  the  sum  so  deposited  shall  be  refunded.  2.  Every  such 
company  as  is  in  this  section  mentioned  may  be  registered  under  this  Act  as  a  com- 
pany having  secured  assets  in  Tasmania  by  lodging  with  the  Registrar  a  memorandum 
in  the  form  in  the  Schedule  3,  signed  by  the  chairman  and  the  principal  officer  or 
agent  managing  the  business  of  the  company  in  Tasmania;  and  the  Registrar  shall 
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register  such  memorandum  in  "The  Foreign  Companies  Register  Book",  and  a  copy 
of  every  such  memorandum  shall  be  forthwith  pubUshed  in  the  Gazette.  —  Cp.  jV 
(6  Edw.  7,  No.  35)  §  2,  infra. 

Secured  assets  in  Tasmania  primarily  charged  with  liabilities  in  Tasmania. 

20.  In  the  case  of  every  company  registered  under  this  Act  as  a  company  having 
secured  assets  in  Tasmania,  such  secured  assets  to  the  amount  at  which  the  same 
shall  from  time  to  time  be  registered  shall  be  primarily  charged  with  the  payment  or 
satisfaction  of  all  the  liabilities  of  the  company  in  Tasmania;  and  no  part  of  such 
secured  assets  shall  after  such  registration  be  removed  from  Tasmania  or  be  applied 
in  payment  of  any  HabUities  of  the  company  other  than  those  so  charged  as  aforesaid 
until  the  whole  of  such  last- mentioned  Habihties  shall  be  paid  in  full;  but  nothing 
herein  shall  limit  or  affect  the  application  of  any  such  assets  in  making  or  varying^ 
any  investment  thereof  in  Tasmania.  Any  director,  agent,  officer,  or  servant  of 
any  company  wilfully  committing  or  aiding  or  assisting  in  the  commission  of  any 
breach  of  this  section  shall  be  deemed  guilty  of  a  breach  of  trust,  and  be  held  liable 
to  replace  the  amount  of  all  such  secured  assets  as  shall  be  by  him  or  with  his  aid 
and  assistance  removed  from  Tasmania  or  apphed  contrary  to  the  provisions  of  this 
section,  and  shall  also  be  deemed  guilty  of  a  misdemeanour,  and  being  convicted 
thereof  shall  be  liable  at  the  discretion  of  the  Court  to  be  imprisoned  for  any  term 
not  exceeding  three  years,  or  to  a  penalty  not  exceeding  five  hundred  pounds. 

Assets  of  foreign  companies  in  Tasmania.  21.  Every  foreign  company  which 
shall  carry  on  any  business  in  Tasmania  shall  keep  a  separate  account  of  all  the 
business  transacted  in  Tasmania,  and  of  the  entire  assets  of  the  company  in  Tas- 
mania, whether  registered  as  secured  assets  or  not;  and  in  the  eve  ntof  the  com- 
pany becoming  bankrupt  or  being  ordered  to  be  wound  up  in  Tasmania,  the  entire 
assets  of  the  company  in  this  Colony  shall  be  appUed,  so  far  as  the  same  will  extend,, 
in  or  towards  satisfaction  of  the  habihties  of  the  company  in  Tasmania ;  and  no  part 
of  such  assets  shall  be  apphed  in  payment  of  any  habihties  of  the  company  incurred 
elsewhere  than  in  Tasmania  until  the  whole  of  the  habUities  incurred  in  Tasmania 
shall  be  paid  in  fuU.  If  any  such  company  is  adjudged  bankrupt,  or  ordered  to 
be  wound  up  elsewhere  than  in  Tasmania,  then  the  same  company,  so  far  only  as 
regards  its  assets  and  habihties  in  Tasmania,  may,  upon  the  apphcation  of  one  or 
more  creditors,  be  ordered  to  be  wound  up  in  Tasmania  in  hke  manner  as  if  such 
company  were  registered  under  The  Companies  Act,  1869;  and  proof  of  such  com- 
pany having  been  so  adjudged  bankrupt  or  ordered  to  be  wound  up  shall  be  con- 
clusive evidence  that  it  is  unable  to  pay  its  debts.  Provided,  that  nothing  contained 
in  this  section  shall  be  held  to  make  any  alteration  in  the  law  now  apphcable  t& 
any  company  incorporated  in  Great  Britain  or  Ireland,  and  carrying  on  business 
in  Tasmania  at  the  time  of  the  passing  of  this  Act. 

Life  assurance  companies.  22,  Nothing  in  this  Act  contained  shall  exempt 
any  foreign  Ufe  assurance  company  from  any  of  the  provisions  of  The  Life  Assurance 
Companies  Act,  1874,  or  any  amendment  thereof. 

Registrar  to  keep  a  register  book.  23.  The  Registrar  shall  keep  for  the  pur- 
poses of  this  Act  a  register  book  to  be  called  "The  Foreign  Companies  Register 
Book",  in  which  he  shall  enter  every  memorandum  or  other  document  deposited 
or  lodged  with  him  under  the  provisions  of  this  Act,  and  shall  record  therein  the 
date  of  the  registration  of  each  company,  and  sign  the  same. 

Time  within  which  certain  companies  must  comply  with  provisions  of  Act. 
24.  Any  company  incorporated  in,  or  which  shall  have  its  head  office  or  principal 
place  of  business  in  Great  Britain  or  Ireland,  or  elsewhere  than  in  Australia  and 
New  Zealand,  and  carrying  on  business  in  Tasmania  at  the  commencement  of  this 
Act,  need  not  comply  with  aily  of  the  provisions  of  this  Act  until  the  expiration  of  one 
year  after  such  commencement.  —  S.  A.  ».  (No.  557)  209;  W.  A.  a.  (56  Vic.  No.  8)  212. 

Time  within  which  other  companies  must  comply  with  provisions  of  Act.  25.  Any 
company  incorporated  in,  or  which  shall  have  its  head  office  or  principal  place 
business  in  Australia  or  New  Zealand,  and  carrying  on  business  in  Tasmania  at  the 
commencement  of  this  Act,  need  not  comply  with  any  of  the  provisions  of  this  Act 
until  the  expiration  of  six  months  after  such  commencement. 

Contracts  made  by  the  agent  to  be  binding  on  the  company.  26.  Every  contract 
made  by  the  agent  for  the  time  being  of  any  foreign  company  acting  within  the 
scope  of  his  authority  on  behalf  of  such  company  shall  be  binding  upon  such  com- 
pany and  upon  the  assets  thereof  as  herein  provided,  and  such  assets  may  be 
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seized  and  sold  in  execution  in  any  action  against  such  company  upon  any  such 
contract. 

Contracts  how  made,  varied,  or  discharged.  27.  Contracts  on  behalf  of  any 
foreign  company  may  be  made,  varied,  or  discharged,  as  follows;  that  is  to  say: 

I.  Any  contract  which  if  made  between  private  persons  would  be  by  law  required 
to  be  in  writing  under  seal,  may  be  made,  varied,  or  discharged  in  the  name  and  on 
behalf  of  the  company  in  writing  under  the  hand  of  the  agent  of  such  company; 

II.  Any  contract  which  if  made  between  private  persons  would  be  by  law  required 
to  be  in  writing  and  signed  by  the  parties  to  be  charged  therewith,  may  be  made, 
varied,  or  discharged  in  the  name  and  on  behalf  of  the  company  in  writing  signed 
by  the  agent  of  such  company;  III.  Any  contract  which  if  made  between  private 
persons  would  by  law  be  vahd  although  made  by  parol  only  and  not  reduced  into 
writing,  may  be  made,  varied,  or  discharged  by  parol  in  the  name  and  on  behalf 
of  the  company  by  the  agent  of  such  company;  and  all  contracts  made  according 
to  the  provisions  herein  contained  shall  be  effectual  in  law,  and  shall  be  binding 
upon  the  company  and  their  successors  and  all  other  parties  thereto,  their  heirs, 
executors,  or  administrators  (as  the  case  may  be). 

Application  of  sections  twenty-six  and  twenty-seven.  28.  In  the  case  of  any 
foreign  company  carrying  on  business  in  Tasmania  at  the  commencement  of  this 
Act,  the  provisions  of  sections  twenty-six  and  twenty-seven  of  this  Act  shall  apply 
to  any  contract  which  shall  have  been  made  in  Tasmania  on  behalf  of  such  com- 
pany by  any  duly  authorised  agent  of  such  company  (acting  within  the  scope  of 
his  authority)  within  any  period  not  exceeding  five  years  immediately  prior  to  the 
commencement  of  this  Act. 

Effect  on  contracts  of  company  not  complying  with  Act.  29.  If  any  foreign 
company  shall,  except  as  in  hereinbefore  provided,  carry  on  business  contraiy  to 
the  provisions  of  this  Act,  the  validity  of  any  contracts,  deaUngs,  or  transactions 
in  relation  to  such  business  shall  not  be  affected  by  this  Act,  but  such  company 
shall  not  be  entitled  to  bring  or  maintain  any  action,  set-off,  counter-claim,  or 
legal  proceeding  in  respect  of  any  such  contract,  deahng,  or  transaction  until  it 
shall  have  compUed  with  this  Act.  —  S.  A.  a.  (No.  557)  201;  W.  A.  a.  (56  Vic.  No.  8)  203. 

Penalty  on  persons  carrying  on  business  for  or  on  behalf  of  unregistered  com- 
panies. 30.  Except  as  hereinbefore  provided,  no  person  shall  commence  to  carry 
on  business  in  Tasmania  or  enter  into  any  contract  or  agreement  with  any  other 
person  or  company  in  Tasmania  for  or  on  behalf  of  or  in  the  name  of  any  foreign 
company  which  has  not  comphed  with  the  provisions  contained  in  the  fifth  and 
ninth  sections  of  this  Act:  and  every  person  who  offends  against  this  section  shall 
be  liable  to  forfeit  and  pay  a  penalty  not  exceeding  twenty  pounds  and  not  less 
than  five  pounds.  —  E.  §  274.  —  See  notes  to  §  29,  supra. 

[31—32  are  repealed  by  h.  (1  Edw.  7,  No.  47)  §  3,  infra.l 

Registration  of  powers  of  attorney  not  dispensed  with.  33.  Nothing  in  this 
Act  contained  with  respect  to  powers  of  attorney  shall  as  regards  such  powers  of 
attorney  be  construed  to  dispense  with  or  derogate  from  any  Act  now  in  force  in 
Tasmania  relating  to  the  registration  of  powers  of  attorney. 

Recovery  of  penalties.  34.  All  penalties  imposed  by  this  Act  may  be  recovered 
before  any  two  justices  in  the  mode  prescribed  by  The  Magistrates  Summary  Pro- 
cedure Act. 

Schedule. 
(1.) 

I,   the  undersigned  ,   being   the   duly   appointed 

attorney  of  [here  state  the  name  of  the  foreign  company},  do  hereby  solemnly  and  sincerely  declare 
that  the  said  company  proposes  carrying  on  business  in  Tasmania. 

The  name  of  the  agent  of  the  said  company  is  [here  state  full  Christian  name  and  surname,. 
and  place  of  abode  or  business]. 

The  office  of  the  said  company  in  Tasmania  is  at  [hert  state  the  city,  town,  or  place  where 
situate,  and  the  name  of  the  street  and  number  of  house,  if  any]. 

The  place  where  the  said  company  was  incorporated  is  [omit  the  last  nine  words  if  Company- 
unincorporated]. 

The  situation  of  the  head  office  is  at  [state  name  of  street,  etc.]. 

The  said  company  has  duly  complied  with  section  five  of  The  Foreign  Companies  Act. 
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All  -whioli  matters  I  conscientiously  believe  to  be  true;  and  I  make  this  declaration  under 
provisions  of  The  Statutory  Declarations  Act,  1837. 

[Signature]. 
Taken  before  me,  this  day  of  18 

a  Justice  of  the  Peace. 

(2.) 
THIS  is  to  certify  that  a  foreign  company  called  "The 
Company,  Limited,"  {or  as  the  case  may  be),  incorporated  {or  as  the  case  may  he)  in 

and  carrying  on  {or  about  to  carry  on)  business  in  Tasmania,  duly  registered  the 
name  and  place  of  abode  or  business  of  the  person  appointed  by  such  company  as  agent  to 
carry  on  its  business  in  Tasmania,  and  also  the  situation  of  the  office  of  such  company  in  Tas- 
mania on  the  day  of  18  ,  and  has  duly  compUed  with  the  pro- 
visions of  section  five  of  The  Foreign  Companies  Ad. 

The  name  of  the  agent  is  ,  the  office  of  the  company  in  Tasmania  is  situated 

at  ,  and  the  place  where  the  said  company  was  incorporated  \or  if 

unincorporated,  state  where  the  company  has  its  head  office]  is 

Given  under  my  hand,  this  day  of  18     . 

Registrar  of  the  Supreme  Court  of  Tasmania. 


(3.) 
THE  COMPANY. 

We,  the  undersigned,  hereby  make  apphoation  to  register  the  above-named  company 
under  the  provisions  of  The  Foreign  Companies  Act  as  a  company  having  secured  assets  in 
Tasmania: 

1.  The  name  of  the  company  is 

2.  The  head  office  or  principal  place  of  business  of  the  company  is  at  Street, 
London  [or  as  the  case  may  be'] 

3.  The  head  office  or  principal  place  of  business  of  the  company  in  Tasmania  is  at 

4.  The  chairman  of  the  company  in  Tasmania  is  [insert  name  in  full,  address,  and  occupation}. 
6.  The  directors  [or  committee  of  management  or  managing  body]  of  the  company  in 

Tasmania  are  [insert  names  in  full,  addresses,  and  occupations]. 

6.  The  principal  officer  [or  agent]  managing  the  hfe  assurance  business  of  the  company 
in  Tasmania  is 

7.  The  nominal  capital  of  the  company  [if  any]  is  pounds  in  shares 
of                     each. 

8.  The  number  of  shares  subscribed  for  is  and  the  amount  per  share  paid  up 
to  this  date  is 

9.  The  amount  of  assets  of  the  company  now  invested  in  Tasmania,  and  intended  to  be 
appropriated  as  secured  assets  within  the  meaning  of  The  Foreign  Companies  Act,  is 

Dated  this  day  of  18     . 

A.B.,  Chairman. 

CD.,  Secretary  [or  Manager,  or  Agent,  or 
as  the  case  may  be.] 
Witness  to  signatures: 

E.F. 
We,  A.B.  and  CD.,  do  hereby  severally  solemnly  and  sincerely  declare  that: 

1.  We  are  respectively  the  chairman  and  secretary  [or  manager  or  agent^or  as  the  case 
may  be]  of  the  above-named  company. 

2.  The  above  statement  is,  to  the  best  of  our  knowledge  and  belief,  true  in  every  particular. 
All  which  matters  we  conscientiously  beUeve  to  be  true,  and  we  make  this  declaration 

under  the  provisions  of  the  Act  of  this  Island,  intituled  An  Act  for  the  Abolition  of 
Extra-judicial  and  unnecessary  Oaths. 

A.B. 
CD. 
Taken  before  me  this,  etc. 


g)  62  Vic.  No.  26.    An  Act  to  amend  The  Foreign  Companies  Act 

(15  th  October,  1898). 

Short  title.    1.    This  Act  may  be  cited  as  The  Foreign  Companies  Act,  No.  2. 

—  The  provisions  of  the  Bills  of  Sale  Act,  1896,  (60  Vic.  No.  52)  and  the  Bills  of  Sale  Act,  1900 
<64  Vic.  No.  70)  do  not  apply  to  debentures  issued  by  any  company  registered  under  this  Act. 

—  e.  (6  Edw.  7,  No.  25)  §  5,  supra. 

Interpretation.    2.   In  this  Act  the  expression  "the  principal  Act"  shall  mean 
^'The  Foreign  Companies  Act,"  and  the  word  "company"  in  this  Act  and  in  the 
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principal  Act  shall  include  any  uniacorporated  company  or  association  of  persons 
■which  may  sue  or  be  sued  or  hold  property  in  the  name  of  the  secretary  or  other 
officer  of  the  company  duly  appointed  for  that  purpose. 

Certain  companies  to  be  deemed  to  have  complied  with  the  provisions  of  section 
live  of  the  principal  Act.  3.  Every  foreign  company  which :  I.  In  pursuance  of  any 
Act  of  the  Imperial  Parliament,  has  appointed  an  agent  or  attorney  m  Tasmania 
with  power  and  authority  to  sue  and  be  sued  on  behalf  and  in  the  name  of  the  com- 
pany, and  has  caused  the  instrument  appointing  such  agent  or  attorney  to  be  duly 
recorded  and  enrolled  in  the  Supreme  Court  of  Tasmania;  or  II.  In  pursuance  of 
any  Act  of  the  ParUament  of  Tasmania,  has  delivered  to  the  Registrar  a  memorial 
of  the  names  of  every  agent  authorised  to  act  as  the  attorney  of  the  company  in 
Tasmania,  and  has  otherwise  comphed  with  all  the  requirements  of  the  same  Act 
in  reference  to  such  company ;  shall  be  deemed  to  have  comphed  with  the  provisions 
of  section  five  of  the  principal  Act.    —  See  T.  f.  (59  Vic.  No.  17)  §  5  and  notes. 

Registrar  to  give  certificate.  4.  The  Registrar  shall,  upon  apphcation  by  the 
registered  attorney  or  agent  of  any  such  company  as  is  mentioned  in  section  three 
of  this  Act,  dehver  to  such  attorney  or  agent  a  certificate  in  the  form  given  in  the 
Schedule  I  thereto,  and  such  certificate  shall  be  taken  and  allowed  as  evidence  in 
aU  courts  that  the  provisions  of  section  five  of  the  principal  Act  have  been  comphed 
with,  mthout  proof  of  the  appointment  of  the  Registrar  or  of  his  signature. 
—  See  T.  f.  (59  Vic.  No.  17)  §  5  and  notes. 

Agent  or  attorney  to  deposit  documents  with  Registrar.  Penalty.  5.  The  agent 
or  attorney  in  Tasmania  of  every  foreign  company  which  has  been  registered  under 
the  provisions  of  the  principal  Act  shall,  on  or  before  the  thirty-first  day  of  Decem- 
ber, in  the  year  One  thousand  eight  hundred  and  ninety -nine,  and  the  agent  or  attor- 
ney of  every  foreign  company  which  shall  hereafter  desire  to  be  registered  under 
the  principal  Act  shall,  in  addition  to  the  documents  mentioned  in  section  five 
of  the  principal  Act,  deposit  with  the  Registrar  a  written  or  printed  copy  of  the 
deed  or  memorandum  and  articles  of  association  or  other  instrument  declaring  the 
constitution  and  functions  of  the  company,  signed  by  the  agent  or  attorney;  and 
such  signed  copy  of  such  deed  or  memorandum  and  articles  of  association  or  other 
instrument  declaring  the  constitution  and  functions  of  the  company  shaU  be  taken 
and  allowed  in  evidence  in  all  courts  as  a  true  copy  of  such  deeds  or  memorandum 
and  articles  of  association  or  other  such  instrument  as  aforesaid  without  proof  of 
the  signature  of  the  agent  or  attorney.  If  any  attorney  or  agent  of  a  foreign  com- 
pany shall  fail  to  comply  with  the  provisions  of  this  section,  he  shall  be  hable  to  a 
penalty  of  five  poionds  for  every  day  on  which  any  business  of  the  company  is  carried 
on  until  such  provisions  are  comphed  with.  —  See  T.  f.  (59  Vic  No.  17)  §  5  and  notes. 

Registration  of  foreign  companies.  6.  In  heu  of  compljdng  with  the  provisions 
of  section  five  of  the  principal  Act,  any  foreign  company  may  cause  itself  to  be 
registered  in  Tasmania  in  the  manner  hereinafter  prescribed.  —  See  T.  f.  (59  Vic. 
No.  17)  §  5  ajid  notes. 

Documents  to  be  deposited  in  office  of  Registrar  of  Supreme  Court.  7.  A  foreign 
company  desiring  to  be  so  registered  shall  cause  to  be  lodged  in  the  office  of  the 
Registrar,  either :  I.  A  certificate  of  incorporation  under  the  hand  of  the  Registrar 
of  Joint  Stock  Companies  or  other  proper  officer  of  the  country  of  incorporation, 
and  under  the  seal  (if  any)  of  his  office,  together  with  a  copy,  certified  by  such 
Registrar  or  other  officer  ,  of  the  memorandum  and  articles  of  association,  deed  of 
settlement,  or  other  instrument  declaring  the  constitution  and  functions  of  the 
company;  or  II.  If  the  company  is  incorporated  or  constituted  in  the  country  of 
incorporation  or  constitution  by  an  Act  or  Ordinance,  a  copy  of  such  Act  or  Ordi- 
nance purporting  to  be  printed  by  the  Queen's  Printer  or  the  Official  Printer  for 
the  Government  of  the  country  of  incorporation  or  constitution,  or  certified  under 
the  hand  of  a  notary  pubhc  and  under  the  seal  of  his  office ;  or  III.  If  the  company 
is  incorporated  by  Royal  Charter,  a  copy  of  such  Royal  Charter  certified  by  a  notary 
pubhc ;  or  IV.  Such  evidence  of  incorporation  or  constitution  as  the  Registrar  may 
require;  together  with,  in  any  of  the  three  last-mentioned  cases,  a  copy  of  every 
deed  of  settlement  or  other  instrument  declaring  the  constitution  and  functions  of 
the  company.  —  See  T.  f.  (59  Vic.  No.  17)  §  5  and  notes.  See  also  k.  (7  Edw.  7,  No.  25) 
§  3,  infra. 

Fees  on  registration.  8.  The  Governor  in  Council  may  from  time  to  time  pre- 
scribe what  fees  shall  be  payable  upon  the  registration  of  a  foreign  company  under 
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the  principal  Act  or  this  Act,  but  such  fees  shall  not  exceed  the  fees  payable  upon 
the  registration  of  a  joint  stock  company  under  the  laws  of  Tasmania.  —  See  T.  f. 
(59  Vic.  No.  17)  §  5  and  notes,  and  Q.  1.  (59  Vic.  No.  2)  §  5. 

Certificate  of  registration  to  be  issued.  9.  Upon  the  lodging  of  such  evidence 
of  incorporation  as  is  hereinbefore  prescribed,  and  upon  payment  of  the  prescribed 
fee,  the  Registrar  shaU  issue  a  certificate,  under  his  hand  and  the  seal  of  his  office, 
in  the  form  following,  or  to  the  hke  effect: 

"I  ,  Registrar  of  the  Supreme  Court  of  the  Colony 

of  Tasmania,   hereby  certify  that   the  .   duly  incorporated  or 

constituted   on  under   the   laws   of  ,   has   this   day 

been  registered  in  the  office  of  the  Registrar  of  the  Supreme  Court  of  the  Colony 
of  Tasmania,  in  accordance  with  the  provisions  of  The  Foreign  Companies  Act,  No.  2. 

Given  imder  my  hand  and  seal  of  office,  at 
this  day  of  18     . 

A.B.  Registrar." 

A  copy  of  such  certificate  shall  be  pubhshed  in  the  Gazette.  Anj  company 
registered  under  the  principal  Act  may  also  pubhsh  in  the  Gazette  a  copy  of  the 
certificate  of  registration  issued  to  it  thereimder.  —  See  T.  f.  (59  Vic.  No.  17)  §  11 
and  note. 

Copy  of  document  with  Registrar's  certificate  to  be  evidence.  10.  A  copy  of  any 
deed  or  memorandum  or  articles  of  association  or  other  instrument  declaring 
the  constitution  and  fimctions  of  any  company  registered  under  this  Act  or 
the  principal  Act,  accompanied  by  a  certificate  from  the  Registrar  that  such 
document  is  a  true  copy  of  the  like  document  deposited  with  him  or  lodged  in  his 
office  as  required  by  this  Act,  shall  be  taken  and  allowed  in  evidence  in  all  courts 
as  a  true  copy  of  such  document  without  proof  of  the  appointment  of  the  Registrar 
or  his  signature.  The  Registrar  shall,  upon  apphcation  and  payment  of  a  fee  of 
five  shiUings,  affix  such  certificate  as  aforesaid  to  any  true  copy  of  any  such  docu- 
ment as  aforesaid.  —  See  T.  f.  (59  Vic.No.  17)  16  and  note. 

Proof  of  appointment  of  agent.  11.  Every  foreign  company  desiring  to  be 
registered  under  the  provisions  of  this  Act  file  shall  file  every  power  of  attorney 
appointing  any  agent  or  agents  to  act  on  behalf  of  such  company,  or  a  notarial 
copy  thereof  under  the  provisions  of  The  Powers  of  Attorney  Act,  and  a  copy  of  every 
power  of  attorney  or  notarial  copy  thereof  so  filed,  accompanied  by  a  certificate 
from  the  Registrar  of  Deeds  that  such  document  is  a  true  copy  of  the  power  of 
attorney  or  notarial  copy  thereof  so  filed,  shall  for  all  purposes  be  receivable  in 
evidence  before  any  court,  person,  or  tribunal  having  authority  by  law  to  hear  and 
receive  evidence,  without  further  proof  of  the  appointment  of  the  Registrar  or  his 
signatm:e,  or  of  the  sealing,  signature,  or  execution  of  the  original  power  of  attorney 
purporting  to  be  sealed  and  executed  by  the  company.  The  Registrar  shall,  upon 
apphcation  and  payment  of  a  fee  of  five  shiUings,  affix  such  certificate  as  afore- 
said to  any  true  copy  of  such  document  as  aforesaid.  —  See  T.  f.  (59  Vie.  No.  17) 
§  15  and  notes. 

Effect  of  registration.  Proviso.  12.  Every  foreign  company  registered  under 
the  provisions  of  this  Act  or  the  principal  Act  shall,  subject  to  the  provisions  herein- 
after and  in  the  principal  Act  contained,  have  and  be  entitled  to  the  same  rights, 
powers,  capacities,  and  privileges,  and  shall  be  subject  to  the  same  obhgations, 
liabilities,  and  disabilities,  as  if  it  had  been  incorporated  under  the  laws  of  Tas- 
mania ;  and,  in  addition,  every  foreign  company  which  is  incorporated  or  established 
according  to  the  laws  of  some  part  of  Her  Majesty's  Dominions  other  than  Tasmania 
shall,  subject  as  aforesaid,  be  entitled  to  hold  and  convey  land.  Provided,  however, 
that  nothing  in  this  Act  shall  have  the  effect  of  enabhng  any  such  company  to  take 
or  hold  land  in  Tasmania  except  under  and  subject  to  such  conditions  (if  any)  as 
are  imposed  by  the  constitution  of  the  company:  And  provided  further,  that  nothing 
in  this  Act  shall  have  the  effect  of  binding  any  such  company  to  any  contract  entered 
into  by  a  registered  agent  or  agents  appointed  for  specified  purposes  only  in  excess 
of  the  authority  conferred  upon  such  agent  or  agents,  but  such  company  may  sue 
or  be  sued  upon  any  contract  entered  into  by  such  company,  notwithstanding  the 
fact  that  such  contract  has  not  been  made  on  behalf  of  such  company  by  such  re- 
gistered agent  or  agents  appointed  for  specified  purposes  only.  —  See  T.  f.  (59  Vic. 
No.  17)  §  4  and  notes. 
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Company  to  register  name  of  agent  and  situation  of  office.  13.  Every  foreign 
■company  which  shall  claim  the  benefit  of  section  three  of  this  Act,  or  which  shall 
be  registered  under  the  provisions  of  this  Act,  shall  register  the  names  and  places 
of  abode  or  business  of  the  person  or  several  persons  appointed  by  such  company 
imder  a  power  of  attorney  to  carry  on  the  business  of  such  company  in  Tasmania, 
and  also  the  situation  of  the  office  or  one  of  the  offices  of  such  company  in  this 
Colony;  and  the  person  or  several  persons  so  registered  shall  be  deemed  to  be  the 
registered  agent  or  the  several  registered  agents,  as  the  case  may  be,  of  such  com- 
pany in  Tasmania,  and  such  office  shall  be  the  registered  office  of  such  company 
for  the  purposes  of  this  Act.  If  any  agent  or  attorney  of  any  foreign  company  shall 
fail  to  comply  with  the  provisions  of  this  section  he  shall  be  hable  to  a  penalty  not 
exceeding  five  pounds  for  every  day  during  which  such  company  shall  carry  on 
business  in  Tasmania.  —  See  T.  f.  (59  Vic.  No.  17)  §  9  and  notes. 

Mode  of  registration.  Schedule  2.  14.  The  registration  of  every  such  agent 
or  agents  and  office  shall  be  effected  in  the  following  manner :  The  duly  appointed 
attorney  or  other  person  or  persons  or  some  one  of  them  duly  appointed  to  act  as 
the  agent  or  agents  of  the  company  in  Tasmania  shall  make  and  sign  a  declaration 
in  the  form  given  in  the  Schedule  2,  or  to  the  hke  effect,  before  a  justice  of  the 
peace,  and  such  declaration  when  so  made  and  signed  shall  be  pubhshed  in  two 
•consecutive  numbers  of  the  Gazette,  and  copies  of  such  Gazette  shall  be  forwarded 
to  and  be  retained  by  the  Registrar.  Every  person  who  wilfully  makes  any  such 
declaration  falsely  in  any  particular  shall  be  guilty  of  a  misdemeanour,  and  on 
conviction  thereof  be  liable  to  be  imprisoned  for  any  term  not  exceeding  two  years. 
—  See  T.  f.  (59  Vic.  No.  17)  §  10  and  notes. 

Proof  of  registration.  Schedule  3.  15.  A  certificate  in  the  form  given  in  the 
Schedule  3,  or  to  the  like  effect,  purporting  to  be  under  the  hand  of  the  Registrar 
(who  is  hereby  required  to  give  such  certificate  to  any  person  applying  for  the  same 
on  payment  of  one  shilUng),  and  which  certificate  shall  set  forth  the  name  of  the 
agent  or  agents  of,  and  the  situation  of  the  office  of  the  company  in  Tasmania, 
shall  as  against  the  company  be  conclusive  evidence,  and  as  against  all  other  parties 
shall  be  prima  facie  evidence,  in  all  courts  that  the  foreign  company  therein  referred 
to  has  been  duly  incorporated,  or  not,  as  the  case  may  be,  that  the  person  or  persons 
named  therein  as  agent  or  agents  is  or  are  the  agent  or  agents  of  such  company  in 
Tasmania,  and  that  the  office  of  such  company  in  Tasmania  is  situate  as  therein 
stated,  and  that  such  agent  or  agents  and  office  have  been  duly  registered  under  the 
provisions  of  this  Act,  and  of  the  time  of  registration,  and  of  all  other  particulars 
mentioned  in  such  certificate;  and  evidence  of  the  appointment  of  the  Registrar 
or  of  his  signature  shall  not  be  required.  —  See  T.  f.  (59  Vic.  No.  17)  §  11  and 
notes. 

Notice  of  removal  of  office  or  substitution  of  agent  to  he  given.  16.  1.  When  and 
so  often  as  any  such  registered  office  shall  be  removed,  notice  of  such  removal  shall 
be  made  and  given  to  the  Registrar,  and  shall  be  recorded  by  him.  2.  When  and 
so  often  as  any  other  person  shall  be  appointed  to  fiU  the  vacancy  caused  by  the 
death  or  resignation  of  the  registered  agent  of  any  foreign  company,  or  shall  be 
substituted  for  the  registered  agent  of  any  such  company,  a  declaration  and  notice 
shall  be  made  and  given  within  a  calendar  month  from  the  date  on  which  the  power 
•of  attorney  or  other  instrument  or  document  appointing  such  person  Agent  of  the 
•company  in  Tasmania  shall  be  executed  or  shall  arrive  in  Tasmania ;  such  declaration 
shall  be  in  the  form  of  Schedule  4.  3.  When  any  registered  foreign  company  shall 
have,  by  power  of  attorney  duly  filed,  appointed  any  other  person  to  act  as  substitute 
attorney  or  agent  of  such  company  during  the  absence  from  Tasmania  of  the  registered 
agent,  such  person  so  appointed  to  act  as  substitute  attorney  or  agent  as  aforesaid 
shall  be  deemed  for  aU  purposes  to  be  the  registered  agent  of  such  company  during 
the  absence  from  Tasmania  of  the  registered  agent  if  and  when  a  notice  shall  have 
been  published  in  one  number  of  the  Gazette,  a  copy  of  which  shall  be  sent  to  and 
retained  by  the  Registrar,  notifying  the  name  and  place  of  abode  or  business  of  such 
substitute  attorney  or  agent.  4.  If  any  attorney  or  agent  of  a  foreign  company 
shaD  fail  to  comply  with  the  provisions  of  this  section  he  shall  be  liable  to  a  penalty 
•of  five  pounds  for  every  day  on  which  any  business  of  the  company  is  carried  on, 
until  such  provisions  are  comphed  with.  5.  The  provisions  of  this  section  shall  apply 
to  every  foreign  company  registered  under  this  Act  or  the  principal  Act.  —  See  T. 
i.  (69  Vic.  No.  17)  §  12  and  notes. 
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Service  of  process  on  registered  foreign  companies.  17.  Any  writ  or  other  process 
Issued  against  a  registered  foreign  company,  or  any  notice  addressed  to  a  registered 
foreign  company,  may  be  served  by  being  left  at  the  registered  office  of  the  company 
with  some  person  there ;  or,  if  there  be  no  registered  office,  or  no  person  can  be  found 
at  the  registered  office  for  two  consecutive  days  during  ordinary  business  hours, 
by  being  affixed  in  the  office  of  the  Registrar  of  the  Supreme  Court  or  other  court 
form  which  the  process  is    issued.  —  See  T.  f.  (59  Vic.  No.  17)  §  14  and  notes. 

Disabilities  of  companies  not  registered.  18.  On  and  after  the  first  day  of  July, 
One  thousand  eight  hundred  and  ninetj^-nine,  a  foreign  company  shall  not,  except 
by  virtue  of  some  Act  of  the  Parliament  of  Tasmania,  or  some  Act  or  Ordinance 
having  the  force  of  law  in  Tasmania,  or  some  Royal  Charter  extending  to  and 
having  effect  in  Tasmania,  be  competent  to  take,  hold,  convey,  or  transfer  land 
in  Tasmania  for  an  estate  of  freehold,  unless  such  company  has  been  registered  in 
Tasmania  under  the  principal  Act  or  this  Act,  and  is  a  company  incorporated  or 
established  according  to  the  laws  of  some  part  of  Her  Majesty's  dominions  other 
than  Tasmania. 

Proof  of  registration.  19.  Production  of  Gazette  purporting  to  contain  a  copy 
of  a  certificate  issued  under  the  provisions  of  this  Act  or  of  the  principal  Act  shall 
be  sufficient  prima  facie  evidence  for  the  purpose  of  proceedings  in  any  court  of 
justice  or  for  any  other  purpose,  of  the  due  registration  of  the  company  mentioned 
in  such  certificate.  —  See  notes  to  T.  f.  (59  Vic.  No.  17)  §  10,   15. 

Companies  may  be  wound  up.  20.  The  Supreme  Court  shall  have  jurisdiction 
to  wind  up  a  registered  foreign  company  so  far  as  it  carries  on  operations  within 
Tasmania.  —  N.  Z.  310—321.     See  T.  f.  (59  Vic.  No.  17)   §  21. 

Application  of  proceeds  of  lands  of  company.  21.  In  the  event  of  the  winding- 
up  of  a  registered  foreign  company,  aU  land  of  the  company  within  Tasmania  shall, 
subject  to  any  valid  mortgage,  encumbrance,  or  charge  subsisting  thereon,  which 
shall  have  been  duly  registered  in  comphance  with  The  Registration  Ad,  be  appli- 
cable in  the  first  instance  in  payment  and  discharge  of  the  debts  of  the  company 
contracted  within  Tasmania,  in  priority  to  any  other  debts  of  the  company,  ex- 
cept debts  secured  by  any  such  mortgage,  encumbrance,  or  charge. 

Saving  of  certain  past  transactions.  22.  Every  foreign  company  which  has 
been  registered  under  the  provisions  of  the  principal  Act,  and  which  holds  land  in 
Tasmania  at  the  commencement  of  this  Act,  and  every  foreign  company  which  shall 
be  duly  registered  under  the  provisions  of  this  Act,  and  which  holds  lands  in  Tasmania 
at  the  commencement  of  this  Act,  shall  be  entitled  to  the  same  rights  and  privileges 
with  respect  to  such  land  as  if  this  Act  had  been  in  force  and  the  company  had  been 
registered  under  its  provisions  when  the  land  was  first  acquired  by  the  company. 

Time  within  which  certain  companies  must  comply  with  provisions  of  the  Act. 

23.  The  time  within  which  any  such  company  as  is  mentioned  in  section  twenty- 
four  of  the  principal  Act  is  required  to  comply  with  the  provisions  of  that  Act  or 
of  this  Act  is  hereby  extended  to  the  thirty-first  day  of  December,  in  the  year  One 
thousand  eight  hundred  and  ninety-nine.  —  See  T.  f.  (59  Vic.  No.  17)  §  24  and  notes- 
Time  within  which  other  companies  must  comply  with  the  provisions  of  the  Act> 

24.  The  time  within  which  any  such  company  as  is  mentioned  in  section  twenty- 
five  of  the  principal  Act  is  required  to  comply  with  the  provisions  of  that  Act  or 
of  this  Act  is  hereby  extended  to  the  thirtieth  day  of  June,  in  the  year  One  thousand 
eight  hundred  and  ninety-nine.  —  See  T.  f.  (59  Vic.  No.  17)  §  26. 

Appeal.  19  Vic.  No.  10.  25.  Any  person  or  company  aggrieved  by  any  sum- 
mary conviction  under  this  or  the  principal  Act  may  appeal  therefrom  in  the  mode 
prescribed  in  The  Appeals  Regulation  Act. 

Acts  to  be  read  together.  26.  This  Act  and  the  principal  Act  shall  be  read  and 
construed  together  as  one  Act. 

Schedule. 
(1.) 

THIS  is  to  certify  that  a  foreign  company  called   "  Company,  Limited," 

[or,  as  the  case  may  be]  incorporated  or  constituted  [as  the  case  may  be}  and  carrying  on  [or, 
about  to  carry  on]  business  in  Tasmania,  has  complied  with  the  provisions  of  section  five  of 
The  Foreign  Companies  Act,  as  provided  by  section  three  of  The  Foreign  Companies  Act,  No.  2. 
Given  under  my  hand  this  day  of  18     . 

Registrar  of  the  Sv/preme  Court  of  Tasmania,. 
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(2.) 
I,   THE  undersigned  ,   being  the  duly  appointed  attorney 

[or  agent,  as  the  case  may  6e]  of  [here  state  the  name  of  the  foreign  company],  do  hereby  solemnly 
and  sincerely  declare  that  the  said  company  proposes  carrying  on  business  in  Tasmania. 

The  name  of  the  agent  of  the  said  company  is  [here  state  fvll  Christian  name  and  surname, 
and  place  of  abode  or  iusinessl. 

The  office  of  the  said  company  in  Tasmania  is  at  [here  state  the  city,  town,  or  place  where 
situate,  and  the  name  of  the  street  and  number  of  house,  if  any]. 

The  place  where  the  said  company  was  incorporated  or  constituted  [as  the  case  may  he] 
[is  omit  reference  to  place  of  incorporation  if  company  unincorporated]. 

The  situation  of  the  head  office  is  at  [state  name  of  street,  etc.]. 

The  said  company  has  duly  comphed  with  the  provisions  of  The  Foreign  Companies  Act,  No.  2. 

All  which  matters  I  conscientiously  beUeve  to  be  true ;  and  I  make  this  declaration  under 
the  provisions  of  The  Statutory  Declarations  Act,  1S37. 

[Signature.] 

Taken     before  me,  at  ,  in  Tasmania,  this  day  of  18     . 

a  Justice  of  the  Peace. 

(3.) 

THIS  is  to  certify  that  a  foreign  company  called  "The  Company, 

Limited,"  [or,  as  the  case  may  he],  incorporated  or  constituted  [oj',  as  the  case  may  he]  in 

and  carrying  on  [or  about  to  carry  on]  business  in  Tasmania,  duly  registered  the 
name  and  place  of  abode  or  business  of  the  person  appointed  by  such  company  as  agent  to 
carry  on  its  business  in  Tasmania,  and  also  the  situation  of  the  office  of  such  company  in  Tas- 
inania,  on  the  day  of  18     ,  and  has  duly  comphed  with  the  pro- 

visions of  The  Foreign  Companies  Act,  No.  2. 

The  name  of  the  agent  is  ,  the  office  of  the  company  in  Tasmania 

is  situated  at  ,  and  the  place  where  the  said  company  was  incor- 

porated or  constituted  [or  if  unincorporated,  state  where  the  company  has  its  head  office]  is 

Given  under  my  hand,  this  day  of  18     . 

Registrar  of  the  Supreme  Court  of  Tasmania. 


(4.) 
I,  THE  undersigned  ,  being  the  duly 

appointed  attorney  [or  agent,  <w  the  case  may  he]  of  [here  state  the  name  of  the  foreign  company] 
do  hereby  solemnly  and  sincerely  declare: 

That  the  said  company  was  registered  in  Tasmania  under  [state  tide  of  Act]  on  the 

day  of  18     . 

That  I  am  the  agent  of  the  said  company  [here  state  whether  in  succession  to  or  substitution 
for  or  to  act  during  the  absence  from  Tasmania  of  the  registered  agent]. 

i  All  which  matters  I  conscientiously  beUeve  to  be  true ;  and  I  make  this  declaration  under 
the  provisions  of  The  Statutory  Declarations  Act,  1837. 

[Signature.] 
Taken  before  me  at  in  Tasmania,  this  day  of 
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A  Justice  of  the  Peace. 


h)  1  Edw.  7,  No.  47.    An  Act  to  further  amend  The  Foreign  Companies 

Act  (8  th  January,  1902). 

Short  title.  1.  This  Act  may  be  cited  as  The  Foreign  Comfanies  Amendment 
Ad,  1901. 

Interpretation.  2.  In  this  Act  "The  said  Act"  shall  mean  'TAe  Foreign  Com- 
panies Act". 

Repeal  of  Sees.  31  and  32  of  59  Vic.  No.  17.  3.  Sections  thirty-one  and  thirty- 
two  of  the  said  Act  are  hereby  repealed. 

Stamp  Duty.  46  Vic.  No.  34.  Sects.  31,  32,  and  33  not  to  apply.  Stamp  duty 
£  50.  Stamp  duty  on  foreign  company  not  carrying  on  business  solely  in  Tasmania. 
Registrar  not  to  register  foreign  companies  until  stamp  duty  paid.  4.  [As  amended 
by  1.  (2  Edw.  7,  No.  35)  §  2.]  Except  as  is  hereinafter  provided,  sections  thirty- 
one,  thirty-two,  and  thirty-three  of  The  Stamp  Duties  Act,  1882,  shall  not  apply 
to  foreign  companies  registering  under  the  said  Act,  but  in  lieu  of  the  provisions 
contained  in  the  said  sections,  the  following  shall  be  substituted:  I.  Every  foreign 
company  which  has  not  been  carrying  on  business  in  Tasmania  previously  to  the 
commencement  of  this  Act  and  which  has  not  been  already  registered,  shall,  before 
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registration  under  the  said  Act,  pay  to  the  Treasurer  the  sum  of  fifty  pounds  by 
way  of  stamp  duty,  and  no  such  company  shall  be  registered  unless  such  sum  shall 
be  duly  paid;  II.  Every  foreign  company  formed  outside  Tasmania  after  the  passing 
of  the  said  Act  for  the  immediate  purpose  of  carrying  on  business  in  Ta,smania,  but 
with  power  to  carry  on  business  elsewhere  than  in  Tasmania,  and  which  business 
requires  the  expenditure  of  capital  in  Tasmania,  shall,  before  registration  under 
the  said  Act,  pay  to  the  Treasurer  by  way  of  stamp  duty  the  sum  of  one  penny 
for  every  pound  of  the  amount  of  capital  to  be  so  expended  in  Tasmania.  Provided 
that  where  the  amount  of  such  stamp  duty  shaU  not  amount  to  fifty  pounds,  the 
sum  of  fifty  pounds  shaU  be  paid  as  stamp  duty  in  lieu  thereof;  III.  The  Registrar 
shall  not  register  any  such  company  as  is  mentioned  in  sub-sections  I.  and  II.  of 
this  section  unless  and  until  the  person  applj^ng  to  register  such  company  shall 
produce  and  deUver  to  the  Registrar  the  receipt  of  the  Treasurer  for  the  payment 
of  such  sum  of  money  as  is  hereinbefore  mentioned;  and  if  the  Registrar  shall  register 
any  such  company  contrary  to  this  section,  he  shall  be  hable  to  a  penalty  not  ex- 
ceeding fifty  pounds. 

Change  of  name  of  foreign  company  may  be  registered.  5.  [As  amended  by  k. 
(7  Edw.  7,  No.  25)  §  5.]  Every  foreign  company  registered  under  the  provisions  of 
the  said  Act,  which  has  changed  its  name  in'  accordance  with  the  law  of  the  country 
in  which  it  is  incorporated,  shall  register  such  change  of  name  with  the  Registrar, 
who  shall  enter  the  new  name  on  the  register  in  the  place  of  the  former  name,  and 
shall  issue  a  certificate  of  incorporation  altered  to  meet  the  circumstances  of  the 
<3ase;  but  no  such  alteration  of  name  shall  affect  any  rights  or  obUgations  of  such 
company,  or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted  by 
or  against  such  company,  and  any  legal  proceedings  may  be  continued  or  commenced 
against  the  company  by  its  new  name  that  might  have  been  continued  or  com- 
menced against  the  company  by  its  former  name.  No  stamp  duty  shall  by  payable 
on  any  apphcation  under  this  section  to  register  a  change  of  the  name  of  any  foreign 
company. 

Stamp  duty  payable  by  certain  companies.  6.  Except  as  hereinbefore  provided, 
«very  foreign  company  formed  outside  Tasmania  after  the  passing  of  this  Act  shall, 
upon  registering  under  the  said  Act,  be  subject  to  sections  thirty-one,  thirty-two, 
and  thirty-three  of  The  Stamp  Duties  Act,  1882. 

Acts  to  be  read  together.  7.  This  Act  and  the  said  Act,  and  every  Act  amending 
the  same,  shall  be  read  and  construed  together  as  one  and  the  same  Act. 


i)  2  Edw.  7,  No.  35.    An  Act  to  further  amend  The  Foreign  Companies 

Act  (20th  December,  1902). 

Short  title.     1.  This  Act  may  be  cited  as  The  Foreign  Companies  Amendment 
Act,  1902. 

[2  amends  h.  (1  Edw.  7,  No.  47)  §  4  and  is  there  incorporated.] 
Acts  to  be  read  together.    59  Vic.  No.  17.    3.  This  Act  and  The  Foreign  Com- 
panies Act,  and  every  Act  amending  the  same,  save  as  altered  or  amended  by  this 
Act,  shall  be  read  and  construed  together  as  one  and  the  same  Act. 


j)  5  Edw.  7,  No.  35.  An  Act  to  amend  The  Foreign  Companies  Act, 

The    Foreign   Companies   Act,    No.  2,    and   for  other   Purposes 

(20  th  November,  1905). 

Short  title.  1.  This  Act  may  be  cited  as  The  Foreign  Companies  Amendment 
Ad,  1905. 

Repeal  in  certain  cases  of  provisions  of  Foreign  Companies  Act  and  Foreign  Com- 
panies Act,  No.  2,  which  incapacitates  foreign  trustees  and  executors  company  from 
holding,  etc.,  land.  Validation  of  past  conveyances,  etc.  In  certain  cases  such  com- 
pany relieved  from  registration,  etc.  2.  1.  AH  the  provisions  of  The  Foreign  Com- 
panies Act,  or  The  Foreign  Companies  Act,  No.  2,  which  in  any  way  incapacitate 
or  have  incapacitated  a  foreign  company,  being  a  trustee  and  executors  company 


SOUTH  AUSTKALIA:  COMPANIES  ACT,  1892.  401 

incorporated  or  established  according  to  the  laws  of  some  part  of  His  Majesty's 
dominions  other  than  Tasmania,  from  taking,  holding,  conveying,  transferring, 
or  disposing  of  land  in  Tasmania,  for  an  estate  of  freehold,  or  which,  by  imposing 
any  condition  or  otherwise  in  any  way,  render  or  have  rendered  any  such  company 
incompetent  to  so  take,  hold,  convey,  transfer,  or  dispose  of  any  land  in  Tasmania, 
shall  be  deemed  to  be  and  are  hereby  repealed,  as  from  the  time  of  the  commence- 
ment of  The  Foreign  Companies  Act,  so  far  as  relates  to  any  land  in  Tasmania  com- 
prised in  any  conveyance,  transfer,  or  assurance,  or  devised  by  any  wUl,  codicil, 
or  other  testamentary  disposition  made  or  purporting  to  have  been  made  prior  to 
the  passing  of  this  Act,  in  that  part  of  His  Majesty's  dominions  in  which  such  com- 
pany shall  be  incorporated  or  established  as  aforesaid,  to  or  in  favour  of  such  com- 
pany. 2.  AU  conveyances,  transfers,  or  assurances  of,  or  dealings  with,  any  such 
land  made  or  purporting  to  have  been  made  by  any  such  company  since  the  passing 
of  The  Foreign  Companies  Act,  shall  be  as  vaUd  and  effectual  in  all  respects  as  if 
The  Foreign  Companies  Act,  or  The  Foreign  Companies  Act,  No.  2,  had  never  been 
passed.  3.  No  such  company  shall,  by  reason  of  acquiring,  holding,  or  disposing  of, 
or  deaUng  with  any  such  land  as  aforesaid,  be  compellable  to  register  or  to  pay  any 
deposit  of  money  to  the  Treasurer  of  Tasmania  under  the  said  Acts,  or  either  of  them. 


k)  7  Edw.  7,  No.  25.    An  Act  to  further  amend  The  Foreign  Companies 

Act  (22  d  November,  1907). 

Short  title.  1.  This  Act  may  be  cited  for  aU  purposes  as  The  Foreign  Companies 
Amendment  Act,  1907. 

Interpretation.  2.  In  this  Act,  unless  the  context  otherwise  indicates,  the 
expression  "the  said  Acts"  shall  mean  and  include  "The  Foreign  Companies  Act", 
and  every  Act  amending  such  Act. 

Alterations  in  memorandum,  etc.,  to  be  lodged  with  Registrar.  3.  Where  any 
foreign  company  shall,  after  registration  under  the  said  Acts,  have  made  any  alte- 
ration in  the  memorandum,  articles  of  association,  deed  of  settlement,  or  other 
instrument  declaring  the  constitution  and  functions  of  the  company,  a  copy  of 
such  alteration,  certified  in  the  same  manner  as  is  provided  in  the  said  Acts,  shall 
be  lodged  in  the  office  of  the  Registrar  within  six  months  after  the  commencement 
of  this  Act  or  within  three  months  after  such  alteration  shall  have  been  made. 

Act  to  be  retrospective.  4.  The  provisions  of  this  Act  shall  extend  and  apply 
to  alterations  made  prior  to  as  well  as  after  the  passing  of  this  Act. 

[5  amends  h.  (1  Edw.  7,  No.  47)  §  5,  supra  and  is  there  incorporated.] 


4.  South  Australia,    a)  55  &  56  Vic.  No.  557.    An  Act  to  consolidate 
and  amend  the  law  relating  to  Companies  (17  th  December,   1892). 


Part  I.    Preliminary. 

Short  title.     1.    This  Act  may  be  cited  as  The  Companies  Act,  1892. 

Division.  2.  This  Act  is  divided  into  parts,  as  follows :  Part  I :  PreUminary. 
Part  II :  Constitution  and  incorporation  of  companies.  Part  III :  Management  and 
administration.  Part  IV:  Companies  authorised  to  register  under  this  Act.  Part  V: 
The  winding-up  of  companies.  Part  VI :  The  winding-up  of  unregistered  companies. 
Part  VII:  Striking  defimct  companies  off  the  Register.  Part  VIII:  Foreign  com- 
panies. Part  IX:  No-Uability  companies.  Part  X:  LiabiUty  of  promoters  and 
directors.    Part  XI:  Miscellaneous. 

Interpretations.  3.  [As  amended  by  b.  (No.  576)  §  2,  3.]  In  this  Act  and  the 
Schedules  hereto,  and  any  nUes  made  hereunder,  the  following  terms  have  the 
meanings  hereinafter  respectively  assigned  to  them,  if  not  inconsistent  with  the 
context  or  subject  matter:  "Articles"  means  the  articles  of  association  of  a  company. 
"Company"  in  Parts  V.  and  VII.  means  a  company  formed  or  registered  under 
this  Act,  The  Companies  Act,  1864,  or  The  Mining  Companies  Act,  1881.  In  Part  III. 
"Company"  means  a  company  registered  under  this  Act,  or  under  The  Companies 
B  26 
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Act,  1864.    "Contributory"  means  every  person  liable  to  contribute  to  the  assets 
of  a  company  in  the  event  of  the  same  being  wound  up,  and  shall  also,  in  all  proceeding 
for  determining  the  persons  who  are  to  be  deemed  contributories  and  in  aU  proceedinga 
prior  to  the  fmal  determination  of  such  persons,  include  any  person  alleged  to  be 
a  contributory.    "Court"  means  the  Supreme  Court,  or  any  Judge  thereof.    "Cre- 
ditor" means  a  person  who,  in  the  event  of  the  winding-up  of  a  company,  would 
be  entitled  to  prove  under  such  winding-up.    "Deed  of  settlement"  shall  include 
any  contract  of  co-partnership  or  other  instrument  constituting  or  regulating  a 
company  and  not  being  an  Act  of  ParUament  or  Royal  Charter  or  Letters  Patent, 
or  the  articles  of  association  of  a  company  heretofore  incorporated  imder  The  Com- 
panies Act,  1864,  or  incorporated  under  this  Act.    "Foreign  company"  shall  mean 
any  joint  stock  company  or  corporation  duly  incorporated  for  trading  or  other 
business  purposes  according  to  the  laws  in  force  in  the  country  in  which  it  is  incor- 
porated, other  than  a  Company  incorporated  in  South  AustraHa,  and  shall  extend 
to  and  include  any  unincorporated  joint  stock  company  which  ma.y  sue  or  be  sued, 
or  hold  property  in  a  common  name,  and  which  shall  not  have  its  head  office  or 
principal  place  of  business  in  South  Australia.   "Judge"  means  a  Judge  of  the  Su- 
preme Court.    "Liability"  in  Part  V.  includes  any  compensation  for  work  or  labor 
done;  any  obhgation  or  possibiUty  of  an  obhgation  to  pay  money  or  money's  worth 
pursuant  to  or  on  the  breach  of  any  express  or  impUed  covenant,  contract,  agreement, 
or  midertaking,  whether  such  breach  does  or  does  not  occur,  or  is  or  is  not  likely 
to  occur  or  capable  of  occurring  before  the  conclusion  of  the  winding-up  of  a  company 
and  generally  includes  any  express  or  imphed  covenant,  contract,  agreement,  en- 
gagement, or  undertaking  to  pay,  or  capable  of  resulting  in  the  payment  of  money 
or  money's  worth,  whether  such  payment  be,  as  respects  amount,  fixed  or  unli- 
quidated, and  payable  in  one  sum  or  by  instalments,  or  periodical  payments,  as 
respects  time,  present  or  futiKe,  certain,  or  dependent  on  any  one  contingency,  or 
two  or  more  contingencies,  or  as  to  mode  of  valuation  capable  of  being  ascertained 
by  fixed  rules,  or  assessable  only  as  matter  of  opinion.   '  Limited  company"  means 
a  company  the  UabUity  of  the  members  of  which  is  by  the  memorandum  Umited 
to  the  amount  (if  any)  unpaid  on  the  shares  respectively  held  by  them.    "Memo- 
randiun"  means  the  memorandum  of  association  of  a  company  under  this  Act,  or 
The  Companies  Act,  1864.   "Mining  purposes"  means  the  piu-pose  of  obtaining  any 
metal  or  mineral  by  any  mode  whereby  soU,  earth,  rock,  or  stone  may  be  disturbed, 
or  smelted,  refined,  crushed,  or  otherwise  dealt  with.     "Month"  means  calendar 
month.    "No-habUity  company"   means  a  company  formed  with  no  Uability  on 
the  part  of  its  members.   "Prescribed"  means  prescribed  by  rule.   "Registrar"  means 
the  Registrar  of  Companies  and  any  Acting  or  Deputy  Registrar  of  Companies. 
"Registration  office"  means  the  office  for  the  registration  of  companies.    "Repre- 
sentative" means  an  executor  or  administrator,  and  includes  the  Pubhc  Trustee 
in  cases  where  the  Court  shall  have  authorised  him  to  administer  the  estate  of  a 
deceased  person.    It  also  includes  "devisee"  and  "heir  at  law"  where  a  devisee  or 
heir  at  law  is  Uable  as  a  contributory.    "Rule"  means  a  rule  contained  in  the  seventh 
Schedule  to  this  Act,  or  made  under  the  authority  of  this  Act.    "Shareholder"  shall 
include  member.  "Special  resolution"  means  a  resolution  passed  at  a  general  meeting 
of  a  company  of  which  notice  has  been  duly  given  specifying  the  intention  to  propose 
such  resolution,  and  at  which  such  resolution  is  passed  by  a  majority  of  not  less 
than  three-fourths  of  the  votes  of  such  members  of  the  company  for  the  time  being 
entitled  according  to  the  articles  of  the  company  to  vote  as  may  be  present  in  person, 
or  (in  cases  where  the  articles  allow  proxies)  by  proxy.    "Unhmited  company" 
means  a  company  formed  on  the  principle  of  having  no  Umit  placed  on  the  Uabihty 
of  its  members.  —  E.  §§  69,  285;  N.  S.  W.  a.  (No.  40  of  1899)  247;  V.  a.  (No.  1074)  52;  £. 
(No.  1482)  70  (1);  T.  a.  (33  Vic.  No.  22)  56;  Q.  e.  (27  Vic.  No.  4)  50;   Q.  1.  (59  Vic.  No.  2)  2;  ,,. 
(No.  22  of  1906)  2;  W.  A.  a.  (56  Vie.  No.  8)  3;  N.  Z.  91  1297. 

Repeal.  4.  1.  The  Acts  mentioned  in  the  first  Schedule  to  this  Act  are  repealed. 
Such  repeal  shall  not  affect:  I.  Anything  done  under  any  Act  hereby  repealed; 
II.  The  incorporation  of  any  company  under  any  Act  hereby  repealed;  III.  Any 
provision  relating  to  evidence  contained  in  any  repealed  Act  except  where  such 
provision  is  inconsistent  with  this  Act;  IV.  Any  right  or  privilege  acquired  or  Uabihty 
incurred  under  any  Act  hereby  repealed;  V.  Any  pecuniary  penalty,  forfeiture, 
or  other  punishment  incurred  in  respect  of  any  offence  against  any  Act  hereby 
repealed;    VI.    Any    disabihty    incurred    under    any  Act  hereby  repealed;   VII. 
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Table  A  in  the  first  Schedule  annexed  to  The  Gompanies  Act,  1864,  so  far  as  the 
same  applies  to  any  company  existing  at  the  commencement  of  this  Act.  Any  pro- 
ceedings begun  under  the  repealed  Acts,  or  any  of  them,  may  be  continued  and 
concluded  as  though  this  Act  had  not  been  passed.  2.  The  repeal  effected  by  this 
section  shall  not  affect  any  of  the  provisions  of  the  enactments  mentioned  in  the 
second  Part  of  the  first  Schedule  to  this  Act  in  so  far  as  such  enactments  relate 
to  companies  already  registered  under  The  Miners  Act,  1865,  or  The  Mining  Com- 
panies Act,  1881,  except  to  the  extent  to  which  the  same  enactments  relate  to  the 
winding-up  of  no-liability  companies  registered  under  the  last  mentioned  Act  and 
not  under  liquidation  at  the  coming  into  operation  of  this  Act.  —  E.  §  287;  N.  S. 
W.  8.  (No.  40  of  1899)  3;  V.  a.  (No.  1074)  2;  T.  a.  (33  Vic.  No.  22)  236—239;  W.  A.  «,.  (56  Vic. 
No.  8)  4;  N.  Z.  327. 

Act  not  to  apply  to  certain  societies  and  companies.  5.  Except  as  to  Parts  I., 
VI.,  Viii.,  X.  and  XI.,  and  the  provisions  therein  contained  or  incorporated,  this 
Act  shall  not  apply  to  any  friendly  society,  benefit  society,  or  building  society, 
nor  to  any  company  or  co-partnership  which  carries  on  the  business  of  Ufe  assurance 
or  fire  or  marine  insurance,  either  alone  or  together  with  any  other  business,  unless 
such  company  is  already  registered  under  The  Gompanies  Act,  1864;  nor  to  any 
company  or  co-partnership  formed  or  to  be  formed  for  the  purpose  of  carrying  on 
the  business  of  banking,  nor  shall  it  affect  The  Associations  Incorporation  Act,  1890,  or 
The  Industrial  and  Provident  Societies  Act,  1864.  —  E.  §  i;  N.  S.  W.  a.  (No.  40  of 
1899)  3,  4;  V.  a.  (No.  1074)  3,  4;  T.  a.  (33  Vic.  No.  22)  3,  4;  Q.  e.  (27  Vic.  No.  4)  2,  3;  W.  A.  a. 
(56  Vic.  No.  8)  5;  N.  Z.  3,  4. 

References  in  Acts  to  The  Companies  Act,  1864,  to  be  read  as  references  to 
this  Act.  6.  Where  any  unrepealed  Act  enacts  that  the  provisions  of  The  Gom- 
panies Act,  1864,  shall  apply  to  life  assurance  or  other  companies,  or  requires  or 
empowers  anything  to  be  done  by  reference  to  such  provisions,  such  enactments 
shall  be  deemed  to  refer  to  the  corresponding  portions  of  this  Act,  and  the  reference 
in  the  34th  section  of  the  lAfe  Assurance  Gompanies  Act,  1882,  to  the  42d  section 
of  The  Companies  Act,  1864,  shall  be  read  as  a  reference  to  the  42d  section  of 
this  Act. 

Prohibition  of  partnership  exceeding  a  certain  number  of  persons.  7.  No  company, 
association,  or  partnership  consisting  of  more  than  twenty  persons,  shall  be  formed 
after  the  commencement  of  this  Act  for  the  purpose  of  carrying  on  any  business 
that  has  for  its  object  the  acquisition  of  gain  by  the  company,  association,  or  partner- 
ship, or  by  the  individual  members  thereof,  unless  it  is  registered  as  a  company 
vmder  this  Act,  or  unless  it  is  formed  or  constituted  under  the  provisions  of  some 
Act  of  the  Imperial  ParUament,  or  of  the  Parhament  of  the  said  Province,  or  by 
Letters  Patent,  or  Royal  Charter.  —  E.  §  1;  1  &  2  Vic.  c.  10,  §  1;  N.  S.  W.  a.  (No.  40  of 
1899)  4;  V.  a.  (No.  1074)  4;  T.  a.  (33  Vic.  No.  22)  4;  Q.  e.  (27  Vic.  No.  4)  3;  W.  A.  a.  (5C  Vic. 
No.  8)  7;  N.  Z.  6. 

Appointment  of  Registrar  of  Companies.  Registrar's  seal.  8.  1.  The  Governor 
may  appoint  a  Registrar  of  Companies  for  the  purposes  of  this  Act;  and  until  such 
appointment  shall  be  made,  the  Master  of  the  Supreme  Coiu't  shall  be  such  Re- 
gistrar. The  Governor  may  also  appoint  an  Acting  or  Deputy  Registrar  of  Companies. 
2.  The  Registrar  of  Companies  shall  have  a  seal,  and  such  seal  shall  bear  the  words 
"Registrar  of  Companies,  South  Australia".  —  E.  §§  243,  289;  N.  S.  W.  a.  (No.  40  of 
1899)  166;  V.  a.  (No.  1074)  17;  T.  a.  (33  Vic.  No.  22)  206;  Q.  e,  (27  Vic.  No.  4)  172;  W.  A.  «,. 
(66  Vic.  No.  8)  8;  N.  Z.  6,  7. 

Part  II.  Constitution  and  Incorporation  of  Gompanies. 
Memorandum  of  association. 
Mode  ol  forming  Company.  9.  Any  five  or  more  persons  associated  for  any 
lawful  purpose  may,  by  subscribing  their  names  to  a  memorandum  of  association 
and  otherwise  complying  with  the  requisitions  of  this  Act  in  respect  of  registration, 
form  an  incorporated  company  with  or  without  Umifced  UabiMty  or,  as  to  a  company 
formed  for  mining  purposes,  with  no  liability.  —  E.  §  2;  N.  S.  W.  a.  (No.  40  of  1899) 
6;  V.  a.  (No.  1074)  6;  T.  a.  (33  Vic.  No.  22)  7;  Q.  e.  (27  Vic.  No.  4)  6;  W.  A.  a.  (56  Vic.  No.  8) 
10;  N.  Z.  13. 

Mode  of  limiting  liability  of  members.  10.  The  Uabihty  of  the  members  of 
a  company  with  Hmited  UabiUty  shall  be  hmited  to  the  amount,  if  any,  unpaid 
on  the  shares  respectively  held  by  them.     —  E.  §  2;  N.  S.  W.  a.  (No.  40  of  1899)  I; 
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V.  *.  (No.  1074)  6;  T.  ».  (33  Vic.  No.  22)  7;  Q.  e.  (27  Vic.  No.  4)  6;  W.  A.  a.  (56  Vic.  No.  8) 
10;  N.  Z.  14. 

Requisites  of  memorandum.  11.  1.  The  memorandum  of  a  limited  or  no-liability 
company  shall  contain:  I.  The  name  of  the  company,  with  the  word  "limited'  , 
or  the  word  "no-habihty",  as  the  case  may  require,  as  the  last  word;  II.  The 
objects  for  which  the  company  is  estabUshed;  III.  A  declaration  that  theliabUity 
of  the  members  is  hmited,  or  that  the  members  take  no  Uability,  as  the  case  may 
require;  IV.  The  amount  of  the  capital  of  the  company,  divided  into  shares 
of  a  certain  fixed  amoimt.  2.  The  memorandum  of  an  uiJimited  company  shall 
contain  I.  The  name  of  the  company;  II.  The  objects  for  which  the  company  is 
estabhshed.  —  E.  §  3,  5;  N.  S.  W.  a.  (No.  40  of  1899)  7;  V.  a.  (No.  1074)  7;  T.  a.  (33  Vio. 
No.  22)  8;  Q.  e.  (27  Vic.  No.  4)  7;  W.  A.  a.  (56  Vio.  No.  8)  11;  N.  Z.  15,  17,  18.  —  ULTRA 
VIRES.  —  The  shareholders  by  a  resolution  passed  at  a  general  meeting  can  not  authorise 
the  directors  to  forfeit  all  shares  tendered  to  them  for  forfeiture  and  on  which  all  calls  had  been 
paid  up  to  date.  Such  a  resolution  is  ultra  vires.  The  directors  can  not,  without  the  consent 
of  every  member  of  the  company  exercise  the  power  of  forfeiting  shares  where  no  ground  of 
forfeiture  existed.  —  In  re  Mattawarrangala  Copper  Mining  Co.,  8  S.  A.  L.  R.  137.  Where 
the  articles  of  association  authorise  the  directors  to  make  calls  not  exceeding,  at  any  one  time, 
a  specified  sum,  but  provide  further  that  a  majority  of  shareholders  present  at  any  general  or 
special  meeting  may  authorise  additional  calls  for  the  purpose  of  carrying  on  the  business  of  the 
company,  and  there  is  nothing  in  the  memorandum  of  association  to  warrant  the  latter  power, 
a  resolution  passed  as  provided  for  in  the  articles  of  association  is  ultra  vires.  —  In  re  Devon 
Consols  Mining  Co.,  12  S.  A.  L.  R.  167.  See  also  Burrawing  Copper  Mining  Co.,  Ltd.  v.  Harvey, 
9  S.  A.  L.  R.   14. 

Each  subscriber  to  take  at  least  one  share  in  company  with  share  capital.  12.  As 
to  all  companies  having  capital  divided  into  shares,  each  subscriber  to  the  memo- 
randum shall  take  and  subscribe  for  one  share  at  least,  and  shall  write  opposite 
to  his  name  the  number  of  shares  he  takes  —  E.  §  3,  5;  N.  S.  W.  a.  (No.  40  of  1899) 
7;  V.  a.  (No.  1074)  7;  T.  a.  (33  Vic.  No.  22)  8;  Q.  e.  (27  Vio.  No.  4)  7;  W.  A.  a.  (56  Vio.  No.  8) 
13;  N.  Z.  18. 

Limited  company  may  have  directors,  etc.,  with  unlimited  liability.   13.  In  the 

case  of  a  hmited  company  the  habihty  of  the  directors  or  manager,  or  managing 
director,  may  be  unhmited,  in  which  case,  in  Ueu  of  the  declaration  referred  to  in 
section  11,  sub-section  III.,  the  memorandum  shall  contain  a  declaration  that  the 
liability  of  ordinary  members  is  hmited,  but  that  the  habihty  of  the  directors, 
manager,  or  managing  director,  as  the  case  may  require,  is  unhmited.  —  E.  §  60; 
N.  S.  W.  a.  (No.  40  of  1899)  34;  W.  A.  a.  (56  Vio.  No.  8)  14;  N.  Z.  82. 

Signature  to  and  effect  of  memorandum.  Memorandum  not  to  be  altered  save 
as  provided.  14.  1.  The  signature  of  each  subscriber  to  the  memorandum  shall  be 
attested,  and  the  memorandum  shall,  when  registered,  bind  the  company  and  the 
members  thereof  to  the  same  extent  as  if  each  member  had  subscribed  his  name 
and  affixed  his  seal  thereto,  and  there  were  in  such  memorandum  contained,  on  the 
part  of  himself,  his  heirs,  executors,  and  administrators,  a  covenant  to  observe 
all  the  conditions  of  such  memorandum,  subject  to  the  provisions  of  this  Act. 
2.  No  alteration  shall  be  made  by  any  company  in  its  memorandum  save  as 
hereinafter  provided.  —  E.  §§  6,  7;  N.  S.  W.  a.  (No.  40  of  1899)  10,  11;  V.  a.  (No.  1074)  12, 
13;  T.  a.  (33  Vic.  No.  22)  11,  12;  Q.  e.  (27  Vic.  No.  4)  11;  W.  A.  a.  (56  Vic.  No.  8)  15;  N.  Z.  19, 
20,  42.  —  Before  increasing  the  capital  of  a  company  by  the  issue  of  additional  shares  no  spe- 
cial resolution  is  necessary  where  the  articles  of  association  authorize  the  same.  —  Van  Creek 
Q.  M.  Co.  v.  Wadham,  8  8.  A.  L.  R.  141. 

Articles  of  association. 

Signature  and  effect  of  articles.  Regulations  to  be  prescribed  by  articles  of 
association.  15.  1.  The  memorandum  may,  in  the  case  of  a  hmited  company,  and 
shall,  in  the  case  of  a  no-hability  company  or  an  unhmited  company,  be  accompanied, 
when  registered,  by  articles  of  association  signed  by  the  subscribers  to  the  memo- 
randum, and  prescribing  regulations  for  the  company:  Provided  that  in  the  case 
of  a  company  which  has  passed  a  memorandum  or  articles  at  any  meeting  convened 
under  section  17,  no  memorandum  or  articles  shall  be  filed  other  than  the  memo- 
randum or  articles  as  passed  at  such  meeting,  or  as  altered  at  a  subsequent  meeting 
under  the  same  section.  2.  The  articles  shall  be  expressed  in  separate  paragraphs 
numbered  in  arithmetical  progression,  and  may  adopt  all  or  any  of  the  regulations 
contained  in  the  Table  marked  A  in  the  second  Schedule  hereto.  They  shall,  in  the 
case  of  an  unhmited  company  that  has  a  capital  divided  into  shares,  state  the 
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amount  of  capital  with  which  the  company  proposes  to  be  registered,  and  in  the 
case  of  an  unlimited  company,  that  has  not  a  capital  divided  into  shares,  state, 
for  the  purpose  of  enabling  the  Registrar  to  determine  the  fees  payable  on  registration, 
the  number  of  members  with  which  the  company  proposes  to  be  registered.  — 
E.  §§  10,  12;  N.  S.  W.  a.  (No.  40  of  1899)  12;  V.  a.  (No.  1074)  14;  T.  a.  (33  Vic.  No.  22)  14; 
Q.  e.  (27  Vic.  No.  4)  14;  W.  A.  a.  (56  Vic.  No.  8)  16;  N.  Z.  22. 

Application  of  Table  A.  16.  In  the  case  of  a  hmited  company,  if  the  memorandum 
be  not  accompanied  by  articles,  or  in  so  far  as  the  articles  do  not  exclude  or  modify 
the  regulations  contained  in  the  Table  marked  A  in  the  second  Schedule  hereto, 
such  regulations  shall,  so  far  as  apphcable,  be  deemed  to  be  the  articles  of  the  com- 
pany in  the  same  manner  and  to  the  same  extent  as  if  they  had  been  registered 
as  such.  —  E.  §  11;  N.  S.  W.  a.  (No.  40  of  1899)  13;  V.  a.  (No.  1074)  13;  T.  a.  (33  Vic.  No.  22) 
15;  W.  A.  a.  (56  Vie.  No.  8)  17;  N.  Z.  2. 

Passing  memorandum  and  articles  before  incorporation.  17.  1.  The  persons 
who  have  agreed  to  become  members  of  a  company  may  before  incorporation  pass 
a  memorandum  with  or  without  articles  not  inconsistent  with  this  Act  for  the  pur- 
poses of  the  company,  or  alter  any  such  memorandum  or  articles  already  passed, 
at  a  meeting  to  be  convened  for  that  object.  2.  The  following  provisions  shall  apply 
to  any  such  meeting:  a)  A  chairman  shaU  be  appointed  by  show  of  hands  of  those 
present  and  entitled  to  vote;  b)  Every  proposition  shaU  be  first  submitted  to  a 
show  of  hands  on  which  each  person  personally  present  and  entitled  to  vote  shall 
have  one  vote;  c)  The  chairman's  declaration  that  any  proposition  is  carried  or 
lost  shall  be  conclusive  evidence  of  the  fact,  unless  a  poU  is  demanded  by  a  person 
entitled  to  vote ;  d)  On  such  poll  being  demanded  it  shall  be  taken  either  forth- 
with or  at  such  time  and  place  as  the  majority  of  persons  present  and  entitled  to 
vote  shall,  by  show  of  hands,  determine.  The  chairman's  decision  as  to  such  deter- 
mination shall  be  conclusive  evidence  thereof ;  e)  On  such  poU  in  case  of  a  company 
having  a  capital  divided  into  shares,  each  person  entitled  to  vote  shall  have  votes 
in  respect  of  the  shares  which  he  has  agreed  to  take  according  to  the  following 
scale:  For  every  share  up  to  ten,  one  vote;  for  every  five  shares  beyond  the  first 
ten  up  to  one  hundred,  one  additional  vote;  for  every  ten  shares  beyond  the  first 
hundred,  one  additional  vote.  In  case  of  an  unlimited  company,  that  has  not  a 
capital  divided  into  shares,  each  person  entitled  to  vote  shaU  have  one  vote; 
f)  The  chairman's  written  certificate  of  the  result  of  the  poll,  signed  by  him,  shall 
be  conclusive  evidence  of  such  result;  g)  Any  person  entitled  to  vote  may,  by 
writing  signed  by  him,  appoint  any  other  person  so  entitled  as  his  proxy  to  vote 
on  his  behalf  on  any  poU  at  such  meeting,  or  at  any  adjoiu-nment  thereof.  The 
chairman's  decision  as  to  the  sufficiency  of  any  appointment  of  a  proxy  shall  be 
conclusive.  3.  Any  such  meeting  shall  be  convened:  a)  By  the  promoters  of  the 
company,  or  a  majority  of  them,  or  some  person  authorised  by  them  by  advertise- 
ment in  two  daily  newspapers  pubUshed  in  Adelaide,  or,  if  there  should  be  only 
one  such  newspaper,  then  in  such  newspaper:  or  b)  By  such  person  and  in  such 
manner  as  shall  be  provided  in  the  prospectus  of  the  company,  or  in  any  agreement 
by  which  the  persons  who  have  agreed  to  take  shares  shall  be  bound.  4.  Any  such 
meeting  may  be  adjourned  to  such  time  and  place  as  the  majority  of  those  present 
and  entitled  to  vote  shall  by  show  of  hands  determine.  The  chairman's  decision 
as  to  such  determination  shall  be  conclusive  evidence  thereof.  5.  A  copy  of  the  me- 
morandum or  articles,  with  a  certificate  signed  by  the  chairman  of  the  meeting 
or  the  last  adjournment  thereof  within  three  months  after  such  memorandum  or 
articles  shall  have  been  fuUy  passed,  that  such  copy  is  a  true  copy  of  the  memorandum 
or  articles  of  the  company  as  duly  passed  under  this  section,  shall  be  conclusive 
evidence  of  the  fact.  6.  If  a  memorandum  or  articles  passed  in  pursuance  of  this 
section  shall  contain  anything  which  is  inconsistent  with  or  a  departure  from  the 
terms  or  conditions  upon  which  any  person  shall  have  appUed  for  shares  in  or  agreed 
to  become  a  member  of  the  company,  such  person  may,  within  one  month  from  the 
passing  of  the  memorandum  or  articles,  give  written  notice  to  the  Registrar  that 
he  withdraws  from  the  company,  which  notice  shall  operate  as  a  rescission  of  such 
person's  agreement  to  take  shares  in  or  become  a  member  of  the  company.  7.  Nothing 
in  this  section  shall  affect  the  validity  of  a  memorandum  or  articles  agi-eed  to  other- 
wise than  as  in  this  section  provided.  —  Cp.   §  9,  aupra,  and  notes  thereto. 

Signature  to  articles.  18.  The  signature  of  each  subscriber  to  the  articles  shall 
be  attested,  and  the  articles  shall,  when  registered,  bind  the  company  and  all  members 
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thereof  to  the  same  extent  as  if  each  member  had  subscribed  his  name  and  affixed 
his  seal  thereto,  and  there  were  in  such  articles  contained  a  covenant  on  the  part 
of  himself,  his  heirs,  executors,  and  administrators,  to  conform  thereto,  subject 
to  the  provisions  of  this  Act.  All  moneys  payable  by  any  member  to  the  company, 
in  pursuance  of  the  articles,  shall  be  deemed  to  be  a  specialty  debt  due  from  such 
member  to  the  company.  —  E.  §  14;  N.  S.  W.  a.  (No.  40  of  1899)  14;  V.  a.  (No.  1074}  16; 
T.  a.  (33  Vic.  No.  22)  16;  Q.  e.  (27  Vic.  No.  4)  15;  W.  A.  a.  (56 Vic.  No.  8)  19;  N.  Z.  24. 

Oeneral  provisions. 
Registration  of  memorandum  and  articles  and  effect  thereof.  19.  1.  The  me- 
morandum and  the  articles,  if  any,  shall  be  dehvered  to  the  Registrar,  who  shall 
retain  and  register  the  same.  2.  Upon  such  registration  the  Registrar  shall  certify, 
under  his  hand  and  seal,  that  the  company  is  incorporated  as  a  limited  company,  a 
no-Uabihty  company,  or  an  unlimited  company,  as  the  case  may  be.  3.  The  subscribers 
of  the  memorandum,  together  with  such  other  persons  as  may  from  time  to  time 
become  members  of  the  company,  shall  thereupon  be  a  body  corporate  by  the 
name  contained  in  the  memorandum,  capable  forthwith  of  exercising  aU  the  functions 
of  an  incorporated  company,  and  having  perpetual  succession  and  a  common  seal, 
with  power  to  hold  lands,  and  with  such  habihty  on  the  part  of  the  members  to 
contribute  to  the  assets  of  the  company,  in  the  event  of  the  same  being  woimd  up, 
as  is  hereinafter  mentioned.  —  E.  §§  15,  16;  N.  S.  W.  a.  (No.  40  of  1899)  15, 16,  17;  V.  a. 
(No.  1074)  17,  18,  f.  (No.  1482)  164;  T.  a.  (33  Vic.  No.  22)  17,  18;  Q.  e.  (27  Vic.  No.  4)  16,  17; 
W.  A.  a.  (56  Vic.  No.  8)  20;  N.  Z.  26. 

Certificate  to  be  gazetted,  and  Gazette  or  certificate  to  be  conclusive  of  incor- 
poration. 20.  After  signing  and  sealing  such  certificate  of  incorporation,  the  Re- 
gistrar shall  insert  a  notice  in  the  Government  Gazette  stating  the  issue  of  such  certi- 
ficate, and  the  terms  thereof,  and  the  said  certificate,  or  a  copy  thereof,  certified 
as  correct  under  the  hand  and  seal  of  the  Registrar  for  the  time  being,  or  the  Gazette 
containing  such  notice,  shaU  be  conclusive  evidence  that  aU  the  requisitions  of 
this  Act  in  respect  of  registration  have  been  complied  with.  —  See  notes  to  §  19, 
supra,  and  also  T.  c.  (59  Vic.  No.  19)  27 ;  W.  A.  a,.  (56  Vic.  No.  8)  21. 

Inspection  of  documents.  21.  Any  person  may  inspect  the  documents  kept 
by  the  Registrar  relating  to  companies,  and  may  require  a  certificate  of  the  iu- 
corporation  of  any  company,  or  a  copy  or  extract  of  any  other  such  document,  or 
any  part  thereof,  to  be  certified  by  the  Registrar.  —  E.  §  243  (6) :  N.  S.  W.  a.  (No.  40 
of  1899)  166;  V.  a.  (No.  1074)  19;  T.  a.  (33  Vic.  No.  22)  206  (4);  Q.  e.  (27  Vic.  No.  4)  172  (5); 
W.  A.  a.  (56  Vic.  No.  8)  22,  204;  N.  Z.  11. 

Copies  of  memorandum  and  articles  to  be  given  to  members.  22.  A  copy  of  the 
memorandum  having  annexed  thereto  the  articles,  if  any,  shall  be  suppUed  to  any 
person  at  his  request,  on  payment  of  one  shilling,  or  such  less  sum  as  may  be  pre- 
scribed by  the  company ;  and  if  any  company  make  default  in  supplying  a  copy  of  the 
memorandum  and  articles,  if  any,  to  a  member  in  pursuance  of  this  section,  the 
company  shaU  for  each  offence  incur  a  penalty  not  exceeding  one  poimd.  —  E. 
§  18;  N.  S.  W.  a.  (No.  40  of  1899)  233;  V.  a.  (No.  1074)  20;  T.  a.  (33  Vie.  No.  22)  19;  Q.  e. 
(27  Vic.  No.  4)  18;  W.  A.  a.  (56  Vic.  No.  8)  23;  N.  Z.  24,  25. 

Prohibition  against  identity  of  names  in  companies.  23.  No  company  shall  be 
registered  under  a  name  identical  with  that  by  which  an  existing  company  is  already 
registered,  or  so  nearly  resembling  the  same  as  in  the  opinion  of  the  Registrar  to 
be  calcutated  to  deceive,  except  where  the  existing  company  is  in  course  of  being 
wound  up,  and  testifies  its  consent  in  such  manner  as  the  Registrar  requires.  — 
E.  §  8;  N.  S.  W.  a.  (No.  40  of  1899)  234;  V.  a.  (No.  1074)  21;  T.  a.  (33  Vic.  No.  22)  20;  Q.  e. 
(27  Vic.  No.  4)  19;  W.  A.  a..  (56  Vic.  No.  8)  i4;  N.  Z.  27,  28.  —  For  a  caae  where  under  the 
circumstances  an  injunction  was  issued  restraining  a  company  from  using  a  name  similar  to 
that  of  an  existing  company,  see  South  AustraUa  Insurance  Co.,  Ltd.,  v.  South  Australia  Mutual 
Fire  Insurance  Co.,  Ltd.,   15  S.  A.  L.  R.  108. 

Part  III.     Management  and  Administration. 

Nature  of  interest  in  company.  24.  The  shares  or  other  interest  of  any  member 
in  a  company  registered  under  this  Act  shaU  be  personal  estate,  capable  of  being 
transferred  in  manner  provided  by  the  articles,  and  shall  not  be  of  the  nature  of 
real  estate ;  and  each  share  shall,  in  the  case  of  a  company  having  a  capital  divided 
into  shares,  be  distingiiished  by  its  appropriate  number.  —  E.  j  22;  N.  S.  W.  a. 
(No.  40  of  1899)  235;    V.  a.  (No.  1074)  23;    T.  a.  (33  Vic.  No.  22)  22;    Q.  e.  (27  Vic.  No.  4j 
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21;  W.  A.  a.  (56  Vic.  No.  8)  25;  N.  Z.  30.  —  A  tender  of  contributing  shaxes,  even  if  fully  paid 
up  is  not  a  fulfilment  of  a  contract  to  sell  promoters'  shares.  —  Cornish  et  al.  v.  Edwards,  22  S. 
A.  L.  R.  100. 

Manner  in  which  shares  are  to  be  issued  and  held.  25.  Every  share  in  a 
company  registered  under  this  Act,  excepting  a  no-liability  company,  shall  be 
deemed  to  have  been  issued  and  to  be  held  subject  to  the  payment  of  the  whole 
amount  thereof  in  cash,  unless  it  shall  have  been  otherwise  determined  by  the 
memorandum  or  articles  or  by  a  contract,  duly  made  in  writing,  and  filed  with 
the  Registrar,  at  orbefore  the  issue  of  such  shares.  —  N.  S.  W.  a.  (No.  40  of  1899) 
65;  T.  a.  (33  Vic.  No.  22)  42;  Q.  f.  (53  Vic.  No.  18)  28;  W.  A.  a.  (56  Vic.  No.  8)  26.  —  See  also 
N.  S.  W.  b.  (No.  47  of  1900). 

Definition  of  "members".  26.  The  subscribers  of  the  memorandum  of  any 
company  registered  under  this  Act  shall  be  deemed  to  have  agreed  to  become 
members  of  the  company,  and  upon  the  registration  of  the  company  shall  be  entered 
as  members  on  the  register  of  members  hereinafter  mentioned;  and  every  other 
person  who  has  agreed  to  become  a  member  of  a  company,  and  whose  name  is 
entered  on  the  register  of  members,  shall  be  deemed  to  be  a  member  of  the  company. 

—  E.  §  24;  N.  S.  W.  a.  (No.  40  of  1899)  18;  V.  a.  (No.  1074)  24;  T.  a.  (33  Vic.  No.  22)  23;  Q.  e. 
(27  Vic.  No.  4)  22;  W.  A.  a.  (56  Vic.  No.  8)  27;  N.  Z.  21. 

Transfer  by  representative.  27.  Any  transfer  of  the  share  or  other  interest  of 
a  deceased  member  of  a  company,  made  by  his  representative  shall,  notwith- 
standing such  representative  may  not  himself  be  a  member,  be  of  the  same  vahdity 
as  if  he  had  been  a  member  at  the  time  of  the  execution  of  the  iostrument  of  transfer. 

—  E.  §  29;  N.  S.  W.  a.  (No.  40  of  1899)  236;  V.  a.  (No.  1074)  25;  T.  a.  (33  Vic.  No.  22)  24;  Q. 
e.  (27  Vic.  No.  4)  23;  W.  A.  a.  (56  Vic.  No.  8)  28;  N.  Z.  32. 

Register  of  members.  28.  Every  company  shall  cause  to  be  kept  in  one  or  more 
books  a  register  of  its  members,  and  there  shall  be  entered  therein  the  following 
particulars :  I.  The  names  and  addresses,  and  the  occupations,  if  any,  of  the  members 
of  the  company,  with  the  addition,  in  the  case  of  a  company  having  a  capital 
divided  into  shares,  of  a  statement  of  the  shares  held  by  each  member;  II.  The 
date  at  which  the  name  of  any  person  was  entered  in  the  register  as  a  member; 
III.  The  date  at  which  any  person  ceased  to  be  a  member.  Every  company  not 
complying  with  this  section  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  non-comphance  continues;  and  every  director  or 
secretary  of  such  company  who  knowingly  and  wUfuUy  authorises  or  permits  such 
non-comphance  shall  incur  the  Uke  penalty.  —  E.  §  25;  N.  S.  W.  a.  (No.  40  of  1899) 
19  (1);  V.  a.  (No.  1074)  26;  T.  a.  (33  Vic.  No.  22)  25;  Q.  e.  (27  Vic.  No.  4)  24;  W.  A.  a.  (56  Vic. 
No.  8)  29;  N.  Z.  100. 

Yearly  list  of  members.  29,  Every  company  having  a  capital  divided  into 
shares  shaU  make  once  in  every  year  a  hst  of  aU  persons  who,  on  the  thirty-first 
day  of  March  then  next  preceding,  are  members  of  the  company;  and  such  hst 
shall  contain  the  names,  and  addresses,  and  occupations,  if  any,  of  aU  the  members 
therein  mentioned,  the  number  of  shares  held  by  each  of  them,  and  a  summary 
specifying  the  following  particulars:  I.  The  amount  of  the  capital  of  the  company, 
and  the  number  of  shares  into  which  it  is  divided;  II.  The  number  of  shares 
taken  from  the  commencement  of  the  company  up  to  the  said  thirty-first  day  of 
March;  III.  The  amount  of  calls  made  on  each  share;  IV.  The  total  amount 
of  calls  received;  V.  The  total  amount  of  calls  unpaid;  VI.  The  total  amount 
of  shares  forfeited;  VII.  The  names  and  addresses,  and  occupations,  if  any,  of  the 
persons  who  have  ceased  to  be  members  since  the  thirty-first  day  of^March  next 
preceding  the  completion  of  the  last  hst,  and  the  number  of  shares  held  by  each 
of  them  on  the  same  thirty-first  day  of  March.  The  above  hst  and  summary  shall 
be  completed  within  twenty-one  days  after  the  said  first-mentioned  thirty-first 
day  of  March,  and  a  copy  shall  forthwith  be  forwarded  to  the  Registrar :  Provided 
that  this  section  shall  not  apply  to  a  no-habUity  company.  —  E.  §  26;  N.  S.  W.  a. 
(No.  40  of  1899)  20;  V.  a.  (No.  1074)  27;  T.  a.  (33  Vic.  No.  22)  26;  Q.  e.  (27  Vic.  No.  4)  25;  W. 
A.  a.  (56  Vic.  No.  8)  30;  N.  Z.  101  (1,  2). 

Penalty  on  company  not  keeping  a  proper  register.  30.  If  any  company  having 
a  capital  divided  into  shares  make  default  in  complying  with  the  provisions  of  the 
last  preceding  section,  such  company  shall  incur  a  penalty  not  exceeding  five  pounds 
for  every  day  dining  which  such  default  continues;  and  every  director,  manager, 
and  secretary  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
any  such  default  shall  incur  a  Uke  penalty.  —  E.  §  26  (5);  N.  S.  W.  <i,  (No.  40  of  1899) 
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21;    V.  a.  (No.  1074)  28;    T.  a.  (33  Vic.  No.  22)  27;    Q.  e.  (27  Vio.  No.  4)  26;    W.  A.  a.  (66  Vio. 
No.  8)31;  N.  Z.  101  (3). 

No  entry  of  trusts  on  register.  31.  No  notice  of  any  trust,  expressed,  implied, 
or  constructive,  shall  be  entered  on  the  register  of  members,  or  be  receivable  by 
the  Registrar.  —  E.  §  27;  N.  S.  W.  a.  (No.  40  of  1899)  237;  V.  a.  (No.  1074)  31;  T.  a.  (33 
Vio.  No.  22)  32;  Q.  e.  (27  Vio.  No.  4)  29;  W.  A.  a.  (56  Vio.  No.  8)  32;  N.  Z.  103. 

Certificate  of  shares.  32.  A  certificate  under  the  common  seal  of  the  coinpany, 
specifying  any  share  or  stock  held  by  any  member  thereof,  shall  be  prima  facie 
evidence  of  the  title  of  the  member  to  the  share  or  stock  therein  specified.  — 
E.  §  23;  N.  S.  W.  a.  (No.  40  of  1899)  238;  V.  a.  (No.  1074)  32;  T.  a..  (33  Vio.  No.  22)  33;  Q.  e. 
(27  Vio.  No.  4)  30;  W.  A.  a.  (56  Vic.  No.  8)  33;  N.  Z.  31  (1). 

Inspection  of  register.  33.  1.  The  register  of  members,  commencing  from  the 
date  of  the  registration  of  the  company,  shaU  be  kept  at  the  registered  office  of 
the  company,  and,  except  when  closed  as  hereinafter  mentioned,  shall,  during 
business  hours  (but  subject  to  such  reasonable  restrictions  as  the  company  in  general 
meeting  may  impose,  so  that  not  less  than  two  hours  in  each  day  upon  which  the 
registered  office  of  the  company  shall  be  open  for  business  be  appointed  for  in- 
spection), be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection 
of  any  other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as  the  company 
may  prescribe,  for  each  inspection;  and  every  such  member,  or  other  person,  may 
demand  a  copy  of  such  register,  or  of  any  part  thereof,  or  of  any  list  or  summary 
prepared  under  section  29,  on  payment  of  sixpence  for  every  one  hundred  wor& 
required  to  be  copied.  2.  If  such  inspection  or  copy  be  refused,  or  if  the  company 
shall  neglect  to  comply  with  a  lawful  demand  for  such  inspection  or  copy,  the  com- 
pany shaU  incur  for  each  refusal  or  neglect  a  penalty  not  exceeding  two  poimds,  and 
a  further  penalty  not  exceeding  two  pounds  for  every  day  during  which  such  refusal 
or  neglect  continues;  and  every  director,  manager,  and  secretary  of  the  company 
who  knowingly  and  wilfuUy  authorises  or  permits  such  refusal  or  neglect  shall 
incur  the  like  penalty.  In  addition  to  the  above  penalty  a  Judge  may,  by  order, 
compel  an  immediate  inspection  of  the  register,  and  make  such  further  or  other 
order  as  the  nature  of  the  case  requires.  —  E.  §  30;  N.  S.  W.  a.  (No.  40  of  1899)  239; 
V.  a..  (No.  1074)  33;  T.  a.  (33  Vic.  No.  22)  34;  Q.  o.  (27  Vic.  No.  4)  31;  W.  A.  a.  (66  Vic.  No.  8) 
34;  N.  Z.  104. 

Power  to  close  register.  34.  Any  company  may,  upon  giving  notice  by  adver- 
tisement in  any  newspaper  pubUshed  in  Adelaide,  or  in  the  place  nearest  to  the 
registered  office  of  the  company,  close  the  register  of  members  for  any  time  or  times 
not  exceeding  in  the  whole  seven  days  in  any  one  month.  —  E.  §  31;  N.  S.  W.  a. 
(No.  40  of  1899)  240;  V.  a.  (No.  1074)  34;  T.  a.  (33  Vic.  No.  22)  35;  Q.  e.  (27  Vic.  No.  4)  32; 
W.  A.  a.  (56  Vic.  No.  8)  35;  N.  Z.  105. 

Remedy  for  improper  entry,  or  omission  of  entry,  in  register.  35.  1.  When  the 
name  of  any  person  is  without  sufficient  cause  entered  in,  or  omitted  from,  the 
register  of  members  of  any  company,  or  when  default  is  made,  or  unnecessary  delay 
takes  place,  in  entering  on  the  register  the  fact  of  any  person  having  ceased  to  be 
a  member  of  the  company,  the  person  or  member  aggrieved,  or  any  member  of  the 
company,  or  the  company  itself  may  apply  to  the  Court  for  an  order  that  the  register 
may  be  rectified,  and  the  Court  may  either  refuse  such  application,  with  or  without 
costs  to  be  paid  by  the  apphcant,  or  may,  if  satisfied  of  the  justice  of  the  case,  make 
an  order  for  the  rectification  of  the  register,  and  may  direct  the  company,  or  any 
other  party  to  the  proceedings,  to  pay  aU  the  costs  of  such  application,  and  the 
damages  any  party  aggrieved  may  have  sustained.  2.  The  Court  may,  in  any  pro- 
ceeding under  this  section,  decide  on  any  question  relating  to  the  title  of  any  person 
who  is  a  party  to  such  proceeding  to  have  his  name  entered  in  or  omitted  from 
the  register,  whether  such  question  arises  between  two  or  more  members  or  alleged 
members,  or  between  any  members  or  alleged  members  and  the  company,  and 
generally  may,  in  any  such  proceeding,  decide  any  question  that  it  may  be  necessary 
or  expedient  to  decide  for  the  rectification  of  the  register,  and  may  direct  an 
issue  to  be  tried  in  which  any  question  of  law  may  be  raised  in  addition  to  any 
question  of  fact.  —  E.  §  32  (1—3);  N.  S.  W.  ».  (No.  40  of  1899)  232;  V.  a.  (No.  1074)  36; 
T.  a.  (33  Vic.  No.  22)  37;  Q.  e.  (27  Vic.  No.  4)  34;  W.  A.  a.  (56  Vic.  No.  8)  36;  N.  Z.  106,  107. 
—  Where  the  prospectus  of  a  company  provided  that  the  company  was  to  be  floated  as  soon 
as  500  shares  were  applied  for  by  the  public,  and,  only  351  being  applied  for,  a  vendor  to  th& 
company  put  in  an  application  in  the  name  of  H  for  the  remaining  shares,  but  paid  no  cash,  it 
was  held  that  upon  the  winding-up  of  the  company  H's  name  miist  be  removed  from  the  register,. 
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and  that  he  was  not  entitled  to  share  in  the  surplus.  —  In  re  Mount  James  Consolidated 
S.-M.  Co.,  Ltd.,  23  S.  A.  L.  R.  127.  —  But  the  right  to  have  a  name  struck  off  the  register 
may  by  lost  by  laches.  —  In  re  Companies  Act  of  1864,  18  S.  A.  L.  R.  13.  —  For  a  case  where 
under  the  circtimstanoes  the  right  to  have  the  register  rectified  was  not  lost,  even  after  n 
lapse  of  four  years,  see  In  re  Parara  Mining  and  Smelting  Co.,  Ltd.  13  S.  A.  L.  R.  117.  See 
also  Levi  v.  Wheal  James  Mining  Co.,  12  S.  A.  L.  R.  26.  —  Where  a  contract  for  the  pur- 
chase of  shares  is  entered  iuto  under  the  terms  of  which  the  transferee  is  to  obtain  the  consent 
of  the  directors  of  the  company  to  the  transfer,  the  transferor  is  entitled  to  be  indemnified 
against  all  liability  in  respect  of  the  shares,  even  though  the  directors  have  neglected  or 
refused  to  register  the  transfer.  —  Bellingham  v.  Horn,  21  S.  A.  L.  R.  44.  —  Where  the  ar- 
ticles of  association  of  a  company  provided  that  every  shareholder  was  entitled  to  transfer  his 
shares,  if  it  be  done  in  a  prescribed  form  and  accompanied  by  the  requisite  fee,  and  a  shareholder 
lodged  with  the  secretary  of  the  company  a  transfer  of  certain  shares  and  paid  the  requisite 
fee,  and  new  scrip  was  made  out  to  the  transferee,  but  never  signed  by  the  directors,  nor  the 
transferor's  name  removed  from  the  register,  and  it  appeared  that  the  transferor  took  no  further 
steps  to  have  his  name  removed  from  the  register,  although  notices  were  sent  to  him  by  the  com- 
pany as  a  registered  holder  of  shares,  it  was  held  that  the  transferor  was  liable  for  calls  made 
by  the  liquidator  after  the  liquidation  of  the  company.  —  Great  Amalgamated  Gold  Refining  Co., 
Ltd.  V.  Carstairs,  11  S.  A.  L.  R.  50.  —  A  person  whose  name  has  been  placed  on  the  register 
without  his  consent  or  authority  is  not  boimd  to  take  steps  to  have  his  name  removed,  nor  is 
he  liable  as  a  contributory  on  the  liquidation  of  the  company.  —  Great  Amalgamated,  etc.,  Co., 
Ltd.  V.  Morris,  11  S.  A.  L.  R.  9.  —  An  entry  of  a  name  on  the  register  in  an  irregular  manner 
may  be  ratified  by  subsequent  acts  of  the  company.  —  Hood  v.  Ivanhoe  South  Extended  G.  M. 
Co.,  (1899)  S.  A.  L.  R.  146.  See  this  case  for  a  discussion  of  the  rights  of  a  holder  of  a  certificate 
fraudulently  issued  by  an  employ^  of  a  company.  —  A  company  may  refuse  to  register  a  transfer 
that  is  not  bona  fide.  —  In  re  Companies  Act,  1864,  etc.,  11  S.  A.  L.  R.  52.  —  A  transferor  of 
shares  is  entitled  to  be  indemnified  by  a  transferee  against  all  calls  made  subsequent  to  the  trans- 
fer, and  while  the  transferor's  name  appears  on  the  register,  notwithstanding  that  the  transfer 
was  in  blank  and  the  transferee  has  parted  with  the  shares.  —  Alexander  v.  Caro,  22  S.  A.  L.  R. 
134.  —  Where  the  claim  of  an  alleged  proprietor  to  be  placed  on  the  register  of  shares  is  resisted 
on  the  ground  of  absolute  failure  of  consideration,  the  Supreme  Court  will  not  exercise  its  summary 
jurisdiction  on  disputed  facts,  but  will  direct  an  issue  to  ascertain  the  facts,  or  leave  the  claimant 
to  his  remedy  by  a  bill  in  equity.  —  In  re  Muminnie  Bismuth  &  Copper  Mining  &  Patent  Smelting 
Co.,  Pelham  (S.  A.)  87. 

Notice  to  Registrar  ol  rectification  of  register.  36.  When  an  order  has  been 
made  rectifying  the  register  in  the  case  of  a  company  hereby  required  to  send  in 
a  list  of  its  members  to  the  Registrar,  the  Court  shall,  by  its  order,  direct  that  due 
notice  of  such  rectification  be  given  to  the  Registrar.  —  E.  §  32  (4);  N.  S.  W.  a. 
(No.  40  of  1899)  232  (4);  V.  a.  (No.  1074)  37;  T.  a.  (33  Vic.  No.  22)  38;  Q.  e.  (27  Vic.  No.  4)  35; 
W.  A.  a.  (56  Vic.  No.  8)  37;  N.  Z.  108. 

Register  to  be  evidence.  37.  The  register  of  members  shall  be  prima  facie  evidence 
of  all  matters  by  this  Act  directed  or  authorised  to  be  inserted  therein.  —  E. 
§  33;  N.  S.  W.  a.  (No.  40  of  1899)  226;  V.  a.  (No.  1074)  38;  T.  a.  (33  Vic.  No.  22)  39;  Q.  e. 
(27  Vic.  No.  4)  36;  W.  A.  a.  (56  Vic.  No.  8)  38;  N.  Z.  109. 

Registered  office  of  company.  Notice  of  situation  of  registered  office.  38.  1.  Every 
company  shall  have  a  registered  office,  to  which  all  communications  and  notices 
may  be  addressed,  and  which  office  shall,  while  the  business  of  the  company  is 
being  carried  on,  be  accessible  to  the  pubhc  for  not  less  than  four  hours  on  at 
least  two  days  in  each  week.  2.  Notice  of  the  situation  of  such  registered  office, 
and  the  day  and  hours  during  which  it  is  accessible  to  the  pubUc,  and  of  any  change 
therein,  shall  be  inserted  in  the  Government  Gazette  and  in  one  daUy  newspaper 
pubUshed  in  Adelaide,  and  shall  be  given  to  the  Registrar,  and  recorded  by  him. 
Until  such  notice  is  given  the  company  shall  not  be  deemed  to  have  complied  with 
the  provisions  of  this  Act,  with  respect  to  having  a  registered  office.  3.  If  any  com- 
pany carries  on  business  without  having  such  an  office  so  accessible,  or  without 
having  given  such  notice  as  aforesaid,  it  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  business  is  so  carried  on.  —  E.  §  62;  N.  S.  W. 
a.  (No.  40  of  1899)  227,  231;  V.  a.  (No.  1074)  40;  T.  a.  (33  Vic.  No.  22)  43,  44;  Q.  e.  (27  Vic. 
No.  4)  38,  39;  W.  A.  a.  (56  Vic.  No.  8)  39;  N.  Z.  124,  125. 

Directors  to  appoint  secretary.  Secretary  to  be  present  at  office  while  open  to 
the  public.  39.  The  directors  of  every  company  registered  under  this  Act  shall 
appoint  a  secretary,  who  shall,  while  the  business  of  the  company  is  being  carried  on, 
be  present  at  the  registered  office  of  his  company  by  himself,  or  his  agent  or  clerk, 
on  every  day,  at  the  hours  on  and  at  which  the  registered  office  is  to  be  accessible  to  the 
public.  Any  such  secretary  who  shall  omit  to  comply  with  this  section  shall  be  hable 
to  a  penalty  not  exceeding  one  pound  for  every  day  on  which  such  omission  occurs. 
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Publication  of  name  by  company.   Penalties  on  non-publication  of  name.    40. 

1.  Every  company  shall  paint  or  affix,  and  shall  keep  painted  or  affixed,  its 
name  on  the  outside  of  every  office  or  place  in  which  the  business  of  the 
company  is  carried  on,  in  a  conspicuous  position,  in  letters  easily  legible,  and 
shall  have  its  name  engraven  in  legible  characters  on  its  seal,  and  shall 
have  its  name  mentioned  in  legible  characters  in  all  notices,  advertisements, 
and  other  official  publications  of  such  company,  and  in  all  bills  of  exchange,  pro- 
missory notes,  endorsements,  cheques,  and  orders  for  money  or  goods  purporting 
to  be  signed  by  or  on  behalf  of  such  company,  and  in  all  bills  of  parcels,  invoices, 
receipts,  and  letters  of  credit  of  the  company.  2.  If  any  company  does  not  paint 
or  affix,  and  keep  painted  or  affixed,  its  name  in  manner  directed  by  this  Act,  it 
shall  be  Uable  to  a  penalty  not  exceeding  five  pounds,  for  not  so  painting  or  affixing 
its  name,  and  for  every  day  during  which  such  name  is  not  so  kept  painted  or  affixed, 
and  every  director  or  manager  of  the  company  who  knowingly  and  wilfully  authorises 
or  permits  such  default,  shall  be  Uable  to  the  like  penalty.  3.  If  any  director,  man- 
ager, secretary,  or  other  officer  of  such  company,  or  any  person  on  its  behalf, 
uses  or  authorises  the  use  of  any  seal  purporting  to  be  seal  of  the  company, 
whereon  its  name  is  not  so  engraven  as  aforesaid,  or  issues  or  authorises  the 
issue  of  any  notice,  advertisement,  or  other  official  pubUcation  of  such  company, 
or  signs  or  authorises  to  be  signed  on  behalf  of  the  company  any  biU  of  exchange, 
promissory  note  or  indorsement,  cheque,  or  order  for  money  or  goods,  or  issues, 
or  authorises  to  be  issued,  any  biU  of  parcels,  invoice,  receipt,  or  letter  of  credit 
of  the  company  wherein  its  name  is  not  mentioned  in  manner  aforesaid,  he  shall 
be  liable  to  a  penalty  not  exceeding  fifty  pounds,  and  shall  further  be  personally 
liable  to  the  holder  of  any  such  biU  of  exchange,  promissory  note,  cheque,  or 
order  for  money  or  goods  for  the  amount  thereof,  unless  the  same  is  duly  paid 
by  the  company.  —  E.  §  63;  N.  S.  W.  a.  (No.  40  of  1899)  67,  68;  V.  a.  (No.  1074)  41, 
42;  T.  a.  (33  Vic.  No.  22)  45,  46;  Q.  e.  (27  Vic.  No.  4)  40,  41;  W.  A.  a.  (66  Vic.  No.  8)  41; 
N.  Z.  126—128. 

Register  of  mortgages.  41.  1.  Every  company  shall  keep  a  register  of  all  mort- 
gages, bills  of  sale,  and  other  charges  specifically  affecting  property  of  the  company, 
and  shall  enter  in  such  register,  in  respect  of  each  mortgage,  bill  of  sale,  or  charge, 
a  short  description  of  the  property  mortgaged  or  charged,  the  amount  of  charge 
created,  and  the  rate  of  interest  payable,  and  the  names  of  the  mortgagees  or  persons 
entitled  to  such  charge.  2.  If  any  property  of  a  company  shall  be  mortgaged  or  charged, 
or  if  any  biU  of  sale  shall  be  given  without  such  entry  as  aforesaid  being  made,  every 
director,  manager,  secretary,  or  other  officer  of  the  company  who  knowingly  and 
wilfully  authorises  or  permits  the  omission  of  such  entry  shall  incur  a  penalty  not 
exceeding  fifty  pounds.  3.  The  register  of  mortgages,  biUs  of  sale,  and  charges 
required  by  this  section  shall  be  open  to  inspection  by  any  member  or  creditor  of 
the  company,  at  aU  reasonable  times;  and  if  such  inspection  be  refused,  any  officer 
of  the  company  refusing  the  same,  and  every  director,  manager,  or  secretary  of  the 
company  authorising  or  knowingly  and  wilfully  permitting  such  refusal,  shall  incur 
a  penalty  not  exceeding  five  pounds,  and  a  further  penalty  not  exceeding  two  pounds 
for  every  day  during  which  such  refusal  continues,  and  in  addition  to  the  above 
penalty,  a  Judge  may,  by  order,  compel  an  immediate  inspection  of  the  register. 
—  E.  §§  100,  101;  N.  S.  W.  a.  (No.  40  of  1899)  243;  V.  a.  (No.  1074)  43;  T.  a.  (33  Vio.  No.  22) 
47;  Q.  e.  (27  Vic.  No.  4)  42;  W.  A.  u.  (56  Vic.  No.  8)  43;  N.  Z.  129. 

Certain  companies  to  publish  statements.  42.  The  manager,  or  other  authorised 
officer,  of  every  insurance  company,  and  deposit,  provident,  or  benefit  society  under 
The  Companies  Act,  1864,  shall,  on  the  first  Monday  in  February  and  the  first 
Monday  in  August  in  every  year  during  which  it  carries  on  business,  make  before 
some  justice  a  declaration  in  the  form  contained  in  the  fifth  Schedule  hereto,  or  as 
near  thereto  as  circumstances  will  admit;  and  a  copy  of  such  declaration  shall  be 
put  in  a  conspicuous  place  in  the  registered  office  of  the  company,  and  in  every 
branch  office  or  place  where  the  business  of  the  Company  is  carried  on,  and  shall 
be  given  to  any  member  or  creditor  of  the  company  who  appUes  for  the  same,  upon 
payment  of  a  sum  not  exceeding  sixpence.  If  default  is  made  in  compliance  with 
the  provisions  of  this  section,  the  company  shall  be  liable  to  a  penalty  not  exceeding 
five  poimds  for  every  day  while  such  default  continues,  and  every  director,  manager, 
and  secretary  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
such  default  shall  incur  the  like  penalty.  —  E.  §  108;  N.  S.  W.  a.  (No.  40  of  1899) 
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69;  V.  a.  (No.  1074)  44;    T.  a.  (33  Vic.  No.  22)  48;    Q.  e.  (27  Vic.  No.  4)  43;  W.  A.  a.  (56  Vic. 
No.  8)  43;  N.  Z.  110. 

List  of  directors,  etc.,  to  be  sent  to  Registrar  of  Companies.  Penalty  on  company 
not  Iteeping  register  of  directors,  etc,  43.  1.  Every  company  not  having  a  capital 
divided  into  shares,  shall  keep,  at  its  registered  office,  a  register  containing  the 
names  and  addresses  and  the  occupations  of  its  directors  and  managers,  and  shall 
send  to  the  Registrar  a  copy  of  such  register,  and  shall  from  time  to  time  notify  to 
him  any  change  that  takes  place  in  such  directors  or  managers.  2.  If  any  company  not 
having  a  capital  divided  into  shares,  make  default  in  keeping  a  register  of  its  directors 
and  managers,  or  in  sending  a  copy  of  such  register  to  the  Registrar,  in  compliance 
with  this  section,  or  in  notifying  to  the  Registrar  any  change  that  takes  place  in 
such  directors  or  managers,  such  company  shall  incur  a  penalty  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues,  and  every  director  and 
manager  of  such  company,  who  knowingly  and  wilfully  authorises  or  permits  such 
default,  shall  incur  the  like  penalty.  —  E.  §  75;  N.  S.  W.  a.  (No.  40  of  1899)  70,  71;  V. 
a.  (No.  1074)  45,  46,  f.  (No.  1482)  166;  T.  a.  (33  Vic.  No.  22)  49,  50;  Q.  e.  (27  Vic.  No.  4)  44,  45; 
W.  A.  a.  (56  Vic.  No.  8)  45;  N.  Z.  102. 

Contracts,  liow  made.  44.  Contracts  on  behalf  of  any  company  may  be  made, 
varied,  or  discharged  as  follows:  I.  Any  contract  which,  if  made  between  private 
persons,  would  be  by  law  required  to  be  in  writing  tmder  seal,  may  be  made,  varied, 
or  discharged,  in  the  name  and  on  behalf  of  the  company,  in  writing,  under  the 
common  seal  of  the  company;  II.  Any  contract  which,  if  made  between  private 

E arsons,  would  be  by  law  required  to  be  in  writing,  and  signed  by  the  parties  to 
e  charged  therewith,  may  be  made,  varied,  or  discharged,  in  the  name  and  on 
behalf  of  the  company,  in  writing,  signed  by  any  person  acting  under  the  express 
or  impUed  authority  of  the  company;  III.  Any  contract  which,  if  made  between 
private  persons,  would  by  law  be  vahd,  although  made  by  parol  only,  and  not 
reduced  into  writing,  may  be  made,  varied,  or  discharged  by  parol,  in  the  name 
and  on  behalf  of  the  company,  by  any  person  acting  under  the  express  or  implied 
authority  of  the  company.  And  aU  contracts  made  according  to  the  provisions 
herein  contained  shall  be  effectual  in  law,  and  shall  be  binding  upon  the  com- 
pany and  their  successors,  and  all  other  parties  thereto,  their  heirs,  executors, 
or  administrators,  as  the  case  may  be.  —  E.  §  76;  N.  S.  W.  a.  (No.  40  of  1899)  241;  V.  a. 
(No.  1074)  47;  T.  a.  (33  Vic.  No.  22)  60;  Q.  o.  (27  Vic.  No.  4)  47;  W.  A.  a.  (56  Vic.  No.  8)  46; 
N.  Z.  146,  147. 

Promissory  notes  and  bills  of  exchange.  45.  A  promissory  note  or  bill  of  exchange 
shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of  any  company, 
if  made,  accepted,  or  indorsed  in  the  name  of  the  company  by  any  person  acting 
under  the  authority  of  the  company,  or  if  made,  accepted,  or  indorsed  by,  or  on 
behalf,  or  on  account  of  the  company,  by  any  person  acting  under  the  authority 
of  the  company.  —  E.  §  77;  N.  S.  W.  a.  (No.  40  of  1899)  244;  V.  a.  (No.  1074)  48;  T. 
a.  (33  Vic.  No.  22)  51;  Q.  e.  (27  Vic.  No.  4)  46;  W.  A.  a.  (56  Vic.  No.  8)  47;  N.  Z.  148.  —  Cp. 
Lindsay  v.  Walker  &  Lord,  4  S.  A.  L.  R.  106. 

Prohibition  against  carrying  on  business  with  less  than  five  members.  46.  If 
any  company  carries  on  business  when  the  number  of  its  members  is  less  than  five, 
for  a  period  of  six  months  after  the  number  has  been  so  reduced,  every  person  who 
is  a  member  of  such  company  during  the  time  that  it  so  carries  on  business  after 
such  period  of  six  months,  and  is  cognizant  of  the  fact  that  it  is  so  carrying  on 
business  with  fewer  than  five  members,  shall  be  severally  liable  for  the  payment 
of  the  whole  debts  of  the  company  contracted  during  such  time.  —  E.  §  115;  N. 
S.  W.  a.  (No.  40  of  1899)  245;  V.  a.  (No.  1074)  49;  T.  »,.  (33  Vic.  No.  22)  52;  Q.  e.  (27  Vic.  No.  4) 
47;  W.  A.  «.  (56  Vic.  No.  8)  48;  N.  Z.  132. 

Company  to  hold  meeting  within  six  months  after  registration.  General  meeting 
of  company.  47.  1.  Every  company  registered  under  this  Act  shall  hold  a  general 
meeting  within  six  months  after  the  memorandum  is  registered ;  and  if  such  meeting 
be  not  held,  the  company  shall  be  Uable  to  a  penalty  not  exceeding  five  pounds 
for  every  day  after  the  expiration  of  such  six  months  until  the  meeting  is  held; 
and  every  director,  manager,  or  secretary  of  the  company  who  knowingly  authorises 
or  permits  such  default,  shall  be  liable  to  the  same  penalty.  2.  A  general  meeting 
of  every  company  shall  be  held  once  at  least  in  every  six  months.  —  E.  §§  64, 
64;  N.  S.  W.  a.  (No.  40  of  1899)  242,  246;  V.  f.  (No.  1482)  55,  V.  a.  (No.  1074)  50;  T.  a.  (33  Vic. 
No.  22)  63,  54;  Q.  e.  (27  Vio.  No.  4)  48,  f.  (53  Vic.  No.  18)  34;  W.  A.  a.  (56  Vic.  No.  8)  49;  N. 
Z.  87  (1,  9),  88. 
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Power  to  alter  regulations  by  special  resolution.  48.  1.  Subject  to  the  provisions 
of  this  Act  and  to  the  conditions  contained  in  the  memorandum,  any  company 
may,  in  general  meeting  from  time  to  time,  by  special  resolution  alter  or  repeal 
all  or  any  of  the  articles  of  the  company,  whether  registered  articles  or  articles 
contained  in  Table  A  in  the  first  Schedule  to  The  Companies  Act,  1864,  or  in  Table  A 
in  the  second  Schedule  to  this  Act  (where  either  of  such  tables  is  applicable  to  the 
company),  or  make  new  articles  to  the  exclusion  of  or  in  addition  to  aU  or  any  of 
the  articles  of  the  company.  2.  Any  articles  made  under  this  section  shall  be  deemed 
to  be  articles  of  the  company  of  the  same  vaUdity  as  if  they  had  been  the  original 
articles,  and  shaU  be  subject  in  Uke  manner  to  be  altered  or  repealed  by  any  sub- 
sequent special  resolution.  3.  At  any  meeting  convened  for  passing  a  special  resolution 
for  any  pmrpose  whatever,  unless  a  poll  be  demanded  by  at  least  two  members,  a 
declaration  of  the  chairman  that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evidence  of  the  fact  without  proof  of  the  number  or  proportion  of  the 
votes  recorded  in  favor  of  or  against  the  same.  4.  If  a  poU  with  regard  to  a  special 
resolution  be  demanded  by  two  or  more  members  the  same  shall  be  taken  on  a 
day  to  be  fixed  by  the  chairman,  and  to  be  not  less  than  seven  nor  more  than 
fourteen  days  after  the  day  of  the  meeting.  In  computing  the  majority  on  tak- 
ing such  poll  where  a  poll  is  demanded,  reference  shall  be  had  to  the  number  of 
votes  to  which  each  member  is  entitled  by  the  articles,  and,  unless  a  sufficient 
majority  be  obtained  at  such  poU,  the  special  resolution  shall  not  be  deemed  to 
have  been  passed.  5.  Notice  of  any  such  meeting  shall  be  deemed  to  be  duly  given, 
and  the  meeting  to  be  duly  held,  whenever  such  notice  is  given  and  meeting  held 
in  manner  prescribed  by  the  articles.  —  E.  §§  13,  69;  N.  S.  W.  a.  (No.  40  of  1899)  72;  V.  a. 
(No.  1074)  51;  T.  a.  (33  Vio.  No.  22)  55;  Q.  e.  (27  Vic.  No.  4)  50;  W.  A.  a.  (56  Vie.  No.  8)  50; 
N.  Z.  122.  —  The  resolution  for  amending  the  articles  must  not  be  indefinite  or  vague.  For  a 
case  where  under  the  circumstances  an  injunction  was  granted  for  restraining  the  company  and 
its  directors  from  carrying  out  a  resolution  that  was  insufficient,  see  Harvey  v.  Adelaide  & 
Hindmarsh  Tramway  Co.,  Ltd.,  15  S.  A.  L.  R.  136.  —  Quaere,  whether  a  shareholder  attending 
a  meeting  is  not  estopped  from  setting  up  the  insufficiency  of  the  notice  of  the  objects  for  which 
the  meeting  was  convened.  —  Ibid.  —  The  minute  book  is  primd  facie  evidence  not  only  that 
any  notice  mentioned  therein  has  been  duly  sent  but  that  such  notice  contained  the  requisite 
information.  The  notice  need  not  state  the  resolutions  to  be  proposed  in  their  very  words  but 
will  be  sufficient  if  it  substantially  sets  forth  the  nature  of  the  business  to  be  transacted  and  the 
resolutions  to  be  proposed.  —  Inglewood  Mining  Venture,  Ltd.  v.  Price,  6  S.  A.  L.  R.  2. 

Provisions  where  no  articles  as  to  meeting.  49.  In  default  of  any  article  as  to 
voting,  every  member  shaU  have  one  vote  at  any  general  meeting  of  a  company; 
in  default  of  any  article  as  to  summoning  general  meetings,  a  meeting  shaU  be 
deemed  to  be  duly  summoned  of  which  seven  days'  notice  in  writing  has  been  served 
on  every  member,  in  manner  in  which  notices  are  required  to  be  served  by  Table  A 
in  the  second  Schedule  hereto ;  in  default  of  any  articles  as  to  the  persons  to  summon 
meetings,  five  members  may  summon  the  same;  and  in  default  of  any  article  as 
to  who  is  to  be  chairman  of  a  meeting,  any  person  elected  by  the  members  present 
may  preside.  —  E.  §  67;  N.  S.  W.  a.  (No.  40  of  1899)  248;  V.  a.  (No.  1074)  53;  T.  a.  (33  Vio. 
No.  22)  57;  Q.  e.  (27  Vic.  No.  4)  52;  W.  A.  a.  (56  Vic.  No.  8)  51;  N.  Z.  90. 

Special  resolution  to  prevail  over  memorandum  or  articles.  50.  Anything  by 
this  Act  authorised  to  be  done  by  special  resolution  may  be  so  done,  notwithstanding 
anything  to  the  contrary  contained  in  the  memorandum  or  articles  of  any  company 
now  registered  or  hereafter  to  be  registered.  —  See  notes  to  §  48,  supra. 

Registration  of  special  resolutions.  51.  When  a  special  resolution  is  passed  by 
a  company,  a  copy  thereof  shaU  be  printed  and  forwarded  to  the  Registrar,  and 
be  recorded  by  Mm.  If  such  copy  be  not  so  forwarded  within  fifteen  days  from 
the  date  of  the  passing  of  the  resolution,  the  company  shall  incur  a  penalty  not 
exceeding  two  pounds  for  every  day  after  the  expiration  of  such  fifteen  days 
during  which  such  copy  is  omitted  to  be  forwarded;  and  every  director,  manager, 
and  secretary  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
such  default  shall  be  Uable  to  a  like  penalty.  —  E.  §  70;  N.  S.  W.  a.  (No.  40  of 
1899)  249;  V.  a.  (No.  1074)  64;  T.  a.  (33  Vic.  No.  22)  68;  Q.  o.  (27  Vic.  No.  4)  53;  W.  A.  a.  (56 
Vio.  No.  8)  53;  N.  Z.  93. 

Copies  of  special  resolutions.  52.  Where  articles  have  been  registered,  a  copy 
of  every  special  resolution  for  the  time  being  in  force,  shall  be  aimexed  to  or  embodied 
in  every  copy  of  the  articles  that  may  be  issued  after  the  passing  of  such  resolution. 
Where  no  articles  have  been  registered  a  copy  of  any  special  resolution  shall  be 
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forwarded  to  any  member  requesting  the  same,  on  payment  of  one  shilling,  or 
such  less  sum  as  the  company  may  direct.  If  any  company  make  default  in 
complying  with  this  section  it  shall  incur  a  penalty  not  exceeding  one  pound 
for  each  copy  in  respect  of  which  such  default  is  made;  and  every  director, 
manager,  and  secretary  of  the  company  who  knowingly  and  wilfully  authorises  or 
permits  such  default  shall  incur  the  hke  penalty.  —  E.  §  70;  N.  S.  W.  a.  (No.  40  of  1899) 
250;  V.  a.  (No.  1074)  55;  T.  •».  (33  Vic.  No.  22)  59;  Q.  e.  (27  Vic.  No.  4)  54;  W.  A.  ».  (56  Vic. 
No.  8)  54;  N.  Z.  94. 

Execution  of  deeds  abroad.  53.  Any  company  may,  by  instrument  in  writing 
under  its  common  seal,  empower  any  person,  either  generally  or  in  respect  of  any 
specified  matters,  as  its  attorney,  to  execute  deeds  on  its  behalf  in  any  place  not 
situate  in  the  said  Province;  and  every  deed  imder  the  seal  of  such  attorney,  and 
signed  by  him  on  behalf  of  the  company,  shall  be  binding  on  the  company,  and 
have  the  same  effect  as  if  it  were  under  the  common  seal  of  the  company.  — 
E.  §  78;  N.  S.  W.  a.  (No.  40  of  1899)  251;  V.  a.  (No.  1074)  56;  T.  a.  (33  Vic.  No.  22)  61;  Q.  e. 
(27  Vic.  No.  4)  55;  W.  A.  a.  (56  Vic.  No.  8)  55;  N.  Z.  150. 

Examination  of  affairs  of  company  by  inspectors.  64.  The  Governor  may  appoint 
one  or  more  competent  inspectors  to  examine  into  the  affairs  of  any  company,  and 
to  report  thereon  in  such  manner  as  the  Governor  may  direct,  upon  the  appUcation 
following,  that  is  to  say :  I.  In  the  case  of  any  company  that  has  a  capital  divided 
into  shares,  upon  the  appUcation  of  members  holding  not  less  than  one-fifth  part 
of  the  whole  shares  of  the  company  for  the  time  being  issued;  II.  In  the  case  of 
any  company  not  having  a  capital  divided  into  shares,  upon  the  appUcation  of 
members  being  in  number  not  less  than  one-fifth  of  the  whole  number  of  persons 
for  the  time  being  entered  on  the  register  of  the  company  as  members.  —  E. 
§  109  (1);  N.  S.  W.  a.  (No.  40  of  1899)  252;  V.  a.  (No.  1074)  57;  T.  a.  (33  Vic.  No.  22)  62;  Q.  e. 
(27  Vic.  No.  4)  56;  W.  A.  a..  (56  Vic.  No.  8)  56;  N.  Z.  140. 

Application  for  inspection  to  be  supported  by  evidence.  55.  The  Governor, 
before  appointing  any  inspector,  may  require  the  appUcants  to  satisfy  him  that 
they  have  good  reason  for  requiring  such  investigation  to  be  made,  and  that  they 
are  not  actuated  by  maUcious  motives  in  instituting  the  same,  and  to  give  security 
for  payment  of  the  costs  of  the  inquiry.  —  E.  §  109  (2);  N.  S.  W.  ».  (No.  40  of  1899) 
253;  V.  a.  (No.  1074)  58;  T.  a,.  (33  Vic.  No.  22)  63;  Q.  e.  (27  Vic.  No.  4)  57;  W.  A.  a.  (56  Vic. 
No.  8)  57;  N.  Z.  141,  142. 

Inspection  of  books.  56.  It  shall  be  the  duty  of  all  officers  and  agents  of  the 
company  to  produce  aU  books  and  documents  in  their  custody  or  power  for  the 
examination  of  the  inspectors.  Every  iospector  may  examine  upon  oath  the  officers 
and  agents  of  the  company  in  relation  to  its  business,  and  may  administer  such 
oath  accordingly.  If  any  officer  or  agent  refuses  to  produce  any  book  or  document 
hereby  directed  to  be  produced,  or  to  answer  any  question  relating  to  the  affairs 
of  the  company,  he  shaU  incur  a  penalty  not  exceeding  five  pounds  in  respect  of 
each  offence.  —  E.  §  109  (3—5);  N.  S.  W.  a.  (No.  40  of  1899)  254;  V.  a.  (No.  1074)  59; 
T.  a.  (33  Vic.  No.  22)  64;  Q.  e.  (27  Vic.  No.  4)  58;  W.  A.  a.  (56  Vic.  No.  8)  58;  N.  Z.  143  (1—3). 

Result  of  examination,  how  dealt  with.  57.  Upon  the  conclusion  of  the  exa- 
mination, the  inspector  shall  report  to  the  Governor  their  opinion,  and  a  copy  of 
such  report  shall  be  sent  to  the  registered  office  of  the  company,  and  a  further 
copy  shall,  at  the  request  of  the  members  upon  whose  appUcation  the  inspection 
was  made,  be  deUvered  to  them  or  any  one  or  more  of  them.  AU  expenses  of 
and  incidental  to  any  such  examination  as  aforesaid  shall  be  defrayed  by  the 
members  upon  whose  appUcation  the  inspectors  were  appointed,  unless  the  (gover- 
nor shall  direct  the  same  to  be  paid  out  of  the  assets  of  the  company,  which  he 
is  hereby  authorised  to  do.  —  E.  §  109  (6,  7);  N.  S.  W.  a.  (No.  40  of  1899)  255;  V.  a. 
(No.  1074)  60;  T.  a.  (33  Vic.  No.  22)  65;  Q.  e.  (27  Vic.  No.  4)  59;  W.  A.  a.  (56  Vic.  No.  8)  59; 
N.  Z.  143  (4—7). 

Power  of  company  to  appoint  inspectors.  58.  Any  company  may,  by  special 
resolution,  appoint  inspectors  for  the  pxupose  of  examining  into  the  affairs  of  the 
company.  The  inspectors  so  appointed  shaU  have  the  same  powers  and  perform 
the  same  duties  as  inspectors  appointed  by  the  Governor,  with  this  exception,  that 
instead  of  making  their  report  to  the  Governor  they  shaU  make  the  same  in  such 
manner  and  to  such  persons  as  the  company  in  general  meeting  directs;  and  the 
officers  and  agents  of  the  company  shaU  incur  the  same  penalties  in  case  of  any 
refusal  to  produce  any  book  or  document  hereby  required  to  be  produced  to  such 
inspectors,  or  to  answer  any  question,  as  they  would  have  incurred  it  such  inspectors 
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had  been  appointed  by  the  Governor.  —  E.  §  HO;  N.  S.  W.  a.  (No.  40  of  1899)  256;  V. 
a.  (No.  1074)  61;  T.  a.  (33  Vic.  No.  22)  66;  Q.  e.  (27  Vic.  No.  4)  60;  W.  A.  ».  (56  Vic.  No.  8) 
60;  N.  Z.  144. 

Report  of  inspectors  to  be  evidence.  59.  A  copy  of  the  report  of  any  inspectors 
appointed  under  this  Act,  purporting  to  be  authenticated  by  the  signatures  of  such 
inspectors  or  by  the  seal  of  the  company,  shall  be  admissible  in  any  legal  proceeding 
as  evidence  of  the  opinion  of  the  inspectors,  in  relation  to  any  matter  contained  in 
such  report.  —  E.  §  ill;  No.  S.  W.  a.  (No.  40  of  1899)  257;  V.  a.  (No.  1074)  62;  T.  a.  (33  Vic. 
No.  22)  67;  Q.  e.  (27  Vic.  No.  4)  61;  W.  A.  ».  (56  Vie.  No.  8)  61;  N.  Z.  145. 

Evidence  of  proceedings  at  meetings.  60.  Every  company  shall  cause  minutes 
of  all  resolutions  and  proceedings  of  meetings  of  the  company,  and  of  the  directors 
or  managers  of  the  company  in  cases  where  there  are  director  or  managers,  to  be 
duly  entered  in  books.  Any  such  minute  as  aforesaid,  if  signed  by  any  person  pur- 
porting to  be  the  chairman  of  the  meeting  at  which  such  resolution  were  passed  or 
proceedings  had,  or  by  the  chairman  of  the  next  succeeding  meeting,  shall  be  re- 
ceived as  evidence  in  all  legal  proceedings ;  and  ,until  the  contrary  is  proved,  every 
meeting  of  the  company,  or  of  directors,  or  managers,  in  respect  of  the  proceedings 
of  which  minutes  have  been  so  made  shall  be  deemed  to  have  been  duly  held  and 
convened,  and  aU  resolutions  passed  thereat  and  proceedings  had  to  have  been  duly 
passed  and  had,  and  aU  appointments  of  directors,  managers  secretaries,  or  liqui- 
dators shall  be  deemed  to  be  vaUd,  and  aU  acts  done  by  such  directors,  managers, 
secretaries,  and  Uquidators  shall  be  vahd,  notwithstanding  any  defect  that  may 
afterwards  be  discovered  in  their  appointments  or  qualifications.  —  E.  §§  71,  74, 
149  (10);  N.  S.  W.  a.  (No.  40  of  1899)  260;  V.  a.  (No.  1074)  67;  T.  a.  (33  Vic.  No.  22)  73; 
Q.  e.  (27  Vic.  No.  4)  67;  W.  A.  a,  (56  Vic.  No.  8)  62;  N.  Z.  154. 

Pleadings  in  action  against  members.  61.  In  any  action  brought  by  a  company 
agaiost  any  member  to  recover  any  call  or  other  money  due  from  such  member  in 
his  character  of  member  it  shall  not  be  necessary  to  set  forth  the  special  matter, 
but  it  shall  be  sufficient  to  allege  that  the  defendant  is  a  member  of  the  company, 
and  is  indebted  to  the  company  ia  respect  of  a  call  made,  or  other  money  due. 
—  N.  S.  W.  a.  (No.  40  of  1899)  73;  V.  a.  (No.  1074)  69;  T.  a.  (33  Vic.  No.  22)  75;  Q.  e.  (27  Vic. 
No.  4)  69;  W.  A.  a.  (56  Vic    No.  8)  63;  N.  Z.  156. 

Provision  as  to  security  for  costs  in  actions  brought  by  certain  companies.  62. 
Where  a  Umited  or  no-hability  company,  whether  incorporated  under  this  Act, 
The  Companies  Act,  1864,  or  The  Mining  Companies  Act,  1881,  is  plaintiff  or 
complainant  in  any  action  or  other  legal  proceeding  other  than  such  as  is  in  the 
last  preceding  section  mentioned,  any  Judge  or  Special  Magistrate  having  juris- 
diction in  the  matter  may,  if  he  have  reason  to  beUeve  that  if  the  defendant  be 
successful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay  his 
costs,  require  sufficient  security  to  be  given  for  such  costs,  and  may  stay  all  pro- 
ceedings until  such  security  is  given.  —  E.  §  278;  N.  S.  W.  a.  (No.  40  of  1899)  259;  V.  a. 
(No.  1074)  68;  T.  a.  (33  Vic.  No.  22)  74;  Q.  e.  (27  Vic.  No.  4)  68;  W.  A.  a.  (56  Vic.  No.  8)  64; 
N.  Z.  155. 

Governor  in  Council  may  alter  forms  in  Schedule.  63.  The  forms  set  forth  in 
the  sixth  Schedule  hereto,  or  forms  to  the  like  effect  or  as  near  thereto  as  circum- 
stances admit,  shall  be  used  in  all  matters  to  which  such  forms  refer.  The  Governor 
may  from  time  to  time  make  alterations  in  and  additions  to  the  tables  and  forms 
contained  in  the  second,  fifth,  and  sixth  Schedules  hereto,  and  make  alterations 
in  the  tables  in  the  third  and  fourth  Schedules,  but  so  that  the  amount  of  fees  payable 
to  the  Registrar  under  the  last  mentioned  Schedules  be  not  increased.  Any  such 
table  or  form  when  altered  shall  be  pubhshed  in  the  Government  Gfazette,  and  shall 
thereupon  have  the  same  force  as  if  it  were  included  in  the  Schedules  to  this  Act; 
but  no  alteration  made  by  the  Governor  in  the  table  marked  A  contained  in  the 
second  Schedule  shall  affect  any  company  registered  prior  to  the  date  of  such 
alteration,  or  repeal,  as  respects  such  company,  any  portion  of  such  table.. —  E. 
§  118;  N.  S.  W.  a.  (No.  40  of  1899)  74;  V.  a.  (No.  1074)  70;  T.  a.  (33  Vic.  No.  22)  76;  Q.  e.  (27 
Vic.  No.  4)  70;  W.  A.  a.  (56  Vic.  No.  8)  65;  N.  Z.  324,  325. 

Power  for  companies  to  refer  matter  to  arbitration.  64.  Any  company  may  from 
time  to  time,  by  writing  under  its  common  seal,  agree  to  refer,  and  may  refer,  to 
arbitration  any  existing  or  future  difference,  question,  or  other  matter  whatsoever 
in  dispute  between  itself  and  any  other  company  or  person,  and  the  parties  to  the 
arbitration  may  delegate  to  the  person  or  persons  to  whom  the  reference  is  made 
power  to  settle  any  t«rms,  order  any  thing  to  be  done,  or  determine  any  matter 
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capable  of  being  lawfully  determined  by  the  parties  to  the  reference  themselves 
or  the  directors  or  other  managing  body  of  any  company  party  to  the  reference. 
—  E.  §  U9;  N.  S.  W.  a.  (No.  40  of  1899)  75,  76;  T.  a.  (33  Vic.  No.  22)  77—105;  Q.  e.  (27  Vic. 
No.  4)  71,  72;  W.  A.  a.  (56  Vic.  No.  8)  66;  N.  Z.  159. 

Power  o!  companies  to  change  name.  65,  1.  Any  company  may,  with  the  sanction 
of  a  special  resolution  of  the  company,  and  with  the  approval  of  the  Registrar 
(certified  by  him  in  writing  under  his  hand  and  to  be  registered  by  him),  change  its 
name,  and,  upon  such  change  being  made,  the  Registrar  shall  enter  the  new  name 
on  the  register  in  place  of  the  former  name,  and  shall  issue  a  certificate  of  the  al- 
teration of  name.  2.  No  such  alteration  of  name  shall  affect  any  rights  or  obUgationa 
of  the  company,  or  render  defective  any  legal  proceedings  instituted  or  to  be  instituted 
by  or  against  the  company,  and  any  legal  proceedings  may  be  continued  or  com- 
menced against  the  company  by  its  new  name  that  might  have  been  continued  or 
commenced  against  the  company  by  its  former  name.  3.  Any  alteration  so  made  shall 
be  advertised  by  the  Registrar  once  in  the  Government  Gazette,  and  in  one  newspaper 
published  in  the  said  Province  nearest  to  the  registered  office  of  the  company.  4.  A 
certificate  or  an  advertisement  ia  the  Government  Gazette  under  this  section  shall 
be  conclusive  evidence  of  the  alteration  to  which  it  relates.  —  E.  §  8;  N.  S.  W.  a. 
(No.  40  of  1899)  225;  V.  a.  (No.  1074)  22;  T.  a.  (33  Vic.  No.  22)  13;  Q.  e.  (27  Vic.  No.  4)  12; 
W.  A.  a.  (56  Vic  No.  8)  67;  N.  Z.  160. 

Power  to  alter  memorandum  with  regard  to  objects.  66.  1.  Subject  to  the  pro- 
visions hereinafter  contained,  any  company  may,  by  special  resolution,  alter  the 
provisions  of  its  memorandum  of  association  or  deed  of  settlement  with  respect 
to  the  objects  of  the  company  so  far  as  may  be  required  for  all  or  any  of  the  purposes 
hereinafter  specified,  or  alter  the  form  of  its  constitution  by  substituting  a  me- 
morandum and  articles  of  association  for  a  deed  of  settlement,  either  with  or  without 
any  alteration  as  aforesaid  with  respect  to  the  objects  of  the  company.  2.  The 
piu^oses  for  which  the  alteration  of  the  memorandum  of  association  or  deed  of 
settlement  may  be  made  with  respect  to  the  objects  of  a  company  are :  a)  To  carry 
on  the  company's  business  more  economically  or  more  efficiently;  b)  To  attain 
its  main  purpose  by  new  or  improved  means;  c)  To  enlarge  or  change  the  local 
area  of  its  operations;  d)  To  carry  on  some  business  or  businesses  which  under 
existing  circumstances  may  conveniently  or  advantageously  be  combined  with  the 
business  of  the  company;  e)  To  restrict  or  abandon  any  of  the  objects  specified 
in  the  memorandum  of  association  or  deed  of  settlement.  3.  No  alteration  under 
this  section  shall  take  effect  until  confirmed  by  the  Court  on  petition.  4.  Before 
confirming  any  such  alteration,  the  Court  must  be  satisfied :  a)  That  the  alteration 
is  desired  for  all,  or  some,  or  one  of  the  purposes  in  this  section  above  mentioned;  — 
b)  That  sufficient  notice  has  been  given  to  every  holder  of  debentures  or  debenture 
stock  of  the  company,  and  any  persons  or  class  of  persons  whose  interests  wiU,  in 
the  opinion  of  the  Court,  be  affected  by  the  alteration;  and  c)  That  with  respect 
to  every  creditor  who,  in  the  opinion  of  the  Court,  is  entitled  to  object,  and  who 
signifies  his  objection  in  manner  directed  by  the  Court,  either  his  consent  to  the 
alteration  has  been  obtained  or  his  debt  or  claim  has  been  discharged,  or  has  deter- 
mined, or  has  been  aeciu-ed  to  the  satisfaction  of  the  Court.  5.  The  Court  may, 
in  the  case  of  any  person  or  class  of  persons,  for  special  reasons,  dispense  with  the 
notice  required  by  this  section.  6.  An  order  confirming  any  such  alteration  may  be 
made  on  such  terms  and  subject  to  such  conditions  as  to  the  Court  seems  fit;  and 
the  Court  may  confirm  any  such  alteration  either  wholly  or  in  part,  and  may  make 
such  orders  as  to  costs  as  it  deems  proper.  7.  The  Court  shall,  in  exercising  its  dis- 
cretion under  this  section,  have  regard  to  the  rights  and  interests  of  the  members 
of  the  company,  or  of  any  class  of  such  members,  as  well  as  to  the  rights  and  interests 
of  the  creditors,  and  may,  if  it  thinks  fit,  adjomrn  the  proceedings  in  order  that 
an  arrangement  may  be  made  to  the  satisfaction  of  the  Court  for  the  purchase  of 
the  interest  of  dissentient  members,  and  the  Court  may  give  such  directions  and 
make  such  orders  as  it  may  think  expedient  for  the  purpose  of  facilitating  any  such 
arrangement  or  carrying  the  same  into  effect:  Provided  that  it  shall  not  be  lawful 
to  expend  any  part  of  the  capital  of  the  company  in  any  such  piurchase.  —  E. 
§  9  (1—5);  N.  S.  W.  c.  (No.  22  of  1906)  3—5;  V.  f.  (No.  1482)  77—81;  T.  c.  (59  Vic.  No.  19)  5; 
Q.  g.  (55  Vic.  No.  10)  4;  W.  A.  a.  (56  Vic.  No.  8)  68;  N.  Z.  162. 

Registration  of  order  confirming  alteration.  67.  1.  Where  a  company  has  altered 
the  provisions  of  its  memorandum  of  association  or  deed  of  settlement  with  respect 
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to  the  objects  of  the  company,  or  has  altered  the  form  of  its  constitution  by  sub- 
stituting a  memorandum  and  articles  of  association  for  a  deed  of  settlement,  and 
such  alteration  has  been  confirmed  by  the  Court,  an  office  copy  of  the  order  confirm- 
ing such  alteration,  together  -with  a  printed  copy  of  the  memorandum  of  association 
or  deed  of  settlement  so  altered,  or  together  with  a  copy  of  the  substituted  memo- 
randum and  articles  of  association,  as  the  case  may  be,  shall  be  dehvered  by  the 
company  to  the  Registrar  within  fifteen  days  from  the  date  of  the  order.  The  Re- 
gistrar shall  register  the  same,  and  shall  certify  under  his  hand  the  registration 
thereof,  and  his  certificate  shall  be  conclusive  evidence  that  all  the  requirements 
of  this  Act,  with  respect  to  such  alteration  and  the  confirmation  thereof,  have  been 
comphed  with,  and  that  the  alteration  and  confirmation  are  valid,  and  thenceforth 
the  memorandum  or  deed  of  settlement  so  altered  shall  be  the  memorandum  of 
association  or  deed  of  settlement  of  the  company,  or,  as  the  case  may  be,  such 
substituted  memorandum  and  articles  of  association  shall  apply  to  the  company 
as  if  it  were  a  company  registered  under  Part  II.  of  this  Act,  with  such  memorandum 
and  articles,  and  the  company's  deed  of  settlement  shall  cease  to  apply  to  the 
company.  2.  If  a  company  make  default  in  dehvering  to  the  Registrar  any  document 
required  by  this  section  to  be  dehvered  to  him,  the  company  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds  for  every  day  during  which  it  is  in  default. 

—  E.  §  9  (6,  7);  N.  S.  W.  o.  (No.  22  of  1906)  6;  V.  f.  (No.  1482)  82—86;  T.  c.  (59  Vic.  No.l9) 
6;  Q.  g.  (55  Vic.  No.  10)  5;  W.  A.  a.  (56  Vic.  No.  8)  69;  N.  Z.  163. 

Modification  of  memorandum  with  regard  to  capital.  68.  Any  company  limited 
by  shares  may,  by  special  resolution,  so  far  modify  the  conditions  contained  in  its 
memorandum  as  to  effect  aU  or  any  of  the  following  purposes :  I.  The  increase  of  its 
capital  by  the  issue  of  new  shares  of  such  amount  as  may  be  thought  expedient; 
II.  The  consohdation  and  division  of  its  capital  into  shares  of  larger  amount  than 
its  existing  shares ;  III.  The  division  (by  sub-division  of  its  existing  shares ,  or 
any  of  them)  of  its  capital,  or  any  part  thereof,  into  shares  of  smaller  amount 
than  fixed  by  its  memorandum :  Provided  that  in  such  sub-division  the  pro- 
portion between  the  amount  which  is  paid  or  deemed  paid  and  the  amount  (if 
any)  which  is  unpaid  on  each  share  of  reduced  amount  shall  be  the  same  as  it 
was  in  the  case  of  the  share  or  shares  from  which  the  share  of  reduced  amount  is 
derived;  IV.  The  conversion  of  its  paid  up  shares  into  stock;  V.  The  reduction  of 
its  capital,  whether  paid  up  or  not,  including  the  cancellation  of  any  lost  capital, 
or  any  capital  not  represented  by  available  assets,  or  the  payment  off  of  any 
capital  which  may  be  in  excess  of  the  wants  of  the  company;  and  as  to  paid  up 
capital,  the  reduction  thereof,  either  with  or  without  extinguishing  or  reducing 
the  habihty  (if  any)  remaining  on  the  shares  of  the  company.  To  the  extent  to 
which  such  habihty  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  pre- 
served; VI.  The  reduction  of  its  capital  by  the  cancellation  of  any  shares  which 
at  the  date  of  the  passing  of  the  special  resolution  authorising  such  cancellation 
have  not  been  taken  or  agreed  to  be  taken  by  any  person;  VII.  Making  the 
habihty  of  the  directors,   or  managers,  or  of  the  managing  director  unlimited. 

—  E.  §  41,  61;  N.  S.  W.  a.  (No.  40  of  1899)  11,  38—40,  51;  V.  a.  (No.  1074)  8,  13,  f.  (No.  1482) 
88  (1);  T.  a.  (33  Vic.  No.  22)  12,  30,  d.  (60  Vic.  No.  3)  3,  e.  (6  Edw.  7,  No.  25)  2,  4;  Q.  e. 
(27  Vic.  No.  4)  11,  f.  (53  Vic.  No.  18)  4,  18;  W.  A.  a.  (56  Vic.  No.  8)  70;  N.  Z.  38,  42,  44,  53, 
56,  84.  —  Subsections  I. — IV.  apply  to  no-liability  companies  registered  under  this  Act,  as  well 
as  to  a  company  limited  by  shares.  —  b.  (No.  576)  §  4,  infra.  See  Van  Creek  G.  M.  Co.  v. 
Wadham,  8  S.  A.  L.  R.  141. 

Company   to    add    "and   reduced"    to  its  name  for  a  limited  period.     69. 

Subject  to  sub-section  4  of  the  next  foUowing  section  every  company  which  has 
passed  a  special  resolution  for  reducing  its  capital  shall,  from  the  date  of  such 
resolution,  add  to  its  name,  untU  such  date  as  the  Court  shall  fix,  the  words  "and 
reduced"  as  the  last  words  in  its  name,  and  such  words  shaU,  until  such  last- 
mentioned  date,  be  deemed  part  of  the  name  of  the  company.  —  E.  §  48 ;  N.  S.  W. 
a.  (No.  40  of  1899)  41;  V.  f.  (No.  1482)  88;  T.  d.  (60  Vic.  No.  3)  4;  Q.  f.  (53  Vic.  No.  18)  5;  W. 
A.  a.  (56  Vic.  No.  8)  71;  N.  Z.  44  (2). 

Confirmation  of  resolutions  in  certain  cases.  70.  1.  No  resolution  for  sub-division 
of  shares  under  sub-section  HI.  of  section  68,  or  for  reduction  of  capital,  either 
with  or  without  cancellation  or  payment  off  of  capital,  under  sub-section  V.  of  section 
68,  shall  come  into  operation  until  an  order  confirming  such  sub-division  or  reduction 
shall  have  been  made  by  the  Court  and  registered  by  the  Registrar.  2.  Such  order 
shall  be  apphed  for  by  the  company  on  petition,  and  the  Court  may,  in  any  case. 
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require  the  company  to  publish,  in  such  manner  as  the  Court  shall  think  fit,  the 
reason  for  the  sub-division  of  its  shares  or  reduction  of  its  capital,  or  such  other 
information  in  respect  to  such  sub-division  or  reduction  as  the  Court  may  think 
expedient,  with  a  view  to  giving  proper  information  to  the  public  in  relation  to 
such  sub-division  or  reduction,  and,  if  the  Court  thinks  fit,  the  causes  which  led 
to  the  same.  3.  On  the  hearing  of  the  petition  every  creditor  of  the  company  who, 
at  the  date  fixed  by  the  Court,  is  entitled  to  any  debt  or  claim  which,  if  that  date 
were  the  commencement  of  the  winding-up  of  the  company,  would  be  admissible 
in  proof  against  the  company,  shall,  subject  to  sub-section  4  of  this  section,  be 
entitled  to  object  to  the  proposed  sub-division  or  reduction  and  to  be  entered  on 
the  list  mentioned  in  sub-section  5  of  this  section.  4.  Where  the  reduction  of  the 
capital  of  a  company  does  not  involve  either  the  diminution  of  any  hability  in  re- 
spect of  unpaid  capital,  or  the  payment  to  any  member  of  any  paid  up  capital, 
the  creditors  of  the  company  shall  not,  unless  the  Court  otherwise  direct,  be  entitled 
to  object  or  required  to  consent  to  the  reduction,  nor  shall  it  in  such  a  case  be  ne- 
cessary, before  the  presentation  of  the  petition  for  confirming  the  reduction,  to 
add  the  words  "and  reduced",  as  provided  by  section  69  of  this  Act,  and  the  Court 
may  dispense  altogether  with  the  addition  of  such  words.  5.  The  Cornet  shall  settle 
a  list  of  the  creditors  entitled  to  object  under  sub-section  3  of  this  section,  and  for 
that  purpose  shall  ascertain,  as  far  as  possible,  without  requiring  an  appUcation 
from  any  creditor,  the  names  of  such  creditors,  and  the  nature  and  the  amornit 
of  their  debts  or  claims ;  and  may  pubhsh  notices,  fixing  a  certain  day  or  days  within 
which  creditors  of  the  company  who  are  not  entered  on  the  list  are  to  claim  to  be 
so  entered,  or  to  be  excluded  from  the  right  of  objecting  to  the  proposed  sub-division 
or  reduction.  6.  On  the  hearing  of  the  petition,  the  Court  may,  if  satisfied  that, 
in  the  case  of  every  creditor  who  under  this  section  is  entitled  to  object  to  the  sub- 
division or  reduction,  such  creditor  has  so  consented,  or  that  his  debt  or  claim 
has  been  discharged  or  has  determined,  or  that  it  has  been  secured  under  sub-section  7 
of  this  section,  make  an  order  confirming  the  sub-division  or  reduction,  on  such 
terms  and  subject  to  such  conditions  as  the  Court  shall  think  fit.  7.  Where  a  cre- 
ditor, whose  name  is  entered  on  the  list  of  creditors,  and  whose  debt  or  claim  is  not 
discharged  or  determined,  does  not  consent  to  the  proposed  sub-division  or  reduction, 
the  Court  may  dispense  with  such  consent  on  the  company  securing  the  payment 
of  the  debt  or  claim  of  such  creditor,  by  setting  apart  and  appropriating  in  such 
manner  as  the  Court  may  direct  a  sum  of  such  amount  as  is  hereinafter  mentioned, 
that  is  to  say :  I.  If  the  full  amount  of  the  debt  or  claim  of  the  creditor  is  admitted 
by  the  company,  or  though  not  admitted,  is  such  as  the  company  are  wiUing  to  set 
apart  and  appropriate,  then  the  fuU  amount  of  the  debt  or  claim  shall  be  set  apart 
and  appropriated;  II.  If  the  fuU  amount  of  the  debt  or  claim  of  the  creditor  is  not 
admitted  by  the  company,  and  is  not  such  as  the  company  are  wiUing  to  set  apart 
and  appropiate,  or  if  the  amoimt  is  contingent,  or  not  ascertained,  then  the  Court 
may  inquire  into  and  adjudicate  upon  the  vahdity  of  such  debt  or  claim,  and  the 
amount  for  which  the  company  may  be  Uable  in  respect  thereof,  in  the  same  manner 
as  if  the  company  were  being  wound  up  imder  order  of  the  Court,  and  the  amount 
fixed  by  the  Court  on  such  inquiry  and  adjudication  shall  be  set  apart  and  appro- 
priated. —  E.  §§  47—50;  N.  S.  W.  a.  (No.  40  of  1899)  39,  41—45;  V.  f.  (No.  1482)  88—91; 
T.  d.  (60  Vic.  No.  3)  3—9;  Q.  f.  (53  Vic.  No.  18)  4—10;  W.  A.  a.  (56  Vic.  No.  8)  71;  N.  Z.  38, 
44—46,  53—55. 

Order  and  minute  to  be  registered.  71.  The  Registrar,  upon  the  production 
to  him  of  an  order  of  the  Court  confirming  the  sub-division  of  the  shares  or  the 
reduction  of  the  capital  of  a  company,  and  the  dehvery  to  him  of  a  copy  of  the 
order  and  of  a  minute  (approved  by  the  Court),  showing,  with  respect  to  the  capital 
of  the  company  as  altered  by  the  order,  the  amount  of  such  capital,  the  number 
of  shares  in  which  it  is  to  be  divided,  the  amount  of  each  share,  and  the  amount, 
if  any,  at  the  date  of  the  registration  of  the  minute  proposed  to  be  deemed  to 
have  been  paid  up  on  each  share,  shall  register  the  order  and  minute;  and,  on 
the  registration,  the  special  resolution  confirmed  by  the  order  so  registered  shall 
take  effect.  Notice  of  such  registration  shall  be  pubhshed  in  such  manner  as  the 
Court  may  direct.  The  Registrar  shall  certify  under  his  hand  the  registration 
of  the  order  and  minute,  and  his  certificate  shall  be  conclusive  evidence  that 
all  the  requisitions  of  this  Act  with  respect  to  the  sub-division  of  shares  or  the 
reduction  of  capital  have  been  complied  with,  and  that  the  capital  of  the  com- 
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pany  is  such  as  is  stated  in  the  minute.  —  E.  §  51;  N.  S.  W.  a.  (No.  40  of  1899)  46; 
V.  f.  (No.  1482)  92,  100;  T.  d.  (60  Vic.  No.  3)  11 ;  Q.  f.  (53  Vio.  No.  18)  1 1 ;  W.  A.  a.  (56  Vic.  No.  8) 
73;  N.  Z.  38,  47. 

Minute  to  form  part  of  memorandum.  72.  1.  The  minute,  when  registered, 
shall  be  deemed  to  be  substituted  for  the  corresponding  part  of  the  memorandum 
of  the  company,  and  shall  be  of  the  same  vahdity,  and  subject  to  the  same  alterations, 
as  if  it  had  been  originally  contained  in  the  memorandum ;  and,  subject  as  is  in  this 
Act  mentioned,  no  member  of  the  company,  whether  past  or  present,  shall  be  liable, 
in  respect  of  any  share,  to  any  caU  or  contribution  exceeding  in  amount  the  difference 
(if  any)  between  the  amount  which  has  been  paid  on  such  share  and  the  amount 
of  the  share  as  fixed  by  the  minute.  2.  A  copy  of  such  registered  minute  shall  be 
embodied  in  every  copy  of  the  memorandum  issued  after  the  registration  of  the 
minute,  and  if  any  company  shall  make  default  in  complying  with  the  provisions 
of  this  sub-section,  it  shall  incur  a  penalty  not  exceeding  one  pound  for  each  copy 
of  the  memorandum  in  respect  of  which  such  default  is  made;  and  every  director 
and  manager  of  the  company  who  shall  knowingly  and  wilfully  authorise  or  permit 
such  default  shall  incur  the  Uke  penalty.  —  E.  §  52;  N.  S.  W.  a.  (No.  40  of  1899)  47, 
49;  V.  f.  (No.  1482)  93,  95;  T.  d.  (63  Vic.  No.  3)  12,  14;  Q.  f.  (53  Vie.  No.  18)  12,  14;  W.  A.  a.  (56 
Vic.  No.  8)  74;  N.  Z.  39,  47,  49. 

Saving  of  rights  of  creditors  who  are  ignorant  of  proceedings.    73.    1.  If  any 

creditor  who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction 
of  the  capital  of  a  company  is,  in  consequence  of  his  ignorance  of  the  proceedings 
taken  with  a  view  to  such  reduction,  or  of  their  nature  and  effect  with  respect  to 
his  claim,  not  entered  on  the  Ust  of  creditors,  and  after  such  reduction  the  company 
is  unable,  within  the  meaning  of  the  106  th  section  of  this  Act,  to  pay  to  the  creditor 
the  amount  of  such  debt  or  claim,  every  person  who  was  a  member  of  the  company 
at  the  date  of  the  registration  of  the  order  and  minute  relating  to  the  reduction 
of  the  capital  of  the  company  shall  be  hable  to  contribute  for  the  payment  of  such 
debt  or  claim  an  amoimt  not  exceeding  the  amount  which  he  would  have  been 
hable  to  contribute  if  the  company  had  commenced  to  be  wound  up  on  the  day 
prior  to  such  registration.  2.  On  the  company  being  wound  up,  either  under  order 
of  the  Court  or  voluntarily,  the  Court,  on  the  apphcation  of  such  creditor,  and  on 
proof  that  he  was  ignorant  of  the  proceedings  taken  with  a  view  to  the  reduction, 
or  of  their  nature  and  effect  with  respect  to  his  claim,  may  settle  a  Ust  of  such 
contributories  accordingly,  and  the  Uquidator  may  make  and  recover  calls  and 
the  Court  may  make  and  enforce  orders  on  the  contributories  settled  on  such 
hst  in  the  same  manner  in  aU  respects  as  if  they  were  ordinary  contributories 
in  a  winding-up;  but  the  provisions  of  this  section  shall  not  affect  the  rights  of  the 
contributories  of  the  company  among  themselves.  —  E.  §  53;  N.  S.  W.  a.  (No.  40  of  1899) 
48;  V.  f.  (No.  1482)  94;  T.  d.  (60  Vic.  No.  3)  13;  Q.  f.  (53  Vic.  No.  18)  13;  W.  A.  a.  (56  Vic. 
No.  8)  75;  N.  Z.  48. 

Penalty  on  concealment  of  name  of  creditor.  74.  If  any  director,  manager, 
secretary,  or  officer  of  the  company  wilfully  conceals  the  name  of  any  creditor 
of  the  company  who  is  entitled  to  object  to  the  proposed  sub-division,  or  re- 
duction, or  wUfuLly  misrepresents  the  nature  or  amount  of  the  debt  or  claim  of 
any  creditor  of  the  company,  or  aids  or  abets  in,  or  is  privy  to,  any  such  con- 
cealment or  misrepresentation  as  aforesaid,  every  such  director,  manager,  secretary, 
or  officer  shall  be  guilty  of  a  misdemeanour.  —  E.  §  54;  N.  S.  W.  a.  (No.  40  of  1899) 
60;  V.  f.  (No.  1482)  96;  T.  d.  (60  Vic.  No.  3)  15;  Q.  f.  (53  Vic.  No.  18)  15;  W.  A.  a,.  (56  Vic. 
No.  8)  76;  N.  Z.  50. 

Notice  of  increase  of  capital  and  of  members  to  be  given  to  Registrar.  75.  Notice 
of  any  increase  beyond  the  registered  capital  in  the  capital  of  a  company  having 
a  capital  divided  into  shares,  whether  such  shares  have  or  have  not  been  converted 
into  stock,  or  of  any  increase  beyond  the  registered  number  in  the  number  of  members 
of  a  company  not  having  a  capital  divided  into  shares,  shall  be  given  to  the  Registrar ; 
in  the  case  of  an  increase  of  capital,  within  fifteen  days  from  the  date  of  the  passing 
of  the  resolution  by  which  such  increase  has  been  authorised ;  and  in  the  case  of  an 
increase  of  members,  within  fifteen  days  from  the  time  at  which  such  increase  of 
members  has  been  resolved  on,  or  has  taken  place.  The  Registrar  shall  forthwith 
record  the  amount  of  such  increase  of  capital  or  members,  and  a  copy  of  such  notice 
shall  be  inserted  in  the  Oovernment  Gazette.  If  such  notice  be  not  given  within  the 
period  aforesaid,  the  company  shall  incur  a  penalty  not  exceeding  five  pounds  for 
every  day  during  which  such  neglect  to  give  notice  continues;  and  every  director 
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and  manager  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
such  default  shall  incur  the  like  penalty.  —  E.  §  44;  N.  S.  W.  a.  (No.  40  of  1899)  24; 
V.  a.  (No.  1074)  35;  T.  a.  (33  Vie.  No.  22)  36;  Q.  e.  (27  Vic.  No.  4)  33;  W.  A.  a.  (56  Vic.  No.  8) 
77;  N.  Z.  43.  —  This  Beotion  applies  to  a  no-liability  company  registered  under  this  Act  as 
well  as  to  a  company  limited  by  shares.  —  b.  (No.  676)  §  4,  infra. 

Company  to  give  notice  of  consolidation  or  conversion  of  capital  into  stock. 

76.  Every  company  having  a  capital  divided  into  shares  that  has  consoUdated  and 
divided  its  capital  into  shares  of  larger  amount  than  its  existing  shares,  or  converted 
any  portion  of  its  capital  into  stock,  shall  give  notice  to  the  Registrar  of  such  con- 
solidation and  division,  or  of  such  conversion,  specifying  the  shares  so  consolidated 
and  divided,  or  so  converted.  If  such  notice  be  not  given  within  fifteen  days  from 
the  completion  of  such  consoUdation  and  division,  or  such  conversion,  as  the  case 
may  be,  the  company  shall  incxir  a  penalty  not  exceeding  five  pounds  for  every 
day  during  which  such  neglect  to  give  notice  continues;  and  every  director  and 
manager  of  the  company  who  knowingly  and  wilfully  authorises  or  permits  such 
default  shall  incur  the  like  penalty.  —  E.  §  42;  N.  S.  W.  a.  (No.  40  of  1899);  V.  a. 
(No.  1074)  29;  T.  ».  (33  Vic.  No.  22)  28;  Q.  e.  (27  Vic.  No.  4)  27;  W.  A.  a.  (56  Vic.  No.  8)  78; 
N.  Z.  40.  —  This  section  applies  to  a  no-liability  company  registered  under  this  Act  as  well  as 
to  a  company  limited  by  shares.  —  b.  (No.  576)  §  4,  infra. 

Effect  of  conversion  of  shares  into  stock.  77.  Where  any  company,  having  a 
capital  divided  into  shares,  has  converted  any  portion  of  its  capital  into  stock, 
and  given  notice  of  such  conversion  to  the  Registrar,  aU  the  provisions  of  this 
Act,  which  are  appHcable  to  shares  only,  shall  cease  as  to  so  much  of  the  capital 
as  is  converted  into  stock,  and  the  register  of  members  required  to  be  kept  by 
the  company,  and  the  hst  of  members  to  be  forwarded  to  the  Registrar,  shall 
show  the  amount  of  stock  held  by  each  member  in  the  Ust,  instead  of  the  amount 
of  shares,  and  the  particulars  relatiug  to  shares,  hereinbefore  required.  —  E.  §  43 ; 
N.  S.  W.  a.  (No.  40  of  1899)  23;  V.  a.  (No.  1074)  30;  T.  a.  (33  Vic.  No.  22)  29;  Q.  e.  (27  Vic. 
No.  4)  28;  W.  A.  a.  (56  Vic.  No.  8)  79;  N.  Z.  41.  —  This  section  applies  to  a  no-Uability  com- 
pany registered  under  this  Act  as  well  as  to  a  company  Umited  by  shares  —  b  (No.  576), 
I  4,  infra. 

Limited  company  may  prevent  further  capital  being  called  up,  except  on  winding- 
up.  78.  1.  A  hmited  company  may,  by  special  resolution,  declare  that  any 
portion  of  its  capital  which  has  not  been  already  called  up  shaU  not  be  capable 
of  being  called  up,  except  in  the  event  of  and  for  the  purpose  of  the  company 
being  wound  up;  and  thereupon  such  portion  of  capital  shall  not  be  capable  of 
being  called  up,  except  in  such  event  and  for  such  purpose.  Such  resolution  shall 
be  advertised  in  the  Oovernment  Gazette,  and  the  Registrar  shall  note  the  same  on 
the  memorandum;  and  every  copy  of  the  memorandum  subsequently  issued  by 
the  company  shall  contain  a  note  of  such  special  resolution.  2.  Any  company 
not  complying  with  this  section  shall  incur  a  penalty  not  exceeding  one  pound 
for  each  copy  of  the  memorandum  in  respect  of  which  default  is  made ;  and  every 
director  and  manager  of  the  company  who  knowingly  and  wUfully  authorises  or 
permits  such  default  shall  incur  the  Uke  penalty.  —  E.  §59;  W.  A.  a.  (56  Vic.  No.  8)  80; 
N.  Z.  37. 

Company  may  have  some  shares  fully  paid  and  others  not.  79.  Any  company, 
including  a  no-UabUity  company,  may,  by  special  resolution,  authorise  any  one 
or  more  of  the  following  things,  namely:  I.  The  making  of  arrangements  on  the 
issue  of  shares  for  a  difference  between  the  holders  of  such  shares  in  the  amount 
of  calls  to  be  paid  and  in  the  time  of  payment  of  such  calls ;  II.  The  acceptance  from 
any  member  of  the  company  who  assents  thereto  of  the  whole  or  a  part  of  the  amount 
remaining  unpaid  on  any  share  or  shares  held  by  him,  either  in  discharge  of  the 
amount  of  a  call  payable  in  respect  of  any  other  share  or  shares  held  by  him  or  without 
any  call  having  been  made;  III.  The  payment  of  dividends  in  proportion  to  the 
amount  paid  up  on  each  share  in  cases  where  a  larger  amount  is  paid  up  on  some 
shares  than  on  others.  —  B.  §  39;  N.  S.  W.  a.  (No.  40  of  1899)  54;  T.  a.  (33  Vic.  No.  22) 
41;  Q.  f.  (53  Vic.  No.  18)  27;  W.  A.  a.  (56  Vic.  No.  8)  81;  N.  Z.  36. 

PaH  IV.    Companies  authorised  to  register  under  this  Act. 

Regulations  as  to  registration  of  existing  companies.  80.  The  following  regu- 
lations shall  be  observed  with  respect  to  the  registration  of  companies  under  this 
Part  of  this  Act  (that  is  to  say) :  I.  No  company  having  the  Uability  of  its  members 
limited  by  Act  of  Parliament  or  Letters  Patent,  and  not  being  a  joint  stock  company 
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as  hereinafter  defined,  shall  register  under  this  Act  in  pursuance  of  this  Part  thereof; 
II.  No  company  having  the  Uabihty  of  its  members  limited  by  Act  of  Parliament 
or  by  Letters  Patent  shall  register  under  this  Act,  in  pursuance  of  this  Part  thereof, 
as  an  unlimited  company;  III.  No  company  that  is  not  a  joint  stock  company, 
as  hereinafter  defined,  shall,  in  pursuance  of  this  Part  of  this  Act,  register  under 
this  Act  as  a  Hmited  company;  IV.  No  company  shaU  register  under  this  Act  in  pur- 
suance of  this  Part  thereof  unless  an  assent  to  its  so  registering  is  given  by  a  ma- 
jority of  such  of  its  members  as  may  be  present  personally,  or  by  proxy  in  cases 
where  proxies  are  allowed  by  the  articles  of  the  company,  at  some  general  meeting 
summoned  for  the  purpose;  V.  Where  a  company,  not  having  the  hability  of  its 
members  hmited  by  Act  of  Parhament  or  Letters  Patent,  is  about  to  register  as  a 
hmited  company,  the  majority  required  to  assent,  as  aforesaid,  shall  consist  of  not 
less  than  three-fourths  of  the  members  present  personally  or  by  proxy  at  such  last- 
mentioned  general  meeting.  In  computing  any  majority  under  this  section  when 
a  poU  is  demanded,  regard  shall  be  had  to  the  number  of  votes  to  which  each  member 
is  entitled  according  to  the  articles  of  the  company  of  which  he  is  a  member.  — 
E.  §  249;  N.  S.  W.  a.  (No.  40  of  1899)  167;  V.  a.  (No.  1074)  169;  T.  a.  (33  Vic.  No.  22)  210;  Q.  e. 
(27  Vic.  No.  4)  173;  W.  A.  a.  (56  Vic.  No.  8)  82;  N.  Z.  272. 

Permissive  registration  of  companies.  81.  With  the  above  exceptions,  and  sub- 
ject to  the  foregoing  regulations,  every  company  existing  at  the  time  of  the  coming 
into  operation  of  The  Gompanies  Act,  1864,  and  consisting  of  five  or  more 
members,  and  any  company  thereafter  formed  in  pursuance  of  any  Act  of  Par- 
liament other  than  the  last  mentioned  Act,  or  The  Mining  Gom'panies  Act,  1881, 
or  this  Act,  or  of  Letters  Patent^  or  otherwise  duly  constituted  by  law,  and  con- 
sisting of  five  or  more  members,  may,  at  any  time  hereafter,  register  itself  under 
this  Act  as  an  unHmited  company,  or  a  limited  company,  and  no  such  regis- 
tration shall  be  invaUd  by  reason  that  it  has  taken  place  with  a  view  to  the 
company  being  wound  up.  —  E.  §249;  N.  S.  W.  a.  (No.  40  of  1899)  168;  V.  a.  (No.  1074) 
160;  T.  a.  (33  Vic.  No.  22)  211;  Q.  e.  (27  Vic.  No.  4)  174;  W.  A.  a.  (56  Vic.  No.  8)  83;  N.  Z. 
273,  291—296. 

Definition  of  joint  stock  companies.  82.  For  the  purpose  of  this  Part  of  this 
Act,  so  far  as  the  same  relates  to  the  description  of  companies  empowered  to  register 
themselves  as  hmited  companies,  a  joint  stock  company  shall  be  deemed  to  be  a 
company  having  a  permanent  paid-up  or  nominal  capital  of  fixed  amount  divided 
into  shares,  also  of  fixed  amount  or  held  and  transferable  as  stock,  or  divided  and 
held  partly  in  one  way  and  partly  in  the  other,  and  formed  on  the  principle  of  having 
for  its  members  the  holders  of  shares  in  such  capital,  or  the  holders  of  such  stock, 
and  no  other  persons;  and  such  company,  when  registered  with  limited  habihty 
under  this  Act,  shall  be  deemed  to  be  a  Hmited  company.  —  E.  §  250;  N.  S.  W.  a. 
(No.  40  of  1899)  169;  V.  a.  (No.  1074)  161;  T.  a.  (33  Vic.  No.  22)  212;  Q.  e.  (27  Vic.  No.  4)  175; 
W.  A.  a.  (56  Vic.  No.  8)  84;  N.  Z.  274. 

Requisitions  for  registration  by  companies.  83.  Previously  to  the  registration 
in  pursuance  of  this  Part  of  this  Act  of  any  joint  stock  company,  there  shall  be 
deUvered  to  the  Registrar  the  following  documents:  I.  A  Ust  showing  the  names, 
addresses,  and  occupations  of  aU  persons  who,  on  a  day  named  in  such  hst,  and  not 
being  more  than  six  clear  days  before  the  day  of  registration,  were  members  of  such 
company,  with  the  addition  of  the  shares  held  by  such  persons  respectively;  II.  A 
copy  of  any  Act  of  Parhament,  Royal  Charter,  Letters  Patent,  deed  of  settlement, 
contract  of  co-partnership,  or  other  instrument  constituting  or  regulating  the  com- 
pany; III.  If  any  such  joint  stock  company  is  intended  to  be  registered  as  a  hmited 
company,  the  above  hst  and  copy  shall  be  accompanied  by  a  statement  specifying 
the  following  particulars:  a)  The  nominal  capital  of  the  company  and  the  number 
of  shares  into  which  it  is  divided;  b)  The  number  of  shares  taken  and  the  amount 
paid  on  each  share;  c)  The  name  of  the  company,  with  the  addition  of  the  word 
"hmited",  as  the  last  word  thereof.  —  E.  §  252;  N.  S.  W.  «.  (No.  40  of  1899)  171;  V.  a. 
(No.  1074)  163;  T.  a.  (33  Vic.  No.  22)  214;  Q.  e.  (27  Vic.  No.  4)  177;  W.  A.  a.  (56  Vic.  No.  8)  85; 
N.  .  275.Z 

Requisitions  for  registration  by  existing  company,  not  being  a  joint  stock  com- 
pany. 84.  Previously  to  the  registration  in  pursuance  of  this  Part  of  this  Act  of 
any  company  not  being  a  joint  stock  company,  there  shall  be  dehvered  to  the  Re- 
gistrar a  hst  showing  the  names,  addresses,  and  occupations  of  the  directors  or  other 
managers,  if  any,  of  the  company,  and  a  copy  of  any  Act  of  Parhament,  Letters 
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Patent,  deed  of  settlement,  contract  of  co-partnership,  or  other  instrument  con- 
stituting or  regulating  the  company.  —  E.  §  253;  N.  S.  W.  a.  (No.  40  of  1899)  172j  V.  a. 
(No.  1074)  164;  T.  a.  (33  Vic.  No.  22)  215;  Q.  e.  (27  Vic.  No.  4)  178;  W.  A.  a.  (56  Vio.  No.  8)  86; 
N.  Z.  276. 

Power  for  existing  company  to  register  amount  of  stock  instead  of  shares. 
85.  Where  a  joint  stock  company,  authorised  to  register  under  this  Act,  has  had 
the  whole  or  any  portion  of  its  capital  converted  into  stock,  such  company  shall, 
as  to  the  capital  so  converted,  instead  of  deUvering  to  the  Registrar  a  statement 
of  shares,  deliver  to  the  Registrar  a  statement  of  the  amount  of  stock  belonging  to 
the  company,  and  the  names  of  the  persons  who  are  holders  of  such  stock,  on  some 
day  to  be  named  in  the  statement,  not  more  than  six  clear  days  before  the  day  of 
registration.  —  E.  §  252;  N.  S.  W.  a.  (No.  40  of  1899)  173;  V.  a.  (No.  1074)  165;  T.  ».  (33  Vic. 
No.  22)  216;   Q.  e.  (27  Vio.  No.  4)  179;  W.  A.  a.  (56  Vic.  No.  8)  87;  N.  Z.  277. 

Authentication  of  statements  of  existing  companies.  86.  The  lists  of  members 
and  directors,  and  any  other  particulars  relating  to  the  company  hereby  required 
to  be  delivered  to  the  Registrar,  shall  be  verified  by  a  declaration,  made  in 
pursuance  of  this  Act,  of  the  directors  of  the  company  delivering  the  same,  or 
any  two  of  them,  or  of  any  two  other  principal  officers  of  the  company.  —  E. 
§  254;  N.  S.  W.  a.  (No.  40  of  1899)  174;  V.  a.  (No.  1074)  166;  T.  a.  (33  Vic.  No.  22)  217;  Q. 
e.  (27  Vic.  No.  4)  180;  W.  A.  a.  (56  Vic.  No.  8)  88;  N.  Z.  278. 

Registrar  may  require  evidence  as  to  nature  of  company.  87.  The  Regi- 
strar may  require  such  evidence  as  he  thinks  necessary  for  the  purpose  of 
satisfying  himself  whether  an  existing  company  is  or  is  not  a  joiat  stock  com- 
pany, as  hereinbefore  defined.  —  E.  §  255;  N.  S.  W.  a.  (No.  40  of  1899)  175;  V.  a. 
(No.  1074)  167;  T.  a.  (33  Vic.  No.  22)  218;  Q.  e.  (27  Vic.  No.  4)  181;  W.  A.  a.  (56  Vio.  No.  8)  89; 
N.  Z.  279. 

Exemption  of  certain  companies  from  payment  of  fees.  88.  No  fees  shall  be 
charged  in  respect  of  the  registration,  in  pursuance  of  this  Part  of  this  Act,  of 
any  company  in  cases  where  such  company  is  not  registered  as  a  limited  com- 
pany, or  where,  previously  to  its  being  registered  as  a  limited  company,  the  lia- 
biUty  of  the  shareholder  was  limited  by  some  other  Act  of  the  Parhament  of 
the  said  Province,  or  by  Letters  Patent.  —  E.  §  257;  N.  S.  W.  a.  (No.  40  of  1899)  177; 
V.  a.  (No.  1074)  169;  T.  a.  (33  Vio.  No.  22)  220;  Q.  e.  (27  Vic.  No.  4)  183;  W.  A.  a.  (56  Vic. 
No.  8)  90;  N.  Z.  280. 

Power  to  company  to  change  name.  89.  Every  company  authorised  by  this 
part  of  this  Act  to  register  with  hmited  liability,  shall,  for  the  piu'pose  of  obtaining 
registration  with  Hmited  liability,  change  its  name  by  adding  thereto  the  word 
"Umited".  —  E.  §  258;  N.  S.  W.  a.  (No.  40  of  1899)  178;  V.  a.  (No.  1074)  170;  T.  a.  (33  Vic. 
No.  22)  221;   Q.  e.  (27  Vic.  No.  4)  184;  W.  A.  a.  (56  Vic.  No.  8)  91;  N.  Z.  281. 

Registration  of  existing  companies  to  be  noted  in  Government  Gazette.  90.  Upon 
comphance  with  the  requisitions  in  this  Part  of  this  Act  contained  with  respect 
to  registration,  and  on  payment  of  such  fees  as  are  payable  under  the  third  and 
fourth  Schedules  hereto,  the  Registrar  shall  certify  under  his  hand  and  seal  that 
the  company  so  applying  for  registration  is  incorporated  as  a  company  under  this 
Act,  and,  in  the  case  of  a  limited  company,  that  it  is  limited;  and  thereupon  such 
company  shaU  be  incorporated  and  shall  have  perpetual  succession  and  a  common 
seal,  and  the  Registrar  shall  notify  such  certificate  in  the  Government  Gazette.  — 
E.  §  259;  N.  S.  W.  a.  (No.  40  of  1899)  179;  V.  a.  (No.  1074)  171;  T.  a.  (33  Vic.  No.  22)  222;  Q.  e. 
(27  Vic.  No.  4)  185;  W.  A.  a.  (56  Vic.  No.  8)  92;  N.  Z.  282. 

Certificate  to  be  evidence  of  compliance  with  Act.  91.  Such  certificate,  or  the 
notification  in  the  Government  Gazette,  shall  be  conclusive  evidence  that  aU  the 
requisitions  herein  contained  in  respect  of  registration  under  this  Act  have  been 
comphed  with,  and  that  the  company  is  authorised  to  be  registered  under  this 
Act  as  a  hmited  or  unhmited  company,  as  the  case  may  be,  and  the  date  of 
incorporation  mentioned  in  such  certificate  shall  be  deemed  iio  be  the  date  at 
which  the  company  is  incorporated  under  this  Act.  —  N.  S.  W.  a.  (No.  40  of  1899) 
180;  V.  a.  (No.  1074)  172;  T.  a.  (33  Vic.  No.  22)  223;  Q.  e.  (27  Vio.  No.  4)  186;  W.  A.  a.  (56 
Vic.  No.  8)  93;  N.  Z.  283. 

Vesting  of  property  in  company.  92.  All  such  property,  real  and  personal, 
including  aU  interests  and  rights  in,  to,  and  out  of  property,  real  and  personal,  and 
including  obUgations  and  choses  in  action  as  may  belong  to  or  be  vested  in  the  com- 
pany at  the  date  of  its  registration  under  this  Act,  shall,  on  incorporation,  pass  to 
and  vest  in  the  company  so  incorporated.  —  E.  §  260;  N.  S.  W.  a.  (No.  40  of  1899) 
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181;  V.  a.  (No.  1074)  173;  T.  a..  (33  Vic.  No.  22)  224;  Q.  e.  (27  Vic.  No.  4)  187;  W.  A.  ».  (56  Vic. 
No.  8)  94;  N.  Z.  284. 

Registration  under  this  Act  not  to  affect  obligations  incurred  previously  to  regis- 
tration. 93,  The  registration  in  pursuance  of  this  Part  of  this  Act  of  any  company 
shall  not  affect  or  prejudice  the  Uability  of  such  company  or  any  member  thereof 
to  have  enforced  against  it  or  him,  or  affect  or  prejudice  such  company's  right  to 
enforce  any  debt  or  obligation  incurred  or  any  contract  entered  into  by,  to,  with, 
or  on  behalf  of  such  company  previously  to  such  registration.  —  E.  §  261 ;  N.  S.  W. 
a.  (No.  40  of  1899)  182;  V.  a.  (No.  1074)  174;  T.  a.  (33  Vic.  No.  22)  225;  Q.  c.  (27  Vio.  No.  4) 
188;  W.  A.  a.  (56  Vic.  No.  8)  95;  N.  Z.  285. 

Continuation  of  existing  actions.  94.  All  such  actions  or  other  legal  proceedings 
as  may  at  the  time  of  the  registration  of  any  company  registered  in  pursuance  of 
this  Part  of  this  Act  have  been  commenced  by  or  against  such  company  or  the 
public  officer  or  any  member  thereof,  may  be  continued  in  the  same  manner  as  if 
such  registration  had  not  taken  place;  nevertheless  execution  shall  not  issue  against 
the  effects  of  any  individual  member  of  such  company  upon  any  judgment,  decree, 
or  order  obtained  in  any  action,  or  proceeding  so  commenced  as  aforesaid ;  but  in 
the  event  of  the  property  and  effects  of  the  company  being  insufficient  to  satisfy 
such  judgment,  decree,  or  order,  an  order  may  be  obtained  for  winding  up  the 
company.  —  E.  §  262;  N.  S.  W.  a.  (No.  40  of  1899)  183;  V.  a.  (No.  1074)  175;  T.  a.  (33  Vic. 
No.  22)  226;  Q.  e.  (27  Vic.  No.  4)  189;  W.  A.  a.  (56  Vic.  No.  8)  96;  N.  Z.  286. 

Effect  of  registration  under  Act.  95.  When  a  company  is  registered  under  this 
Act  in  pursuance  of  this  Part  thereof,  aU  provisions  contained  in  any  Act  of  Parlia- 
ment, deed  of  settlement.  Letters  Patent,  or  other  instrument  constituting  or  regu- 
lating the  company,  shall  be  deemed  to  be  conditions  and  regulations  of  the  company, 
in  the  same  manner  and  with  the  same  incidents  as  if  they  were  contained  in  a  re- 
gistered memorandum  and  registered  articles;  and  all  the  provisions  of  this  Act 
shall  apply  to  such  company,  and  the  membres,  contributories,  and  creditors  thereof, 
in  the  same  manner  in  all  respects  as  if  it  had  been  formed  under  this  Act,  subject 
to  the  provisions  following:  I.  That  Table  A,  in  the  second  Schedule  of  this  Act, 
shall  not,  unless  adopted  by  special  resolution,  apply  to  any  company  registered 
under  this  Part  of  this  Act;  II.  That  the  provisions  of  this  Act  relating  to  the  num- 
bering of  shares  shall  not  apply  to  any  joint  stock  company  whose  shares  are  not 
numbered;  III.  That  no  company  shall  have  power  to  alter  any  provision  contained 
in  any  Act  of  Parhament  relating  to  the  company;  IV.  That  no  company  shall  have 
power,  without  the  sanction  of  the  Governor,  to  alter  any  provision  contained  in 
any  Letters  Patent  relating  to  the  company ;  V.  That  in  the  event  of  the  company 
being  wound  up,  every  person  shall  be  a  contributory  in  respect  of  the  debts  and 
habihties  of  the  company  contracted  prior  to  registration  who  is  liable  at  law  or  in 
equity  to  pay  or  contribute  to  the  payment  of  any  debt  or  Mabihty  of  the  company 
contracted  prior  to  registration,  or  to  pay  or  contribute  to  the  payment  of  any 
sum  for  the  adjustment  of  the  rights  of  the  members  amongst  themselves  in  respect 
of  any  such  debt  or  Uability,  or  to  pay  or  contribute  to  the  payment  of  the  costs, 
charges,  and  expenses  of  winding  up  the  company,  so  far  as  relates  to  such  debts 
or  Uabilities  as  aforesaid;  and  every  such  contributory  shall  be  Uable  to  contribute 
to  the  assets  of  the  company  in  the  course  of  the  winding-up  all  sums  due  from 
him  in  respect  of  any  such  Uabihty  as  aforesaid;  and  in  the  event  of  the  death  or 
insolvency  of  any  such  contributory,  or  the  marriage  of  such  contributory,  being 
a  female,  the  provisions  hereinafter  contained  with  respect  to  the  representatives 
of  deceased  contributories,  and  the  trustees  of  insolvent  contributories,  and  the  conse- 
quences of  the  marriage  of  female  contributories  shall  apply;  VI.  That  nothing 
herein  contained  shall  authorise  any  company  to  alter  any  such  provisions  contained 
in  any  deed  of  settlement,  contract  of  co-partnership.  Letters  Patent,  or  other  instru- 
ment constituting  or  regulating  the  company,  as  would,  if  such  company  had  ori- 
ginally been  formed  under  this  Act,  have  been  contained  in  the  memorandum,  and 
are  not  authorised  to  be  altered  by  this  Act.  But  nothing  herein  contained  shall 
derogate  from  any  power  of  altering  its  constitution  or  regulations  which  may  be 
vested  in  any  company  registering  under  this  Act,  in  pursuance  of  this  Part  thereof, 
by  virtue  of  any  Act  of  Parliament,  deed  of  settlement,  contract  of  copartnership. 
Letters  Patent,  or  other  instrument  constituting  or  regulating  the  company.  — 
E.  §  263;  N.  S.  W.  a.  (No.  40  of  1899)  184;  V.  a.  (No.  1074)  176;  T.  a.  (33  Vic.  No.  22)  227; 
Q.  e.  (27  Vic.  No.  4)  190;    W.  A.  a.  (56  Vio.  No.  8)  97;    N.  Z.  287,  288. 
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Power  of  Court  to  restrain  proceedings.  96.  The  Court  may,  at  any  time  after 
the  presentation  of  a  petition  for  winding  up  a  company  registered  in  pursuance 
of  this  Part  of  this  Act,  and  before  making  an  order  for  win£ng  up  the  company, 
upon  the  appUcation  by  motion  of  any  creditor  of  the  company,  restrain  further 
proceedings  in  any  action,  or  other  legal  proceeding  against  any  contributory  of  the 
company,  as  well  as  against  the  company,  as  hereinbefore  provided,  upon  such  terms 
as  the  Court  thinks  fit.  —  E.  §  266;  V.  a.  (No.  1074)  177;  T.  a.  (33  Vic.  No.  22)  228;  Q.  e. 
(27  Vic.  No.  4)  191;  W.  A.  a.  (56  Vic.  No.  8)  98;  N.  Z.  289. 

Effect  of  order  for  winding  up  company.  97.  When  an  order  has  been  made 
for  winding  up  a  company  registered  in  pursuance  of  this  Part  of  this  Act,  in  addition 
to  the  provisions  hereinbefore  contained,  it  is  hereby  further  provided  that  no  action 
or  other  legal  proceeding  shall  be  commenced  or  proceeded  with  against  any  contri- 
butory of  the  company  in  respect  of  any  debt  of  the  company,  except  with  the  leave 
of  the  Court,  and  subject  to  such  terms  as  the  Court  may  impose.  —  E.  §  266; 
V.  a.  (No.  1074)  178;  T.  a.  (33  Vic.  No.  22)  229;  Q.  e.  (27  Vic.  No.  4)  192;  W.  A.  ».  (56  Vic. 
No.  8)  99;  N.  Z.  290. 

Part  V.    The  Winding-up  of  Companies. 

Act  not  to  apply  to  limited  company.  98.  This  Part  of  this  Act  shall  not  apply 
to  a  hmited  company  registered  under  The  Mining  Com'panies  Act,  1881.  —  tJn- 
der  the  Companies  Act,  1864,  it  was  held  that  an  order  for  winding  up  a  company  might  be  granted 
by  the  Supreme  Court  of  South  Australia,  notwithstanding  the  fact  that  the  company  was 
registered  in  England,  and  was  in  voluntary  liquidation  there,  it  appearing  that  the  company 
possessed  property  in  this  Province,  and  was  carrying  on  business  here.  —  In  re  North  Australian 
Territory  Co.,  Ltd.,  23  S.  A.  L.  R.  163. 

Liability  of  members. 

Liability  of  members.  99.  Where  a  company  is  woim.d  up,  every  present  and 
past  member  of  such  company  shall  be  hable  to  contribute  to  the  assets  of  the  com- 
pany to  an  amount  sufficient  for  payment  of  the  debts  of  the  company,  and  the 
costs,  charges,  and  expenses  of  winding-up,  and  for  the  payment  of  such  sums  as 
may  be  required  for  the  adjustment  of  the  rights  of  the  contributories  amongst 
themselves,  with  the  quahfications  following,  that  is  to  say:  I.  No  past  member 
shall  be  hable  to  contribute  to  the  assets  of  the  company  if  he  has  ceased  to  be  a 
member  for  one  year  or  upwards  prior  to  the  commencement  of  the  winding-up; 
II.  No  past  member  shall  be  hable  to  contribute  in  respect  of  any  debt  or  habUity 
of  the  company  contracted  after  he  ceased  to  be  a  member;  III.  No  past  member 
shall  1)  be  hable  to  contribute  to  the  assets  of  the  company,  unless  it  appears  to  the 
Court  that  the  existing  members  are  unable  to  satisfy  the  contributions  required  to 
be  made  by  them  in  pursuance  of  this  Act ;  IV.  If  the  company  be  hmited  by  shares, 
no  contribution  shall  be  required  from  any  member  exceeding  the  amount,  if  any, 
unpaid  on  the  shares  in  respect  of  which  he  is  hable  as  a  present  or  past  member; 
V.  If  the  company  be  hmited  by  guarantee  under  The  Companies  Act,  1864,  no 
contribution  shall  be  required  from  any  member  exceeding  the  amount  of  the  under- 
taking entered  into  on  his  behalf  by  the  memorandum  of  association;  VI.  Nothing 
in  this  Act  contained  shall  invahdate  any  provision  contained  in  any  pohcy  of 
insurance,  or  other  contract,  whereby  the  fiabihty  of  individual  members  upon 
any  such  pohcy  or  contract  is  restricted,  or  whereby  the  funds  of  the  company 
are  alone  made  hable  in  respect  of  such  pohcy  or  contract;  VII.  No  sum  due  to  any 
member  of  a  company  in  his  character  of  a  member,  by  way  of  dividends,  profits, 
or  otherwise,  shaU  be  deemed  to  be  a  debt  of  the  company  payable  to  such  member 
in  case  or  competition  between  himself  and  any  other  creditor  not  being  a  member 
of  the  company;  but  any  such  sum  may  be  taken  into  account  for  the  purposes  of 
the  final  adjustment  of  the  rights  of  the  contributories  among  themselves.  —  E. 
§  123  (1);  N.  S.  W.  a.  (No.  40  of  1899)  33;  V.  a.  (No.  1074)  39;  T.  a.  (33  Vic.  No.  22)  40; 
Q.  e.  (27  Vic.  No.  4)  37;  W.  A.  a.  (56  Vic.  No.  8)  101;  N.  Z.  66—68. 

Liability  of  directors.  100.  With  respect  to  contributions  to  be  required  in  the 
event  of  the  winding  up  of  a  hmited  company  from  any  director,  or  manager,  whose 
habUity  is  unhmited  imder  this  Act  or  under  Act  No,  22  of  1870-71,  the  foUowing 
rules  shall  apply:  I.  Subject  to  the  provisions  hereinafter  contained,  any  such  di- 
rector or  manager,  whether  past  or  present,  shall,  in  addition  to  his  habUity  (if  any) 

1)  Sic;  obviously  "shall" 
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to  contribute  as  an  ordinary  member,  be  liable  to  contribute  as  if  he  were,  at  the 
date  of  the  commencement  of  such  winding-up,  a  member  of  an  imlimited  company; 
II.  No  contribution  required  from  any  past  director  or  manager,  who  has  ceased 
to  hold  such  office  for  a  period  of  one  year  or  upwards  prior  to  the  commencement 
of  the  winding-up,  shall  exceed  the  amount  (if  any)  which  he  is  liable  to  contribute 
as  an  ordinary  member  of  the  company;  III.  No  contribution  required  from  any 
past  director  or  manager  in  respect  of  any  debt  or  Uability  of  the  company  contracted 
after  the  time  at  which  he  ceased  to  hold  such  office  shall  exceed  the  amount  (if 
any)  which  he  is  hable  to  contribute  as  an  ordinary  member  of  the  company;  IV.  Sub- 
ject to  the  provisions  contained  in  the  articles  of  the  company,  no  contribution 
required  from  any  director  or  manager  shall  exceed  the  amount  (if  any)  which  he 
is  liable  to  contribute  as  an  ordinary  member,  imless  the  Court  deems  it  necessary 
to  require  such  contribution  in  order  to  satisfy  the  debts  and  liabDities  of  the  com- 
pany, and  the  costs,  charges,  and  expenses  of  the  winding-up.  —  B.  §  123  (2);  N. 
S.  W.  a.  (No.  40  of  1899)  36;  W.  A.  a.  (56  Vic.  No.  8)  102;  N.  Z.  86. 

Nature  of  liability  of  contributory.  101.  The  habUity  of  any  person  to  contri- 
bute to  the  assets  of  a  company,  in  the  event  of  the  same  being  wound  up,  shall 
be  deemed  to  create  a  specialty  debt  accruing  due  from  such  person  at  the  time 
when  his  habihty  commenced,  but  payable  at  the  time  or  respective  times  when 
calls  are  made,  as  hereinafter  mentioned,  for  enforcing  such  habUity^).  —  E.  §  125; 
N.  S.  W.  a,.  (No.  40  of  1899)  80;  V.  a.  (No.  1074)  72;  T.  a.  (33  Vic.  No.  22)  107;  Q.  e.  (27  Vie. 
No.  4)  74;  W.  A.  a.  (56  Vic.  No.  8)  103;  N.  Z.  174. 

Contributoiies  in  case  of  death.  102.  Where  any  contributory  dies,  either  be- 
fore or  after  he  has  been  placed  on  the  Ust  of  contributories  hereinafter  mentioned, 
his  representative  shall  be  liable,  in  due  course  of  administration,  to  contribute  to 
the  assets  of  the  company  in  discharge  of  the  UabiMty  of  such  deceased  contributory, 
and  shall  be  deemed  to  be  a  contributory  accordingly.  —  E.  §  126;  N.  S.  W.  a.  (No. 
40  of  1899)  81;  V.  a.  (No.  1074)  73;  T.  a.  (33  Vic.  No.  22)  108;  Q.  e.  (27  Vic.  No.  4)  75;  W.  A. 
a.  (56  Vic.  No.  8)  104;  N.  Z.  175. 

Contributories  in  case  of  insolvency.  103.  Where  a  contributory  becomes  in- 
solvent, either  before  or  after  he  has  been  placed  on  the  hst  of  contributories,  his 
trustee  shall,  unless  he  shall  disclaim  the  shares  of  such  contributory  under  The 
Insolvent  Act,  1886,  be  deemed  to  be  a  contributory  in  respect  of  such  shares.  — 
E.  §  127;  N.  S.  W.  a.  (No.  40  of  1899)  82;  V.  a.  (No.  1074)  74;  T.  a.  (33  Vic.  No.  22)  109;  Q.  e. 
(27  Vic.  No.  4)  76;  W.  A.  a.  (56  Vic.  No.  8)  105;  N.  Z.  176. 

Marriage  of  female  contributory.  104.  Where  a  female  contributory  marries, 
either  before  or  after  she  has  been  placed  on  the  Ust  of  contributories,  her  separate 
property,  present  and  future,  shall  be  hable  to  contribute  to  the  assets  of  the 
company,  and  her  husband  shall  also  be  hable  so  to  contribute  to  the  extent  of 
all  property  whatsoever  belonging  to  his  wife  which  he  shall  have  acquired  or 
become  entitled  to  from  or  through  his  wife,  after  deducting  therefrom  any  pay- 
ments made  by  him,  and  any  sums  for  which  judgment  may  have  been  bona  fide 
recovered  against  him  in  any  legal  proceeding  in  respect  of  any  matters  as  to 
which  his  wife  was  liable  before  her  marriage;  but  he  shall  not  be  hable  to  con- 
tribute any  further  or  otherwise.  This  section  shall  be  subject  to  section  19  of 
The  Married  Women's  Property  Act,  1883-4,  as  if  this  section  had  been  included  in 
such  Act.  —  E.  §  128;  N.  S.  W.  a.  (No.  40  of  1899)  83;  V.  a.  (No.  1074)  75,  176  (5),  184;  T.  a. 
(33  Vic.  No.  22)  110,  c.  (59  Vic.  No.  19)  21;  Q.  o.  (27  Vic.  No.  4)  77,  190  (5),  194;  W.  A.  a.  (56  Vic. 
No.  8)  106,  192. 

Winding-up  under  order  of  Court. 

Circumstances  under  which  company  may  be  wound  up  under  order  of  Court. 
105.  A  company  may  be  wound  up  under  an  order  of  the  Court  under  the  fol- 
lowing circumstances,  that  is  to  say:  I.  When  the  company  has  passed  a  special 
resolution  requiring  the  company  to  be  woimd  up  under  order  of  the  Court; 
n.  When  the  company  does  not  commence  its  business  within  a  year  from  its 
incorporation,  or  suspends  its  business  for  a  whole  year;  III.  When  the  members 
are  reduced  in  number  to  less  than  five;  IV.  When  the  company  is  unable  to 
pay  its  debts;  V.  When  the  Court  is  of  opinion  that  it  is  just  and  equitable  that 
the  company  should  be  wound  up.  —  E.  §  129;  N.  S.  W.  a.  (No.  40  of  1899)  84-  V  a 
(No.  1074)  76;  T.  a.  (33  Vic.  No.  22)  HI;  Q.  e.  (27  Vic.  No.  4)  78;  W.  A.  a.  (56  Vic.  No.  8)  107- 
N.  Z.  177. 

1)  Sic;  obviously  "liability". 
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Company  when  deemed  unable  to  pay  its  debts.  106.  A  company  shall  be  deemed 
vmable  to  pay  its  debts:  I.  When  a  creditor,  by  assignment  or  otherwise,  to  whom 
the  company  is  indebted  at  law  or  in  equity  in  a  sum  not  less  than  twenty-five 
pounds  then  due,  has  served  on  the  company,  by  leaving  the  same  at  its  registered 
office,  a  demand  under  his  hand,  or  if  such  creditor  be  a  corporation  then  under 
the  seal  of  such  corporation,  requiring  the  company  to  pay  the  sum  so  due,  and  the 
company  has,  for  three  weeks  succeeding  the  service  of  such  demand,  neglected  to 
pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  reasonable  satisfaction 
of  the  creditor;  II.  When  execution  or  other  process  issued  on  a  judgment,  decree, 
or  order  obtained  in  any  Court  in  favor  of  any  creditor  at  law  or  in  equity  in  any 
proceeding  instituted  by  such  creditor  against  the  company  is  returned  imsatisfied, 
in  whole  or  in  part;  III.  When  it  is  proved  to  the  satisfaction  of  the  Court  that  the 
company  is  unable  to  pay  its  debts.  —  E.  §  130;  N.  S.  W.  a.  (No.  40  of  1899)  86;  V.  a. 
(No.  1074)  77;  T.  a.  (33  Vic.  No.  22)  112;  W.  A.  a.  (56  Vic.  No.  8)  108;  N.  Z.  178. 

Application  for  winding-up  to  be  by  petition.  107.  An  appUcation  to  the  Court 
for  an  order  for  the  winding-up  of  a  company  shall  be  by  petition  presented  either 
by  the  company  or  by  one  or  more  creditor  or  creditors,  shareholder  or  shareholders, 
contributory  or  contributories,  or  by  all  or  any  of  such  parties,  together  or  separately; 
but  no  contributory  of  a  company  shall  be  capable  of  presenting  a  petition  for  winding 
up  such  company  unless  the  members  of  the  company  are  reduced  to  less  than 
five,  or  unless  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  originally  allotted  to  him  or  have  been  held  by  him  and  registered  in 
his  name  for  a  period  of  at  least  six  months  during  the  eighteen  months  previous  to 
the  commencement  of  the  winding-up,  or  have  devolved  upon  him  through  the 
death  of  a  former  holder.  —  E.  §  137;  N.  S.  W.  a.  (No.  40  of  1899)  89,  90;  V.  a.  (No.  1074) 
78;  T.  a.  (33  Vic.  No.  22)  114,  115;  Q.  e.  (27  Vic.  No.  4)  81,  f.  (53  Vic.  No.  18)  43;  W.  A.  a. 
(56  Vic.  No.  8)  109;  N.  Z.  179,  180.  —  When  a  company  has  no  registered  office  in  South 
Australia  the  Supreme  Court  may  order  that  service  of  a  petition  to  wind  up  the  company  on 
a  director  of  the  company  shall  be  regarded  as  service  upon  the  company.  —  In  re  Portable 
Gas  Co.,  Ltd.,  25  S.  A.  L.  R.  86. 

Order  on  petition  to  be  In  favour  of  all  creditors  and  contributories.  108. 
Every  order  made  upon  any  such  petition  shall  operate  in  favor  of  all  the  cre- 
ditors and  all  the  shareholders  and  contributories  of  the  company  in  the  same 
manner  as  if  it  had  been  made  upon  the  joint  petition  of  a  creditor  and  a  share- 
holder or  contributory;  and  the  Court  may  refer  to  the  Master  of  the  Court  any 
matter  arising  under  this  Act.  —  E.  §  138;  N.  S.  W.  a.  (No.  40  of  1899)  89  (2);  V.  a. 
(No.  1074)  78;  T.  a.  (33  Vic.  No.  22)  114;  Q.  e.  (27  Vic.  No.  4)  81;  W.  A.  a.  (56  Vic.  No.  8)  110; 
N.  Z.  179  (1). 

Commencement  of  winding-up  by  Court.  109.  The  winding-up  of  a  company 
under  order  of  the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation 
of  the  petition  for  the  winding-up.  —  E.  §  139;  N.  S.  W.  a.  (No.  40  of  1899)  91;  V.  a. 
(No.  1074)  79;  T.  a.  (33  Vic.  No.  22)  117;  Q.  e.  (27  Vic.  No.  4)  83;  W.  A.  ».  (56  Vic.  No.  8)  111; 
N.  Z.  181. 

Court  may  grant  injunction.  110.  The  Court  may,  at  any  time  after  the  presen- 
tation of  a  petition  for  an  order  for  the  winding-up  a  company  under  this  Act,  and 
before  making  such  order,  upon  the  appUcation  of  the  company  or  of  any  creditor, 
shareholder,  or  contributory  of  the  company,  restrain  further  proceedings  in  any 
action  or  proceeding  against  the  Company  upon  such  terms  as  the  Court  thinks 
fit;  and  may  also,  at  any  time  after  the  presentation  of  such  petition,  and  before 
the  first  nomination  of  a  Uquidator,  nominate  provisionally  an  official  liquidator 
of  the  estate  and  effects  of  the  company.  —  E.  §§  140,  265;  N.  S.  W.  a.  (No.  40  of  1899) 
92;  V.  a.  (No.  1074)  80;  T.  a.  (33  Vic.  No.  22)  118;  Q.  e.  (27  Vic.  No.  4)  84;  W.  A.  a.  (56  Vic. 
No.  8)  112;  N.  Z.  289. 

Powers  of  Court  on  hearing  petition.  111.  Upon  hearing  the  petition,  the  Coiu-t 
may  grant  the  appUcation  whoUy  or  in  part,  or  may  dismiss  the  same,  with  or 
without  costs,  may  adjourn  the  hearing  conditionally  or  imconditionally,  and  may 
make  any  interim  order,  or  any  other  order  that  it  deems  just.  —  E.  §  141;  N.  S. 
W.  a.  (No.  40  of  1899)  93;  V.  a.  (No.  1074)  81;  T.  a.  (33  Vic.  No.  22)  119;  Q.  e.  (27  Vic.  No.  4) 
85;  W.  A.  a.  (56  Vic.  No.  8)  113;  N.  Z.  183  (1). 

Actions  to  be  stayed  under  order  for  winding-up.  112.  When  an  order  has 
been  made  for  winding  up  a  company,  no  action  or  other  proceeding  shaU  be  con- 
tinued or  commenced  against  the  company,  except  by  leave  of  the  Court,  and  subject 
to  such  terms  as  the  Court  may  impose.  —  E.  §§  142,  266,  271;  N.  S.  W.  a.  (No.  40  of 
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1899)  94;    V.  a.  (No.  1074)  82,  178,  186;    T.  a.  (33  Vic.  No.  22)  120;    Q.  e.  (27  Vic.  No.  4)  86, 
192,  196;  W.  A.  a.  (56  Vic.  No.  8)  114,  191;  N.  Z.  244,  290. 

Copy  of  order  to  be  forwarded  to  Registrar  of  Companies.  113.  When  an  order 
has  been  made  for  winding  up  a  company,  a  copy  of  such  order  shall  forthwith 
be  forwarded  by  the  company  to  the  Registrar,  who  shall  make  a  minute  thereof 
in  his  books  relating  to  the  company.  —  E.  §  143;  N.  S.  W.  a.  (No.  40  of  1899)  96;  V. 
a.  (No.  1074)  83;  T.  a.  (33  Vie.  No.  22)  121;  Q.  e.  (27  Vie.  No.  4)  87;  W.  A.  a.  (56  Vic.  No.  8)  115; 
N.  Z.  183  (2). 

Power  of  Court  to  transmit  winding-up  to  Court  of  Insolvency.  114.  1-  Where 
the  Court  makes  an  order  for  winding  up  a  company,  it  may  direct  all  or  any  sub- 
sequent proceedings  for  winding  up  the  same  to  be  had  before  the  Court  of  Insol- 
vency or  any  Local  Court  of  Insolvency;  and  upon  such  order  being  made,  the  Court 
of  Insolvency  or  the  Local  Court  of  Insolvency  therein  named  shall  have  the  same 
jurisdiction  and  may  exercise  the  same  powers  with  respect  to  winding  up  such 
company,  or  any  proceedings  in  relation  to  such  winding-up,  as  the  Court  by  which 
such  order  is  made  has  and  could  have  exercised.  2.  There  shall  be  the  same  right 
of  appeal  to  the  Supreme  Court  from  any  order,  determination,  or  direction  of  the 
Court  of  Insolvency  or  a  Local  Court  of  Insolvency  under  this  section,  and  the 
proceedings  upon  such  appeal  shall  be  the  same,  as  nearly  as  may  be  as  if  the  order, 
determination,  or  direction  had  been  made,  arrived  at,  or  given  in  an  insolvency 
matter  within  the  jurisdiction  of  such  last-mentioned  Court.  —  W.  A.  a.  (56  Vic. 
No.  8)  117. 

Official  liquidators. 

Official  liquidators.  115.  1.  The  Court  may  from  time  to  time  appoint  such 
person  or  persons,  either  provisionally  or  otherwise,  as  it  thinks  fit,  to  the  office 
of  official  liquidator  or  official  liquidators,  for  the  purpose  of  winding  up  any  com- 
pany, but  so  that  there  shall  not  be  more  than  three  official  Hquidators  at  one  time 
for  the  same  company.  2.  If  more  persons  than  one  are  appointed  official  liquidators, 
the  Court  shall  declare  whether  any  act  hereby  required  or  authorised  to  be  done 
by  the  official  liquidator  is  to  be  done  by  aU  or  may  be  done  by  any  one  or  more  of 
such  persons.  3.  The  Court  may  determine  whether  any  and  what  security  is  to 
be  given  by  any  official  liquidator  on  his  appointment,  and  whether  a  declaration 
of  secrecy  is  to  be  demanded.  4.  During  any  period  in  which  there  shall  be  no 
official  hquidator  aU  the  property  of  the  company  shall  be  deemed  to  be  in  the 
custody  of  the  Court.  5.  Any  official  liquidator  may  resign  or  be  removed  by  the 
Court  on  due  cause  shown,  and  any  vacancy  in  the  office  of  an  official  liquidator 
appointed  by  the  Court  may  be  filled  by  the  Court.  6.  There  shall  be  paid  to  the 
official  liquidator  such  salary  or  remuneration,  by  way  of  percentage  or  otherwise, 
as  the  Court  may  direct;  and  if  more  official  liquidators  than  one  are  appointed, 
such  remuneration  shall  be  distributed  amongst  them  in  such  proportions  as  the 
Court  directs.  —  E.  §  149  (1—8);  N.  S.  W.  a.  (No.  40  of  1899)  101,  102;  V.  a.  (No.  1074)  88, 
cp.  V.  f.  (No.  1482)  134;  T.  a.  (33  Vic.  No.  22)  125,  126;  Q.  e.  (27  Vic.  No.  4)  91,  92;  W.  A.  a. 
(56  Vic.  No.  8)  118;  N.  Z.  186—189. 

Style  and  duties  of  official  liquidator.  116.  The  official  liquidator  shall  be 
described  by  the  style  of  the  official  liquidator  of  the  particular  company  in  respect 
of  which  he  is  appointed,  and  not  by  his  individual  name,  and  shall  take  into  his 
custody,  or  under  his  control,  all  the  property,  effects,  and  choses  in  action  to  which 
the  company  is  or  appears  to  be  entitled,  and  shaU,  subject  to  the  control  of  the 
Court,  perform  such  duties  in  reference  to  the  winding-up  of  the  company  as  may 
be  necessary.  —  E.  §§  149(9),  150;  N.  S.  W.  a.  (No.  40  of  1899)  103;  V.  a.  (No.  1074)  89;  T.  a. 
(33  Vic.  No.  22)  127;  Q.  e.  (27  Vic.  No.  4)  93;  W.  A.  a.  (56  Vic.  No.  8)  119. 

Powers  of  official  liquidator.  117.  The  official  liquidator  shall  have  power: 
I.  To  bring  or  defend  any  action,  or  prosecution,  or  other  legal  proceeding,  civil 
or  criminal,  in  the  name  and  on  behalf  of  the  company;  II.  To  carry  on  the  business 
of  the  company,  so  far  as  may  be  necessary  for  the  beneficial  winding-up  of  the  same; 
TIT.  To  sell  the  real  and  personal  property,  effects,  and  choses  in  action  of  the  com- 
pany, together  or  in  parcels,  by  pubUc  auction  or  private  contract,  with  power  to 
convey  and  transfer  the  property  sold  to  any  person  or  company;  IV.  To  do  all 
acts,  and  execute,  in  the  name  and  on  behalf  of  the  company,  all  deeds,  receipts, 
and  other  documents,  and  for  that  purpose  to  use,  when  necessary,  the  company's 
seal;  V.  To  prove,  rank,  claim,  and  draw  a  dividend  in  the  matter  of  the  insolvency 
of  any  contributory,  for  any  balance  against  the  estate  of  such  contributory,  and  to 
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receive  dividends  in  respect  of  such  balance  as  a  separate  debt  due  from  the  insolvent, 
and  ratably  with  the  other  separate  creditors;  VI.  To  draw,  accept,  make,  and  indorse 
any  bill  of  exchange  or  promissory  note,  in  the  name  and  on  behalf  of  the  company; 
also  to  raise,  upon  the  security  of  the  assets  of  the  company,  from  time  to  time, 
any  requisite  sum  or  sums  of  money,  and  the  drawing,  accepting,  making,  or  in- 
dorsing of  every  such  bill  of  exchange  or  promissory  note  as  aforesaid  on  behalf 
of  the  company,  shall  have  the  same  effect  with  respect  to  the  habihty  of  such 
company  as  if  such  bUl  or  note  had  been  drawn,  accepted,  made,  or  indorsed  by 
or  on  behalf  of  such  company  in  the  course  of  carrying  on  the  business  thereof; 
VII.  To  take  out  (if  necessary),  in  his  official  name,  letters  of  administration  to  the 
estate  of  any  deceased  contributory,  and  to  do,  in  his  official  name,  any  other  act 
that  may  be  necessary  for  obtaining  payment  of  any  moneys  due  from  a  contributory 
or  from  his  estate,  and  which  act  cannot  be  conveniently  done  in  the  name  of  the 
company.  In  all  cases  where  he  takes  out  letters  of  administration,  or  otherwise 
uses  his  official  name  for  obtaining  payment  of  any  moneys  due  from  a  contributory, 
such  moneys  shall,  for  the  purpose  of  enabUng  him  to  take  out  such  letters  or  re- 
cover such  moneys,  be  deemed  to  be  due  to  the  official  hquidator  himself;  VIII.  To 
employ  a  sohcitor  to  assist  him  in  the  performance  of  his  duties;  IX.  To  appoint 
a  special  manager  of  secretary  of  the  estate  or  business  of  the  company  during  such 
time  as  he  may  see  fit,  at  such  remuneration  as  he  may  determine,  and  with  such 
powers  as  may  be  entrusted  to  him,  in  writing,  under  the  hand  of  the  official  liqui- 
dator, if  he  shall  be  satisfied  that  the  nature  of  the  estate  or  business  of  the  com- 
pany, in  the  interests  of  the  creditors  or  contributories  generally,  requires  such  an 
appointment ;  X.  To  apply  to  the  Court  for  directions  in  relation  to  any  particular 
matter  arising  under  the  winding-up;  XI.  To  do  all  such  other  things  as  may  be 
necessary  for  winding  up  the  affairs  of  the  company,  and  distributing  its  assets. 
—  E.  §  151  (1,  2);  N.  S.  W.  a.  (No.  40  of  1899)  104;  V.  a.  (No.  1074)  90;  T.  a,.  (33  Vic.  No.  22) 
128;  Q.  B.  (27  Vic.  No.  4)  94;  W.  A.  a.  (56  Vic.  No.  8)  120;  N.  Z.  195. 

Discretion  of  official  liquidator.  118.  The  Court  may,  by  the  order  appointing 
an  official  hquidator,  whether  provisionally  or  otherwise,  or  by  any  subsequent 
order,  restrain  him  from  exercising  any  of  the  above  powers  without  the  sanction 
or  intervention  of  the  Court.  —  E.  §  151  (3—5);  N.  S.  W.  a.  (No.  40  of  1899)  105;  V.  a. 
(No.  1074)  91;  T.  «.  (3H  Vic.  No.  22)  129;  Q.  e.  (27  Vic.  No.  4)  95;  W.  A.  «.  (56  Vic.  No.  8)  121; 
N.  Z.  196. 

Collection  and  application  of  assets.  119.  As  soon  as  may  be  after  the  making 
of  an  order  for  winding  up  a  company,  other  than  a  no-habiUty  company,  the  official 
hquidator  shall  settle  a  list  of  contributories  with  power  to  apply  to  the  Court  to 
rectify  the  register  of  members  in  aU  cases  where  such  rectification  is  required  in 
pursuance  of  this  Act,  and  shall  cause  the  assets  of  the  company  to  be  collected 
and  apphed  in  discharge  of  its  habihties.  Any  hst  of  contributories  settled  by  the 
official  hquidator  shall  be  prima  facie  evidence  of  the  habUity  of  the  persons  named 
therein  to  be  contributories.  —  E.  §  163  (1);  N.  S.  W.  a.  (No.  40  of  1899)  107;  V.  a. 
(No.  1074)  93;  T.  a.  (33  Vic.  No.  22)  132;  Q.  «.  (27  Vic.  No.  4)  97;  W.  A.  a.  (56  Vic.  No.  8)  122; 
N.  Z.  197. 

Provision  as  to  representative  contributories.  120.  In  settUng  the  hst  of  contri- 
butories, the  official  hquidator  shall  distinguish  between  persons  who  are  contri- 
butories in  their  own  right  and  persons  who  are  contributories  as  representing  or 
being  hable  for  the  debts  of  others.  It  shall  not  be  necessary,  where  the  represen- 
tative, other  than  the  heirs  or  devisees,  of  any  deceased  contributory  is  placed 
on  the  Hst,  to  add  the  heirs  or  devisees  of  such  contributory,  but  such  heirs  or  de- 
visees may  be  added  by  the  Court  as  and  when  it  thinks  fit.  —  E.  §  163  (2);  N. 
S.  W.  a.  (No.  40  of  1899)  108;  V.  a.  (No.  1074)  94;  T.  a.  (33  Vic.  No.  22)  132;  Q.  e.  (27  Vic. 
No.  4)  98;  W.  A.  a.  (56  Vic.  No.  8)  123;  N.  Z.  198. 

Power  of  Court  to  require  delivery  of  property.  121.  The  Court  may,  at  any 
time  after  an  order  for  winding  up  a  company  has  been  made,  require  any 
contributory  for  the  time  being  settled  on  the  hst  of  contributories,  or  any 
trustee,  receiver,  banker,  agent,  or  officer  of  the  company,  to  pay,  dehver,  convey, 
surrender,  or  transfer  forthwith,  or  within  such  time  as  the  Court  directs,  to  or 
into  the  hands  of  the  official  hquidator,  any  sum  or  balance,  books,  papers,  estate, 
or  effects  which  happen  to  be  in  his  hands  for  the  time  being,  and  to  which  the 
company  is  prima  facie  entitled.  —  E.  §  164;  N.  S.  W.  a.  (No.  40  of  1899)  109;  V.  a.  (No. 
1074)  95;  T.  a.  (33  Vic.  No.  22)  133;  Q.  o.  (27  Vic.  No.  4)  99;  W.  A.  a.  (56  Vic.  No.  8)  124;  N.  Z. 
199  (1). 
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Power  of  Court  to  order  payment  of  debts  by  contributory.  Set-off.  122.  1.  The 

Court  may,  on  the  application  of  the  official  liquidator,  at  any  time  after  making 
an  order  for  winding  up  a  company,  other  than  a  no-liabUity  company,  make  an 
order  on  any  contributory  for  the  time  being  settled  on  the  list  of  contributories, 
directing  payment  to  be  made  in  maimer  in  the  said  order  mentioned  of  any  moneys 
due  from  him  or  from  the  estate  of  the  person  whom  he  represents  to  the  company, 
exclusive  of  any  moneys  which  he  or  the  estate  of  the  person  whom  he  represents 
may  be  Hable  to  contribute  by  virtue  of  any  call  made  or  to  be  made  in  pursuance 
of  this  part  of  this  Act.  2.  The  Court  may,  in  making  such  order,  when  the  company 
is  not  Umited,  or  when  the  contributory  or  the  person  whom  he  represents,  is  or 
was  a  director  or  manager  with  unlimited  liability,  allow  to  such  contributory  by 
way  of  set-off  any  moneys  due  to  him  or  the  estate  which  he  represents  from  the 
company  on  any  independent  dealing  or  contract  with  the  company,  but  not  any 
moneys  due  to  him  as  a  member  of  the  company  in  respect  of  any  dividend  or 
profit.  3.  Where  aU  the  creditors  of  any  company,  whether  hmited  or  unlimited, 
are  paid  in  full,  any  moneys  due  on  any  account  whatever  to  any  contributory 
from  the  company  may  be  allowed  to  Mm  by  way  of  set-off  against  any  sub- 
sequent call.  —  E.  §  165;  N.  S.  W.  a.  (No.  40  of  1899)  36,  110;  V.  a.  (No.  1074)  96;  T. 
a.  (33  Vic.  No.  22)  134;  Q.  e.  (27  Vic.  No.  4)  100;  W.  A.  a.  (56  Vic.  No.  8)  125;  N.  Z.  86  (6), 
199  (2). 

Power  of  liquidator  to  make  calls.  123.  1.  The  official  Uquidator  may,  at  any 
time  after  an  order  has  been  made  for  winding  up  a  company,  other  than  a  no- 
UabUity  company,  and  either  before  or  after  he  has  ascertained  the  sufficiency  of 
the  assets  of  the  company,  make  calls  on,  and  the  Court  may,  on  apphcation  by  the 
official  liquidator,  order  payment  thereof  by  all  or  any  of  the  contributories  for 
the  time  being  settled  on  the  list  of  contributories,  to  the  extent  of  their  liability, 
for  payment  of  all  or  any  sums  deemed  necessary  to  satisfy  the  debts  and  liabihtieB 
of  the  company,  and  the  costs,  charges,  and  expenses  of  winding  it  up,  and  for  the 
adjustment  of  the  rights  of  the  contributories  amongst  themselves.  2.  The  official 
Uquidator  may,  in  making  a  call,  take  into  consideration  the  probability  that  some 
of  the  contributories  upon  whom  the  same  is  made  may  partly  or  wholly  fail  to  pay 
their  respective  portions  of  the  same.  —  E.  §  166;  N.  S.  W.  a.  (No.  40  of  1899)  111;  V. 
a.  (No.  1074)  97;  T.  ».  (33  Vic.  No.  22)  135;  Q.  e.  (27  Vic.  No.  4)  101;  W.  A.  a.  (56  Vic.  No.  8) 
126;  N.  Z.  199  (3). 

Power  of  official  liquidator  or  Court  to  order  payment  into  bank.  124.  The  official 
hquidator  may  require,  and  the  Court  may,  on  his  apphcation,  order  any  contri- 
butory, purchaser,  or  other  person  from  whom  money  is  due  to  the  company  to  pay 
the  same  into  some  bank  named  in  such  request  or  order  and  appointed  by  the 
Governor  to  be  a  bank  for  receiving  such  deposits,  to  the  account  of  the  official 
liquidator,  instead  of  to  the  official  hquidator,  and  such  order  may  be  enforced 
in  the  same  manner  as  if  it  had  directed  payment  to  the  official  liquidator.  — 
E.  §  167  (1);  N.  S.  W.  a.  (No.  40  of  1899)  112;  V.  a.  (No.  1074)  98;  T.  a.  (33  Vic.  No.  22)  136;  Q. 
e.  (27  Vic.  No.  4)  102;  W.  A.  a.  (56  Vic.  No.  8)  127;  N.  Z.  200. 

Regulation  of  account  with  official  liquidator.  125.  All  moneys,  bills,  notes, 
and  other  securities  paid  and  dehvered  into  any  bank  in  the  event  of  a  com- 
pany being  wound  up  by  order  of  the  Court,  shall  be  subject  to  such  order  and 
regulation  for  the  keeping  of  the  account  of  such  money  and  other  effects,  and 
for  the  payment  and  deMvery  in,  or  investment  and  payment  and  dehvery  out 
of  the  same  as  the  Court  directs.  —  E.  §  167  (2);  N.  S.  W.  a.  (No.  40  of  1899)  113;  V.  a. 
(No.  1074)  99;  T.  a.  (33  Vic.  No.  22)  137;  Q.  e.  (27  Vic.  No.  4)  103;  W.  A.  a.  (56  Vic.  No.  8) 
128;   N.  Z.  201. 

Order  conclusive  evidence.  126.  An  order  made  by  the  Court,  in  pursuance 
of  this  Act,  upon  any  contributory  shall,  subject  to  the  provisions  herein  con- 
tained for  appeahng  against  such  order,  be  conclusive  evidence  that  the  moneys, 
if  any,  thereby  appearing  to  be  due,  or  ordered  to  be  paid,  are  due,  and  all  other 
pertinent  matters  stated  in  such  order  are  to  be  taken  to  be  truly  stated  against 
aU  persons  and  in  all  proceedings  whatsoever,  with  the  exception  of  proceedings 
taken  against  the  real  estate  of  any  deceased  contributory,  in  which  case  such 
order  shall  only  be  prima  facie  evidence  for  the  purpose  of  charging  his  real 
estate,  unless  his  heirs  or  devisees  were  on  the  Ust  of  contributories  at  the 
time  of  the  order  being  made.  —  E.  §  168;  N.  S.  W.  a.  (No.  40  of  1899)  115;  V.  a.  (No 
1074)  101;  T.  a.  (33  Vic.  No.  22)  139;  Q.  e.  (27  Vic.  No.  4)  105;  W.  A.  a.  (56  Vio.  No.  8)  129- 
N.  Z.  203. 
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Official  liquidator  may  exclude  creditors  not  proving  within  certain  time.  127.  The 

official  liquidator  may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors 
of  the  company  are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  proof.  —  E.  §  169;  N.  S.  W.  a.  (No.  40  of  1899) 
116;  V.  a.  (No.  1074)  102;  T.  a.  (33  Vic.  No.  22)  140;  Q.  e.  (27  Vic.  No.  4)  106;  W.  A.  a.  (56 
Vio.  No.  8)  130;  N.  Z.  204. 

Official  liquidator  to  adjust  rights  of  contributories.  128.  Subject  to  the  order 
of  the  Court,  on  the  apphcation  of  any  shareholder  or  contributory,  the  official 
liquidator  shall  adjust  the  rights  of  the  shareholders  or  contributories  amongst 
themselves,  and  distribute  any  surplus  that  may  remain  amongst  the  parties  entitled 
thereto.  —  E.  §  170;  N.  S.  W.  a.  (No.  40  of  1899)  117;  V.  a.  (No.  1074)  103;  T.  a.  (33  Vic.  No. 
22)  141;  Q.  e.  (27  Vic.  No.  4)  107;  W.  A.  a.  (56  Vic.  No.  8)  131;  N.  Z.  205. 

Dispositions  after  the  commencement  of  the  winding-up  avoided.  129.  Where 
a  company  is  being  wound  up  by  order  of  the  Court,  all  dispositions  of  the  property, 
effects,  and  choses  in  action  of  the  company,  and  every  transfer  of  shares,  or  alter- 
ation in  the  status  of  the  members  of  the  company  made  between  the  commencement 
of  the  winding  up  and  the  order  for  winding-up,  shall,  unless  the  same  be  confirmed 
by  the  official  liquidator  or  by  the  Court,  be  void.  —  E.  §  205;  N.  S.  W.  a.  (No.  40 
of  1899)  152;  V.  a.  (No.  1074)  138;  T.  a.  (33  Vic.  No.  22)  180;  Q.  e.  (27  Vic.  No.  4)  143;  W.  A. 
a.  (56  Vic.  No.  8)  132;  N.  Z.  242. 

Dissolution  of  company.  130.  When  the  affairs  of  the  company  have  been 
completely  wound  up,  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accordingly.  — 
E.  §  172  (1);  N.  S.  W.  a.  (No.  40  of  1899)  119;  V.  a.  (No.  1074)  105;  T.  a.  (33  Vic.  No.  22)  143; 
Q.  e.  (27  Vio.  No.  4)  109;  W.  A.  a.  (56  Vic.  No.  8)  133;  N.  Z.  207. 

Registrar  to  make  minute  of  dissolution  of  company.  131.  Any  order  so  made 
shall  be  reported  by  the  official  Uquidator  to  the  Registrar,  who  shaU  make  a  minute 
accordingly  in  his  books  of  the  dissolution  of  such  company.  —  E.  §  172  (2);  N. 
S.  W.  a.  (No.  40  of  1899)  120;  V.  a.  (No.  1074)  106;  T.  a.  (33  Vic.  No.  22)  144;  Q.  e.  (27  Vic. 
No.  4)  110;  W.  A.  a.  (56  Vic.  No.  8)  134;  N.  Z.  208  (1). 

Penalty  on  not  reporting  dissolution  of  company.  132.  If  the  official  Uquidator 
makes  default  in  reporting  to  the  Registrar,  in  the  case  of  a  company  being 
wound  up  under  an  order  of  the  Court,  the  order  that  the  company  be  dissolved, 
he  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  for  every  day  during 
which  he  is  so  in  default.  —  E.  §  172  (3);  N.  S.  W.  a.  (No.  40  of  1899)  121;  V.  a.  (No.  1074) 
107;  T.  a.  (33  Vic.  No.  22)  145;  Q.  e.  (27  Vic.  No.  4)  111;  W.  A.  ».  (66  Vic.  No.  8)  135; 
N.  Z.  208  (2). 

Petition  to  be  lis  pendens.  133.  Any  petition  for  winding  up  a  company  under 
this  Act  shall  constitute  a  lis  pendens  within  the  meaning  of  any  Act  now  or  hereafter 
in  force  relating  to  the  effect  of  a  lis  pendens  upon  purchasers  or  mortgagees.  — 
—  N.  S.  W.  a.  (No.  40  of  1899)  122;  V.  a.  (No.  1074)  108;  T.  a.  (33  Vio.  No.  22)  146;  W.  A. 
a.  (56  Vic.  No.  8)  136;  N.  Z.  209. 

Voluntary  loinding-wp  of  company. 

Circumstances  under  which  company  may  be  wound  up  voluntarily.  134.  A  com- 
pany may  be  wound  up  voluntarily :  I.  When  the  period,  if  any,  fixed  for  the  duration 
of  the  company  by  the  articles  expires;  or  when  the  event,  if  any,  occurs,  upon  the 
occurrence  of  which  it  is  provided  by  the  articles  that  the  company  is  to  be  dissolved, 
and  the  company  in  general  meeting  has  passed  a  resolution  requiring  the  company 
to  be  wound  up  voluntarily;  II.  When  the  company  has  passed  a  special  resolution 
requiring  the  company  to  be  wound  up  voluntarily.  —  E.  §  182;  N.  S.  W.  a.  (No.  40 
of  1899)  130;  V.  a.  (No.  1074)  114,  115;  T.  a.  (33  Vic.  No.  22)  156;  Q.  e.  (27  Vio.  No.  4)  119; 
W.  A.  a.  (56  Vic.  No.  8)  137;  N.  Z.  220. 

Commencement  of  voluntary  winding-up.  135.  A  voluntary  winding-up  shall 
be  deemed  to  commence  at  the  time  of  the  passing  of  the  resolution  authorising  such 
■winding-up.  —  E.  §  183;  N.  S.  W.  a.  (No.  40  of  1899)  131;  V.  a.  (No.  1074)  116;  T.  a.  (33  Vic. 
No.  22)  157;  Q.  e.  (27  Vic.  No.  4)  120;  W.  A.  a.  (56  Vic.  No.  8)  138;  N.  Z.  221. 

Notice  of  resolution  to  wind  up  voluntarily.  136.  Notice  of  any  resolution 
passed  for  winding  up  a  company  voluntarily  shall  be  given  by  advertisement 
in  the  Qovernment  Gazette,  and  a  copy  of  such  resolution  shall  be  forthwith  for- 
warded by  the  company  to  the  Registrar,  who  shall  make  a  minute  thereof  in 
his  books  relating  to  the  company.  —  E.  §  185;  N.  S.  W.  a.  (No.  40  of  1899)  133;  V.  a. 
(No.  1074)  118;  T.  a.  (33  Vic.  No.  22)  159;  Q.  e.  (27  Vic.  No.  4)  122;  W.  A.  a.  (56  Vic.  No.  8) 
140;  N.  Z.  223. 
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Consequences  of  a  voluntary  winding-up.  137.  The  following  consequences  shall 
ensue  upon  the  voluntary  winding-up  of  a  company:  I.  A  liquidator  or  liquidators 
shall  be  appointed  for  the  purpose  of  winding  up  the  affairs  of  the  company  and 
distributing  the  property;  II.  The  company,  in  general  meeting,  shall  appoint  such 
person  or  persons  as  it  thinks  fit  to  be  liquidator  or  Mquidators,  and  may  fix  the 
remimeration  to  be  paid  to  him  or  them;  III.  If  several  persons  are  appointed,  all 
the  provisions  herein  contained,  in  reference  to  one  liquidator,  shall  apply  to  them; 

IV.  Upon  the  appointment  of  a  hquidator,  aU  the  powers  of  the  directors  shall  cease, 
except  in  so  far  as  the  company  in  general  meeting,  or  the  liquidator,  may  sanction 
the  continuance  of  such  powers;  V.  When  severtd  liquidators  are  appointed,  every 
power  hereby  given  may  be  exercised  by  such  one  or  more  of  them  as  may  be  deter- 
mined at  the  time  of  their  appointment,  or,  in  default  of  such  determination,  by 
any  number  not  less  than  two;  VI.  The  hquidator  may  exercise  aU  powers  and 
discretions,  and  shall  perform  all  duties  by  this  Act  given  to  the  official  liquidator ; 
Vn.  Any  hst  of  contributories  settled  by  the  liquidator  shall  be  prima  facie  evidence 
of  the  Uabihty  of  the  persons  named  therein  to  be  contributories.  —  E.  §  186;  N. 
S.  W.  a.  (No.  40  of  1899)  134;  V.  a.  (No.  1074)  119;  T.  a.  (33  Vic.  No.  22)  160;  Q.  e.  (27  Vic. 
No.  4)  123;  W.  A.  a.  (56  Vic.  No.  8)  141;  N.  Z.  224. 

Power  of  company  to  delegate  authority  to  appoint  liquidators.  138.  A  company 
about  to  be  wound  up  voluntarily,  or  in  the  course  of  being  wound  up  voluntarily, 
may,  by  special  resolution,  delegate  to  its  creditors,  or  to  any  committee  of  its 
creditors,  the  power  of  appointing  hquidators,  or  any  of  them,  and  suppl3dng  any 
vacancies  in  the  appointment  of  hquidators;  or  may,  by  a  like  resolution,  enter 
into  any  arrangement  with  respect  to  the  powers  to  be  exercised  by  the  liqui- 
dator and  the  manner  in  which  they  are  to  be  exercised;  and  any  act  done  by 
the  creditors  in  pursuance  of  such  delegated  power,  shall  have  the  same  effect 
as  if  it  had  been  done  by  the  company.   —  E.  §  190;  N.  S.  W.  a.  (No.  40  of  1899)  136; 

V.  a.  (No.  1074)  121;  T.  a,.  (33  Vic.  No.  22)  162;  Q.  e.  (27  Vic.  No.  4)  125;  W.  A.  a.  (66  Vio. 
No.  8)  142;  N.  Z.  225. 

Arrangement,  when  binding  on  creditors.  139.  Any  arrangement  entered  into 
between  a  company  about  to  be  wound  up  voluntarily,  or  in  the  course  of  being 
wound  up  voltmtanly,  and  its  creditors,  shall  be  binding  on  the  company  if  sanc- 
tioned by  special  resolution,  and  on  the  creditors  if  acceded  to  by  three-fourths 
in  number  and  value  of  the  creditors,  subject  to  such  right  of  appeal  as  is  herein- 
after mentioned.  Creditors  for  under  five  pounds  are,  for  the  purposes  of  this  section, 
to  be  reckoned  in  value  only.  —  E.  §  191  (1);  N.  S.  W.  a.  (No.  40  of  1899)  159  (1);  V.  a. 
(No.  1074)  122;  T.  e.  (59  Vic.  No.  19)  19;  Q.  e.  (27  Vic.  No.  4)  126;  W.  A.  ».  (56  Vic.  No.  8) 
143;  N.  Z.  260. 

Appeal.  140.  Any  creditor,  contributory,  or  member  of  a  company  that  has, 
in  manner  aforesaid,  entered  into  any  arrangements  with  its  creditors,  may,  within 
three  weeks  from  the  date  of  the  completion  of  such  arrangement,  appeal  to  the 
Court  against  such  arrangement,  and  the  Court  may  thereupon,  as  it  thinks  just, 
amend,  vary,  or  confirm  the  same.  —  E.  §  191  (2);  N.  S.  W.  a.  (No.  40  of  1899)  159(2); 
V.  a.  (No.  1074)  123;  T.  c.  (59  Vic.  No.  19)  19;  Q.  e.  (27  Vio.  No.  4)  127;  W.  A.  ».  (56  Vic.  No.  8) 
144;  N.  Z.  260. 

Power  of  liquidators  to  call  general  meeting.  141.  Where  a  company  is  being 
wound  up  voluntarily,  the  hquidator  may,  from  time  to  time,  during  the  contin- 
uance of  such  winding-up,  summon  general  meetings  of  the  company,  for  the 
purpose  of  obtaining  the  sanction  of  the  company,  by  special  resolution,  or  for  any 
other  purposes  he  thinks  fit;  and  in  the  event  of  the  winding-up  continuing  for  more 
than  one  year,  the  hquidator  shall  summon  a  general  meeting  of  the  company  at 
the  end  of  the  first  year,  and  of  each  succeeding  year  from  the  commencement  of 
the  winding-up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay  before 
such  loeeting  an  account  showing  his  acts  and  deaUngs,  and  the  manner  in  which 
the  winding-up  has  been  conducted  during  the  preceding  year.  —  E.  §  194-  N. 
S.  W.  a.  (No.  40  of  1899)  138;  V.  a.  (No.  1074)  125;  T.  «.  (33  Vic.  No.  22)  166;  Q.  e.  (27  Vio. 
No.  4)  129;  W.  A.  a.  (56  Vic.  No.  8)  145;  N.  Z.  227. 

Power  to  fill  up  vacancy  in  liquidators.  142.  Where  any  vacancy  occurs  in  the 
office  of  a  hquidator  appointed  by  the  company,  by  death,  resignation,  or  other- 
wise, the  company  in  general  meeting  may  (subject  to  any  arrangement  they  may 
have  entered  into  with  their  creditors)  fDl  up  such  vacancy,  and  a  general  meeting 
for  the  purpose  of  fiUing  up  such  vacancy  may  be  convened  by  the  continuing 
hquidator  (if  any)  or  by  any  contributory  of  the  company;  and  shall  be  deemed 
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to  have  been  duly  held,  if  held  in  manner  prescribed  by  the  articles  of  the  company, 
or  in  such  manner  as  may,  on  application  by  the  continuing  hquidator  (if  any)  or 
by  any  contributory  or  member  of  the  company,  be  determined  by  the  Court.  — 
E.  §  189;  N.  S.  W.  a.  (No.  40  of  1899)  139;  V.  a.  (No.  1074)  126;  T.  a.  (33  Vic.  No.  22)  167;  Q.  e. 
(27  Vic.  No.  4)  130;  W.  A.  a.  (56  Vic.  No.  8)  146;  N.  Z.  228. 

Power  of  Court  to  appoint  a  liquidator  or  liquidators.  143.  Where,  from  any 
cause  whatever,  there  is  no  Hquidator  acting  in  the  case  of  a  voluntary  winding-up, 
the  Coittt  may,  on  the  appUcation  of  a  creditor,  contributory,  or  member  of  the 
company,  appoint  a  liquidator  or  Uquidators.  The  Coiu-t  may  also,  on  due  cause 
shown,  remove  any  hquidator,  and  appoint  another  liquidator  to  act  in  a  voluntary 
winding-up.  —  E.  §  186;  N.  S.  W.  a.  (No.  40  of  1899)  140;  V.  a.  (No.  1074)  127;  T.  a.  (33  Vic. 
No.  22)  168;  Q.  e.  (27  Vic.  No.  4)  131;  W.A.  a.  (56  Vic.  No.  8)  147;  N.  Z.  229. 

Liquidator  on  conclusion  of  winding-up  to  prepare  an  account.  144.  As  soon 
as  the  affairs  of  the  company  are  fuUy  wound  up,  the  hquidator  shall  prepare  an 
account  showing  the  manner  in  which  such  winding-up  has  been  conducted,  and  the 
property  of  the  company  disposed  of,  and  thereupon  he  shall  caU  a  general  meeting 
of  the  company  for  the  purpose  of  having  the  account  laid  before  them,  and  hearing 
any  explanation  that  may  be  given  by  the  hquidator.  The  meeting  shall  be  called 
by  advertisement,  specifying  the  time,  place,  and  object,  of  such  meeting,  and  such 
advertisement  shaU  be  pubhshed  in  the  Government  Gazette  one  month  at  least 
previously  to  the  meeting.  —  E.  §  195  (1,  2);  N.  S.  W.  a.  (No.  40  of  1899)  141;  V.  a. 
(No.  1074)  128;  T.  a.  (33  Vie.  No.  22)  169;  Q.  e.  (27  Vic.  No.  4)  132;  W.  A.  a.  (56  Vic.  No.  8)  148; 
N.  Z.  230. 

Liquidator  to  report  meeting  to  Registrar  of  Companies.  145.  The  hquidator 
shall  make  a  return  to  the  Registrar  of  such  meeting  having  been  held,  and  of  the 
date  at  which  the  same  was  held,  and  on  the  expiration  of  three  months  from  the 
date  of  the  registration  of  such  retm-n,  the  company  shall  be  deemed  to  be  dissolved. 
If  the  hquidator  make  default  in  making  such  return  to  the  Registrar,  he  shall  incur 
a  penalty  not  exceeding  five  pounds  for  every  day  during  which  such  default  con- 
tinues. —  E.  §  195  (3);  N.  S.  W.  a.  (No.  40  of  1899)  142,  c.  (No.  22  of  1906)  18;  V.  a.  (No. 
1074)  129;  T.  a.  (33  Vic.  No.  22)  170;  Q.  e.  (27  Vic.  No.  4)  133;  W.  A.  a.  (56  Vic.  No.  8)  149; 
N.  Z.  231. 

Saving  rights  to  creditors.  146.  The  voluntary  winding-up  of  a  company  shall 
not  be  a  bar  to  the  right  of  any  creditor  of  such  company  to  have  the  same  wound 
up  under  order  of  the  Court,  if  the  Court  is  of  opinion  that  the  rights  of  such  creditor 
will  be  prejudiced  by  a  voluntary  winding-up.  —  E.  §  197;  N.  S.  W.  a.  (No.  40  of  1899) 
144;  V.  a.  (No.  1074)  131;  T.  a.  (33  Vic.  No.  22)  172;  Q.  e.  (27  Vic.  No.  4)  135;  W.  A.  a.  (56 
Vic.  No.  8)  150;  N.  Z.  233. 

Power  of  Court  to  adopt  proceedings  of  voluntary  winding  up.  147.  Where  a 
company  is  being  wound  up  voluntarily  and  proceedings  are  taken  to  have  it  wound 
up  under  order  of  the  Coxurt,  the  Court  may,  notwithstanding  that  it  makes  an  order 
directing  the  company  to  be  wound  up  under  order  of  the  Court,  provide  in  such 
order,  or  in  any  other  order,  for  the  adoption  of  all  or  any  of  the  proceedings  taken 
in  the  course  of  the  voluntary  winding-up.  —  E.  §  198;  N.  S.  W.  a.  (No.  40  of  1899) 
146;  V.  a.  (No.  1074)  132;  T.  a.  (33  Vic.  No.  22)  173;  Q.  e.  (27  Vic.  No.  4)  136;  W.  A.  a.  (56 
Vic.  No.  8)  151;  N.  Z.  234. 

Provisions  applying  to  winding-up,  whether  under  the  order  of  the  Court  or 

voluntary. 

Liquidator.  148.  In  the  sections  in  this  Part  of  this  Act  hereinafter  contained 
the  word  "hquidator"  shaU  include  "official  hquidator". 

Power  of  Court  to  stay  proceedings.  149.  The  Court  may,  at  any  time  after  the 
commencement  of  the  winding-up  of  a  company,  upon  the  apphcation  by  motion 
of  any  creditor,  shareholder,  or  contributory  of  the  company,  and  upon  proof  to 
the  satisfaction  of  the  Court  that  all  proceedings  in  relation  to  such  winding-up 
ought  to  be  stayed,  make  an  order  staying  the  same,  either  altogether  or  for  a  hmited 
time,  on  such  terms  and  subject  to  such  conditions  as  it  deems  fit.  —  E.  §  144; 
N.  S.  W.  a.  (No.  40  of  1899)  97;  V.  a.  (No.  1074)  84;  T.  a.  (33  Vic.  No.  22)  122;  Q.  e.  (27  Vic. 
No.  4)  88;  W.  A.  a.  (56  Vic.  No.  8)  116;  N.  Z.  184. 

Effect  of  winding-up  on  status  of  company.  150.  When  a  company  is  being 
wound  up  the  company  shall,  from  the  date  of  the  commencement  of  such  winding- 
up,  subject,  however,  to  any  order  made  under  section  149,  cease  to  carry  on  its 
business,  except  in  so  far  as  may  be  required  for  the  beneficial  winding-up  thereof, 
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and  all  transfers  of  shares,  except  transfers  made  to  or  with  the  sanction  of  the 
liquidator,  or  alteration  in  the  status  of  the  members  of  the  company  taking  place 
after  the  commencement  of  such  winding-up,  shall  be  void;  but  its  corporate  state, 
and  all  its  corporate  powers,  shall,  notwithstanding  that  it  is  otherwise  provided 
by  its  articles,  continue  until  the  affairs  of  the  company  are  wound  up.  —  E. 
§  205;  N.  S.  W.  a.  (No.  40  of  1899)  132;  V.  a.  (No.  1074)  117;  T.  a.  (33  Vic.  No.  22)  158;  Q.  «. 
(27  Vic.  No.  4)  121;  W.  A.  a.  (56  Vic.  No.  8)  139;  N.  Z.  222. 

Priority  of  debts.  151.  1.  In  the  distribution  of  the  assets  of  any  company 
being  wound  up  there  shall  be  paid  in  priority  to  all  other  debts:  a)  All  wages  or 
salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to  the  company  dxiring 
four  months  before  the  date  of  the  commencement  of  the  winding-up,  not  exceeding 
fifty  pounds;  and  b)  AH  wages  of  any  laborer  or  workman,  not  exceeding  twenty- 
five  pounds,  whether  payable  for  time  or  for  piece  work,  in  respect  of  services  rendered 
to  the  company  during  two  months  before  the  commencement  of  the  winding-up: 
Provided  that  where  any  laborer  in  husbandry  has  entered  into  a  contract  for  the 
payment  of  a  portion  of  his  wages  in  a  lump  sum  at  the  end  of  the  year  of  hiring, 
he  shall  have  priority  in  respect  of  the  whole  of  such  sum,  or  a  part  thereof,  as  the 
Court  may  decide  to  be  due  under  the  contract,  proportionate  to  the  time  of  service 
up  to  the  commencement  of  the  winding-up.  2.  The  above-mentioned  debts  shall 
rank  equally  between  themselves  and  shall  be  paid  in  full,  unless  the  assets  of  the 
company  are  insufficient  to  meet  them,  in  which  case  they  shall  abate  in  equal 
proportions  between  themselves.  3.  Subject  to  the  retention  of  such  sums  as  may 
be  necessary  for  the  costs  of  the  winding-up  or  otherwise,  the  above-mentioned 
debts  shall  be  discharged  forthwith,  so  far  as  the  assets  of  the  company  are 
sufficient.  —  E.  §  209;  N.  S.  W.  a.  (No.  40  of  1899)  134  (1);  V.  f.  (No.  1482)  148;  T.  c.  (69 
Vic.  No.  19)  29;  Q.  e.  (27  Vic.  No.  4)  123  (1),  h.  (56  Vic.  No.  24)  21;  W.  A.  ».  (56  Vic.  No.  8)  147; 
N.  Z.  249. 

Company's  property,  how  disposed  of.  152.  The  property  of  the  company  shall, 
subject  to  the  provisions  of  the  last  preceding  section,  be  applied  in  satisfaction  of 
its  liabilities  pari  passu,  and  subject  thereto  shall,  unless  it  be  otherwise  provided 
by  the  articles,  be  distributed  amongst  the  members  according  to  their  rights  and 
interests  in  the  company.  —  E.  §  186  (1);  N.  S.  W.  a.  (No.  40  of  1899)  134  (1);  V.  a. 
(No.  1074)  119  (1);  T.  a.  (33  Vic.  No.  22)  160  (1);  Q.  e.  (27  Vic.  No.  4)  123  (1);  W.  A.  ».  (56 
Vic.  No.  8)  155;  N.  Z.  224. 

Court  may  have  regard  to  wishes  of  creditors,  shareholders,  or  eontributories. 
Liquidator  to  summon  meetings  of  creditors,  eontributories,  or  shareholders.  Liqui- 
dator to  have  regard  to  directions  of  creditors,  eontributories,  or  shareholders.   153. 

1.  The  Court  may,  in  determining  whether  a  company  is  to  be  wound  up  under 
order  of  the  Court  or  voluntarily,  and  also  in  the  appointment  of  an  official  Uqui- 
dator  or  official  liquidators,  and  in  all  other  matters  relating  to  a  winding-up,  either 
vmder  order  of  the  Court  or  voluntarily,  have  regard  to  the  wishes  of  the  creditors, 
eontributories.  or  shareholders  as  proved  to  it  by  sufficient  evidence,  and  may 
direct  meetings  of  the  creditors,  eontributories,  or  shareholders  to  be  summoned, 
held,  and  regulated  in  such  manner  as  the  Court  may  direct,  for  the  purpose  of 
ascertaining  their  wishes,  and  may  appoint  a  person  to  act  as  chairman  of  any  such 
meeting  and  to  report  the  result  of  such  meeting  to  the  Court.  2.  The  hquidator 
may  from  time  to  time  summon  general  meetings  of  the  creditors  or  eontributories, 
or  in  case  of  a  no-Uabihty  company,  of  the  shareholders,  for  the  purpose  of  ascer- 
taining their  wishes,  and  he  shall  summon  meetings  at  such  times  as  such  creditors, 
eontributories,  or  shareholders,  by  resolution,  either  at  the  meeting  appointing  the 
hquidator  or  otherwise,  may  direct,  or  whenever  requested  in  writing  to  do  so  by 
one-tenth  in  value  of  the  creditors,  eontributories,  or  shareholders,  as  the  case  may 
be.  3.  Subject  to  the  power  of  control  given  to  the  Court,  the  hquidator  shall,  in  the 
administration  and  realisation  of  the  property  of  the  company,  have  regard  to  any 
directions  that  may  be  given  by  resolution  of  the  creditors,  eontributories,  or  share- 
holders, at  any  general  meeting,  and  any  directions  so  given  by  the  creditors  shall, 
in  case  of  conflict,  be  deemed  to  override  any  directions  given  by  the  eontributories 
or  shareholders.  4.  In  the  case  of  a  meeting  of  creditors,  regard  shall  be  had  to  the 
value  of  the  debts  due  to  each  creditor;  and  in  the  case  of  eontributories  or  share- 
holders, to  the  number  of  votes  conferred  on  each  contributory  or  shareholder  by 
the  articles  of  the  company.  —  E.  §§  145,  219;  N.  S.  W.  a.  (No.  40  of  1899)  100,  148; 
V.  a.  (No.  1074)  86,  135;  T.  a.  (33  Vic.  No.  22)  124,  176;  Q.  e.  (27  Vic.  No.  4)  90,  139;  W.  A.  *. 
(56  Vic.  No.  8)  156;   N.  Z.  185,  236. 
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Power  for  liquidators,  creditors,  contributories,  or  shareholders  in  voluntary 
winding-up,  to  apply  to  Court.  154.  1.  Where  a  company  is  being  wound  up  under 
order  of  the  Court  or  voluntarily,  the  liquidator,  or  any  creditor,  contributory,  or 
shareholder  of  the  company,  may  apply  to  the  Court  to  determine  any  question 
arising  in  the  matter  of  such  winding-up,  to  direct  or  control  the  exercise  of  any 
power  or  discretion  vested  in  the  liquidator,  and  whether  or  not  such  power  or  dis- 
cretion is  subject  to  the  sanction  of  any  resolution  or  meeting  of  the  company  or 
its  contributories,  or  shareholders,  or  of  creditors,  and,  in  the  case  of  a  voluntary 
winding-up,  to  exercise  as  to  enforcing  calls,  or  as  to  the  staying  of  actions  or  other 
proceedings  or  as  to  any  other  matter,  all  or  any  of  the  powers  which  the  Court 
might  exercise  if  the  company  were  being  wound  up  by  order  of  the  Court.  2.  The 
Court,  if  satisfied  that  the  determination  of  such  question,  the  direction  or  control 
of  such  power  or  discretion,  or  the  required  exercise  of  power,  will  be  just  and  bene- 
ficial, may  accede  wholly  or  partially  to  such  application,  on  such  terms  and  sub- 
ject to  such  conditions  as  the  Court  thinks  fit,  or  it  may  make  such  other  order  or 
decree  on  such  application  as  justice  may  require.  —  E.  §  193;  N.  S.  W.  a.  (No.  40 
of  1899)  137;  V.  a.  (No.  1074)  124;  T.  a.  (33  Vic.  No.  22)  165;  Q.  e.  (27  Vic.  No.  4)  128;  W.  A.  a. 
(56  Vie.  No.  8)  157;  N.  Z.  226. 

No  call  in  certain  cases.  155.  As  to  any  company  registered  after  the  coming 
into  operation  of  The  Companies  Act  Amendment  Act,  1886,  unless  the  contrary 
shall  be  provided  by  the  memorandum  or  articles,  no  caU  shall  be  made  for  the 
purpose  only  of  placing  shares  not  fully  paid  up  upon  an  equality  with  shares  issued 
as  paid  up  to  a  greater  amount  in  cases  where  such  greater  amount  shall  not  have 
been  actually  paid  in  cash.  —  W.  A.  a.  (56  Vic.  No.  8)  158. 

Power  of  Court  to  summon  persons  before  it,  suspected  of  having  property  of 
company.  Examination  of  parties  by  Court.  156.  1.  The  Court  may,  after  it  has 
made  an  order  for  winding-up  the  company,  summon  before  it  the  liquidator  or  any 
officer  of  the  company  or  person  known  or  suspected  to  have  in  his  possession  any 
of  the  estate  or  effects  of  the  company,  or  supposed  to  be  indebted  to  the  company 
or  any  person  whom  the  Court  may  deem  capable  of  giving  information  concerning 
the  trade,  dealings,  estate,  or  effects  of  the  company;  and  the  Court  may  require 
any  such  Mquidator,  officer,  or  person  to  produce  any  books,  papers,  deeds,  writings, 
or  other  documents  in  his  custody  or  power  relating  to  the  company.  2.  If  any 
person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his  expenses,  refuses 
or  neglects  to  come  before  the  Court  at  the  time  appointed,  having  no  lawful  im- 
pediment made  known  to  the  Court  at  time  of  sitting  and  allowed  by  it,  the  Court 
may  cause  such  person  to  be  apprehended  and  brought  before  the  Court  for  exami- 
nation. 3.  Where  any  person  claims  any  Hen  on  papers,  deeds,  writings,  or  docu- 
ments produced  by  him,  his  production  thereof  shall  be  without  prejudice  to  such 
Uen,  and  the  Court  shall  have  jurisdiction  in  the  winding-up  to  determine  aU  questions 
relating  to  such  lien.  4.  The  (5ourt  may  examine  upon  oath,  either  by  word  of  mouth 
or  upon  written  interrogatories,  any  person  appearing  or  brought  before  it 
under  this  section  concerning  the  affairs,  deaUngs,  estate,  or  effects  of  the 
company,  and  may  reduce  into  writing  the  answers  of  every  such  person  and 
require  him  to  subscribe  the  same.  —  E.  §  174;  N.  S.  W.  a.  (No.  40  of  1899)  123,  124; 
V.  a.  (No.  1074)  109,  110;  T  .a.  (33  Vic.  No.  22,  147,  148;  Q.  e.  (27  Vic.  No.  4)  112,  113;  W.  A.  a. 
(56  Vic.  No.  8)  159;  N.  Z.  210,  211. 

Power  to  arrest  contributory  about  to  abscond  or  to  remove  or  conceal  any  of 
his  property.  157.  The  Court  may  at  any  time  before  or  after  it  has  made  an  order  for 
winding-up  a  company,  or  after  the  passing  of  a  resolution  for  winding-up  a  company 
voluntarily,  upon  proof  being  given  that  there  is  probable  cause  for  believing  that 
any  contributory  to  such  company  is  about  to  quit  the  said  Province  or  otherwise 
abscond,  or  to  remove  or  conceal  any  of  his  goods  or  chattels  for  the  purpose  of 
evading  payment  of  calls,  or  for  avoiding  examination  in  respect  of  the  affairs  of 
the  company,  cause  such  contributory  to  be  arrested,  and  liis  books,  papers,  moneys, 
securities  for  moneys,  goods,  and  chattels  to  be  seized,  and  him  and  them  to  be 
safely  kept  until  such  time  as  the  Court  may  order.  —  E.  §  176;  N.  S.  W.  a.  (No.  40 
of  1899)  125;  V.a.  (No.  1074)  111;  T.  a.  (33  Vic.  No.  22)  149;  Q.  e.  (27  Vic.  No.  4)  114;  W.  A.  a. 
(56  Vic.  No.  8)  160;  N.  Z.  212. 

Powers  of  Court  cumulative.  158.  Any  powers  by  this  Act  conferred  on  the 
Court  shall  be  deemed  to  be  in  addition  to,  and  not  in  restriction  of,  any  other 
powers  subsisting  of  instituting  proceedings  against  any  contributory,  or  the  estate 
B  28 
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of  any  contributory,  or  against  any  debtor  of  the  company,  for  the  recovery  of 
any  call  or  other  sums  due  from  such  contributory,  or  debtor,  or  his  estate, 
and  such  proceedings  may  be  instituted  accordingly.  —  E.  §  177;  N.  S.  W.  a.  (No.  40 
of  1899)  126;  V.  a.  (No.  1074)  112;  T.  a.  (33  Vie.  No.  22)  150;  Q.  e.  (27  Vio.  No.  4)  115; 
W.  A.  a.  (56  Vio.  No.  8)  161;  N.  Z.  213. 

Creditors  to  receive  interest  before  surplus  is  divided.  159.  The  contributories 
or  shareholders  shall  not  be  entitled  to  have  any  surplus,  after  payment  of 
twenty  shillings  in  the  pound  on  the  debts  of  the  company,  divided 
amongst  themselves  until,  first,  the  creditors  of  the  company  whose  debts 
are  entitled  to  carry  interest  shall  have  received  interest  on  such  debts  at 
the  rate  of  five  pounds  per  centum  per  annum,  to  be  calculated  from  the  date 
of  the  order  for  winding  up  the  company;  and,  secondly,  all  other  creditors 
shall  have  been  paid  interest  on  their  debts,  from  the  same  date,  at  the  rate 
of  four  pounds  per  centum  per  annum.  —  Cp.  E.  §  237;  V.  f.  (No.  1482)  153; 
W.  A.  a.  (56  Vic.  No.  8)  162.  —  As  to  distribution  of  surplus  assets  of  a  no-liability  company. 
Bee  note  to  §  219. 

Costs  of  voluntary  liquidation.  160.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  winding-up  of  a  company,  including  the  remuneration  of  the 
Uquidator,  shall  be  payable  out  of  the  assets  of  the  company,  in  priority 
to  all  other  claims.  —  E.  §§  171,  196;  N.  S.  W.  a.  (No.  40  of  1899)  118,  143;  V.  a. 
(No.  1074)  104,  130;  T.  a.  (33  Vio.  No.  22)  142,  171;  Q.  e.  (27  Vio.  No.  4)  108,  130;  W.  A.  a. 
(56  Vic.  No.  8)  163;  N.  Z.  206,  232. 

Provision  in  case  of  representative  contributory  not  paying  moneys  ordered. 

161.  If  any  person,  made  a  contributory  as  representative  of  a  deceased 
contributory,  makes  default  in  paying  any  sum  ordered  to  be  paid  by  him, 
proceedings  may  be  taken  for  administering  the  real  estate  and  personal  estate 
of  such  deceased  contributory,  or  either  of  such  estates,  and  of  compelling 
payment  thereout  of  the  moneys  due.  —  N.  S.  W.  a.  (No.  40  of  1899)  114;  V.  a. 
(No.  1074)  100;  T.  a.  (33  Vic.  No.  22)  138;  Q.  e.  (27  Vic.  No.  4)  104;  W.  A.  a.  (56  Vic.  No.  8) 
164;  N.  Z.  202. 

Effect  of  winding-up  on  share  capital  of  company  limited  by  guarantee.  162.  Where 
a  company  hmited  by  guarantee  and  having  a  capital  divided  into  shares  is  being 
wound  up,  any  share  capital  that  may  not  have  been  called  up  shall  be  deemed  to 
be  assets  of  the  company,  and  to  be  a  specialty  debt  due  from  each  member  to  the 
company,  to  the  extent  of  any  sums  that  may  be  unpaid  on  any  shares  held  by  him, 
and  payable  at  such  time  as  may  be  appointed  by  the  Uquidator.  —  B.  §  123(3); 
N.  S.  W.  a.  (No.  40  of  1899)  99,  135;  V.  ».  (No.  1074)  85,  120;  T.  a.  (33  Vic.  No.  22)  123,  161; 
Q.  e.  (27  Vic.  No  4)  89,  124;  N.  Z.  245. 

The  books  of  the  company  to  be  evidence.  16B.  When  any  company  is  being 
wound  up,  all  books,  accounts,  and  documents  of  the  company  and  of  the  Uquidator 
shall,  as  between  the  contributories  or  members  of  the  company  be  prima  facie 
evidence  of  the  truth  of  aU  matters  piu-porting  to  be  therein  recorded.  —  E.  §  220; 
N.  S.  W.  a.  (No.  40  of  1899)  153;  V.  a.  (No.  1074)  139;  T.  a.  (33  Vic.  No.  22)  181;  Q.  e.  (27  Vio. 
No.  4)  144;  W.  A.  a.  (56  Vic.  No.  8)  165;  N.  Z.  250. 

As  to  disposal  of  books,  accounts,  and  documents  of  company.  164.  Where  any 
company  has  been  wound  up  under  this  Act,  and  is  about  to  be  dissolved,  the  books, 
accounts,  and  documents  of  the  company  and  of  the  Uquidators  may  be  disposed 
of  in  such  way  as  the  Court,  in  the  case  of  a  winding-up  under  order  of  the  Court,  or 
the  company,  by  special  resolution,  in  case  of  a  voluntary  winding-up,  shall  direct; 
but,  after  the  lapse  of  three  years  from  the  date  of  such  dissolution  no  responsibiUty 
shall  rest  upon  the  company  or  the  Uquidators,  or  any  one  to  whom  the  custody 
of  such  books,  accounts,  and  documents  has  been  committed,  by  reason  that 
the  same  or  any  of  them  cannot  be  made  available  for  any  party  or  parties 
claiming  to  be  interested  therein.  —  E.  §  222;  N.  S.  W.  a.  (No.  40  of  1899)  99,  135;  V.  a. 
(No.  1074)  85,  120;  T.  a.  (33  Vio.  No.  22)  123,  161;  Q.  e.  (27  Vio.  No.  4)  89.  124;  W.  A.  a. 
(56  Vic.  No.  8)  166;  N.  Z.  245. 

Inspection  of  books.  165.  When  an  order  has  been  made  for  winding-up  a  com- 
pany, the  Court  may  make  such  order  for  the  inspection  by  the  creditors,  members, 
and  contributories  of  the  company  of  its  books  and  papers  as  the  Court  thinks  just; 
and  any  books  and  papers  in  the  possession  of  the  company  may  be  inspected  by 
creditors,  members,  or  contributories,  in  conformity  with  the  order  of  the  Court. 
—  E.  §  221;  N.  S.  W.  a.  (No.  40  of  1899)  155;  V.  a.  (No.  1074)  141;  T.  a.  (33  Vic.  No.  22) 
183;  Q.  e.  (27  Vic.  No.  4)  146;  W.  A.  a.  (56  Vic.  No.  8)  167;  N.  Z.  253. 
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Power  of  assignee  to  sue.  166.  Any  person  to  whom  any  chose  in  action  belonging 
to  the  company  is  assigned  in  pursuance  of  this  Act,  may  bring  or  defend  any  action 
relating  to  such  chose  in  action  in  his  own  name.  —  N.  S.  W.  a.  (No.  40  of  1899) 
166;  V.  a.  (No.  1074)  142;  T.  a.  (33  Vic.  No.  22)  184;  Q.  e.  (27  Vic.  No.  4)  147;  W.  A.  rt. 
(66  Vic.  No.  8)  168;  N.  Z.  167. 

All  debts  or  liabilities  to  be  provable  debts.  167.  All  debts  or  liabihties,  present 
or  future,  liquidated  or  imliquidated,  certain  or  contingent,  to  which  a  company 
shall  be  subject  at  the  commencement  of  the  winding-up,  or  to  which  the  company 
may  become  subject  by  reason  of  any  obligation  incurred  previously  to  such  com- 
mencement, shall  be  deemed  debts  provable  in  the  winding-up :  Provided  that  nothing 
herein  contained  shall  apply  to  demands  in  the  nature  of  unliquidated  damages 
arising  otherwise  than  by  reason  of  a  contract  or  promise.  —  E.  §206;  N.  s.  W.  a. 
(No.  40  of  1899)  167;  V.  a.  (No.  1074)  143;  T.  a.  (33  Vic.  No.  22)  186;  Q.  e.  (27  Vic.  No.  4) 
148;  W.  A.  a.  (66  Vic.  No.  8)  169. 

Liquidator  to  make  valuation  of  provable  debts.  168.  An  estimate  shall  be  made 
according  to  the  rules  so  far  as  they  may  be  appHcable,  and  when  they  are  not  appli- 
cable, then,  at  the  discretion  of  the  Hquidator,  of  the  value  of  any  such  provable 
debt  as  aforesaid,  which,  by  reason  of  its  being  subject  to  any  contingency  or  con- 
tingencies, or  for  any  other  reason,  does  not  bear  a  certain  value.  —  See  notes 
to  §  167,  supra,  and  W.  A.  a.  (56  Vic.  No.  8)  170. 

Person  aggrieved  by  liquidator's  estimate  may  appeal  to  Court.  169.  Any  person 
aggrieved  by  any  estimate  made  by  the  hquidator  as  aforesaid  may  appeal  to  the 
Court,  and  the  Court  may,  if  it  think  the  value  of  the  debt  or  liability  incapable  of 
being  fairly  estimated,  make  an  order  to  that  effect,  and  upon  such  order  being 
made,  such  debt  or  habihty  shaU,  for  the  pm-poses  of  this  Act,  be  deemed  not  to  be 
a  provable  debt;  but  if  the  Court  think  that  the  value  of  the  debt  or  habihty  is 
capable  of  being  fairly  estimated,  it  may  direct  such  value  to  be  assessed  before  the 
Court  with  or  without  a  jury,  and  may  give  all  necessary  directions  for  such  piu^ose, 
and  the  amount  of  such  value  when  assessed  shall  be  a  provable  debt.  —  See 
notes  to  §  167,  sitpra;  W.  A.  a.  (56  Vic.  No.  8)  171,  Cp.  E.   Winding-up  RuUa,  1890,  111. 

Reading  of  section  6  of  Supreme  Court  Act.  170.  Section  6,  sub-section  1.,  of  The 
Swpreme  Court  Act,  1878,  shall  be  read  as  if  the  words  "or  The  Companies  Act,  1892" 
were  inserted  therein  after  the  words  "The  Companies  Act,  1864",  and  the  same  sub- 
section shall,  in  regard  to  companies,  be  subject  to  the  provisions  of  this  Act. 

General  scheme  of  liquidation  may  be  sanctioned.  171.  The  Hquidator  may, 
with  the  sanction  of  a  special  resolution  of  the  company,  pay  any  classes  of  creditors 
in  full,  or  make  such  compromise  or  other  arrangements  as  the  liquidator  may  deem 
expedient  with  creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or 
alleging  themselves  to  have  any  claim,  present  or  future,  certain  or  contingent, 
ascertained  or  sounding  only  in  damages,  against  the  company  whereby  the 
company  may  be  rendered  Mable.  —  E.  §  214;  N.  S.  W.  a.  (No.  40  of  1899)  168; 
V.  a.  (No.  1074)  144;  T.  a.  (33  Vic.  No.  22)  186;  Q.  e.  (27  Vic.  No.  4)  149;  W.  A.  a.  (66  Vic. 
No.  8)  173;  N.  Z.  268. 

Power  to  compromise.  Where  compromise  proposed,  Court  may  order  meeting 
of  creditors  to  decide  as  to  same.  172.  The  hquidator  may,  with  the  sanction  of  a 
special  resolution  of  the  company,  compromise  all  calls,  and  habUities  to  calls, 
debts  and  Uabihties  capable  of  resulting  in  debts,  and  all  claims,  whether  present  or 
future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  subsisting  or 
supposed  to  subsist  between  the  company  and  any  contributory,  or  alleged  contribu- 
tory, or  other  debtor  or  person  apprehending  habihty  to  the  company,  and  all  ques- 
tions in  any  way  relating  to  or  affecting  the  assets  of  the  company,  or  the  winding-up 
of  the  company,  upon  the  receipt  of  such  sums  payable  at  such  times  and  generally 
upon  such  terms  as  may  be  agreed  upon,  with  power  for  the  hquidator  to  take  any 
security  for  the  discharge  of  such  debts  or  habUities,  and  to  give  complete  discharges 
in  respect  of  all  or  any  such  calls,  debts,  or  habihties.  1.  Where  any  compromise 
or  arrangement  shall  be  proposed  between  a  company,  which  is,  at  the  time  of  the 
passing  of  this  Act  or  afterwards,  in  the  course  of  being  wound  up,  and  the  creditors 
of  such  company,  or  any  class  of  such  creditors,  the  Court  may,  on  the  apphcation 
in  a  summary  way  of  any  creditor  or  hquidator,  order  that  a  meeting  of  such  credi- 
tors, or  class  of  creditors,  shall  be  summoned  in  such  manner  as  the  Court  shall 
direct.  2.  If  a  majority  in  number  representing  three-fourths  in  value  of  such  credi- 
tors, or  class  of  creditors,  present  either  in  person,  or  by  attorney,  or  proxy  at  such 
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meeting  and  voting,  shall  agree  to  any  arrangement  or  compromise,  such  arrangement 
or  compromise  shall,  if  sanctioned  by  an  order  of  the  Court,  be  binding  on  all 
such  creditors,  or  class  of  creditors,  as  the  case  may  be,  and  also  on  the  liquidator, 
members,  and  contributories  of  the  company.  Provided  that  where  any  creditor 
is  secured,  wholly  or  partially,  the  benefit  of  his  security  shall  not  be  taken 
away  or  affected  by  any  proceeding  under  this  section.  —  E.  §  214;  N.  S.  W.  a. 
(No.  40  of  1899)  160,  161;  V.  a.  (No.  1074)  145,  b.  (No.  1269)  3—5;  T.  a.  (33  Vic.  No.  22) 
188,  o.  (59  Vic.  No.  19)  18,  19;  Q.  e.  (27  Vic.  No.  4)  150,  f.  (53  Vic.  No.  18)  35;  W.  A.  a. 
(56  Vic.  No.  8)  174;  N.  Z.  258,  260. 

Power  for  liquidators  to  accept  shares,  etc.,  as  a  consideration  tor  sale  of  prop- 
erty of  company.  173.  Where  any  company  is  proposed  to  be  or  is  in  the  course 
of  being  wound  up,  and  the  whole  or  a  portion  of  its  business  or  property  is  pro- 
posed to  be  transferred  or  sold  to  another  company,  the  liquidator  of  the  first-men- 
tioned company  may,  with  the  sanction  of  a  special  resolution  of  the  company  which 
is  being  wound  up  conferring  either  a  general  authority  on  the  Hquidator,  or  an 
authority  in  respect  of  any  particular  arrangement,  receive  in  compensation,  or  part 
compensation,  for  such  transfer  or  sale,  shares,  policies,  or  like  interests  in  such 
other  company,  for  the  purpose  of  distribution  amongst  the  members  of  the  com- 
pany being  wound  up;  or  may  enter  into  any  other  arrangement  whereby  the  mem- 
bers of  the  company  being  wound  up  may,  in  lieu  of  receiving  cash,  shares,  policies, 
or  other  like  interests,  or  in  addition  thereto,  participate  in  the  profits  of,  or  receive 
any  other  benefit  from  the  purchasing  company.  Any  sale  made,  or  arrangement 
entered  into  by  the  liquidators,  in  pursuance  of  this  section,  shall  be  binding  on 
the  members  of  the  company  being  wound  up.  —  E.  §  192  (1,  2);  N.  S.  W.  a.  (No.  40 
of  1899)  261;  V.  a.  (No.  1074)  146;  T.  a.  (33  Vio.  No.  22)  189;  Q.  e.  (27  Vic.  No.  4)  151; 
W.  A.  a.  (56  Vio.  No.  8)  175;  N.  Z.  259  (1—3). 

Protection  of  dissentient  members.  174.  In  the  case  mentioned  in  the  next 
preceding  section,  if  any  member  of  the  company  being  wound  up  who  has  not 
voted  in  favor  of  the  special  resolution  passed  by  the  company  of  which  he  is  a  member 
at  the  meeting  held  for  passing  the  same,  expresses  his  dissent  from  any  such  special 
resolution  in  writing,  addressed  to  the  liquidator,  and  left  at  the  registered  office 
of  the  company,  not  later  than  seven  days  after  the  date  of  the  meeting  at  which 
such  resolution  was  passed,  such  dissentient  member  may  require  the  hquidator 
to  do  one  of  the  following  things,  as  the  hquidator  may  prefer,  that  is  to  say — either 
to  abstain  from  carrying  such  resolution  into  effect,  or  to  purchase  the  interest 
held  by  such  dissentient  member,  at  a  price  to  be  determined  in  manner  herein- 
after mentioned,  such  purchase  money  to  be  paid  before  the  company  is  dissolved, 
and  to  be  raised  by  the  hquidator  in  such  manner  as  he  may  think  fit. 
Where  there  are  more  hquidators  than  one,  the  notice  of  dissent  may  be 
addressed  to  any  of  them.  —  E.  §  192  (3,  4);  N.  S.  W.  a.  (No.  40  of  1899)  261;  V.  a. 
(No.  1074)  147;  T.  a.  (33  Vic.  No.  22)  189;  Q.  e.  (27  Vic.  No.  4)  151;  W.  A.  a.  (56  Vic.  No.  8) 
176;  N.  Z.  259  (2). 

Resolutions  not  invalidated  by  winding-up  of  company.  175.  No  resolution  shall 
be  deemed  invaUd,  for  the  purposes  of  the  two  next  preceding  sections,  by  reason 
that  it  is  passed  antecedently  to,  or  concurrently  with,  any  resolution  for  winding-up 
the  company,  or  for  appointing  hquidators.  — E.  §  192  (5);  N.  S.  W.  a.  (No.  40  of 
1899)  261;  V.  a.  (No.  1074)  148;  T.  a.  (33  Vic.  No.  22)  189;  Q.  e.  (27  Vic.  No.  4)  151;  W.  A.  a 
(56  Vic.  No.  8)  177;  N.  Z.  269  (3). 

Mode  of  determining  price.  176.  The  price  to  be  paid  for  the  purchase  of  the 
interest  of  any  dissentient  member  may  be  determined  by  agreement,  but,  if  the 
parties  differ  about  the  same,  such  difference  shall  be  settled  by  arbitration,  and 
each  party  shall  for  the  purposes  of  such  arbitration  and  of  the  Arbitration  Act,  1891, 
be  deemed  to  have  entered  into  a  written  agreement  to  submit  such  difference  to 
the  arbitration  of  two  arbitrators,  one  to  be  appointed  by  each  party,  and  the  Arbi- 
tration Act,  1891,  shall  apply  to  the  case  accordingly.  —  E.  §  192  (6);  N.  S.  W  a 
(No.  40  of  1899)  262;  V.  a.  (No.  1074)  149;  T.  a.  (33  Vic.  No.  22)  190;  Q.  e.  (27  Vic.  No.'4)  l'52' 
W.  A.  a.  (56  Vic.  No.  8)  178;  N.  Z.  259  (4,  5). 

Certain  attachments,  sequestrations,  and  executions  to  be  void.  177.  Where  a 
company  is  being  wound  up,  any  attachment,  sequestration,  distress,  or  execution, 
put  in  force  against  the  estate  or  effects  of  such  company  after  the  commencement 
of  the  winding-up,  shaU  be  void  to  aU  intents.  —  E.  §  211;  N.  S.  W.  a.  (No  40  of 
1899)  95;  V.  a.  (No.  1074)  150;  T.  a.  (33  Vio.  No.  22)  198;  Q.  e.  (27  Vic.  No.  4)  164;  W  A  a 
(56  Vic.  No.  8)  179;  N.  Z.  244  (2). 


COMPANIES  ACT,  1892.  437 

Fraudulent  preference.  178.  1.  Any  conveyance,  mortgage,  delivery  of  goods, 
payment,  execution,  or  other  act  relating  to  property,  which  would,  if  made  or  done 
by  or  against  any  individual  person,  be  deemed  in  the  event  of  his  insolvency  to  have 
been  made  or  done  by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such 
person  shall,  if  made  or  done  by  or  against  any  company,  be  deemed,  in  the  event 
of  such  company  being  wound  up  under  this  Act,  to  have  been  made  or  done  by 
way  of  undue  or  fraudulent  preference  of  the  creditors  of  such  company,  and  shall 
be  invalid  accordingly.  2.  For  the  purposes  of  this  section,  the  presentation  of  a 
petition  for  winding  up  a  company  shall,  in  case  of  a  company  being  wound  up  under 
order  of  the  Court,  and  a  resolution  for  winding  up  the  company  shaU,  in  the  case 
of  a  voluntary  winding-up,  be  deemed  to  correspond  with  an  act  of  insolvency  in 
the  case  of  an  individual.  3.  Any  conveyance  or  assignment  made  by  a  company 
of  all  its  estate  and  effects  to  trustees,  for  the  benefit  of  all  its  creditors, 
shall  be  void  to  all  intents.  —  E.  §  210;  N.  S.  W.  a.  (No.  40  of  1899)  263,  264;  V.  a. 
(No.  1074)  151;  T.  a.  (33  Vic.  No.  22)  199;  Q.  e.  (27  Vic.  No.  4)  165;  W.  A.  a.  (56  Vic. 
No.  8)  180;  N.  Z.  246,  247. 

Power  of  Court  to  assess  damages  against  delinquent  directors  and  officers. 

179.  Where,  in  the  course  of  the  winding-up  imder  this  Act,  or  under  The  Gom- 
Tpanies  Ad,  1864,  of  any  company,  it  appears  that  any  person  who  has  taken  part 
in  the  formation  or  promotion  thereof,  or  any  past  or  present  director,  manager, 
liquidator,  or  other  officer  of  the  company,  has  misapphed  or  retained,  or  become 
hable  or  accountable  for  any  moneys  or  property  of  the  company,  or  has  been  guilty 
of  any  misfeasance  or  breach  of  trust  in  relation  to  the  company,  the  Court  may, 
on  the  apphcation  of  the  hquidator,  or  of  any  creditor,  member,  or  contributory 
of  the  company,  and  notwithstanding  that  the  offence  is  one  for  which  the  offender 
is  criminally  responsible,  examine  into  the  conduct  of  such  person,  director, 
m.anager,  Hquidator,  or  other  officer,  and  compel  him  to  repay  any  moneys, 
or  restore  any  property  so  misapphed  or  retained,  or  for  which  he  has  become 
liable  or  accountable,  together  with  interest  after  such  rate  as  the  Court  thinks 
just,  or  to  contribute  such  sums  of  money  to  the  assets  of  the  company,  by 
way  of  compensation  in  respect  of  such  misapphcation,  retainer,  misfeasance, 
or  breach  of  trust,  as  the  Court  thinks  just.  —  E.  §  215;  N.  S.  W.  a.  (No.  40  of  1899)  162; 
V.  f.  (No.  1482)  135;  T.  c.  (59  Vic.  No.  19)  13;  Q.  e.  (27  Vic.  No.  4)  166;  W.  A.  «..  (56  Vic.  No.  8) 
181;  N.  Z.  254. 

Penalty  on  falsification  of  books.  180.  If  any  director,  officer,  or  contributory 
of  any  company  wound  up  imder  this  Act  destroy,  mutilate,  alter,  or  falsify  any 
books,  papers,  writings,  or  securities,  or  make,  or  be  privy  to  the  making  of,  any 
false  or  fraudulent  entry  in  any  register,  book  of  accotmt,  or  other  document  belong- 
ing to  the  company,  with  intent  to  defraud  or  deceive  any  person,  every  person  so 
offending  shall  be  deemed  to  be  guilty  of  a  misdemeanor,  and  upon  being  convicted 
shall  be  hable  to  imprisonment  for  any  term  not  exceeding  two  years,  with  or  without 
hard  labor.  —  E.  §  216;  N.  S.  W.  a.  (No.  40  of  1899)  163;  V.  a.  (No.  1074)  153;  T.  b.  (33  Vic. 
No.  22)  201 ;  Q.  e.  (27  Vic.  No.  4)  167;  W.  A.  a.  (56  Vic.  No.  8)  182;  N.  Z.  255. 

Persons  signing  false  statement  guilty  of  misdemeanour.  181.  If  any  statement, 
abstract,  or  document  or  the  particulars  in  any  memorandum  of  association  required 
by  this  Act  are  false  to  the  knowledge  of  any  person  who  signs  the  same,  such  person 
shall  be  guilty  of  a  misdemeanour,  and  being  convicted  thereof,  shall  be  Uable  at 
the  discretion  of  the  Court  to  be  imprisoned,  with  or  without  hard  labor,  for  any 
term  not  exceeding  three  years,  or  to  a  penalty  not  exceeding  one  hundred  pounds. 
—  See  notes  to  §  180,  mpra,  and  W.  A.  a.  (56  Vic.  No.  8)  183. 

Prosecution  of  delinquent  directors,  etc.,  in  case  of  winding-up.  182.  Where 
any  company  is  being  wound  up,  if  it  appear  in  the  course  of  such  winding-up  that 
any  past  or  present  director,  manager,  officer,  or  member  of  such  company,  or  any 
other  person  has  been  guilty  of  any  offence  in  relation  to  the  company,  for  which 
he  is  criminally  responsible,  the  Court  may,  on  the  apphcation  of  the  hquidator  or 
any  person  interested  in  the  winding-up,  or  of  its  own  motion,  direct  the  hquidator 
to  institute  and  conduct  a  prosecution  or  prosecutions  for  such  offence,  and  may 
order  the  costs  and  expenses  of  such  prosecution  or  prosecutions  to  be  paid  out  of 
the  assets  of  the  company.  —  E.  §  217;  N.  S.  W.  a.  (No.  40  of  1899)  164;  V.  a.  (No.  1074) 
164,  155;  T.  a.  (33  Vic.  No.  22)  202,  203;  Q.  e.  (27  Vic.  No.  4)  168,  169;  W.  A.  a.  (56  Vic.  No.  8) 
184;  N.  Z.  256,  257. 

Liquidator  not  to  pay  money  into  private  account.  183.  No  liquidator  of  a 
company  which  is  being  wound  up  shall  pay  any  sums  received  by  him  as  hquidator 
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into  his  private  banking   account.  —  E.  §  164;  V.  f.  (No.  1482)  137;  T.  c.  (59  Vie.  No.  19) 
15;  W.  A.  a.  (66  Vio.  No.  8)  185. 

Appeal  to  Court  against  liquidator.  184.  If  any  person  is  aggrieved  by 
any  act  or  decision  of  the  liquidator  of  a  company  wMch  is  being  wound  up 
under  this  Act,  he  may  apply  to  the  Court,  and  the  Court  may  confirm,  reverse, 
or  modify  the  act  or  decision  complained  of,  and  make  such  order  in  the 
premises  as  it  thinks  just.  —  E.  §  158  (5);  V.  f.  (No.  1482)  146;  T.  o.  (59  Vio.  No.  19)  17; 
W.  A.  a.  (56  Vic.  No.  8)  186. 

Unclaimed  dividends.  185.  All  dividends  not  claimed  within  two  years  from 
the  declaring  thereof,  and  all  unclaimed  sums  of  money  remaining  in  the  hands 
of  the  liquidator  for  two  years,  shall  be  paid  to  the  Treasurer  for  the  public 
use  of  the  said  Province,  and  a  hst  thereof  filed  with  the  Registrar;  but  on  the 
order  of  the  Registrar,  any  unclaimed  dividend  or  other  moneys  shall  be 
repaid  by  the  Treasurer  to  the  person  or  persons  named  in  such  order.  —  E.  §  224; 
W.  A.  a.  (56  Vic.  No.  8)  187. 

Power  to  enforce  orders.  186.  All  orders  made  by  the  Court  under  this  Act 
may  be  enforced  in  like  manner  to  that  in  which  any  order  of  the  Supreme  Court 
made  in  any  action  pending  therein  may  be  enforced.  —  E.  §  178;  N.  S.  W.  a. 
(No.  40  of  1899)  127;  V.  a.  (No.  1074)  158;  T.  a.  (33  Vio.  No.  22)  152;  Q.  e.  (27  Vic.  No.  4)  116; 
W.  A.  a.  (56  Vic' No.  8)  188;  N.  Z.  214. 

Member  of  no-liability  company  not  liable  for  calls.  187.  Nothing  contained 
in  this  Part  of  this  Act  shall  have  the  effect  of  rendering  the  member  of  a  no-liabUity 
company  Hable  for  the  payment  of  any  calls.  —  V.  £.  (No.  1482)  4;  W.  A.  n.  (56  Vio. 
No.  8)  189;  and  see  note  to  §  211—220,  injra. 

Rules.  188.  1.  The  rules  in  the  seventh  Schedule  hereto  shall  come  into  force 
immediately  on  this  Act  coming  into  operation,  and  shall  remain  in  force  until 
repealed  or  modified  by  rules  to  be  made  under  sub-section  2  of  this  section,  and 
when  so  modified  shall  remain  in  force  subject  to  such  modification.  2.  Any  two 
Judges  of  the  Supreme  Court  may  from  time  to  time  make  rules  regulating  and 
prescribing  the  winding-up  of  companies  under  this  Act,  the  practice  of  the  Court, 
and  the  forms  of  procee(ings  and  notices,  and  for  any  purposes  similar  to  those 
of  the  rules  in  the  seventh  Schedule  hereto,  and  generally  for  better  carrying 
this  Act  into  effect,  and  for  adding  to,  modifying,  or  repealing  any  such  rules, 
or  the  rules  in  the  said  seventh  Schedule.  3.  No  rules  made  by  Judges 
under  this  section  shall  have  any  force  until  confirmed  by  the  Governor  and 
pubhshed  in  the  Government  Gazette.  —  N.  S.  W.  a.  (No.  40  of  1899)  265;  V.  a.  (No. 
1074)  157;  T.  a.  (33  Vio.  No.  22)  205;  Q.  e.  (27  Vic.  No.  4)  171;  W.  A.  a.  (56  Vio.  No.  8) 
190  (2,  3);   N.  Z.  261. 

Part  VI.    The   Winding-up  of  unregistered  Companies. 

Winding-up  of  unregistered  companies.  189.  Subject  as  hereinafter  mentioned, 
any  partnership,  association,  or  company  consisting  of  more  than  five  members, 
and  not  registered  under  The  Companies  Act,  1864,  The  Mining  Companies  Act, 
1881,  or  this  Act,  whether  registered  under  any  other  Act  or  not,  and  hereinafter 
included  under  the  term  "unregistered  company",  may  be  wound  up  under  this 
Act,  and  aU  the  provisions  of  this  Act  with  respect  to  winding-up  shall  apply  to 
such  company,  with  the  following  exceptions  and  additions:  I.  Where  proceecfings 
for  winding-up  an  unregistered  company  are  instituted,  the  principal  place  of  business 
of  such  company  shall,  for  aU  the  purposes  of  this  Act,  be  deemed  to  be  the  registered 
office  of  the  company;  II.  No  unregistered  company  shall  be  wound  up  under  this 
Act  otherwise  than  by  order  of  the  Court;  III.  The  circumstances  under, which  an 
unregistered  company  may  be  wound  up  by  order  of  the  Court  are  as  follows :  a)  When 
the  company  is  dissolved,  or  has  ceased  to  carry  on  business,  or  is  carrying  on  business 
only  for  the  purpose  of  winding-up  its  affairs;  b)  When  the  company  is  unable  to 

Eay  its  debts;  c)  When  the  company,  by  reason  of  being  unable  to  enforce  contri- 
ution  of  capital  from  its  members,  or  by  reason  of  insufficient  capital,  or  for  any 
other  reason,  is  unable  satisfactorily  to  continue  its  business ;  d)  When  the  Court  is 
of  opinion  that  it  is  just  and  equitable  that  the  company  should  be  wound  up. 
rV.  An  unregistered  company  shall  for  the  purposes  of  this  Act,  be  deemed  unable 
to  pay  its  debts :  a)  When  a  creditor  to  whom  the  company  is  indebted  at  law  or  in 
equity,  by  assignment  or  otherwise,  in  a  sum  not  less  than  fifty  pounds  then  due, 
has  served  on  the  company  by  leaving  the  same  at  the  principal  place  of  business 
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of  the  company,  or  by  delivering  to  the  secretary  or  some  director  or  principal  officer 
of  the  company,  or  by  otherwise  serving  the  same  in  such  manner  as  the  Com't  may 
approve  or  direct,  a  demand,  imder  his  hand,  or  if  such  creditor  be  a  corporation 
then  under  its  common  seal,  requiring  the  company  to  pay  the  sum  so  due,  and  the 
company  has  for  the  space  of  three  weeks  succeeding  the  service  of  such  demand 
neglected  to  pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  satisfaction 
of  the  creditor;  b)  When  any  action  or  other  legal  proceeding  has  been  instituted 
against  any  member  of  the  company  for  any  debt  or  demand  due,  or  claimed  to  be 
due,  from  the  company  or  from  him  in  his  character  of  member  of  the  company, 
and,  notice  in  writing  of  the  institution  of  such  action  or  other  legal  proceeding 
having  been  served  upon  the  company,  by  leaving  the  same  at  the  principal  place 
of  business  of  the  company,  or  by  delivering  it  to  the  secretary  or  some  director  or 
principal  officer  of  the  company,  or  by  otherwise  serving  the  same  in  such  manner 
as  the  Court  may  approve  or  direct,  the  company  has  not  within  ten  days  after 
service  of  such  notice  paid,  secured,  or  compovmded  for  such  debt  or  demand,  or 
procured  such  action  or  other  legal  proceeding  to  be  stayed,  or  indemnified  the 
defendant  to  his  reasonable  satisfaction  against  aU  costs,  damages,  and  expenses 
to  be  incurred  by  him  by  reason  of  the  same;  c)  When  execution  or  other  process 
issued  on  a  judgment,  decree,  or  order  obtained  in  any  Court  in  favor  of  any  creditor, 
in  any  proceeding  instituted  by  such  creditor  against  the  company,  or  against  any 
member  thereof  as  such,  or  against  any  person  authorised  to  be  sued  as  nominal 
defendant  on  behalf  of  the  company,  is  returned  unsatisfied;  d)  When  it  is  otherwise 
proved  to  the  satisfaction  of  the  Court  that  the  company  is  unable  to  pay  its  debts. 
—  E.  §  268;  N.  S.  W.  a.  (No.  40  of  1899)  84,  86,  94;  V.  a.  (No.  1074)  183;  T.  o.  (69  Vic.  No.  19) 
20;  Q.  e.  (27  Vic.  No.  4)  193,  196;  W.  A.  a.  (56  Vic.  No.  8)  191;  N.  Z.  244. 

Who  to  be  deemed  a  contributory  in  the  event  of  company  being  wound  up. 
190.  1.  In  the  event  of  an  unregistered  company  being  wound  up,  every  person  shall 
be  deemed  to  be  a  contributory  who  is  hable  at  law  or  in  equity  to  pay  or  contribute 
to  the  payment  of  any  debt  or  habiUty  of  the  company,  or  to  pay  or  contribute  to 
the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members  amongst 
themselves,  or  to  pay  or  to  contribute  to  the  payment  of  the  costs,  charges,  and 
expenses  of  winding  up  the  company,  and  every  such  contributory  shall  be  hable 
to  contribute  to  the  assets  of  the  company,  in  the  course  of  the  winding-up,  aU  sums 
due  from  him  in  respect  of  any  such  habiUty  as  aforesaid.  2.  In  the  event  of  the 
death  or  the  insolvency  of  any  contributory,  or  the  marriage  of  any  female  contri- 
butory, the  provisions  of  this  Act  with  respect  to  the  representatives  of  a  deceased 
contributory,  and  to  the  trustees  of  an  insolvent  contributory,  and  to  the  consequences 
of  the  marriage  of  a  female  contributory,  shall  apply.  —  E.  §269;  N.  S.W.  a.  (No.  40 
of  1899)  80,  81,  82;  V.  a.  (No.  1074)  176  (5),  184;  T.  c.  (59  Vic.  No.  19)  21;  Q.  e.  (27  Vio.  No.  4) 
190  (5),  194;  W.  A.  a.  (56  Vio.  No.  8)  192;  N.  Z.  174—176. 

Power  of  Court  to  restrain  further  proceedings.  191.  The  Court  may,  at  any 
time  after  the  presentation  of  a  petition  for  winding  up  an  imregistered  company, 
and  before  making  an  order  for  winding  up  the  company,  upon  the  appUcation 
of  any  creditor  of  the  company,  restrain  further  proceedings  in  any  action 
or  legal  proceeding  against  any  contributory  of  the  company  as  well  as 
against  the  company,  as  by  this  Act  provided,  upon  such  terms  as  the 
Court  thinks  fit.  —  E.  §  270;  N.  S.  W.  a.  (No.  40  of  1899)  80;  V.  a.  (No.  1074)  177,  186;  T.  a. 
(33  Vic.  No.  22)  118,  o.  (59  Vic.  No.  19)  22;  Q.  e.  (27  Vic;  No.  4)  191,  195;  W.  A.  a.  (56  Vio. 
No.  8)  193;  N.  Z.  243. 

Effect  of  order  for  winding-up  company.  192.  When  an  order  has  been  made 
for  winding  up  an  unregistered  company,  in  addition  to  the  provisions  in  this  Act 
contained  in  the  case  of  companies  formed  under  this  Act,  it  is  hereby  further  pro- 
vided that  no  action  or  other  legal  proceeding  shall  be  commenced,  or  proceeded 
with,  against  any  contributory  of  the  company  in  respect  of  any  debt  of  the  com- 
pany, except  with  the  leave  of  the  Court,  and  subject  to  such  terms  as  the  Comrt 
may  impose.  —  E.  §  271;  N.  S.  W.  a.  (No.  40  of  1899)  94;  V.  a.  (No.  1074)  186;  T.  c.  (59  Vio. 
No.  19)  22;  Q.  e.  (27  Vio.  No.  4)  196;  W.  A.  a.  (56  Vic.  No.  8)  194;  N.  Z.  244,  290. 

Provision  in  case  of  unregistered  company.  193.  1.  If  any  unregistered  com- 
pany has  no  power  to  sue  and  be  sued  in  a  common  name,  or  if  for  any  reason  it 
appears  expedient,  the  Court  may,  by  the  order  made  for  winding  up  such  company, 
or  by  any  subsequent  order,  direct  that  aU  such  property,  real  and  personal,  in- 
cluding aU  interest,  claims,  and  rights,  into  and  out  of  property,  real  and  personal, 
and  including  choses  in  action,  as  may  belong  to  or  be  vested  in  the  company,  or 
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to  or  in  any  person  or  persons  in  trust  for  or  on  behalf  of  the  company,  or  any  part 
of  such  property  is  to  vest  in  the  official  Hquidator  by  his  official  name,  and  there- 
upon the  same,  or  such  part  thereof  as  may  be  specified  in  the  order,  shall  vest 
accordingly.  2.  The  official  liquidator  may,  in  his  official  name,  and  after  giving 
such  indemnity,  if  any,  as  the  Court  directs,  bring  or  defend  any  actions  or  other 
legal  proceeding  relatmg  to  any  property  vested  in  him,  or  any  actions,  or  other 
legal  proceedings  necessary  to  be  brought  or  defended,  for  the  purposes  of  effectually 
windiig  up  the  company  and  recovering  the  property  thereof.  —  E.  §  272;  N.  S.  W.  a. 
(No.  40  of  1899)  185;  V.  a.  (No.  1074)  187;  T.  c.  (59  Vic.  No.  19)  24;  Q.  e.  (27  Vio.  No.  4) 
197;  W.  A.  a.  (56  Vio.  No.  8)  195. 

Provisions  in  this  Part  of  Act  cumulative.  194.  The  provisions  made  by  this 
Part  of  this  Act  with  respect  to  unregistered  companies  are  in  addition  to,  and  not 
in  restriction  of,  any  provisions  hereinbefore  contained  with  respect  to  winding  up 
companies  by  order  of  the  C!ourt;  and  the  Court  or  official  liquidator  may,  in  ad- 
dition to  anything  contained  in  this  part  of  this  Act  exercise  any  powers,  or  do 
any  act,  in  the  case  of  unregistered  companies,  which  might  be  exercised  or  done 
by  it  or  him  in  relation  to  the  winding-up  of  companies  formed  under  this  Act;  but 
an  unregistered  company  shall  not,  except  in  the  event  of  its  being  wound  up,  be 
deemed  to  be  a  company  under  this  Act,  and  then  only  to  the  extent  provided  by 
this  Part  of  this  Act.  —  E.  §273;  N.  S.sW.  a.  (No.  40  of  1899)  98;  V.  a.  (No.  1074)  188; 
T.  o.  (59  Vio.  No.  19)  25;  Q.  «.  (27  Vic.  No.  4)^198;  W.  A.  a.  (56  Vio.  No.  8)  196. 

Part  VII.    Striking  defunct  Companies  off  the  Register. 

Power  of  Registrar  to  strike  names  of  defunct  companies  off  register.  195. 1.  Where 
the  Registrar  has  reasonable  cause  to  beUeve  that  a  company  is  not  carrying  on 
business,  or  in  operation,  he  shall  send  to  the  company  by  post  a  letter  inquiring 
whether  the  company  is  carrying  on  business  or  in  operation.  2.  If  the  Registrar 
does  not  within  one  month  (or,  in  case  the  registered  office  of  the  company  is  in 
the  Northern  Territory,  within  six  months)  of  sending  the  letter  receive  any  answer 
thereto,  he  shall,  within  fourteen  days  after  the  expiration  of  that  time,  send  to 
the  company  by  post  a  registered  letter,  referring  to  the  first  letter  and  stating  that 
no  answer  thereto  has  been  received  by  the  Registrar,  and  that  if  an  answer  be  not 
received  to  the  second  letter  within  one  month  (or,  in  case  the  registered  office  of 
the  company  is  in  the  Northern  Territory,  within  six  months)  from  the  date  thereof, 
a  notice  wiU  be  pubHshed  in  the  Government  Gazette  with  a  view  to  striking  the  name 
of  the  company  off  the  register.  3.  If  the  Registrar  either  receives  an  answer  from 
the  company  to  the  effect  that  it  is  not  carrying  on  business  or  in  operation,  or  does 
not  within  the  specified  time  after  sending  the  second  letter  receive  any  answer 
thereto,  the  Registrar  may  pubhsh  in  the  Government  Gazette  and  send  to  the  com- 
pany a  notice  that  at  the  expiration  of  three  months  (or,  if  the  registered  office  of 
the  company  is  in  the  Northern  Territory,  six  months)  from  the  date  of  that  notice 
the  name  of  the  company  mentioned  therein  will,  imless  cause  is  shown  to  the  con- 
trary, be  struck  off  the  register,  and  the  company  will  be  dissolved.  4.  At  the  ex- 
piration of  the  time  mentioned  in  the  notice  the  Registrar  may,  unless  cause  to 
the  contrary  is  previously  shown  by  such  company,  strike  the  name  of  such  com- 
pany off  the  register,  and  shall  publish  notice  thereof  in  the  Government  Gazette, 
and  on  such  publication  the  company  whose  name  is  so  struck  off,  shall  be  dissolved : 
Provided  that  the  UabUity  (if  any)  of  every  director,  managing  officer,  and  member 
of  the  company  shall  continue  and  may  be  enforced,  and  the  company  may  be  wound 
up,  as  if  the  company  had  not  been  dissolved.  5.  If  any  company  or  member  of  a 
company  feels  aggrieved  by  the  name  of  such  company  being  struck  off  the  register, 
in  pursuance  of  this  section,  the  company  or  member  may  apply  to  the  Court,  and 
the  Court,  if  satisfied  that  the  company  was  at  the  time  of  striking  off  carrying 
on  business  or  in  operation,  and  that  it  is  just  so  to  do,  may  order  the  name  of  the 
company  to  be  restored  to  the  register,  and  thereupon  the  company  shall  be  deemed 
to  have  continued  in  existence  as  if  the  name  thereof  had  never  been  struck  off; 
and  the  Court  may  by  the  order  give  such  directions  and  make  such  provisions  as 
seem  just  for  placing  the  company  and  all  other  persons  in  the  same  position,  as 
nearly  as  may  be,  as  it  the  name  of  company  had  never  been  struck  off.  6.  A  letter 
or  notice  authorised  or  required  for  the  purposes  of  this  section  to  be  sent  to  a  com- 
pany may  be  sent  by  post  addressed  to  the  company  at  its  registered  office,  or,  if 
no  office  has  been  registered,  addressed  to  the  care  of  some  director  or  officer  of  the 
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company  whose  name  and  address  are  known  to  the  Registrar,  or,  if  there 
be  no  director  or  officer  of  the  company  whose  name  and  address  are  known 
to  the  Registrar,  the  letter  or  notice  (in  identical  form)  may  be  sent  to 
each  of  the  persons  who  subscribed  the  memorandum,  addressed  to  him  at 
the  address  mentioned  in  the  memorandum.  —  E.  §  242;  V.  f.  (No.  1482)  157 — 162,  j. 
(No.  1541)  9;  W.  A.  a.  (56  Vic.  No.  8)  197;  N.  Z.  266,  267. 

Part   VIII.    Foreign  Companies. 

Foreign  company  not  to  commence  or  carry  on  business  until  provisions  of  this 
section  complied  with.  196.  [As  amended  by  b  (No.  576)  §  2,  5,  9.]  A  foreign  com- 
pany shall  not  commence  or  carry  on  business  in  the  said  Province  until  the  following 
provisions  in  this  section  contained  shall  have  been  compUed  with:  I.  The  com- 
pany shall,  by  power  of  attorney  imder  its  common  seal,  or  executed  in  such  manner 
as  to  be  binding  on  the  company,  empower  some  person  in  the  said  Province,  either 
generally  or  in  respect  of  specified  matters,  to  act  as  its  attorney,  and  shall  by  such 
power  of  attorney  empower  the  same  person  to  sue  and  be  sued,  or  otherwise  appear 
or  be  impleaded  in  any  Court  in  any  civil  or  criminal  proceedings  whatsoever,  or 
before  any  arbitrator  or  person  having  by  law  or  consent  of  parties  authority  to 
hear  evidence,  and  generally  on  behalf  of  such  company,  and  within  the  said  Pro- 
vince, to  do  all  acts  and  execute  all  deeds  and  other  instruments,  whether  of  the 
natmre  of  deeds  or  not,  relating  to  the  matters  within  the  scope  of  the  powers  of 
the  attorney;  II.  A  declaration  shall  be  made  by  one  of  the  directors,  or  the  general 
manager  or  secretary  of  the  company,  and  indorsed  on  or  annexed  to  the  power  of 
attorney,  and  shall  be  to  the  effect  following,  that  is  to  say:  a)  That  the  company 
is  incorporated  in  \naming  the  country  in  which  it  has  been  incorporated]  under  the 
style  mentioned  in  the  power  of  attorney,  in  accordance  with  the  law  of  the  country 
where  it  is  so  incorporated;  or  if  the  company  is  not  incorporated,  then  that  the 
company  is  privileged  to  sue  or  be  sued,  or  hold  property  in  the  common  name 
mentioned  in  the  power  of  attorney  in  accordance  with  the  law  of  the  country  where 
the  privileges  are  conferred;  b)  That  the  seal- (if  any)  affixed  to  the  power  of  attorney 
is  the  common  seal  of  the  company;  and  c)  That  the  seal  (if  any)  has  been  affixed, 
and  the  power  of  attorney  executed,  and  the  powers  and  authorities  purporting  to 
be  conferred  thereby  are  authorised  to  be  conferred  under  the  constitution  or  act 
of  incorporation  of  the  company,  and  its  regulations  for  the  time  being,  and  that 
the  person  making  such  declaration  is  a  director,  or  general  manager,  or  secretary 
thereof;  d)  In  the  event  of  there  being  no  seal  to  the  power  of  attorney,  that  by 
the  law  of  the  country  in  which  the  company  was  incorporated  a  seal  is  not  necessary 
to  the  validity  of  such  power;  III.  The  said  declaration  shall  be  made  before  a 
notary  public,  British  consul,  or  other  person  lawfully  authorised  to  take  the  same : 
IV.  The  attorney  so  appointed  shall  deposit  in  the  office  of  the  Registrar  the  power 
of  attorney  vdth  the  said  declaration  indorsed  thereon  or  annexed  thereto,  and  if 
the  company  be  incorporated  evidence  of  its  incorporation  pursuant  to  section  207 
of  this  Act;  V.  The  company  shall  have  an  office  or  place  of  business  in  the  said 
Province,  where  aU  legal  proceedings  may  be  served  upon  and  aU  notices  addressed 
or  given  to  the  company,  and  the  said  attorney  shall  give  notice  in  three  consecutive 
issues  of  the  Government  Gazette  and  of  two  South  Australian  daily  newspapers  cir- 
culating in  Adelaide  stating  where  such  office  or  place  of  bussines  is  situated ;  [VI.  Is 
added  by  b  (No.  576)  §  9,  infra,  g.  v.]  —  E.  §274;  N.  S.  W.  c.  (No.  22  of  1906)  7;  V.  f. 
(No.  1482)  70;  T.  t.  (59  Vic.  No.  17)  5;  Q.  1.  (59  Vic.  No.  2)  3—7;  W.  A.  «..  (56  Vic. 
No.  8)  198,  f.  (7  Edw.  7,  No.  9)  2;  N.  Z.  298,  305.  —  Compliance  with  the  provisions  of 
the  Life  Assurance  Companies  Act,  1882  (No.  277)  §§  25,  26  is  deemed  to  be  compliance 
with  the  provisions  of  this  section,  and  conversely.  —  b.  (No.  576)  §  8,  infra.  Under  The 
Companies  Act  Amendment  Act,  1886,  §  8,  10  and  11,  it  was  held  that  the  provisions  in  respect 
to  the  appointment  of  an  attorney  were  permissive  and  not  compulsory,  and  therefore  could 
not  by  construction  operate  to  prohibit  a  foreign  company  having  no  attorney  appointed  as 
provided,  from  carrying  on  its  business,  and  entering  into  valid  contracts  in  the  Province.  — 
Picturesque  Atlas  Publishing  Co.  v.  Campbell,  24  S.  A.  L.  R.  145.  But  cp.  now  the  phraseology 
of  subsection  (1).  A  corporation  created  by  another  province,  which  is  recognized  by  an  act 
declaring  that  it  shall  in  the  forum  be  regarded  as  a  corporation  may  sue  as  a  domestic  corpo- 
ration on  a  judgment  rendered  in  favor  of  the  original  corporation.  —  National  Bank  of 
Australasia  v.  Sutherland,  3  S.  A.  L.  R.  21. 

Acts  of  attorney  to  be  binding  on  company.  197.  Every  act  or  thing  done  or 
purporting  to  be  done,  and  every  instrument  executed  or  signed  by  an  attorney 
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appointed  in  pursuance  of  The  Companies  Act  Amendment  Act,  1886,  or  of  section  196 
of  this  Act  on  behalf  of  the  company  by  whom  he  is  appointed,  shall,  if  authorised 
by  the  power  of  attorney,  bind  the  company  in  the  same  way  and  to  the  same  extent 
and  have  the  same  force  and  effect  in  every  respect  as  if  the  same  had  been  done 
by  the  company,  and  as  if  such  instrument  had  been  duly  sealed  with  the  common 
seal  of  the  company,  or  otherwise  executed  or  signed  so  as  to  bind  the  company. 
—  Cp.  N.  S.  W.  o.  (No.  22  of  1907)  7;;V.  f.  (No.  1482)  70;  T.  «.  (59  Vic.  No.  17)  6;  Q.  1.  (59  Vio. 
No.  2)  3—7;  W  A.  a.  (56  Vio.  No.  8)199;  N.  Z.  299. 

Acts  under  power  of  attorney  good  till  notice  filed  with  Registrar.  198.  Every 
power  of  attorney  granted  by  a  foreign  company,  a  certified  copy  whereof  shall 
under  section  10  of  The  Companies  Act  Amendment  Act,  1886,  have  been  deposited 
in  the  office  of  the  Registrar,  or  which  power  of  attorney  shall  have  been  so  de- 
posited under  section  196  of  this  Act,  shall,  so  far  as  is  practicable  as  between  the 
company,  its  successors,  and  assigns  on  the  one  hand,  and  any  person  dealing  with 
the  attorney  thereby  appointed  on  the  other  hand,  continue  in  force,  notwith- 
standing the  revocation  of  such  power  or  the  winding-up  or  dissolution  of  such 
company,  until  written  notice  of  such  revocation,  winding-up,  or  dissolution, 
signed  by  the  said  attorney,  or  by  an  attorney  appointed  by  the  company  in 
his  place,  shall  have  been  filed  at  the  office  of  the  Registrar.  —  E.  §  274;  N.  S.  W.  o. 
(No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  T.  c.  (69  Vic.  No.  17)  7;  W.  A.  a.  (56  Vio.  No.  8] 
200;  N.  Z.  305,  306. 

Proceedings  on  death  or  revocation  of  power  of  attorney.  199.  [As  amended  by  b. 
(No.  576)  §  6.]  In  the  event  of  the  death  of  any  sole  or  sole  surviving  attorney, 
a  certified  copy  of  whose  power  of  attorney  shall  have  been  deposited  in  the  office 
of  the  Registrar  under  section  10  of  The  Companies  Act  Amendment  Act,  1886,  or 
whose  power  of  attorney  shall  have  been  deposited  in  the  office  of  the  Registrar 
under  this  Part  of  this  Act,  or  in  the  event  of  the  filing  under  the  last  preceding 
section  of  a  notice  of  revocation  of  the  power  of  any  such  attorney,  the  company 
shall  not,  from  the  expiration  of  six  months  after  such  death  or  after  the  filing  of 
such  notice,  carry  on  business  in  the  said  Province  until  the  provisions  of  sub-sec- 
tions I.,  II.,  II.,  and  IV.  down  to  and  inclusive  of  the  word  "thereto"  of  section 
196  shall  have  been  complied  with,  or  again  compHed  with,  as  the  case  may  be.  — 
T.  f.  (59  Vic.  No.  17)  8;  W.  A.  a.  (56  Vio.  No.  8)  201. 

Notice  of  change  of  office.  Penalty  on  attorney  not  complying.  200.  1.  If  after 
notice  given  imder  sub-section  V.  of  section  196  of  this  Act,  or  section  11  of  The 
Companies  Act  Amendment  Act,  1886,  of  the  situation  of  the  office  or  place  of  business 
of  the  company  the  situation  of  the  same  shall  be  changed  the  attorney  of  the  com- 
pany shall  forthwith  give  notice  of  such  change  in  three  consecutive  issues  of  the 
Government  Gazette  and  of  two  South  AustraUan  daily  newspapers  pubUshed  in 
Adelaide.  2.  If  any  attorney  of  a  foreign  company  shall  fail  to  comply  with  the 
provisions  of  this  section  he  shall  be  Hable  to  a  penalty  of  five  pounds  for  every 
day  on  which  any  business  of  the  company  is  carried  on  until  such  provisions  are 
complied  with.  —  N.  S.  W.  c.  (No.  22  of  1906)  12;  V.  f.  (No.  1482)  73;  T.  f.  (59  Vio.  No.  17) 
12,  g.  (62  Vic.  No.  26)  16;  Q.  1.  (69  Vio.  No.  2)  8;  W.  A.  a.  (56  Vic.  No.  8)  202;  N.  Z.  302  (2,  5). 

Penalty  on  company  not  complying.  Effect  of  non-compliance.    201.    1.  Any 

foreign  company  carrying  on  business  contrary  to  this  part  of  this  Act  shall  be 
liable  to  a  penalty  of  twenty  pounds  for  every  day  on  which  it  shall  so  carry  on 
business;  and  any  attorney  of  such  company,  or  any  other  person,  who  shall  on 
behalf  of  such  company  wilfully  and  knowingly  assist  in  the  carrying  on  of  such 
business  contrary  to  this  Part  of  this  Act,  shall  inciu?  a  penalty  of  five  pounds  for 
every  day  on  which  he  shall  so  assist.  2.  If  any  foreign  company  shall  carry  on 
business  contrary  to  this  Part  of  this  Act  the  vaUdity  of  any  contracts,  dealings, 
or  transactions  in  relation  to  such  business  shall  not  be  affected  by  this  Part  of 
this  Act,  but  such  company  shall  not  be  entitled  to  bring  or  maintain  any  action, 
set-off,  counter-claim,  or  legal  proceeding  in  respect  of  any  such  contract,  dealing, 
or  transaction  until  it  shall  have  compUed  with  this  Part  of  this  Act.  —  E.  §  274(6); 
N.  S.  W.  c.  (No.  22  of  1906)  7;  V.  f.  (No.  1482)  70;  T.  f.  (59  Vic.  No.  17)  29;  W.  A.  a. 
<56  Vic.  No.  8)  203. 

Inspection.  202.  Every  document  deposited  or  filed  with  the  Registrar  imder 
this  Part  of  this  Act  shall  be  open  to  the  inspection  of  any  person  on  payment  of 
one  shilling.  —  N.  S.  W.  o.  (No.  22  of  1906)  7  (4);  V.  f.  (No.  1482)  71  (2);  T.  f.  (69  Vio. 
No.  17)13;  Q.  1.  (59  Vic.  No.  2)  6.  8 ;  W.A.  a.  (66  Vio.  No.  8)204;  N.Z.  300(2).  —  Cp.  N.  S.  W.  a. 
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(No.  40  of  1899)  166;  V.  a.  (No.  1074)  19;  T.  a..  (33  Vic.  No.  22)  206  (4);  Q.  e.  (27  Vic.  No.  4) 
172  (6);  W.  A.  a.  (56  Vio.  No.  8)  204;  N.  Z.  11. 

Service  at  office  good  service  on  company.  203.  Service  of  legal  proceedings, 
or  the  delivery  of  any  notice  at  the  office  or  place  of  business  of  which  notice  shall 
have  been  given  under  section  196,  sub-section  V.,  of  this  Act,  or  under  section  11, 
subsection  1  or  3  of  The  Companies  Act  Amendment  Act,  1886,  shall  for  all  purposes 
be  deemed  good  service  on  the  company;  but  this  section  shall  not  derogate  from 
the  effect  of  any  statute  or  rule  now  or  hereafter  in  force  regulating  the  service  of 
legal  process  upon  any  person  or  corporate  body  according  to  the  practice  of  the 
Court  whence  such  process  shall  issue,  but  shall  be  deemed  to  be  cumulative  upon 
and  in  addition  to  any  such  statute  or  rule,  nor  shall  this  section  affect  the  power 
of  any  Court  to  direct  what  service  of  its  process  shall  be  effective  as  regards  any 
company  or  corporation.  —  E.  §  116;  N.  S.  W.  ».  (No.  40  of  1899)  228;  V.  a.  (No.  1074) 
63;  T.  a.  [(33  Vic.  No.  22)|  68;  Q.  e.  (27  Vic.  No.  4)  62;  W.  A.  a.  (56  Vic.  No.  8)  205; 
N.  Z.  161.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  35  (2);  N.  S.  W.  c.  (No.  22  of  1906)  12;  V.  f.  (No. 
1482)  74;  T.  f.  (59  Vie.  No.  17)  14;  Q.  1.  (59  Vic.  No.  2)  9;  W.  A.  a,.  (66  Vic.  No.  8)  205;  N.  Z. 
302.  —  For  procedure  in  the  case  of  a  suit  against  a  foreign  company  doing  business  in  South 
Australia,  brought  under  former  Acts,  see  Bock  et  al.  v.  Kingsborough,  13  S.  A.  L.  R.  59. 

Declaration  or  certified  copy  evidence.  Power  of  attorney  or  certified  copy 
receivable  in  evidence.  204.  1.  A  declaration  complying  with  the  provisions  of  section 
196,  sub-section  II.  and  appearing  to  comply  with  sub-section  III.  of  the  same  section, 
or  a  copy  of  such  declaration  purporting  to  be  certified  by  the  Registrar  as  a  true 
copy,  shall  as  against  the  company  be  final  and  conclusive  evidence,  and  for  all 
other  piu'poses  shall  be  presumptive  evidence,  of  the  facts  therein  stated  in  pur- 
suance of  the  same  sub-section.  2.  Any  power  of  attorney  deposited  under  the 
provisions  of  this  Part  of  this  Act,  or  a  copy  of  such  power  of  attorney  purporting 
to  be  certified  by  the  Registrar  as  a  true  copy,  shall  for  all  purposes  be  receivable 
in  evidence  before  any  Court,  person,  or  tribunal  having  authority  by  law  to  hear 
and  receive  evidence,  without  further  proof  of  the  seahng,  signature,  or  other  exe- 
cution thereof.  —  N.  S.  W.  c.  (No.  22  of  1906)  11;  V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17) 
16,  g.  (62  Vio.  No.  26)  10,  15,  19;  Q.  1.  (59  Vic.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  206,  b.  (60 
Vic.  No.  2)  4;  N.  Z.  303,  308. 

Foreign  company  to  give  due  notice  of  intention  to  cease  carrying  on  business. 

205.  1.  Before  any  foreign  company  shall  voluntarily  cease  to  carry  on  business 
in  the  Province,  at  least  three  months'  notice  by  its  attorney  of  its  intention  so  to 
do  shall  be  pubUshed  in  three  consecutive  issues  of  the  Government  Gazette  and  of 
two  South  Australian  daily  newspapers  circulating  in  Adelaide.  2.  For  three  months 
after  the  last  pubUcation  of  such  notice  legal  proceedings,  notices,  or  other  docu- 
ments may  be  served  on  the  attorney  of  the  company,  or,  if  there  shall  be  no  such 
attorney,  by  leaving  the  same  at  any  office  or  place  of  business  where  the  company 
carried  on  business  prior  to  the  pubUcation  of  such  notice.  —  N.  S.  W.  c.  (No.  22 
of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  T.  f.  (59  Vio.  No.  17)  16;  Q.  1.  (59  Vic.  No.  2)  9;  W.  A. 
a.  (56  Vio.  No.  8)  208;  N.  Z.  307. 

Statutory  declaration  of  attorney  to  be  sufficient  proof  of  non-revocation.   206. 

A  statutory  declaration  made  by  the  attorney  of  any  foreign  company,  appointed 
under  power  of  attorney  complying  with  section  196,  sub-section  I.,  that  he  has 
not  received  any  notice  or  information  of  the  revocation  of  the  power  of  attorney 
or  of  the  winding-up  or  dissolution  of  the  company,  shall  as  against  the  company 
be  conclusive  proof  that  no  such  revocation,  winding-up,  or  dissolution  has  taken 
place.  —  N.  S.  W.  c.  (No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  T.  f.  (69  Vio.  No.  17)  17; 
W.  A.  a.  (66  Vic.  No.  8)  209;  N.  Z.  203. 

Evidence  of  incorporation  of  company.  207.  1.  A  certificate  of  incorporation 
purporting  to  be  under  the  hand  of  an  officer  authorised  by  the  law  of  the  country 
in  which  a  foreign  company  purports  to  be  incorporated,  to  grant  such  certificate, 
duly  certified  by  declaration  made,  or  purporting  to  be  made,  by  one  of  the  directors 
or  the  general  manager  or  secretary  of  such  company,  before  a  notary  pubhc,  or  British 
consul,  or  other  person  lawfully  authorised  to  take  such  declaration,  shall  as  against 
the  company  be  conclusive  evidence,  and  for  aU  other  purposes  be  presumptive 
evidence,  that  such  company  has  been  duly  incorporated.  2.  The  date  of  incorpora- 
tion mentioned  in  such  certificate,  or  in  such  declaration,  or  if  no  such  date  be 
mentioned  then  the  date  of  such  certificate,  or  the  date  of  such  declaration  as  afore- 
said, shall  be  deemed  to  be  the  date  at  which  such  company  was  incorporated. 
3.  In  the  absence  of  a  certificate  of  incorporation  a  copy  of  any  act  of  incorporation 
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or  document  of  similar  effect  to  a  certificate  of  incorporation,  under  which  the  com- 
pany purports  to  be  incorporated,  duly  certified  as  by  sub-section  1  of  this  section 
provided  with  regard  to  a  certificate  of  incorporation,  shall  be  equivalent  to  a  certifi- 
cate of  incorporation  under  the  same  sub-section.  —  N.  S.  W.  c.  (No.  22  of  1906) 
11;  V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17)  18;  Q.  1.  (59  Vic.  No.  2)  6,  107;  W.  A.  a.  (56  Vio. 
No.  8)  210;  N.  Z.  308. 

Act  not  to  authorise  issue  of  bank  or  promissory  notes  or  affect  implied  respon- 
sibility. 208.  Nothing  in  this  Part  of  this  Act  contained  shall  be  construed  to  authorise 
any  foreign  company  to  issue  notes,  or  promissory  notes,  payable  on  demand,  within 
the  Province,  or  shall  do  away  with  or  diminish  the  responsibihty  of  the  company 
apart  from  this  Part  of  this  Act  by  reason  of  implied  authority  or  otherwise  for  any 
act  or  thing  done  or  omitted  to  be  done  by  its  attorney  or  agent.  —  W.  A.  a. 
(56  Vic.  No.  8)  211;  N.  Z.  309. 

One  year  for  company  incorporated  in  Great  Britain  or  Ireland.  209.  Any 
foreign  company  incorporated  in  (^reat  Britain  or  Ireland,  and  carrying  on  business 
in  the  said  Province  at  the  commencement  of  this  Act,  need  not  comply  with  any 
of  the  provisions  of  this  Part  of  this  Act  until  one  year  from  such  commencement. 

—  T.  f.  (59  Vic.  No.  17)  24;  W.  A.  a.  (56  Vio.  No.  8)  212. 

Provision  where  company  has  complied  with  Companies  Amendment  Act,  1886. 

210.  1.  [As  amended  by  b.  (No.  576)  §  7.]  A  foreign  company  which  has  complied 
with  sections  8  and  10  of  The  Com'panies  Act  Amendment  Act,  1886,  need  not,  sub- 
ject, however,  to  section  199  of  this  Act,  comply  with  sub-sections  I.,  II.,  III.,  and  IV. 
of  section  196  of  this  Act,  except  as  regards  the  deposit  in  the  office  of  the  Registar 
of  evidence  of  the  incorporation  of  the  company.  2.  The  attorney  of  a  foreign  com- 
pany which  has  complied  with  sub-sections  1,  2,  and  3,  of  section  11  of  The  Com- 
panies Act  Amendment  Act,  1886,  need  not  give  notice  under  sub-section  V.  of 
section  196  of  this  Act.  —  Cp.  W.  A.  a.  (56  Vic.  No.  8)  212. 

Part  IX.    No-Liability  Companies,    Galls. 

Calls  and  notice  thereof.  211.  The  calls  upon  shares  in  every  company  shall 
be  made  payable  on  the  second  Wednesday  in  a  month  and  on  that  day  only,  such 
day  not  to  be  less  than  seven  days  from  the  day  on  which  the  call  shall  be  made. 
A  notice  shall  be  printed  on  the  face  of  each  company's  scrip,  stating  that  that  day 
is  the  day  on  which  caUs  are  payable.  When  a  call  has  been  made,  notice  of  the 
day  when  it  wiU  be  payable,  and  of  the  place  for  payment  thereof,  shall  be  pubhshed 
in  the  Government  Gazette,  in  a  daily  newspaper  pubhshed  in  Adelaide,  and  in  case 
the  registered  office  shall  be  in  any  place  other  than  Adelaide,  in  one  or  more  news- 
papers circulating  in  the  locahty  wherein  the  registered  office  of  the  company  shall 
be  situated.  —  V.  f.  (No.  1482)  8;  W.  A.  a.  (56  Vic.  No.  8)  213.  —  No-liability  companies  may 
be  organized,  but  only  for  mining  purposes,  in  New  South  Wales,  Tasmania,  Queensland  and 
New  Zealand.  See  N.  S.  W.  (No.  40  of  1899)  §  186—224;  T.  (48  Vio.  15)  §  117—122;  Q.  (50  Vio. 
19)9—11;  N.  Z.  340—371. 

No  call  to  be  made  until  fourteen  days  after  previous  call  payable.  212.  When 
a  call  shall  have  been  made  as  provided  in  the  last  preceding  section,  no  subsequent 
call  shall  be  made  until  fourteen  days  from  the  day  when  the  call  so  made  is  payable. 

—  V.  f.  (No.  1482)  9;  W.  A.  a.  (56  Vic.  No.  8)  214. 

Forfeiture  of  shares  for  non-payment  of  calls.  213.  Any  share  in  a  company 
upon  which  a  call  remains  unpaid  for  fourteen  days  after  the  day  upon  which  such 
call  is  payable,  shaU  be  absolutely  forfeited  without  any  resolution  of  the  directors 
or  other  proceeding.  —  V.  f.  (No.  1482)  10  (1);  W.  A.  a.  (56  Vio.  No.  8)  215.  —  Where  the 
articles  of  association  of  a  company  provided  that  if  calls  were  not  paid  within  a  certain  time 
after  notice  the  shares  in  respect  of  which  such  calls  were  made  should  be  absolutely  forfeited, 
it  was  held  that  the  shares  were  not  absolutely  forfeited,  but  that  the  forfeiture  was  at  the  disoro- 
tion  of  the  directors.  —  Potosi  Mining  Co.,  Ltd.  v.  O'Halloran,  4  S.  A.  L.  R.  87. 

Forfeited  shares  to  be  sold  by  auction.  214.  1.  Every  such  forfeited  share  shall 
be  offered  for  sale  by  the  company  by  pubUc  auction,  notice  of  which  shall  be  ad- 
vertised in  the  Government  Gazette,  and  in  a  daily  newspaper  pubhshed  in  Adelaide, 
and,  in  case  such  company  shall  have  a  registered  office  in  any  place  other  than 
Adelaide,  then  in  one  newspaper  circulating  in  the  locality  wherein  the  registered 
office  of  the  company  is  situated,  not  less  than  seven  nor  more  than  fourteen  days 
before  the  day  appointed  for  the  sale.  2.  The  proceeds  of  such  sale  shall  be  applied 
in  payment  of  the  expense  of  such  advertisement,  and  any  other  expenses  necessarily 
incurred  in  respect  of  the  forfeiture,  and  in  payment  of  the  call  due,  and  the  balance 


COMPANIES  ACT,  1892.  445 

(if  any)  shall  be  paid  to  the  member  whose  share  shall  have  been  so  sold  on  his 
delivering  to  the  company  the  scrip  representing  such  forfeited  share.  —  V.  f. 
(No.  1482)  10  (2);  W.  A.  a.  (56  Vic.  No.  8)  216. 

Redemption  of  forfeited  shares.  216.  Notwithstanding  anything  hereinbefore 
contained,  the  owner  at  law  or  in  equity  of  a  forfeited  share  shall  be  entitled,  at 
any  time  before  the  day  fixed  for  sale  of  the  share,  to  redeem  the  share  by  pay- 
ment to  the  secretary  of  all  calls  due  thereon,  and  of  aU  expenses  inciu:red  by  the 
company  in  respect  of  the  forfeiture,  and  he  shall  thereupon  be  entitled  to  the 
share  as  if  the  forfeiture  had  not  been  incurred.  —  V.  f.  (No.  1482)  15;  W.  A. ».  (56  Vic. 
No.  8)  217. 

Forfeited  shares  which  are  not  sold  to  become  the  absolute  property  of  the  com- 
pany. 216.  Whenever,  at  any  pubhc  auption  called  for  the  sale  of  forfeited  shares 
in  any  company,  there  shall  have  been  or  shall  be  no  bid  for  the  purchase  of  such 
shares,  or  no  bid  sufficient  to  cover  the  call  or  calls  then  unpaid  upon  such  shares, 
and  the  expenses  of  and  attending  the  forfeiture  and  attempted  sale,  such  shares 
shall  become  the  absolute  property  of  the  company,  and  may  be  dealt  with  in  any 
manner  that  the  directors  may  think  advisable  for  the  benefit  of  the  company. 

—  Op.  V.  f.  (No.  1482)  12;  W.  A.  a.  (56  Vic.  No.  8)  218. 

Minute  of  forfeiture  to  be  conclusive  evidence.  217.  A  minute  in  the  books  of 
a  company  signed  by  the  chairman  of  directors  for  the  time  being  that  any  shares 
were  offered  for  sale  by  pubhc  auction,  and  that  there  was  no  sufficient  bid  to  pay 
the  arrears  of  calls  then  due  thereon,  and  the  expenses  of  and  attending  the  for- 
feiture and  attempted  sale,  shall  be  conclusive  evidence  that  such  shares  became 
the  absolute  property  of  the  company  on  the  day  when  they  were  offered  for  sale, 
and  that  the  previous  owners  of  such  shares  have  forfeited  all  claim  to  or  in  respect 
of  the  same.  —  W.  A.  ».  (56  Vic.  No.  8)  219. 

Power  to  issue  new  scrip.  218.  Whenever  any  forfeited  shares  shall  have  been 
sold  at  pubhc  auction,  or  shall  have  become  the  property  of  the  company,  the  direc- 
tors may  issue  new  scrip  certificates  in  respect  of  such  shares,  which  shall  bear 
upon  the  face  thereof  the  words  "Issued  in  Ueu  of  forfeited  share-scrip".  —  W.  A. 
1.  (56  Vic.  No.  8)  220. 

Shareholder  not  liable  to  calls  or  contributions.  219.  The  acceptance  of  a  share 
in  a  company,  whether  by  original  allotment  or  by  transfer,  shall  not  be  deemed 
a  contract  on  the  part  of  the  person  accepting  the  same  to  pay  any  caUs  in  hqui- 
dation  or  otherwise  in  respect  thereof,  or  any  contribution  to  the  debts  and  habihties 
of  such  company,  and  such  person  shall  not  be  Uable  to  be  sued  for  any  such  caUs 
or  contributions;  but  he  shall  not  be  entitled  to  a  dividend  upon  any  share  upon 
which  a  call  shall  be  due  and  unpaid.  —  V.  t.  (No.  1482)  5;  W.  A.  a.  (66  Vic  No.  8) 
221.  —  In  the  liquidation  of  a  no-Uability  company  the  surplus  assets  after  payment  of  the 
debts  and  liabilities  are  to  be  applied  in  the  repayment  of  the  capital  contributed  and  the  residue 
is  to  be  divided  between  the  shareholders  in  proportion  to  the  number  of  shares  held  by  them, 
irrespective  of  the  fact  that  a  greater  sum  may  have  been  paid  up  on  some  shares  than  on  others. 

—  In  re  Royal  Mint  &  Iron  King  G.  M.  Co.,  (1900)  S.  A.  L.  R.  58.  — •  A  provision  in  the  articles 
of  association  that  on  the  winding-up  of  a  no-liability  company  the  surplus  assets  should  be 
distributed  among  the  members  in  proportion  to  the  number  of  shares  held  by  them,  without 
regard  to  the  amount  paid  up,  and  that  no  deduction  should  be  made  of  any  amount  for  the 
repayment  of  paid  up  capital  is  valid,  and  the  holders  of  discount  shares  are  entitled  to  share 
in  the  surplus  assets  without  paying  up  amount  of  discount.  —  In  re  Ivanhoe,  etc.,  G.  M.  Co., 
(1900)  S.  A.  L.  R.  53.  —  For  a  case  involving  the  application  of  these  principles  to  mining  com- 
panies incorporated  under  The  Mining  Companies  Act,  1881,  see  In  re  Fraser's  South  G.  M.  Co., 
(1900)  S.  A.  L.  R.  66. 

This  Part  of  the  Act  to  apply  only  to  no-liability  companies.  220.  This  Part  of 
this  Act  shall  only  apply  to  no-habihty  companies  registered  under  this  Act. 

Part  X.    The  Liability  of  Directors  and  Promoters. 

Liability  for  statements  in  prospectus.  221.  1.  Every  prospectus  of  a  com- 
pany, or  intended  company,  and  every  notice  inviting  persons  to  subscribe  for  shares 
in  any  company  or  intended  company,  shall  specify  the  dates  and  the  names  of  the 
parties  to  any  contract  entered  into  by  the  company,  or  the  promoters,  directors,  or 
trustees  thereof,  before  the  issue  of  such  prospectus  or  notice,  whether  subject  to  adop- 
tion by  the  company  or  intended  company  or  otherwise,  and  the  number  of  paid-up 
or  partly  paid-up  shares  held  or  to  be  taken  by  any  promoter,  and  every  other  interest 
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of  such  promoter  or  any  person  in  trust  for  him,  in  the  said  company  or  intended 
company,  and  any  prospectus  or  notice  not  containing  the  particulars  aforesaid 
shall  be  deemed  fraudulent  on  the  part  of  the  promoters,  directors,  and  officers 
of  the  company  knowingly  issuing  the  same  as  regards  any  person  taking  shares 
in  such  company  on  the  faith  of  such  prospectus,  unless  he  shall  have  had  notice 
of  such  contract,  shares,  or  interest.  2.  Where,  after  the  passing  of  this  Act,  a  pro- 
spectus or  notice  invites  persons  to  subscribe  for  shares  in  or  debentures  or  debenture 
stock  of  a  compa,ny,  every  person  who  is  a  director  or  provisional  director  of  the 
company  at  the  time  of  the  issue  of  the  prospectus  or  notice,  and  every  person  who, 
having  authorised  such  naming  of  him,  is  named  in  the  prospectus  or  notice  as  a 
director  or  provisional  director  of  the  company,  or  as  having  agreed  to  become 
a  director  of  the  company,  either  immediately  or  after  an  interval  of  time,  and  every 
promoter  of  the  company  and  every  person  who  has  authorised  the  issue  of  the 
pfrospectus  or  notice,  shall  be  hable  to  pay  compensation  to  all  persons  who  shall 
subscribe  for  any  shares,  debentures,  or  debenture  stock  on  the  faith  of  such  pro- 
spectus or  notice  for  the  loss  or  damage  they  may  have  sustained  by  reason  of  any 
untrue  or  misleading  statement  in  the  prospectus  or  notice,  or  in  any  report  or 
memorandum  appearing  on  the  face  thereof,  or  by  reference  incorporated  therein 
or  issued  therewith,  unless  it  is  proved:  a)  With  respect  to  every  such  untrue  or 
misleading  statement,  not  purporting  to  be  made  on  the  authority  of  an  expert  or 
of  a  pubhc  official  document  or  statement,  that  he  had  reasonable  ground  to  be- 
lieve, and  did,  up  to  the  time  of  the  allotment  of  the  shares,  debentures,  or  debenture 
stock,  as  the  case  may  be,  beUeve  that  the  statement  was  true ;  and  b)  With  respect 
to  every  such  untrue  or  misleading  statement,  purporting  to  be  a  statement  by  or 
contained  in  what  purports  to  be  a  copy  of  or  extract  from  a  report  or  valuation 
of  an  engineer,  valuer,  accountant,  or  other  expert,  that  it  fairly  represented  the 
statement  made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a 
correct  and  fair  copy  of  or  extract  from  the  report  or  valuation:  Provided  that, 
not  withstanding  that  such  untrue  or  misleading  statement  fairly  represented  the 
statement  made  by  such  engineer,  valuer,  accountant,  or  other  expert,  or  was  a 
correct  and  fair  copy  of  or  extract  from  the  report  or  valuation,  such  director,  pro- 
visional director,  person  named,  promoter,  or  other  person  who  authorised  the  issue 
of  the  prospectus  or  notice  as  aforesaid  shall  be  hable  to  pay  compensation  as  afore- 
said if  it  be  proved  that  he  had  no  reasonable  ground  to  beheve  that  the  person 
making  the  statement,  report,  or  valuation  was  competent  to  make  it;  and  c)  With 
respect  to  every  such  untrue  or  misleading  statement,  purporting  to  be  a  statement 
made  by  an  official  person,  or  contained  in  what  purports  to  be  a  copy  of  or  extract 
from  a  pubhc  official  document,  that  it  was  a  correct  and  fair  representation  of  such 
statement  or  copy  of  or  extract  from  such  document:  Or  unless  it  is  proved:  I.  That, 
having  consented  to  become  a  director  of  the  company  he  withdrew  his  consent 
before  the  issue  of  the  prospectus  or  notice,  and  that  the  prospectus  or  notice  was 
issued  without  his  authority  or  consent;  or  II.  That  the  prospectus  or  notice  was 
issued  without  his  knowledge  or  consent,  and  that  on  becoming  aware  of  its  issue 
he  forthwith  gave  reasonable  pubhc  notice  that  it  was  so  issued  without  his  knowledge 
or  consent;  or  III.  That,  after  the  issue  of  such  prospectus  or  notice  and  before 
allotment  thereunder,  he,  on  becoming  aware  of  any  untrue  or  misleading  statement 
therein,  withdrew  his  consent  thereto,  and  caused  reasonable  pubhc  notice  of  such 
withdrawal,  and  of  the  reason  therefor,  to  be  given.  3.  A  promoter  in  this  section 
means  a  promoter  who  was  a  party  to  the  preparation  of  the  prospectus  or  notice, 
or  of  the  portion  thereof  containing  the  imtrue  or  misleading  statement,  but  shall 
not  include  nor  shall  this  section  apply  to  any  person  by  reason  of  his  acting  in  a 
professional  capacity  for  persons  engaged  in  procuring  the  formation  of  the  com- 
pany. 4.  Where  any  company  existing  at  the  commencement  of  The  Directors  and 
Promoters  Liability  Act,  1890,  which  has,  before  such  commencement,  issued  shares, 
debentures,  or  debenture  stock,  shall  be  desirous  of  obtaining  further  capital  by 
subscription  for  shares,  debentures,  or  debenture  stock,  and  for  that  purpose  shall 
issue  a  prospectus  or  notice,  no  director  of  such  company  shall  be  Uable  in 
respect  of  any  statement  therein  unless  he  shaU  have  authorised  the  issue  of  such 
prospectus  or  notice,  or  have  adopted  or  ratified  the  same.  5.  In  this  section 
the  word  "expert"  includes  any  person  whose  profession  gives  authority  to  a 
statement  made  by  him.  —  E.  §§  80,  81,  84;  N.  S.  W.  a.  (No.  40  of  1899)  66;  V.  f 
(No.  1482)  104—110,   118;    T.  ».   (33  Vic.  No.  22)  21;    Q.  f.  (63  Vic.  No.  18)31,   g.  (65  Vic. 
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No.  10)  6;  W.  A.  a.  (66  Vic.  No.  8)  222;  N.  Z.  75,76.  —  In  an  action  of  deceit  against  the 
promoters  the  plaintiff  must  prove  actual  fraud,  that  the  fraud  was  an  inducing  cause  of  the 
contract,  and  that  actual  damage  was  sustained.  It  is  not  sufficient  to  show  that  the  prospectus 
failed  to  set  out  the  fact  that  some  of  the  promoters  received  fully  paid-up  shares  as  remu- 
neration for  their  services  and  the  use  of  their  names  fi-om  another  of  the  promoters  who  was 
entitled  to  such  fully  paid-up  shares  as  stated  in  the  prospectus.  —  Ingham  v.  Hardy,  19 
S.  A.  L.  R.  64. 

Indemnity  where  name  of  person  has  been  improperly  inserted  as  a  director. 

222.  Where  any  such  prospectus  or  notice  as  aforesaid  contains  the  name  of  a  person 
as  a  director,  provisional  director,  or  promoter  of  the  company,  or  as  having  agreed 
to  become  a  director,  provisional  director,  or  promoter  thereof,  and  such  person 
has  not  consented  to  become  a  director,  provisional  director,  or  promoter,  or  has 
withdrawn  his  consent  before  the  issue  of  such  prospectus  or  notice,  and  has  not 
authorised  or  consented  to  the  issue  thereof,  the  directors,  provisional  directors, 
or  promoters  of  the  company,  except  any  without  whose  knowledge  or  consent  the 
prospectus  or  notice  was  issued,  and  any  other  person  who  authorised  the  issue  of 
such  prospectus  or  notice,  shall  be  liable  to  indemnify  the  person  named  as  a  director, 
provisional  director,  or  promoter  of  the  company,  or  as  having  agreed  to  become 
a  director,  provisional  director,  or  promoter  thereof  as  aforesaid,  against  aU  damages, 
costs,  charges,  and  expenses  to  which  he  may  be  made  liable  by  reason  of  his  name 
having  been  inserted  in  the  prospectus  or  notice,  or  in  defending  himself  against 
any  action  or  legal  proceeding  brought  against  him  in  respect  thereof.  —  E.  §  84  (3); 
V.  f.  (No.  1482)  111;  T.  c.  (59  Vic.  No.  19)  30;  Q.  g.  (55  Vic.  No.  10)  7;  W.  A.  a.  (56  Vic. 
No.  8)  223;  N.  Z.  77. 

Contribution  from  co-directors,  etc.  223.  Every  person  who,  by  reason  of  his 
being  a  director,  provisional  director,  or  promoter,  or  named  as  a  director,  pro- 
visional director,  or  promoter,  or  as  having  agreed  to  become  a  director,  provisional 
director,  or  promoter,  or  by  reason  of  his  having  authorised  the  issue  of  the  prospectus 
or  notice,  has  become  Uable  to  make  any  payment  under  the  provisions  of  this  Act, 
shall  be  entitled  to  recover  contribution,  as  in  cases  of  contract,  from  any  other 
person  who,  if  sued  separately,  would  have  been  liable  to  make  the  same  payment. 
—  E.  §  84  (4);  V.  f.  (No.  1482)  120;  T.  ^.  (59  Vic.  No.  19)  31;  Q.  g.  (55  Vic.  No.  10)  8; 
W.  A.  a.  (56  Vic.  No.  8)  224;  N.  Z.  78. 

Copies  of  prospectus  to  be  filed  with  Registrar.  224.  1.  Every  registered  com- 
pany shall,  within  one  week  after  issuing  any  prospectus  or  notice  announcing  for 
subscription,  or  containing  an  invitation  to  subscribe  for  any  shares,  debentures, 
or  debenture  stock  of  the  company,  send  to  the  Registrar,  to  be  kept  by  him,  a  copy 
of  the  prospectus  or  notice  signed  by  aU  the  directors  and  by  the  secretary  of  the 
company.  2.  If  any  such  prospectus  or  notice  is  issued  on  behalf  of,  or  with  reference 
to,  an  intended  company  before  the  registration  thereof,  a  copy  of  the  prospectus 
or  notice  shall,  on  the  appUcation  for  the  registration  of  the  company,  be  produced 
to  the  Registrar,  to  be  kept  by  him.  3.  If  default  is  made  in  complying  with  this 
section,  every  person  who  is  a  director  or  promoter  of  the  company  at  the  time 
when  the  defaiit  is  made,  and  knowingly  authorises  or  permits  such  default,  shall 
be  liable  to  a  fine  not  exceeding  ten  pounds  for  every  day  dxiring  which  the  defaiilt 
continues.  —  E.  §  80;  V.  f.  (No.  1482)  103;  W.  A.  a.  (56  Vic.  No.  8)  225. 

Liability  of  directors  of  no-liability  company  for  wages.  225.  The  directors 
of  every  no-babUity  company,  jointly  and  severally,  shall  be  personally  liable  for 
the  payment  of  wages  for  not  exceeding  four  weeks  owing  by  such  company;  and 
such  wages  shall  be  recoverable  from  such  directors  in  any  manner  in  which  wages 
are  ordinarily  recoverable. 

Part  XI.    Miscellaneous. 

Restriction  on  allotment  of  shares  and  debentures.  226.  Where  an  allotment 
of  shares,  debentures,  or  debentiu'e  stock  in  a  registered  or  intended  company  is 
made  in  pursuance  of  any  prospectus  or  notice  issued  after  the  commencement  of 
this  Act,  the  allotment  shall  not  be  binding  on  the  applicant,  unless :  a)  The  minimum 
number  stated  in  that  behalf  in  the  prospectus  or  notice  as  a  condition  of  allotment 
or  of  the  formation  of  the  company,  or,  if  no  minimum  number  is  so  stated,  the 
whole  number  of  shares  or  debentures  offered  by  the  prospectus  or  notice  have 
been  applied  for  at  the  time  of  the  allotment;  b)  The  minimum  amoimt  stated  in 
that  behalf  in  the  prospectus  or  notice  as  a  condition  of  allotment  or  of  the  formation 
of  the  company,  or,  if  no  minimum  amount  is  so  stated,  then  one-tenth  of  the  amount 
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payable  in  cash  in  respect  of  each  share,  debenture,  or  debenture  stock  so  applied 
for,  has  been  paid  at  the  time  of  the  allotment;  and  c)  The  allotment  is  made  within 
three  months  from  the  day  on  which  the  appHcation  for  such  shares  was  left  with 
company,  or  the  promoters  of  the  intended  company,  or  some  person  acting  on 
their  behalf.  —  E.  §  85;  V.  f.  (No.  1482)  58;  W.  A.  a.  (56  Vic.  No.  8)  226;  N.  Z.  95. 

Assignment  equivalent  to  insolvency.  227.  For  the  purposes  of  this  Act,  and  so 
far  as  practicable,  any  person  who  shall  make  an  assignment  for  the  benefit  of  his 
creditors  under  The  Insolvent  Act,  1886,  or  any  other  Act  for  the  time  being  in  force 
in  that  behalf,  shall  be  deemed  to  have  become  insolvent,  and  the  provisions  of  this 
Act  with  respect  to  insolvency  and  the  trustee  of  an  insolvent  shall,  so  far  as  prac- 
ticable, apply  to  such  assignment  and  the  trustee  thereof.  —  Cp.  N.  S.  W.  (No.  40 
of  1899)  263,  264;  Q.  h.  (56  Vic.  No.  24)  21;  W.  A.  a,.  (56  Vic.  No.  8)  227. 

Liability  of  secretary  neglecting  to  lodge  books  with  liquidator.    228.    Any 

secretary  of  a  company  who  shall,  after  having  been  lawfully  directed  so 
to  do,  wilfully  neglect  or  refuse  to  lodge  with  the  Uquidator  the  register  of 
members  of  a  company  which  is  being  wound  up,  and  all  other  books, 
documents,  and  other  property  of  such  company  in  his  possession  or  under 
his  control,  shall  be  Mable  to  a  penalty  not  exceeding  one  hundred  poimds 
for  every  such  offence.  —  E.  §§  147,  174;  V.  f.  (No.  1482)  131;  T.  c.  (59  Vic.  No.  19)  11; 
W.  A.  a.  (56  Vic.  No.  8)  228. 

Liability  of  secretary  to  penalties.  229.  Any  such  secretary  or  any  director  of 
a  company  who  shall  wflfully  refuse  or  neglect  to  permit  any  person  to  inspect,  or 
wilfully  obstruct  any  person  in  inspecting,  any  book  or  account  of  a  company,  or 
report  of  directors  thereof,  or  other  document,  to  the  inspection  of  which  such 
person  shall  be  entitled  under  this  Act,  shall  be  Uable  to  a  penalty  of  fifty  pounds: 
Provided  such  person  shall  have  paid  or  tendered  the  sum  (if  any)  payable  by  him 
for  such  inspection.  —  E.  §§  30,  100.  lOl,  llO;  N.  S.  W.  (No.  40  o{  1899)  239  (3—5),  243, 
254;  V.  a.  (No.  1074)  33,  43,  59,  f.  (No.  1482)  131  (5);  T.  a.  (33  Vic.  No.  22)  34,  47,  64;  Q.  e. 
(27  Vic.  No.  4)  31,  42,  58;  W.  A.  a.  (56  Vic.  No.  8)  229;  N.  Z.  104,  129,  143. 

Notice  to  be  given  to  director  on  his  election  that  his  liability  will  be  unlimited. 
230.  1.  In  any  hmited  company  in  which  in  pursuance  of  this  Act  the  UabiUty  of 
a  director  or  manager  is  unhmited,  the  directors  or  manager  of  the  company  (if  any), 
and  the  member  who  proposes  any  person  for  election  or  appointment  to  such 
office,  shall  add  to  such  proposal  a  statement  that  the  liability  of  the  person  holding 
such  office  wiU  be  unlimited,  and  the  promoters,  directors,  manager,  and  secretary 
(if  any)  of  such  company,  or  one  of  them,  shaU,  before  such  person  accept  such 
office,  or  acts  therein,  give  him  notice  in  writing  that  his  habUity  wiU  be  unhmited. 
2.  If  any  director,  manager,  secretary,  or  proposer  make  default  in  adding  such 
statement,  or  if  any  promoter,  director,  manager,  or  secretary  make  default  in  giving 
such  notice,  he  shall  be  Uable  to  a  penalty  not  exceeding  one  hundred  pounds,  and 
shall  also  be  liable  for  any  damage  which  the  person  so  elected  or  appointed  may 
sustain  from  such  default ;  but  the  liability  of  the  person  elected  or  appointed  shaU 
not  be  affected  by  such  default.  —  E.  §  60;  N.  S.  W.  a.  (No.  40  of  1899)  37;  W.  A.  a. 
(56  Vic.  No.  8)  230;  N.  Z.  S3. 

Court  to  bring  certain  cases  under  notice  of  Attorney-General.  231.  It  shaU 
be  the  duty  of  the  Court,  in  case  at  any  time  it  has  reason  to  beUeve  that  any  of 
the  offences  mentioned  in  this  Part  of  this  Act  has  been  committed,  to  bring  the 
case  under  the  notice  of  the  Attorney- General  with  a  view  to  a  prosecution  being 
instituted.  —  W.  A.  a.  (56  Vic,  No.  8)  231. 

Penalty  on  perjury.  232.  If  any  person,  upon  examination  upon  oath  or  affir- 
mation authorised  under  this  Act,  or  in  any  affidavit,  deposition,  declaration,  or 
solemn  affirmation  in  or  about  the  winding-up  of  any  company  under  this  Act,  or 
otherwise  in  or  about  any  matter  arising  under  this  Act,  wilfully  and  corruptly  gives 
false  evidence,  or  makes  a  false  statement,  he  shall,  upon  conviction,  be  Uable  to 
the  penalties  of  wilful  perjuiy.  —  E.  §  218;  V.  a.  (No.  1074)  156;  T.  a.  (33  Vic.  No.  22) 
204;  Q.  e.  (27  Vic.  No.  4)  170;  W.  A.  a.  (56  Vic.  No.  8)  232. 

Penalties  on  persons  committing  forgery.  233.  Whosoever  forges  or  alters, 
or  offers,  utters,  disposes  of,  or  puts  off,  knowing  the  same  to  be  forged  or  altered, 
any  share  certificate  or  coupon,  or  any  document  purporting  to  be  a  share  certifi- 
cate or  coupon  issued  in  pursuance  of  this  Act,  or  demands,  or  endeavors  to  obtain 
or  receive  any  share  or  interest  of  or  in  any  company  or  any  dividend  or  money 
payable  in  respect  thereof  by  virtue  of  any  such  forged  or  altered  share  certificate. 
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coupon,  or  document  purporting  as  aforesaid,  knowing  the  same  to  be  forged 
or  altered,  with  intent  in  any  of  the  cases  aforesaid  to  defraud,  shall  be  guUty 
of  felony,  and  being  convicted  thereof  shall  be  liable  to  the  Uke  punishment 
as  if  he  had  been  convicted  of  forgery.  —  E.  §  38  (1);  N.  S.  W.  ».  No.  40  of  1899)  63;  W.  A. 
a.  (56  Vio.  No.  8)  233. 

Penalties  on  persons  falsely  personating  owner  of  shares.  234.  Whosoever  falsely 
and  deceitfully  personates  any  owner  of  any  share  or  interest  of  or  in  any  company, 
or  of  any  share  certificate  or  coupon  issued  in  pursuance  of  this  Act,  and  thereby 
obtains  or  endeavors  to  obtain  any  such  share  or  interest  or  share  certificate  or 
coupon,  or  receives  or  endeavors  to  receive  any  money  due  to  any  such  owner  as 
if  such  offender  were  the  true  and  lawful  owner,  shall  be  guilty  of  felony,  and  being 
convicted  thereof  shall  be  liable  to  like  punishment  as  if  he  had  been  convicted  of 
obtaining  money  under  a  fal  sepretence.  —  E.  §  38  (1);  N.  S.  W.  a.  (No.  40  of  1899)  64; 
W.  A.  a.  (56  Vio.  No.  8)  234. 

Penalties  on  persons  engraving  plates,  etc.  235.  Whoever,  without  lawful 
authority  or  excuse,  the  proof  whereof  shall  be  on  the  party  accused,  engraves  or 
makes  upon  any  plate,  wood,  stone,  or  other  material  any  share  certificate,  or 
coupon,  purporting  to  be  a  share  certificate  or  coupon  issued  or  made  by  any  parti- 
cular company,  under  and  in  pursuance  of  this  Act,  or  to  be  a  blank  share  certifi- 
cate or  coupon,  issued  or  made  as  aforesaid,  or  to  be  a  part  of  such  a  share  certificate 
or  coupon,  or  uses  any  such  plate,  wood,  stone,  or  other  material  for  the  making  or 
printing  any  such  share  certificate  or  coupon,  or  any  such  blank  share  certificate 
or  coupon,  or  any  part  thereof  respectively,  or  knowingly  has  in  his  custody  or 
possession  any  such  plate,  wood,  stone,  or  other  material,  shall  be  guUty  of 
felony,  and  being  convicted  thereof  shall  be  Uable  to  the  Uke  punishment  as  if 
he  had  been  convicted  of  forgery.  —  E.  §  38  (2);  N.  S.  W.  a.  (No.  40  of  1899)  65;  W.  A.  ». 
(56  Vic.  No.  8)  235. 

Reception  of  certified  copies  of  documents  as  legal  evidence.  236.  Every  certifi- 
cate of  the  incorporation  of  any  company,  given  by  the  Registrar  for  the  time  being 
under  his  hand  and  seal,  shall  be  received  in  evidence  as  if  it  were  the  orginal  certifi- 
cate, and  any  copy  of  or  extract  from  any  of  the  documents  or  part  of  the  docu- 
ments kept  and  registered  at  the  registration  office,  if  duly  certified  to  be  a  true 
copy  under  the  hand  and  seal  of  the  Registrar,  shall  in  all  legal  proceedings,  civil 
or  criminal,  and  in  aU  cases  whatsoever,  be  received  in  evidence  as  of  equal  vaUdity 
with  the  original  document,  without  proof  of  the  appointment  of  the  Registrar. 

—  B.  §  17;    N.  S.  W.  a.  (No.  40  of  1899)  17;  V.  f.  (No.  1482)  52  (1);  T.  c.  (59  Vic.   No.  19)  27; 
W.  A.  a.  (56  Vic.  No.  8)  236;  N.  Z.  12. 

Certified  copy  of  articles  of  company  to  be  primei  facie  evidence.  237.  Any 
document  appearing  to  be  certified  by  some  person  as  secretary  or  manager  of  any 
incorporated  company  as  a  true  copy  of,  or  extract  from,  any  memorandum  or 
articles  of  association,  or  rules  or  regulations  of  such  company,  shall  in  aU  Courts 
be  received  as  prima  facie  evidence  of  the  contents  of  the  instrument  of  or  from 
which  it  appears  to  be  a  copy  or  extract.  —  See  notes  to  §  236,  supra;  W.  A.  a.  (56 
Vic.  No.  8)  237. 

Scrip  certificate  to  be  prima  facie  evidence.  238.  Any  document  appearing  on 
its  face  to  be  a  certificate  or  memorandum  of  the  title  or  ownership  of  any  shares 
in  any  incorporated  company,  and  lawfully  issued  pursuant  to  the  memorandum 
or  articles  of  association,  or  rules  or  regulations  of  such  company,  shall  in  aU  Courts 
be  received  as  prima  facie  evidence  of  the  title  or  ownership  stated  in  such  document. 

—  E.  §  23;  op.  note  to  §  32,  supra. 

Declaration.  239.  Every  declaration  required  by  this  Act,  or  intended  to  be 
used  in  any  matter  or  proceeding  under  this  Act,  may  be  made  before  a  notary 
public,  justice  of  the  peace,  or  commissioner  for  taking  affidavits  in  the  Supreme 
Court,  or  out  of  the  said  Province,  before  any  person  authorised  to  take  declarations 
in  the  place  where  such  declaration  shall  be  made,  and  it  shall  be  sufficient  if  such 
declaration  purports  to  be  made  under  or  in  pursuance  of  this  Act. 

Notices  and  legal  proceedings. 
Service  of  notices  on  company.  240.  Any  summons,  notice,  order,  or  other  docu- 
ment, requiring  to  be  served  upon  any  company  may  be  served  by  leaving  the  same, 
or  sending  it  through  the  post  in  a  prepaid  letter  addressed  to  the  company  at  its  re- 
gistered office.  —  E.  §  116;  N.  S.  W.  a.  (No.  40 of  1899)  228;  V.  a.  (No.  1074).63;  T.  a.  (33  Vic. 
No.  22)  68;  Q.  e.  (27  Vic.  No.  4)  62;  W.  A.  a.  (66  Vic.  No.  8)  240;  N.  Z.  151. 
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Rules  as  to  notices  by  letter.  241.  Any  document  to  be  served  by  post  on  the 
company  shall  be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the  due 
course  of  delivery  within  the  period  (if  any)  prescribed  for  the  service  thereof;  and 
in  proving  service  of  such  document  it  shall  be  sufficient  to  prove  that  such  docu- 
ment was  properly  directed,  and  that  it  was  posted  as  a  prepaid  letter.  — 
N.  S.  W.  a.  (No.  40  of  1899)  229;  V.  a.  (No.  1074)  64;  T.  a.  (33  Vio.  No.  22)  69;  Q.  e.  (27  Vio. 
No.  4)  63;  W.  A.  a.  (56  Vio.  No.  8)  241;  N.  Z.   152. 

Authentication  of  notices  of  company.  242.  Any  summons,  notice,  order, 
or  proceeding  requiring  authentication  by  a  company  may  be  signed  by  any 
director,  secretary,  or  other  authorised  officer  of  the  company,  and  need  not  be 
under  the  common  seal  of  the  company,  and  the  same  may  be  in  writing  or  in 
print,  or  partly  in  writing  and  partly  in  print.  —  B.  §  117;  N.  S.  W.  a.  (No.  40  of  1899) 
230;  V.  a.  (No.  1074)  65;  T.  a.  (33  Vic.  No.  22)  70;  Q.  e.  (27  Vic.  No.  4)  64;  W.  A.  a.  (66  Vio. 
No.  8)  242;  N.  Z.  153. 

Court  or  Judge  may  order  service  on  officer,  manager,  or  agent  of  corporations, 
etc.,  to  be  good.  243.  1.  In  any  proceeding  in  the  Supreme  or  any  other  Court  against 
any  corporation  or  incorporated  company,  including  a  foreign  company,  the  said 
Court,  or  any  Judge  or  Special  Magistrate  having  jurisdiction  in  interlocutory 
proceedings  in  such  Court,  may  order  that  service  of  any  process  or  notice,  and  of 
all  subsequent  process  and  notices  in  such  proceeding  upon  any  officer,  manager, 
or  agent  of  such  corporation  or  incorporated  company,  shall  be  deemed  good  and 
effectual  service  upon  such  corporation  or  incorporated  company,  under  such  terms 
and  conditions  as  to  such  Court  or  Judge  shall  seem  fit.  2.  Such  further  proceedings 
may  be  had  upon  a  service  made  under  such  order  as  might  be  taken  against  an 
individual  resident  in  the  said  province  Uable  to  such  proceeding,  and  duly  served 
with  such  process  or  notice.  3.  The  said  Court,  or  any  such  Judge  or  Special  Magi- 
strate, upon  appUcation  made  by  such  corporation  or  incorporated  company,  or 
such  officer,  manager,  or  agent,  may  revoke,  vary,  or  alter  such  order,  and  may 
order  by  whom  the  costs  arising  from  such  apphcation  shall  be  paid.  4.  Nothing  in 
this  section  contained  shall  derogate  from  any  power  which  any  Court,  Judge,  or 
Special  Magistrate  now  has  of  directing  effective  service  of  any  process  or  notice 
upon  corporation  or  incorporated  company,  or  any  power  which  any  person  now 
has  of  proceeding  against  the  same. 

Proceedings  for  penalties.  244.  All  offences  against  this  Act,  or  against  any 
regulation  made  under  this  Act,  in  respect  of  which  offences  any  fine  or  penalty  is 
by  this  Act  imposed  (where  no  other  provision  for  the  recovery  thereof  is  in 
that  behalf  made),  shall  be  heard  and  determined,  and  such  fines  and  penalties 
be  awarded  and  imposed  in  a  summary  way,  by  and  before  any  two  or  more 
justices  of  the  peace  for  the  said  Province.  —  N.  S.  W.  a.  (No.  40  of  1899)  258; 
V.  f.  (No.  1482)  173  (1);  T.  a.  (33  Vio.  No.  22)  71;  Q.  e.  (27  Vic.  No.  4)  65;  W.  A.  a.  (66  Vio. 
No.  8)  244,  245,  246;  N.  Z.  158. 

Proceedings  before  Justices.  245.  All  the  proceedings  before  Justices  shall  be  re- 
gulated by  Ordinance  No.  6  of  1850,  The  Justices  Procedure  Amendment  Act,  298  of 
1883/4,  and  any  other  Act  that  may  be  law  in  that  behalf.  —  See  notes  to  §  244,  supra. 

On  non-payment  of  penalty,  etc.,  justice  may  imprison.  246.  In  every  case  of 
the  adjudication  of  a  fine  or  pecuniary  penalty  or  amends  under  this  Act,  and  of 
the  non-payment  of  such  fine  or  pecuniary  penalty  or  amends,  any  Justice  may 
commit  the  offender  or  person  making  default  in  payment  to  any  gaol  in  the  said 
Province  for  any  term  not  exceeding  twelve  months,  the  imprisonment  to  cease  on 
payment  of  the  sum  due  and  the  costs  of  such  proceedings  as  may  have  been  taken 
for  the  recovery  thereof.  —  See  notes  to  §  244,  /mpm. 

Appeal  to  Local  Court  from  order  by  justices.  247.  There  shall  be  an  appeal 
from  any  order  of  justices  made  under  the  provisions  herein  contained,  and  from 
any  conviction  by  justices  for  any  offence  against  this  Act,  and  from  any  order 
dismissing  any  information  or  complaint  under  this  Act,  and  from  any  other 
order  or  adjudication  whatsoever  by  justices  under  this  Act,  which  appeal  shall 
be  to  the  Local  Court  of  Adelaide  of  Full  Jurisdiction  only,  and  the  proceed- 
ings in  such  appeal  shall  be  conducted  in  manner  appointed  by  the  said 
Ordinance  No.  6  of  1850,  and  the  Act  No.  298  of  1883/4,  for  appeals  to  Local 
Courts,  but  the  Local  Court  of  Adelaide  aforesaid  may  make  such  order  as  to 
payment  of  the  costs  of  such  appeal  as  the  Court  shall  think  fit.  — E.  §  181;  N.  S.  W.  a. 
(No.  40  of  1899)  128;  T.  ».  (33  Vio.  No.  22)  152;  Q.  e.  (27  Vic.  No.  4)  117;  W.  A.  a.  (66  Vic. 
No.  8)  247;  N.  Z.  215. 
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Local  Court  may,  on  appeal,  state  case  for  opinion  of  Supreme  Court.  248.  The 
Local  Court,  upon  the  hearing  of  any  appeal  under  the  last  preceding  section,  may 
state  one  or  more  special  case  or  cases  for  the  opinion  of  the  Supreme  Court,  and  the 
Supreme  Court  shall  hear  and  decide  such  special  case  or  cases  according  to  the 
practice  of  the  Supreme  Court  on  special  cases;  and  the  Supreme  Court  shall  make 
such  order  as  to  the  costs  of  any  such  special  case  as  to  the  said  Court  shall  appear 
just;  and  any  justice  or  justices,  or  the  Local  Court  of  Adelaide,  shall  make  an 
order  in  respect  to  the  matters  referred  to  the  Supreme  Court  in  conformity  with 
the  certificate  of  the  said  Supreme  Court,  or  of  any  Judge  thereof,  which  order  of 
the  justice,  or  justices,  or  Local  Court,  shall  be  enforced  in  manner  provided  by 
this  Act;  or  otherwise  for  the  enforcement  of  orders  of  justices;  and,  save  as  herein 
or  in  The  Justices  Procedure  Amendment  Act,  1883/4,  or  any  other  Act  for  the 
time  being  in  force  in  that  behalf,  provided,  no  order  or  proceeding  of  justices,  or 
of  any  Local  Court,  made  imder  the  authority  of  this  Act  shall  be  appealed  against, 
or  removed  by  certiorari  or  otherwise  into  the  Supreme  Court  of  the  said  Province. 
—  See  notes  to  §  247,  supra,  and  W.  A.  a.  (56  Vic.  No.  8)  248. 

Justices  may  make  direction  as  to  costs.  249.  The  justices  imposing  any  penalty 
under  this  Act  may  direct  the  whole  or  any  part  thereof  to  be  appUed  in  or  towards 
payment  of  the  costs  of  the  proceedings,  or  in  or  towards  rewarding  the  person 
upon  whose  information  or  at  whose  suit  such  penalty  has  been  recovered;  and, 
subject  to  such  direction,  all  penalties  shall  be  paid  to  the  Treasurer,  for  the 
pubHc  uses  of  the  Province.  —  E.  §§  278,  279;  N.  S.  W.  a.  (No.  40  of  1899)  259;  V.  a. 
(No.  1074)  66,  68;  T.  a.  (33  Vic.  No.  22)  72,  74;  Q.  „.  (27  Vic.  No.  4)  66,  68;  W.  A.  a.  (56 
Vic.  No.  8)  250;  N.  Z.  155. 

Fees  payable  to  Registrar.  250.  The  fees  set  forth  in  the  third  and  fourth  Sche- 
dules hereto  shall  be  payable  to  the  Registrar  in  respect  of  the  several  matters 
therein  mentioned.  The  Governor  may  by  Proclamation  in  the  Oovernmeni  Gazette 
fix  fees  to  be  paid  to  the  Registrar  for  matters  not  mentioned  in  such  Schedule,  and 
may  in  like  manner  abolish  or  vary  such  fees.  —  E.  §  244;  N.  S.  W.  a.  (No.  40  of  1899) 
166,  179;  V.  a.  (No.  1074)  17;  T.  a.  (33  Vic.  No.  22)  17;  Q.  e.  (27  Vic.  No.  4)  172  (4);  W.  A.  a. 
(56  Vic.  No.  8)  249;  N.  Z.  8—10. 


Schedules. 
First  Schedule. 


No.  of  Act. 

Title. 

First  Part. 

24  of  1869. 

An  Act  to  facilitate  proceedings  by  and  against  Incorporated  Companies 

13  of  1864. 

An  Act  for  the  Incorporation,  Regulation,  and  Winding  up  of  Trading 

Companies  and  other  Associations 

93  of  1878. 

An  Act  to  amend  the  Act  No.  22  of  1870-71,  intituled  "An  Act  to  amend 

the  Companies  Act,  1864" 

289  of  1883. 

An  Act  to  further  amend  "The  Companies  Act,  1864" 

375  of  1886. 

An  Act  to  amend  "The  Companies  Act,  1864" 

487  of  1890. 

An  Act  to  amend  the  law  relating  to  the  Liability  of  Directors  and 

Promoters  of  Companies 

Second  Part. 

22  of  1870-71. 

An  Act  to  amend  "The  Companies  Act,  1864" 

204  of  1881. 

An  Act  for  the  Incorporation  and  Winding-up   of   Mining  Cbrnpaniee 

218  of  1881. 

An  Act  to  amend  "The  Mining  Companies  Act,  1881" 

256  of  1882. 

An  Act  to  amend  "The  Mining  Companies  Act,  1881" 

396  of  1887. 

An  Act  to  further  amend  "The  Mining  Companies  Act,  1881" 

408  of  1887. 

An  Act  to  amend  "The  Companies  Act  Amendment  Act,  1870-71" 

Second  Schedule. 

Table  A.    Regulations  for  Management  of  a  Limited  Company. 

Shares. 

1.  If  several  persons  are  registered  as  joint  holders  of  any  share,  any  one  of  such  persona 
may  give  effectual  receipts  for  any  dividend  payable  in  respect  of  such  share. 

2.  Every  member  shall,  on  pajonent  of  one  shilling,  or  such  less  sum  as  the  company 
in  general  meeting  may  prescribe,  be  entitled  to  a  certificate  under  the  common  seal  of  the 
company,  specifying  the  share  or  shares  held  by  him,  and  the  amount  paid  up  thereon. 

29* 
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3.  If  such  certificate  is  worn  out  or  lost,  it  may  be  renewed  on  payment  of  one  shilling, 
or  such  less  sum  as  the  company  in  general  meeting  may  prescribe. 

Allotment  of  shares. 
i.   The  directors  may  aDot  and  issue  the  shares  of  the  company  not  already  taken  up  in 
such  manner  as  they  shall  deem  advisable  in  the  interests  of  the  company.    Any  shares  may 
be  issued  if  the  company  in  general  meeting  think  fit,  with  a  fixed  or  preferential  dividend, 
or  any  other  special  privileges  or  advantages  which  may  seem  expedient. 

5.  Any  shares  may,  if  the  directors  tMnk  it  advisable,  be  issued  at  such  premium  as  the 
directors  may  think  fit,  whether  such  shares  shall  or  shall  not  have  been  previously  forfeited. 

Calls  on  shares. 

6.  The  directors  may,  from  time  to  time,  make  such  calls  as  they  think  fit,  upon  the 
members  in  respect  of  aU  moneys  unpaid  on  their  shares  and  not  by  the  conditions  of  allotment 
made  payable  at  fixed  times,  provided  that  fourteen  days'  notice,  at  least,  be  given  of  each  call. 
Each  member  shall  be  liable  to  pay  the  amount  of  call  so  made  at  the  registered  office  of  the 
company  at  the  time  appointed  by  the  directors.   A  call  may  be  made  payable  by  instalments. 

7.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution  of  the  directors 
authorising  such  call  was  passed. 

7  A.  On  the  trial  or  hearing  of  any  action  by  the  company  against  any  member  to  recover 
any  debt  due  for  any  call,  it  shall  be  sufficient  to  prove  that  the  name  of  the  member  sued  is 
on  the  register  of  members  as  the  holder,  oni)  one  of  the  holders,  of  the  number  of  shares  in  re- 
spect of  which  such  debt  accrued,  and  that  notice  of  such  call  was  given  in  pursuance  of  the 
company's  regulations,  and  it  shall  not  be  necessary  to  prove  the  appointment  of  the  directors 
who  made  such  call,  nor  that  a  quorum  of  directors  was  present  at  the  board  when  such  call  was 
made,  nor  that  the  meeting  at  which  such  call  was  made  was  duly  convened  or  constituted,  nor 
any  other  matter  whatsoever,  but  proof  of  the  matters  first  above  mentioned  shall  be  conclusive 
evidence  of  the  debt. 

8.  If  the  call  payable  in  respect  of  any  share  is  not  paid  on  or  before  the  day  appointed 
for  payment  thereof,  the  holder  for  the  time  being  of  such  share  shall  be  liable  to  pay  interest 
for  the  same  at  the  rate  of  eight  pounds  per  centum  per  annum  from  the  day  appointed  for 
the  payment  thereof  to  the  time  of  the  actual  payment. 

9.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the 
same  all  or  any  part  of  the  moneys  due  upon  the  shares  held  by  him  beyond  the  sums  actually 
called  for,  and  upon  the  moneys  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time 
exceeds  the  amount  of  the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance 
has  been  made,  the  company  may  pay  interest  at  such  rate  as  the  member  paying  such  sum 
in  advance  and  the  directors  agree  upon. 

Transfer  of  shares. 

10.  The  instrument  of  transfer  of  any  share  in  the  company  shall  be  executed  both  by 
the  transferor  and  the  transferee,  and  the  transferor  shall  be  deemed  to  remain  a  holder  of  such 
share  until  the  name  of  the  transferee  is  entered  in  the  register  book  in  respect  thereof. 

11.  Shares  in  the  company  shall  be  transferred  in  the  following  form,  or  in  a  form  to 
the  like  effect:  I,  A.B.,  of  ,  in  consideration  of  the  sum  of 

paid  to  me  by  CD.,  of  ,  do  hereby  transfer  to  the  said  CD.  the  share  [or  shares] 

numbered  ,  standing  in  my  name  in  the  books  of  the  Company, 

Limited,  to  hold  unto  the  said  CD.,  his  executors,  administrators,  and  assigns,  subject  to  the 
several  conditions  on  which  I  hold  the  same  at  the  time  of  the  execution  hereof;  and  I,  the 
said  CD.,  do  hereby  agree  to  take  the  said  share  [or  shares]  subject  to  the  same  conditions,  As 
witness  our  hands  the  day  of  .  18     . 

12.  The  company  may  decline  to  register  any  transfer  of  shares  upon  which  any  call  shall 
be  due. 

13.  The  transfer  books  shall  be  closed  during  the  fourteen  days  immediately  preceding 
each  ordinary  general  meeting. 

Transmission  of  shares, 

14.  The  representative  of  a  deceased  member  shall  be  the  only  person  recognised  by  the 
company  as  having  any  title  to  his  share. 

15.  Any  person  becoming  entitled  to  a  share  in  consequence  of  the  death  or  insolvency 
of  any  member  may  be  registered  as  a  member  upon  such  evidence  being  produced  as  may  from 
time  to  time  be  required  by  the  company. 

16.  Any  person  who  has  become  entitled  to  a  share  in  consequence  of  the  death  or  in- 
solvency of  any  member  may,  instead  of  being  himself  registered,  elect  to  have  some  person 
to  be  named  by  him  registered  as  a  transferee  of  such  share. 

17.  The  person  so  becoming  entitled  shall  testify  such  election  by  executing  to  his  nominee 
an  instrument  of  transfer  of  such  share. 

18.  The  instrument  of  transfer  shall  be  presented  to  the  company,  accompanied  with 
such  evidence  as  the  directors  may  require  to  prove  the  title  of  the  teansferor,  and  thereupon 
the  company  shall  register  the  transferee  as  a  member. 

1)  Sic;  obviously  "or" 
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Forfeiture  of  shares. 

19.  If  any  member  fail  to  pay  any  call  or  instalment  on  or  before  the  day  appointed  for 
payment  thereof,  and  for  fourteen  days  thereafter,  the  directors  may,  while  the  call  or  instalment 
remains  unpaid,  serve  a  notice  on  him  requiring  him  to  pay  the  same,  together  with  any  interest 
and  expenses  that  may  have  accrued  by  reason  of  such  non-pa3rment. 

20.  The  notice  shall  name  a  further  day  on  or  before  which  such  caU,  and  all  interest 
and  expenses  that  have  accrued  by  reason  of  such  non-payment,  are  to  be  paid.  The  notice 
shall  also  state  that,  in  the  event  of  non-payment  at  or  before  the  time  appointed,  the  shares 
in  respect  of  which  such  caU  was  made,  wiU  be  forfeited. 

21.  If  the  requisitions  of  the  notice  are  not  compUed  with,  any  share  in  respect  of  which 
such  notice  has  been  given  may  at  any  time  thereafter  before  payment  of  all  calls  or  instalments, 
interest  and  expenses,  due  in  respect  thereof  has  been  made,  be  forfeited  by  a  resolution  of  the 
directors  to  that  effect.  Such  forfeiture  shall  include  aU  dividends  in  respect  of  the  forfeited 
shares,  not  actually  paid  before  the  forfeiture.  When  any  share  shall  have  been  so  forfeited, 
notice  of  the  resolution  shall  be  given  to  the  member  in  whose  name  it  stood  prior  to  the  forfeiture, 
and  an  entry  of  the  forfeiture,  with  the  date  thereof,  shall  forthwith  be  made  in  the  register. 

22.  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company,  and  may 
be  disposed  of  in  such  manner  as  the  directors,  subject  to  the  control  of  the  company  in  general 
meeting,  think  fit. 

23.  Any  member  whose  shares  have  been  forfeited  shall,  notwithstanding,  be  liable  to 
pay  to  the  company  all  calls  owing  upon  such  shares  at  the  time  of  the  forfeiture. 

24.  A  declaration  in  writing  under  The  Companies  Ad,  1892,  that  the  call  in  respect  of  a 
share  was  made  and  notice  thereof  given  and  that  default  in  payment  of  the  caU  was  made, 
and  that  the  forfeiture  of  the  share  was  made  by  a  resolution  of  the  directors  to  that  effect,  shall 
be  sufficient  evidence  of  the  facts  therein  stated  as  against  all  persons  entitled  to  such  share; 
and  such  declaration,  and  the  receipt  of  the  company  for  the  price  of  such  share,  shall  constitute 
a  good  title  to  such  share,  and  a  certificate  of  proprietorship  shall  be  dehvered  to  a  purchaser, 
and  thereupon  he  shall  be  deemed  the  holder  of  such  share,  discharged  from  all  calls  due  prior 
to  such  purchase,  and  he  shall  not  be  bound  to  see  to  the  application  of  the  purchase  money, 
nor  shall  his  title  to  such  share  be  affected  by  any  irregularity  in  the  proceedings  in  reference 
to  such  sale. 

Conversion  of  shares  into  stock. 

25.  The  directors  may,  with  the  sanction  of  the  company  previously  given  in  general 
meeting,  convert  any  paid-up  shares  into  stock. 

26.  When  any  shares  have  been  converted  into  stock,  the  several  holders  of  such  stock 
may  thenceforth  transfer  their  respective  interests  therein,  or  any  part  of  such  interests,  in  the 
same  manner  and  subject  to  the  same  regulations  as  and  subject  to  which  any  shares  in  the  capital 
of  the  company  may  be  transferred,  or  as  near  thereto  as  circumstances  admit. 

27.  The  several  holders  of  stock  shall  be  entitled  to  participate  in  the  dividends  and  profits 
of  the  company  according  to  the  amount  of  their  respective  interests  in  such  stock,  and  such 
interests  shall,  in  proportion  to  the  amount  thereof,  confer  on  the  holders  thereof  respectively 
the  same  privileges  and  advantages  for  the  purpose  of  voting  at  meetings  of  the  company,  and 
for  other  purposes,  as  would  have  been  conferred  by  shares  of  equal  amount  in  the  capital  of  the 
company,  but  so  that  none  of  such  privileges  or  advantages,  except  the  participation  in  the 
dividends  and  profits  of  the  company,  shall  be  conferred  by  any  such  ahquot  part  of  consoUdated 
stock  as  would  not  if  existing  in  shares  have  conferred  such  privileges  or  advantages. 

Increase  in  capital. 

28.  The  directors  may,  with  the  sanction  of  a  special  resolution  of  the  company,  increase 
its  capital  by  the  issue  of  new  shares,  such  aggregate  increase  to  be  of  such  amount,  and  to 
be  divided  into  shares  of  such  respective  amounts,  as  the  company  in  general  meeting  directs, 
or,  if  no  direction  be  given,  as  the  directors  think  expedient. 

29.  Subject  to  any  direction  to  the  contrary  that  may  be  given  by  the  meeting  that 
sanctions  the  increase  of  capital,  aU  new  shares  shall  be  offered  to  the  members  in  proportion 
to  the  existing  shares  held  by  them,  and  such  offer  shall  be  made  by  notice  specifying  the 
number  of  shares  to  which  the  member  is  entitled,  and  hmiting  a  time  within  which  the  offer 
if  not  accepted  will  be  deemed  to  be  dechned.  After  the  expiration  of  such  time,  or  on  the 
receipt  of  an  intimation  from  the  member  to  whom  such  notice  is  given  that  he  declines  to 
accept  the  shares  offered,  the  directors  may  dispose  of  the  same  in  such  manner  as  they  think 
most  beneficial  to  the  company. 

30.  Any  capital  raised  by  the  creation  of  new  shares  shall  be  considered  as  a  part  of  the 
original  capital,  and  shall  be  subject  to  the  same  provisions  with  reference  to  the  payment 
of  calls,  and  the  forfeiture  of  shares  on  non-payment  of  calls  or  otherwise,  as  if  it  had  been  part 
of  the  original  capital. 

General  meetings. 

31.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  six  months 
after  the  registration  of  the  company,  and  at  such  place  as  the  dkectors  may  determine. 

32.  Subsequent  general  meetmgs  shall  be  held  once  at  least  m  every  six  months,  at  such 
time  and  place  as  may  be  prescribed  by  the  company  in  general  meeting,  and  if  no  other  time 
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or  place  is  prescribed,  a  general  meeting  shall  be  held  on  the  first  Monday  in  February  and  August 
respectively  in  every  year,  at  such  place  as  may  be  determined  by  the  directors. 

33.  The  above-mentioned  general  meetings  shaU  be  called  ordinary  meetings;  all  other 
meetings  shall  be  called  extraordinary. 

34.  The  directors  may,  whenever  they  may  think  fit,  and  they  shall,  upon  a  requisition 
made  in  writing  by  not  less  than  one-fifth  in  number  of  the  members  of  the  company,  convene 
an  extraordinary  general  meeting. 

35.  Every  requisition  made  by  the  members  shall  express  the'  object'of  the  meeting  pro- 
posed to  be  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

36.  Upon  receipt  of  such  requisition,  the  directors  shall  forthwith  proceed  to  convene 
an  extraordinary  general  meeting.  If  they  do  not  proceed  to  convene  the  same  within  twenty- 
one  days  from  the  date  when  the  requisition  was  left  at  the  registered  office  of  the  company, 
the  requisitionists,  or  any  members  amounting  to  the  required  number,  may  themselves  convene 
an  extraordinary  general  meeting. 

Proceedings  at  general  meetings. 

37.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour  of  meeting, 
and,  in  case  of  special  business,  the  general  nature  of  such  business,  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned,  or  in  such  other  manner  by  advertisement  or  otherwise,  aa 
may  be  prescribed  by  the  company  in  general  meeting,  but  the  non-receipt  of  such  notice  by 
any  member  shall  not  invalidate  the  proceedings  at  any  general  meeting. 

38.  All  business  shall  be  deemed  special  that  is  transacted  at  an  extraordinary  meeting, 
and  also  all  that  is  transacted  at  an  ordinary  meeting,  with  the  exception  of  sanctioning  a 
dividend  and  the  consideration  of  the  accounts  and  balance-sheets,  and  the  ordinary  report 
of  the  directors. 

39.  No  business  shall  be  transacted  at  any  general  meeting  except  the  declaration?  of  a 
dividend,  unless  a  quorum  of  members  is  present  at  the  time  when  the  meeting  proceeds  to 
business,  and  such  quorum  shall  be  ascertained  as  follows:  If  the  members  of  the  company  at 
the^time  of  the  meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be  five;  if  they  exceed 
ten,  there  shall  be  added  to  the  above  quorum  one  for  every  ten  additional  members,  but  no 
quorum  shall  in  any  case  exceed  twenty. 

40.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
the  meeting,  if  convened  upon  the  requisition  of  members,  shall  be  dissolved.  In  any  other 
case  it  shall  stand  adjourned  to  the  same  day  in  the  next  week,  at  the  same  time  and  pla«e,  and 
ifj^at  such  adjourned  meeting  a  quorum  is  not  present  it  shall  be  adjourned  sine  die. 

41.  The  chairman  (if  any)  of  the  board  of  directors  shall  preside  as  chairman  at  every 
general  meeting  of  the  company. 

42.  If  there  is  no  such  chairman,  or  if  at  any  meeting  he  is  not  present  within  fifteen 
minutes  after  the  time  appointed  for  holding  the  meeting,  the  members  present  shall  choose 
one  of  their  number  to  be  chairman. 

43.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting  from  time 
to  time  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  from  which  the  adjournment  took  place. 

44.  At  any  general  meeting,  unless  a  poU  is  demanded  by  at  least  five  members,  a  decla- 
ration by  the  chairman  that  a  resolution  has  been  carried,  and  an  entry  to  that  effect  in  the 
minute-book  of  the  proceedings  of  the  company,  shall  be  sufficient  evidence  of  the  fact,  without 
proof  of  the  number  or  proportion  of  the  votes  recorded  in  favor  of  or  against  such  resolution. 

45.  If  a  poU  is  demanded  by  five  or  more  members,  it  shall  be  taken  in  such  manner  as 
the  chairman  directs,  and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolution  of  the 
company  in  general  meeting.  In  the  case  of  an  equality  of  votes  at  any  general  meeting,  the 
chairman  shall  be  entitled  to  a  second  or  casting  vote. 

46.  Minutes  of  the  proceedings  at  every  general  meeting  shall  be  entered  and  kept  in  a 
book,  and  the  minutes  so  entered  shall  be  signed  in  the  said  book  by  the  chairman  of  the  meeting, 
or  in  the  case  of  his  refusing  to  sign  the  same,  or  neglecting  to  do  so  for  fourteen  days  after  the 
meeting,  then  such  minutes  may  be  signed  by  any  two  members  entitled  to  vote  and  be  present, 
and  who  were  actually  present  at  the  meeting;  and  the  said  book  when  so  signed  shall  be  con- 
clusive evidence  that  the  proceedings  minuted  therein,  and  purporting  to  be  signed  as  afore- 
said, were  regular,  and  actually  took  place  as  minuted  at  a  meeting  duly  convened  and  held, 
and  shall  be  binding  on  all  the  members  of  the  company,  except  as  to  any  irregular  proceedings 
which  may  be  annulled  at  an  extraordinary  general  meetingicalled  for  the  purpose,  and  held 
within  three  months  after  the  holding  of  such  general  meeting. 

Votes  of  members. 

47.  Every  member  shaU  have  one  vote  for  every  share  up  to  ten.  He  shall  have  an  additional 
vote  for  every  five  shares  beyond  the  first  ten  shares  up  to  one  hundred,  and  an  additional  vote 
for  every  ten  shares  beyond  the  first  hundred  shares. 

48.  If  any  member  is  a  lunatic  or  idiot  he  may  vote  by  his  committee. 

49.  If  two  or  more  persons  are  jointly  entitled  to  a  share  or  shares,  the  member  whose 
name  stands  first  in  the  register  of  members  as  one  of  the  holders  of  such  share  or  shares,  and 
no  other,  shall  be  entitled  to  vote  in  respect  of  the  same. 
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50.  No  member  shall  be  entitled  to  vote  at  any  general  meeting  unless  aU  calls  due  from 
him  have  been  paid,  and  no  member  shall  be  entitled  to  vote  in  re  pect  of  any  share  that  he 
has  acquired  by  transfer  at  any  meeting  held  after  the  expiration  of  three  months  from  the 
registration  of  the  company,  unless  he  has  been  the  registered  holder  of  the  share  in  respect 
of  which  [?]!)  claims  to  vote  for  at  least  three  months  previously  to  the  time  of  holding  the 
meeting  at  which  he  proposes  to  vote. 

51.  Votes  may  be  given  either  personally  or  by  proxy,  or,  when  the  member  is  absent 
from  the  province  at  the  time  of  voting,  by  attorney. 

52.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the  appointor, 
or  if  such  appointor  is  a  corporation,  under  its  common  seal,  and  shall  be  attested.  No  person 
shall  be  appointed  a  proxy  who  is  not  a  member  of  the  company:  Provided  that  when  the  member 
appointing  the  proxy  is  a  body  corporate  other  than  the  company  the  proxy  may  be  a  member 
of  the  same  body,  though  not  personally  a  member  of  the  company.  Such  a  proxy  shall,  during 
the  continuance  of  his  appointment,  be  taken  in  virtue  thereof  to  be  a  shareholder  in  the  company 
to  which  his  appointment  relates,  holding 'the  number  of  shares  held  by  the  corporation  by 
whom  he  is  appointed,  for  all  purposes  except  the  transfer  of  any  share  or  the  giving  of  receipts 
for  any  dividend  thereon. 

53.  The  instrument  appointing  a  proxy  shall  be  deposited  at  the  registered  office  of  the 
company  not  less  than  seventy-two  hours  before  the  time  for  holding  the  meeting  at  which 
the  person  named  in  such  instrument  proposes  to  vote,  but  no  instrument  appointing  a  proxy 
shall  be  valid  after  the  expiration  of  twelve  months  from  the  date  of  its  execution. 

54.  An  instrument  appointing  a  proxy  may  be  in  the  following  form,  altered  to  meet 
the  particular  circumstances  of  each  case: 

Company,  Limited. 
I  of  being  a  member  of  the 

Company,  Limited,  and  entitled  to  vote  [or  votes]  hereby  appoint 

of  as  my  proxy  to  vote  for  me  and  on  my  behalf  at  the  ordmary 

[or  extraordinary,  as  the  case  may  be]  general  meeting  of  the  company  to  be  held  on  the 

day  of  ,  and  at  any  adjournment  thereof  [or  at  any  meeting  of  ths 

company  that  may  be  held  in  the  year  ]. 

As  witness  my  hand  this  day  of 

Signed  by  the  said  in  the  presence  of 

Directors. 

55.  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shall  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

56.  UntU  directors  are  appointed,  the  subscribers  of  the  memorandum  of  association 
shall  be  deemed  to  be  directors. 

57.  The  future  remuneration  of  the  directors,  and  their  remuneration  for  services  per- 
formed previously  to  the  first  general  meeting,  shall  be  determined  by  the  company  in  general 
meeting. 

Powers  of  directors. 

58.  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may  pay  all 
expenses  incurred  in  getting  up  and  registering  the  company,  and  may  exercise  all  such  powers 
of  the  company  as  are  not  by  The  Companies  Act,  1892,  or  by  these  articles  required  to  be 
exercised  by  the  company  in  general  meeting,  subject,  nevertheless,  to  these  articles,  to  the 
provisions  of  the  said  Act,  and  to  such  regulations,  not  inconsistent  with  the  said  articles  or 
provisions,  as  may  be  prescribed  by  the  company  in  general  meeting;  but  no  regulations  made 
by  the  company  in  general  meeting  shaU  invalidate  any  prior  act  of  the  directors  which  would 
have  been  valid  if  such  regulations  had  not  been  made. 

59.  The  continuing  directors  may  act,  notwithstanding  any  vacancy  in  their  body. 

Disqualification  of  directors. 

60.  The  office  of  director  shall  be  vacated,  if  the  person  filling  it: 

Shall  cease  to  be  the  holder  of  shares  in  his  own  right  in  the  company; 

Shall  hold  any  other  office  or  place  of  profit  under  the  company; 

ShaU  become  insolvent  or  assign  his  estate  in  pursuance  of  any  Insolvency  Act  for 
the  time  being  in  force  in  the  said  Province;  or 

ShaU  be  concerned  in,  or  participate  in,  the  profits  of  any  contract  with  the  company: 
But  the  above  rules  shaU  be  subject  to  the  foUowing  exceptions:  That  no  director  shaU  vacate 
his  office  by  reason  of  his  being  a  member  of  any  company  which  has  entered  into  contracts 
with,  or  done  any  work  for,  the  company  of  which  he  is  director.  Nevertheless  he  shaU  not  vote 
in  respect  of  such  contract  or  work,  and  if  he  does  so  vote,  his  vote  shaU  not  be  counted. 

notation  of  directors. 

61.  At  the  first  ordinary  meeting  after  the  incorporation  of  the  company  the  whole  of  the 
directors  shaU  retire  from  office,  and  at  the  first  ordinary  meeting  in  every  subsequent  year 

1)  "He"  (?). 
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one-third  of  the  directors  for  the  time  being,  or,  if  their  number  is  not  a  multiple  of  three,  then 
the  number  nearest  to  one-third,  shall  retire  from  office. 

62.  The  one-third,  or  other  nearest  number,  to  retire  during  the  first  and  second  years 
following  the  first  ordinary  meeting  of  the  company  shall,  unless  the  directors  agree  among 
themselves,  be  determined  by  ballot.  In  every  subsequent  year,  the  one-third,  or  other  nearest 
number,  who  have  been  longest  in  office,  shall  retire. 

63.  A  retiring  director  shall  be  re-eligible. 

64.  The  company,  at  a  general  meeting  at  which  any  directors  retire  in  manner  aforesaid, 
shall  fiU  up  the  vacated  offices  by  electing  a  like  number  of  persons. 

65.  If  at  any  meeting  at  which  an  election  of  directors  ought  to  take  place  the  places 
of  the  retiring  directors  are  not  filled  up,  the  meeting  shall  stand  adjourned  till  the  same  day 
in  the  next  week,  at  the  same  time  and  place;  and  if  at  such  adjourned  meeting  the  places  of  the 
retiring  directors  are  not  fiUed  up,  the  retiring  directors,  or  such  of  them  as  have  not  had  their 
places  filled  up,  shall  continue  in  office  until  the  ordinary  meeting  in  the  next  year,  and  so  on 
from  time  to  time  until  their  places  are  filled  up. 

66.  The  company  may  from  time  to  time,  in  general  meeting,  increase  or  reduce  the 
number  of  directors,  and  may  also  determine  in  what  rotation  such  increased  or  reduced  number 
is  to  go  out  of  office. 

67.  Any  casual  vacancy  occurring  in  the  board  of  directors  may  be  filled  up  by  the  directors; 
but  any  person  so  chosen  shall  retain  his  office  so  long  only  as  the  director,  in  whose  place  he  is 
appointed,  would  have  retained  the  same  if  no  vacancy  had  occurred. 

68.  The  company  in  general  meeting  may,  by  a  special  resolution,  remove  any  director 
before  the  expiration  of  his  period  of  office,  and  may,  by  an  ordinary  resolution,  appoint  another 
person  in  his  stead.  The  person  so  appointed  shall  hold  office  during  such  time  only  as  the 
director  in  whose  place  he  is  appointed  would  have  held  the  same  if  he  had  not  been  removed. 

Proceedings  of  directors. 

69.  The  directors  may  meet  together  for  the  despatch  of  business,  adjourn,  and  otherwise 
regulate  their  meetings  as  they  think  fit,  and  determine  the  quorum  necessary  for  the  trans- 
action of  business.  Questions  arising  at  any  meeting  shall  be  decided  by  a  majority  of  votes. 
In  case  of  an  equaUty  of  votes,  the  chairman  shall  have  a  second  or  casting  vote.  A  director 
may  at  any  time  summon  a  meeting  of  the  directors. 

70.  The  directors  may  elect  a  chairman  of  their  meetings,  and  determine  the  period  for 
which  he  is  to  hold  office;  but  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  at  the  time  appointed  for  holding  the  same,  the  directors  present  shall  choose  one 
of  their  number  to  be  chairman  of  such  meeting. 

71.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such 
member  or  members  of  their  body  as  they  think  fit,  and  may  revoke  all  or  any  of  the  powers 
so  delegated.  Any  committee  so  formed  shall,  in  the  exercise  of  powers  so  delegated,  conform 
to  any  regulations  that  may  be  imposed  on  them  by  the  directors. 

72.  A  committee  may  elect  a  chairman  of  their  meetings.  If  no  such  chairman  is  elected, 
or  if  he  is  not  present  at  the  time  appointed  for  holding  any  meeting,  the  members  present  shall 
choose  one  of  their  number  to  be  chairman  of  such  meeting. 

73.  A  committee  may  meet  and  adjourn  as  they  think  proper.  Questions  arising  at  any 
meeting  shall  be  determined  by  a  majority  of  votes  of  the  members  present,  and  in  case  of  an 
equality  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

74.  AH  acts  done  by  any  meeting  of  the  directors,  or  of  a  committee  of  directors,  or  by 
any  person  acting  as  a  director,  shall,  notwithstanding  that  it  be  afterwards  discovered  that 
there  was  some  defect  in  the  appointment  of  any  such  directors  or  person  acting  as  aforesaid, 
or  that  they  or  any  of  them  were  disqualified,  be  as  valid  as  if  every  such  person  had  been  duly 
appointed  and  was  qualified  to  be  a  director. 

Dividends. 

75.  The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  declare  a  divi- 
dend to  be  paid  to  the  members  in  proportion  to  the  number  and  nominal  amount  of  their  shares. 

76.  No  dividend  shall  be  payable  except  out  of  the  profits  arising  from  the  business  of 
the  company. 

77.  The  directors  may,  before  recommending  any  dividend,  set  aside  out  of  the  profits 
of  the  company  such  sum  as  they  think  proper  as  a  reserve  fund  to  meet  contingencies,  or  for 
equalising  dividends,  or  for  repairing  or  maintaining  the  works  connected  with  the  business 
of  the  company,  or  any  part  thereof;  and  the  directors  may  invest  the  sum  so  set  apart  as  a 
reserve  fund  upon  such  securities  as  they  may  select. 

78.  The  directors  may  deduct  from  the  dividends  payable  to  any  member  aU  such  sums 
of  money  as  may  be  due  from  him  to  the  company  on  account  of  calls. 

79.  Notice  of  any  dividend  that  may  have  been  declared  shall  be  given  to  each  member 
in  manner  hereinafter  mentioned,  and  all  dividends  unclaimed  for  six  years  after  having  been 
declared,  shall  not  after  that  time  be  claimable,  unless  otherwise  ordered  by  the  court,  and 
shall  be  paid  to  the  Treasurer  for  the  public  use  of  the  Province,  but  on  the  order  of  the  court 
any  unclaimed  dividend  shaU  be  paid  to  the  person  entitled  thereto. 

80.  No  dividend  shall  bear  interest  as  against  the  company. 
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Accounts. 

81.  The  directors  shall  cause  true  accounts  to  be  kept: 

Of  the  stock  in  trade  of  the  company; 

Of  the  sums  of  money  received  and  expended  by  the  company,  and  the  matters  in 
respect  of  ■which  such  receipt  and  expenditure  take  place;  and 

Of  the  assets  and  liabilities  of  the  company. 
Tlie  books  of  accounts  shaD  be  kept  at  the  registered  office  of  the  company,  and,  subject  to 
any  reasonable  restrictions  as  to  the  time  and  manner  of  inspecting  the  same  that  may  be  im- 
posed by  the  company  in  general  meeting,  shall  be  open  to  the  inspection  of  members  during 
the  hours  of  business. 

82.  Once  at  least  in  every  six  months  the  directors  shall  lay  before  the  company,  in  general 
meeting,  a  statement  of  the  income  and  expenditure  for  the  period  succeeding  that  embraced 
by  the  then  last  statement,  made  up  to  a  date  not  more  than  three  months  before  such  meeting. 

83.  The  statement  so  made  shall  show,  arranged  under  the  most  convenient  heads,  the 
amount  of  gross  income,  distinguishing  the  several  sources  from  which  it  has  been  derived,  and 
the  amount  of  gross  expenditure,  distinguishing  the  expense  of  the  establishment,  salaries, 
and  other  like  matters.  Every  item  of  expenditure  fairly  chargeable  against  the  year's  income 
shall  be  brought  into  account,  so  that  a  just  balance  of  profit  and  loss  may  be  laid  before  the 
meeting;  and  in  cases  where  any  item  of  expenditure,  which  may  in  fairness  be  distributed 
over  several  years,  has  been  incurred  in  any  one  year,  the  whole  amount  of  such  item  shall  be 
stated,  with  tibe  addition  of  the  reasons  why  only  a  portion  of  such  expenditure  is  charged  against 
the  income  of  the  year. 

84.  A  balance-sheet  shall  be  made  out  in  every  half  year  and  laid  before  the  company, 
in  general  meeting,  and  such  balance-sheet  shall  contain  a  summary  of  the  assets  and  liabilities 
of  the  company. 

85.  A  printed  copy  of  such  balance-sheet  shall,  seven  da3rs  previously  to  such  meeting, 
be  served  on  the  Registrar  of  Companies  and  every  member,  in  the  manner  in  which  notices 
are  hereinafter  directed  to  be  served. 

Aiidit. 

86.  Once  at  least  in  every  year  the  accounts  of  the  company  shall  be  examined  and  the 
correctness  of  the  balance-sheet  ascertained  by  one  or  more  auditor  or  auditors. 

87.  The  first  auditors  shall  be  appointed  by  the  directors,  who  may  fill  any  vacancy  in 
the  office  of  an  auditor  appointed  by  them.  Subsequent  auditors  shall  be  appointed  by  the 
company  in  general  meeting. 

88.  If  one  auditor  only  is  appointed,  all  the  provisions  herein  contained  relating  to  auditors 
shall  apply  to  him. 

89.  The  auditors  may  be  members  of  the  company,  but  no  person  is  eligible  as  an  a,uditor 
who  is  interested  otherwise  than  as  a  member  in  any  transaction  of  the  company,  and  no  director 
or  other  officer  of  the  company  is  eligible  during  his  continuance  in  office. 

90.  The  election  of  auditors  shall  be  made  by  the  company  at  their  ordinary  meeting 
in  each  year. 

91.  The  remuneration  of  the  first  auditors  shall  be  fixed  by  the  directors;  that  of  any 
subsequent  auditors  shall  be  fixed  by  the  company  in  general  meeting. 

92.  Any  auditor  shall  be  re-ehgible  on  quitting  office. 

93.  If  any  casual  vacancy  occurs  in  the  office  of  any  auditor  appointed  by  the  company, 
the  directors  shall  forthwith  call  an  extraordinary  general  meeting  for  the  purpose  of  supplying 
the  same. 

94.  If  no  election  of  auditors  is  made  in  manner  aforesaid,  the  Governor  may,  on  the 
application  of  not  less  than  five  members  of  the  company,  appoint  an  auditor  for  the  current 
year,  and  fix  the  remuneration  to  be  paid  to  him  by  the  company  for  his  services. 

95.  Every  auditor  shall  be  supplied  with  a  copy  of  the  balance-sheet,  and  it  shall  be  his 
duty  to  examine  the  same,  with  the  accounts  and  vouchers  relating  thereto. 

96.  Every  auditor  shall  have  a  list  delivered  to  him  of  all  books  kept  by  the  company, 
and  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the  company.  He 
may,  at  the  expense  of  the  company,  employ  accountants  or  other  persons  to  assist  hira  in  m- 
vestigating  such  accounts;  and  he  may,  in  relation  to  such  accounts,  examine  the  directors 
or  any  other  officers  of  the  company. 

97.  The  auditors  shall  make  a  report  to  the  members  upon  the  balance-sheet  and  accounts; 
and  in  every  such  report  they  shall  state  whether,  in  their  opinion,  the  balance-sheet  is  a  full 
and  fair  balance-sheet  containing  the  particulars  required  by  these  regulations,  and  property 
drawn  up,  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs;  and, 
in  case  they  have  called  for  explanations  or  information  from  the  directors,  whether  such  ex- 
planations or  information  have  been  given  by  the  directors,  and  whether  they  have  been  satis- 
factory; and  such  report  shall  be  read,  together  with  the  report  of  the  directors,  at  the  ordmary 
meeting. 

Notices. 

98.  A  notice  may  be  given  or  served  by  the  company  to  or  upon  any  member,  either  per- 
sonally or  by  sending  it  through  the  post  in  a  prepaid  letter,  addressed  to  such  member  at  his 
registered  place  of  abode. 
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99.  All  notices  directed  to  be  given  to  the  members  shall,  with  respect  to  any  share  to 
which  persons  are  jointly  entitled,  be  given  to  whichever  of  such  persons  is  named  first  in  the 
register  of  members;  and  notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of  such 
share. 

100.  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  on  the  day  after 
the  day  on  which  it  shall  be  posted,  although  the  person  to  whom  it  shall  be  directed  waa  dead, 
or  shaU  never  receive  the  same;  and  in  proving  such  service  it  shall  be  sufficient  to  prove  that 
the  letter  containing  the  notices  was  properly  addressed  and  put  into  the  post  office. 


Third  Schedule. 
Table  of  Fees  to  be  paid  to  the  Begistrar  of  Companieajby  a  Company  having  a  Capital  divided 

into  Shares.  „         , 

£    8.  a. 

For  registration  of  a  company  whose  nominal  capital  does  not  exceed  £  2000,  a  fee  of      2    0    0 
For  registration  of  a  company  whose  nominal  capital  exceeds  £  200D,\the  above  fee 
of  £  2,  with  the  following  additional  fees,  regulated  according  to  the  amount 
of  nominal  capital,  that  is  to  say: 
For  every  £  1000  of  nominal  capital  or  part  of  £  1000  after  the  first    ^    s-    °^- 

£  2000,  up  to  £  5000     1    0    0 

For  every  £  1000  of  nominal  capital  or  part  of  £  1000  after  the  first 

£  5000,  up  to  £  100  000 0     5     0 

For  every  £  1000  of  nominal  capital  or  part  of  £  1000  after  the  first 

£100  000      0     1     0 

For  registration  of  any  increase  of  capital  made  after  the  first  registration  of  the 
company,  the  same  fees  per  £  1000  or  part  of  £  1000,  as  would  have  been  payable 
if  such  increased  capital  had  formed  part  of  the  original  capital  at  the  time 
of  registration. 
Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal  capital  on  re 
gistration,  or  afterwards  any  greater  amount  of  fees  than  £60,  taking  into 
account,  in  the  case  of  fees  payable  on  an  increased  i)  of  capital  after  registra- 
tion, the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies  as  are  by  this 
Act  exempted  from  payment  of  fees  ia  respect  of  registration  under  this  Act, 
the  same  fee  as  is  charged  for  registering  a  new  company. 
For  registering  any  document  hereby  required  or  authorised  to  be  registered,  other 

than  the  memorandum  of  association 050 

For  making  a  record  of  any  fact  hereby  authorised  or  required  to  be  recorded  by 
the  Registrar  of  Companies  or  receiving   any  notice   or  other  document  re- 
quired to  be  given  to  or  left  or  filed  with  the  Registrar,  a  fee  of      ...    .       060 
On  a  change  of  name,  for  registration  of  the  new  name  and  issue  of  certificate  thereon      2    0    0 
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Table  of  Fees  to  be  paid  to  the  Registrar  of  Companies  by  a  Company  nofjiaving  a  Capital  divided 

into  Shares. 
For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles     £     s.  d. 

of  association,  does  not  exceed  twenty 200 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles 

of  association,  exceeds  twenty  but  does  not  exceed  one  hundred 5    0    0 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles 

of  association,  exceeds  one  hundred,  but  is  not  stated  to  be  unlimited,  the 

above  fee  of  £  5,  with  an  additional  5  s.  for  every  fifty  members,  or  less  number 

than  fifty  members  after  the  first  one  hundred. 
For  registration  of  a  company  in  which  the  number  of  members  is  stated  in  the 

articles  of  association  to  be  unlimited,  a  fee  of 20     0    0 

For  registration  of  any  increase  on  the  number  of  members  made  after  the  registration 

of  the  company  in  respect  of  every  fifty  members  or  less  than  fifty  members 

of  such  increase 050 

Provided  that  no  one  company  shall  be  Uable  to  pay  on  the'^whole  a  greater  fee 

than  £  20,  in  respect  of  its  number  of  members,  taking  into  account  the  fee 

paid  on  the  first  registration  of  the  company. 
For  registration  of  any  existing  company  except  such  companies  as  are  by  this 

Act  exempted  from  payment  of  fees  in  respect  of  registration  under  this  Act,  the 

same  fee  as  is  charged  for  registering  a  new  company. 
For  registering  any  document  hereby  required  or  authorised  to  be  registered,  other 

than  the  memorandum  of  association       060 


1)  Sic;  obviously  "increase"' 
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For  making  a  record  of  any  fact  hereby  authorised  or  required  to  be  recorded  by  £ 
the  Registrar  of  Companies,  or  receiving  any  notice  or  other  document  required 

to  be  given  to  or  left  or  filed  with  the  Registrar,  a  fee  of 0 

On  a  change  of  name,  for  registration  of  the  new  name,  and  issue  of  certificate  thereon  2 


d. 

0 
0 


of 


shares 


Fifth  Schedule. 
Form  of  Statement  referred  to  in  Section  42  of  Act. 
I  [manager,  or  as  the  case  may  be']  do  solemnly  and  sincerely  declare: 
That  the  liability  of  the  members  is  limited. 

*  That  the  capital  of  the  company  is  divided  into 
each. 

That  the  number  of  shares  issued  is 

That  calls  to  the  amount  of  pounds  per  share  have  been  made  under 

which  the  sum  of  pounds  has  been  received. 

That  the  liabilities  of  the  company  on  the  first  day  of  January  [or  July]  lastj^were: 
Debtsfowing  to  sundry  persons  by  the  company: 

On  judgments  £ 

On  specialties  £ 

On  notes  or  bills  £ 

On  simple  contracts  £ 

On  estimated  liabilities  £ 
That  the  assets  of  the  company  on  that  day  were: 

Government  securities  [stating  them]  £ 

Bills  of  exchange  and  promissory  notes  £ 

Cash  at  the  bankers  £ 

Other  securities  and  assets  £ 
And  I  make  this  declaration  under  The  Companies  Act,  1892. 

*  If  the  company  has  no  capital  divided  into  shares,  the  portion  of  the  statement  relating 
to  capital  and  shares  must  be  omitted. 


Sixth  Schedule. 
Form  A.    Memorandum  of  Association  of  a  Limited  or  No-Llabllity  Company. 

Memorandum  of  Association  of  "The  Australian  Steam  Packet  Company,  Limited" 
[or  "The  Ophir  Gold  Mining  Company,  No- Liability"]. 

1.  The  name  of  the  company  is  "The  Australian  Steam  Packet  Company,  Limited" 
[or  "The  Alpha  Gold  Mining  Company,  No-Liabihty"]. 

2.  The  objects  for  which  the  company  is  established  are  [set  forth  objects]. 

3.  The  hability  of  the  members  is  limited  [or  the  members  take  no  hability,  or  the  liability 
of  ordinary  members  is  limited,  but  the  UabiUty  of  the  directors,  or  manager  or  managing.director, 
is  imlimited]. 

4.  The  capital  of  the  company  is  two  himdred  thousand  pounds  divided  into  one  thousand 
shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being 
formed  into  a  company  in  pursuance  of  this  memorandum  of  association  and  we  respectively 
agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective 
names. 

Dated  the  22nd  day  of  November,  1891. 


Names,  Addresses,  and  Description  of  Subscribers. 

Number  of 

Shares  taken 

by  each 

Subscriber. 

Witness. 

1.  John  Jones,  of merchant 

2.  John  Smith,  of 

3.  Thomas  Green,  of            .    .           .... 

4.  John  Thompson,  of  .        .                       .... 

5.  Caleb  White,  of     .                           

200 
25 
30 
40 
15 

— 

Total  shares  taken     ...               .    .         .     . 

310 

Form  B.    Memorandum  and  Articles  of  Association  of  an  Unlimited  Company. 

Memorandum  of  Association  of  the  Patent  Stereotype  Company. 

1.  The  name  of  the  company  is  "The  Patent  Stereotype  Company." 

2.  The  objects  for  which  the  company  is  estabUshed  are,  the  working  of  a  patent  method 
of  founding  and  casting  stereotype  plates,  of  which  method  John  Smith,  of  Adelaide,  is  the 
patentee. 
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We,  the  several  persons  whose  names  are  subscribed,  are  desirous  of  being  formed  into  a 
company,  in  pursuance  of  this  memorandum  of  association. 
Dated  the  22nd  day  of  November,  1864. 


Names,  Addresses,  and  Description  ol  Subscribers. 


Witness. 


1.  John  Jones,  of 

2.  John  Smith,  of  .    . 

3.  Thomas  Green,  of 

4.  John  Thompson,  of 
6.  Caleb  White,  of    . 


merchant 


Articles  of  Association  of  the  Patent  Stereotype  Company. 
Capital  of  the  Company. 
The  capital  of  the  company  is  two  thousand  poimds,  divided  into  twenty  shares  of  one 
hundred  pounds  each. 

[7/  the  company  has  not  a  capital  divided  into  shares,  then,  in  'jflace  of  the  above  statement, 
insert  the  following:  Number  of  members.  The  number  of  members  of  the  company  is  twenty.] 

Application  of  Table  A. 

All  the  articles  of  Table  A.  shall  be  deemed  to  be  incorporated  with  these  artiotesi),  and 
to  apply  to  the  company  [or,  insert  the  articles  of  the  company  if  Table  A.  is  not  adopted,  men- 
tioning such  articles  of  Table  A.  (if  any)  as  are  adopted^ 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the 
number  of  shares  in  the  capital  of  the  company  set  opposite  to  our  respective  names. 

Dated  the  22  d  day  of  November,  1864. 


Names,  AddiesseB,  and  Description  of  Subscribers. 


Number  of 
Shares  talsen 

by 
Subscriber. 


1.  John  Jones,  of  .    .    . 

2.  John  Smith,  of .    .    . 

3.  Thomas  Green,  of     . 

4.  John  Thompson,  of  . 

5.  Caleb  White,  of     . 

Total  shares  taken 


merchant 


13 


Witness. 


[//  the  company  has  not  a  capital  divided  into  shares,  state  as  follows:  We,  the  several  persons 
whose  names  and  addresses  are  subscribed,  agree  to  become  members  of  the  company,  and 
omit  the  column  giving  the  number  of  shares  taken  by  each  subscriber.'] 


Form  C.    List  ot  Members  and  Summary  of  Capital  and  Shares. 

List  of  the  Persons  who  on  the  31st  day  of  March,  189    ,  were  Members  of  ^ 
the  Company  [Limited]. 


Names. 


Addresses. 


Occupations. 


Number  of  Shares. 


Company  [Limited]  made 


Summary  of  Capital  and  Shares  of  the 

up  to  the  31st  day  of  March,  189 

Capital  £  divided  into  shares  of  £  each. 

Number  of  shares  taken  from  the  commencement  of  the  Company  up  to  the  Slst  day 
of  March,  189     . 

Amount  of  calls  made  on  each  share,  £ 

Total  amount  of  calls  received,  £ 

Total  amount  of  calls  unpaid,  £ 

Total  amoimt  of  shares  forfeited,  £ 


1)  Sic;  obviously  "articles". 
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Persons  who  have  ceased  to  he  Members  since  the  31st  day  of  March  next  preceding  the  completion 
of  the  last  list,  and  the  number  of  shares  held  by  each  of  them  on  the  same  31st  day  of  March. 

■KT „„  Ajj„„„„„„         r>„„     „f »       Number  of  shares  held  on  31st  day  of  March 

.Names.  Addresses.        Occupations.  .  ,.  ,  ,.         j,  i    i  i-„4. 

next  preceding  completion  of  last  list. 


Seventh  Schedule. 
Rules  {or  Proceedings  tor  Winding-up  Companies  by  order  of  the  Court. 


1.  Every  petition  for  winding  up  a  company  by  order  of  the  Court  shall  be  intituled  in 
the  matter  of  The  Companies  Act,  1892,  and  of  the  company  to  which  the  petition  relates, 
describing  the  company  by  its  most  usual  name  or  firm. 

2.  Every  such  petition  shall  be  advertised  seven  clear  days  before  the  hearing,  as  follows: 
a)  In  the  case  of  a  company  whose  registered  office,  or  if  there  be  no  such  office,  then  whose 
principal,  or  last  known  principal,  place  of  business  is  or  was  situated  within  ten  miles  of  the 
General  Post  Office  in  Adelaide,  once  at  least  in  the  Oovernmevt  Gazette,  and  once  at  least  in  two 
daily  Adelaide  newspapers;  —  b)  In  the  case  of  any  other  company,  once  at  least  in  the  Qo- 
vemment  Qazette  and  a  daily  Adelaide  newspaper,  and  once  at  least  in  one  local  newspaper  cir- 
oulating  in  the  district  in  which  such  office  or  place  of  business  is  or  was  situated. 

The  advertisement  shall  state  the  day  on  which  the  petition  was  presented,  and  the  name 
and  address  of  the  petitioner,  and  of  his  solicitor,  and  the  Adelaide  agent  of  his  solicitor,  if  any, 

3.  Every  such  petition  shall,  unless  presented  by  the  company,  be  served  at  the  registered 
office,  if  any,  of  the  company,  and,  if  there  be  no  registered  office,  then  at  the  principal  or  last- 
known  principal  place  of  business  of  the  company,  if  any  such  can  be  foimd,  upon  any  member, 
officer,  or  servant  of  the  company  there;  or,  ia  case  no  such  member,  officer,  or  servant  can  be 
found  there,  then  by  being  left  at  such  registered  office  or  principal  place  of  business,  or  by 
being  served  on  such  member  or  members  of  the  company  as  the  Court  may  direct. 

4.  Every  petition  for  the  winding-up  of  any  company  by  order  of  the  Court  shall  be  verified 
by  an  affidavit  referring  thereto,  in  the  form  or  to  the  effect  set  forth  in  the  table  of  fonns 
annexed  hereto.  Such  affidavit  shaU  be  made  by  the  petitioner,  or  by  one  of  the  petitioners,  if 
there  be  more  than  one;  or  in  case  the  petition  is  presented  by  the  company,  by  some  director 
and  secretary,  or  other  principal  officer  thereof,  and  shall  be  sworn  after  and  filed  within  four 
days  after  the  petition  is  presented,  and  shall  be  sufficient  prima  facie  evidence  of  the  statements 
in  the  petition.  .  t,  j  x. 

5.  Every  creditor,  contributory,  or  shareholder  shall  be  entitled  to  be  furnished  by  the 
solicitor  to  the  petitioner  with  a  copy  of  such  petition,  within  twenty-four  hours  after  requiring 
the  same,  on  paying  at  the  rate  of  sixpence  per  common  law  folio  for  such  copy. 

Order  to  wind  up  a  company. 

6.  Every  order  made  for  the  winding-up  of  a  company  shall,  within  twelve  days  after 
the  date  hereof,  be  advertised  by  the  petitioner  once  in  the  Oovernment  Gazette,  and  shaD  be 
served  upon  such  persons  (if  any)  and  in  such  marmer  as  the  Court  may  direct. 

7.  A  Judge's  summons  shall  be  taken  out  to  proceed  with  the  winding-up  of  the  company, 
and  be  served  upon  all  parties  who  may  have  appeared  upon  the  hearing  of  the  petition.  Upon 
the  return  of  such  summons  a  time  shall,  if  the  Judge  thinks  fit,  be  fixed  for  the  appointment 
of  an  official  liquidator. 

Reports  and  examination  by  official  liquidator. 

8.  Where  the  Court  has  made  an  order  for  winding  up  a  company,  the  official  Uquidator 
may,  if  he  thinks  fit,  and  shall,  if  ordered  by  the  Court,  submit  a  preliminary  report  to  the  Court: 
ft)  As  to  the  amount  of  capital,  issued  subscribed,  and  paid  up,  and  the  estimated  amount 
of  assets  and  liabilities;  —  b)  If  the  company  has  failed,  as  to  the  cause  of  the  faUure;  and 
c)  Whether,  in  his  opinion,  further  inquiry  is  desirable  as  to  any  matter  relatmg  to  the  promo- 
tion, formation,  or  failure  of  the  company,  or  the  conduct  of  the  business  thereof. 

9.  The  official  liquidator  may  also,  if  he  thinks  fit,  and  shall,  if  ordered  by  the  Court, 
make  a  further  report,  or  further  reports,  stating  the  manner  in  which  the  company  was  formed, 
and  whether  in  his  opinion  any  fraud  has  been  committed  by  any  person  m  the  promotion  or 
formation  of  the  company,  or  by  any  director  or  other  officer  of  the  company  m  rela,tion  to  the 
company  since  the  formation  thereof,  and  any  other  matters  which,  m  his  opmion,  it  is  desirable 
to  bring  to  the  notice  of  the  Court.  ,.      ,  „    ^  t. 

10  The  Court  may,  after  consideration  of  any  such  report,  direct  that  any  person  who 
has  taken  any  part  in  the  promotion  or  formation  of  the  company,  or  has  been  a  director  or 
officer  of  the  company,  shall  attend  before  the  Court  on  a  day  appomted  by  the  Court  for  that 
purpose    and  be  pubUcly  examined  as  to  the  promotion  or  formation  of  the  company,  or  as 


462  SOtlTH  AUSTRALIA. 

to  the  conduct  of  the  btisiness  of  the  company,  or  as  to  his  conduct  and  dealings  as  director  or 
officer  of  the  company. 

11.  The  official  liquidator  shall  take  part  in  the  examination,  and  for  that  purpose  may 
employ  a  solicitor  or  counsel,  or  both. 

12.  The  official  liquidator,  and  any  creditor,  contributory,  or  shareholder  of  the  company 
may  also  take  part  in  the  examination,  either  personally  or  by  soUoitor  or  counsel. 

13.  The  Court  may  put  such  questions  to  the  person  examined  as  to  the  Court  may  seem 
expedient. 

14.  The  person  examined  shaU  be  examined  on  oath,  and  shall  answer  all  such  questions 
as  the  Court  may  put,  or  allow  to  be  put  to  him.  The  person  examined  shall,  at  his  own  cost 
prior  to  such  examination,  be  furnished  with  a  copy  of  the  official  liquidator's  report,  and  shall 
also  at  his  own  cost  be  entitled  to  employ  at  such  examination  a  solicitor  or  counsel,  or  both, 
who  shall  be  at  liberty  to  put  such  questions  to  the  person  examined  as  the  Court  may  deem 
just  for  the  purpose  of  enabling  that  person  to  explain  or  qualify  any  answers  given  by  him. 

15.  If  such  person  is,  in  the  opinion  of  the  Court,  exculpated  from  any  charges  made 
or  suggested  against  him,  the  Court  may  allow  bi'Tn  such  costs  as  the  Court  in  its  discretion  may 
think  fit.  Notes  of  the  examination  shall  be  taken  down  in  writing,  and  shall  be  read  over  to*or 
by  and  signed  by  the  person  examined,  and  may  thereafter  be  used  in  evidence  against  him. 
lliey  shall  also  be  open  to  the  inspection  of  any  creditor  or  contributory  of  the  company  at  aU 
reasonable  times. 

16.  The  Court  may,  if  it  thinks  fit,  adjourn  the  examination  from  time  to  time. 

17.  A  public  examination  xmder  the  foregoing  rules  numbered  10,  11,  12,  13,  14,  15,  and 
16  may,  if  the  Court  so  directs,  be  held  before  any  officer  of  the  Supreme  Court,  and  the  powers 
of  the  Court  under  rules  numbered  13,  14,  and  16  may  be  exercised  by  the  person  before  whom 
the  examination  is  held. 

Official  liquidators. 

18.  The  official  liquidator  shaD  be  appointed  by  order,  which  shall  direct  that  all  moneys 
to  be  received  shaU  be  paid  into  some  bank,  approved  for  the  purpose  by  the  Judge,  within 
seven  days  after  the  receipt  thereof,  to  the  account  of  the  official  liquidator  of  the  company, 
and  an  account  shaU  be  opened  there  accordingly,  and  an  office  copy  of  the  order  shall  be  lodged 
at  the  bank. 

19.  The  official  liquidator  shall,  whenever  required  by  a  Judge,  satisfy  the  Judge  that 
his  sureties  are  living  and  resident  in^South  Australia,  and  have  not  become  insolvent,  or  assigned 
their  estate  for  the  benefit  of,  or  compounded  with,  their  creditors;  and  in  default  thereof, 
may  be  required  to  enter  into  fresh  security  within  such  time  as  shall  be  directed. 

20.  Every  appointment  of  an  official  liquidator  shall  be  advertised  in  such  manner  as  the 
Judge  shall  direct,  immediately  after  the  appointment  has  been  made. 

21.  Where  it  is  desired  to  appoint  provisionally  an  official  liquidator,  an  application 
for  that  purpose,  may,  at  any  time  after  the  presentation  of  the  petition  of  an  order  for  winding 
up  the  company,  be  made  by  summons,  without  advertisement  or  notice  to  any  party,  unless 
the  Judge  otherwise  directs. 

22.  In  the  case  of  the  death,  removal,  or  resignation  of  an  official  liquidator,  another 
shall  be  appointed  in  his  place  in  the  same  manner  as  directed  in  the  case  of  a  first  appointment; 
and  the  proceedings  for  that  purpose  may  be  taken  by  any  party  interested. 

23.  The  official  liquidator  shall,  with  all  convenient  speed  after  he  is  appointed,  proceed 
to  make  up,  continue,  complete,  and  rectify  the  books  of  account  of  the  company,  and  shall 
provide  and  keep  such  books  of  account  as  may  be  necessary  for  the  purposes  aforesaid,  and  for 
showing  the  debts  and  credits  of  the  company,  including  a  ledger,  which  shall  contain  the  sep- 
arate accounts  of  the  contributories,  and  in  which  every  contributory  shall  be  debited  from 
time  to  time  with  the  amount  payable  by  him  in  respect  of  any  call  to  be  made,  asjprovided 
by!/the  said  Act  and  these  rules. 

24.  The  official  liquidator  shall  be  allowed  in  his  accounts  or  otherwise  be  paid,  such 
salary  or  remuneration  as  the  Judge  may  from  time  to  time  direct,  including  any  necessary 
emplojrment  of  assistants  or  clerks  by  the  official  liquidator,  to  which  regard  shall  be  had,  and 
such  salary  or  remuneration  may  either  be  fixed  at  the  time  of  the  appointment  of  the  official 
liquidator,  or  at  any  time  thereafter,  £is  the  Judge  may  think  fit. 

Proof  of  debts. 

25.  For  the  purpose  of  ascertaining  the  debts  and  claims  due  from  the  company,  and  of 
requiring  the  creditors  to  come  in  and  prove  their  debts  or  claims,  an  advertisement  shall  be 
issued  by  the  official  liquidator,  and  such  advertisement  shall  fix  a  time  for  the  creditors  to  send 
their  names  and  addresses,  and  the  particulars  of  their  debts  or  claims,  and  the  names  and 
addresses  of  their  solicitors  (if  any)  to  the  official  liquidator,  and  shall  appoint  a  day  for  deter- 
mining as  to  the  allowance  of  such  debts  or  claims. 

26.  The  creditors  need  not  attend  upon  the  determination,  nor  prove  their  debts  or  claims, 
unless  they  are  required  to  do  so  by  notice  from  the  official  liquidator,  but  upon  such  notice 
being  given,  they  are  to  come  in  and  prove  their  debts,  within  a  time  to  be  therein  specified. 

27.  The  official  liquidator  shall  investigate  the  debts  and  claims  sent  to  him,  and  ascertain, 
as  far  as  he  is  able,  which  of  such  debts  and  claims  are  justly  due  from  the  company. 


COMPANIES  ACT,  1892.  463 

28.  At  the  time  appointed  for  determining  as  to  the  allowance  or  otherwise  of  the  debts 
and  claims,  or  at  any  adjournment  thereof,  the  official  liquidator  may  either  allow  the  debts 
and  claims,  or  may  require  the  same,  or  any  of  them,  to  be  proved  by  the  claimants  by  affi- 
davit, and  adjourn  the  determination  thereon  to  a  time  to  be  then  fixed,  and  the  official 
liquidator  shaJl  give  notice  to  the  creditors  whose  debts  or  claims  have  been  so  allowed  of 
Buoh  allowance. 

29.  The  official  hquidator  shall  give  notice  to  the  creditors  whose  debts  or  claims  have 
not  been  allowed  that  they  are  required  to  prove  the  same  by  affidavit,  by  a  day  to  be  therein 
named,  being  not  less  than  four  days  after  such  notice,  and  to  attend  at  a  time  to  be  therein 
named,  being  the  time  appointed  by  the  advertisement,  or  by  adjournment  (as  the  case  may 
be),  for  determining  as  to  the  allowance  of  such  debts  and  claims. 

30.  The  value  of  any  provable  debt  coming  under  section  167  of  the  foregoing  Act  shall, 
BO  far  as  is  possible,  be  estimated  according  to  the  value  thereof,  at  the  date  of  the  order  to 
wind  up  the  company. 

31.  The  result  of  the  determination  upon  debts  and  claims  shall  be  stated  in  a  certificate 
made  by  the  official  liquidator,  and  certificates  as  to  any  of  such  debts  and  claims  may  be  made 
from  time  to  time.  All  such  certificates  shall  state  whether  the  debts  or  claims  are  allowed 
or  disallowed,  and  it  the  same  shall  be  allowed  as  against  any  particular  assets,  or  in  any  other 
qualified  or  special  manner,  shall  specify  accordingly,  and  notice  shall  be  given  by  the  official 
liqmdator  to  the  several  creditors  who  have  filed  affidavits  of  the  allowance  or  disallowance 
of  their  respective  claims. 

List  of  contribvtoriea. 

32.  The  official  liquidator  shaD,  with  all  convenient  speed  after  his  appointment,  make 
out  a  list  of  the  contributories  of  the  company,  if  not  a  no-liabihty  company,  and  such  list  shall, 
so  far  as  is  practicable,  state  the  respective  addresses  of,  and  the  number  of  shares,  or  extent 
of  interest  to  be  attributed  to,  each  contributory,  and  distiaguish  the  several  classes  of  contri- 
butories, and  such  list  may,  from  time  to  time,  be  varied  or  added  to  by  the  official  liquidator. 

33.  The  official  liquidator  shall  appoint  a  time  to  settle  the  hst  of  contributories,  and 
shall  give  notice  in  writing  to  every  person  included  in  such  list  of  such  appointment,  stating 
in  what  character,  and  for  what  number  of  shares  or  interest,  such  person  is  included  in  the 
list,  and  where  any  variation  or  addition  to  such  list  is  at  any  time  made  by  the  official  liqui- 
dator, a  similar  notice  shall  be  given  to  every  person  to  whom  such  variation  or  addition  applies. 
All  such  notices  shall  be  served  four  clear  days  before  the  day  appointed  to  settle  such  fist,  or 
such  variation  or  addition. 

34.  The  result  of  the  settlement  of  the  Ust  of  contributories  shall  be  stated  in  a  certificate 
by  the  official  hquidator,  and  certificates  may  be  made  from  time  to  time,  for  the  purpose  of 
stating  the  result  of  such  settlement  down  to  any  particular  time,  or  as  to  any  particular  person, 
or  stating  any  variation  of  the  list. 

Sales  of  property. 

35.  The  official  hquidator  may  sell  any  real  or  personal  property  belonging  to  the  company 
either  by  public  auction  or  private  contract,  either  in  one  lot  or  injseveral  lots,  and  the  official 
hquidator  shall  do  all  acts  and  things  necessary  for  effecting  and  completing  such  sale. 

Payment  in  of  moneys  and  deposit  of  securities. 

36.  If  any  official  hquidator  do  not  pay  all  moneys  received  by  him  into  some  bank  approved 
by  a  Judge  within  seven  days  next  after  the  receipt  thereof,  such  official  hquidator  shall,  imless 
the  Judge  otherwise  directs,  be  charged  in  his  account  with  twenty  shillings  for  any  sum  amount- 
ing to  one  hundred  pounds,  and  a  proportionate  sum  for  any  larger  amount  retained  in  his 
hands  beyond  such  period,  for  every  seven  days  during  which  the  same  have  been  so  retained; 
and  the  Judge  may  also,  for  any  such  retention,  disallow  his  salary  or  remuneration,  or  any 
part  thereof. 

37.  AH  bills,  notes,  and  other  securities  payable  to  the  company,  or  to  the  official  liqui- 
dator thereof,  shaU,  as  soon  as  they  come  to  the  hands  of  the  official  hquidator,  be  deposited 
by  him  in  some  bank  as  aforesaid,  for  the  purpose  of  being  presented  by  the  bank  for  acceptance 
and  payment,  or  for  payment  only,  as  the  case  may  be. 

Investment  and  payment  out  of  moneys. 

38.  All  bills,  notes,  and  other  securities  paid  and  deUvered  into  a  bank,  shall  be  deUvered 
out  upon  a  request,  signed  by  the  official  hquidator;  and  moneys  placed  to  the  account  of  the 
official  hquidator  shall  be  paid  out  upon  cheques  or  orders,  signed  by  the  official  hquidator. 

39.  All  or  any  part  of  the  money,  for  the  time  being  standing  to  the  credit  of  the  account 
of  the  official  hquidator,  at  any  bank,  and  not  immediately  required  for  the  purposes  of  the 
winding-up,  may  be  invested  in  the  name  of  the  official  hquidator  in  the  purchase  of  Government 
securities,  or  in  such  other  manner  as  trust  funds  are  directed  or  authorised  by  statute  to  be 
invested. 

Direction  or  sanction  of  the  Judge. 

40.  Should  the  official  hquidator  require  the  direction  or  sanction  of  the  Judge  for  any 
proceeding  or  act  to  be  taken  or  done  by  him,  the  same  shall  be  obtained  upon  summons,  and 
an  order  shall  be  drawn  up  thereon,  unless  the  Judge  shall  otherwise  direct. 
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41.  When  an  advertisement  is  required  for  any  purpose,  except  where  these  rules  otherwise 
direct,  the  advertisement  shall  be  inserted  once  in  the  QovemmerU  Oazette,  and  in  such  other 
newspaper  or  newspapers,  and  for  such  number  of  times,  as  a  Judge  may  direct.  A  Judge  may 
in  such  cases  aa  he  thinks  fit  dispense  with  any  advertisement  required  by  these  rules. 

Filing  of  documents. 

42.  All  orders,  exhibits,  memorandums,  admissions,  and  office  copies  of  affidavits,  exa- 
minations, depositions,  certificates,  and  all  other  documents  relating  to  the  winding-up  of  any 
company  shall  be  filed  by  the  official  Uquidator,  as  far  as  may  be,  in  one  continuous  file,  and 
such  file  shall  be  kept  by  the  official  Uquidator,  or  otherwise,  as  the  Judge  may  from  time  to 
time  direct.  Every  contributory  or  shareholder  of  the  company,  and  every  creditor  thereof 
whose  debt  or  claim  has  been  allowed,  shaU  be  entitled  at  all  reasonable  times  to  inspect  such 
file  free  of  charge,  and  at  his  own  expense  to  take  copies  or  extracts  from  any  of  the  documents 
comprised  therein,  or  to  be  furnished  with  such  copies  or  extracts,  at  a  rate  not  exceeding  six- 
pence per  common  law  folio,  and  such  file  shall  be  produced  in  Court  or  before  the  Judge,  and 
otherwise  as  occasion  requires. 

Admission  of  documents. 

43.  Any  party  to  any  proceeding  in  court  or  chambers  relating  to  the  winding-up  of  a 
company  may,  by  notice  in  writing,  call  on  any  other  party  therein  competent  to  admit  the 
same,  to  admit  any  document,  saving  aU  just  exceptions,  and,  in  case  of  refusal  or  neglect  so  to 
admit,  the  costs  of  proving  the  document  shall  be  paid  by  the  party  so  neglecting  or  refusing, 
unless  the  Judge  is  of  opinion  that  the  refusal  to  admit  was  reasonable,  and  no  costs  of  proving 
any  document  shall  be  allowed  unless  such  notice  have  been  given,  except  in  cases  where  the 
omission  to  give  notice  is,  in  the  opinion  of  the  taxing  officer,  a  saving  of  expense. 

Attendance  and  appearance  of  parties. 

44.  Every  shareholder  of  the  company,  and  every  person  for  the  time  being  on  the  hst 
of  contributories  of  the  company,  and  every  person  having  a  debt  or  claim  against  the  company 
allowed  by  the  official  Uquidator,  shaU  be  at  Uberty  at  his  own  expense  to  attend  any  proceedings 
before  the  Judge,  and  shaU  be  entitled,  upon  payment  of  the  costs  occasioned  thereby,  to  have 
notice  of  all  such  proceedings  as  he  shall  by  written  request  desire  to  have  notice  of;  but  if  the 
Judge  be  of  opinion  that  the  attendance  of  any  such  person  upon  any  proceeding  has  occasioned 
any  additional  costs,  which  ought  not  to  be  borne  by  the  funds  of  the  company,  he  may  direct 
such  costs  or  a  gross  sum  in  Ueu  thereof  to  be  paid  by  such  person,  and  such  person  shall  not  be 
entitled  to  attend  any  further  proceedings  until  he  has  paid  the  same. 

45.  The  Judge  may  from  time  to  time  appoint  any  one  or  more  of  the  creditors,  contri- 
butories, or  shareholders,  as  he  thinks  fit,  to  represent  before  him,  at  the  expense  of  the  company, 
all  or  any  class  of  the  creditors,  contributories,  or  shareholders  upon  any  question  as  to  a  com- 
promise with  any  of  the  creditors,  contributories,  or  shareholders  or  in  or  about  any  other  proceed- 
ings before  him  relating  to  the  winding-up  of  the  company,  and  may  remove  the  person  or  per- 
sons so  appointed.  In  case  more  than  one  person  shaU  be  so  appointed  they  shall,  if  they  desire 
to  appoint  a  soUcitor,  unite  in  employing  the  same  soUoitor  to  represent  them. 

46.  No  creditor,  contributory,  or  shareholder  shaU  be  entitled  to  attend  any  proceedings 
at  the  chambers  of  the  Judge  unless  and  until  he  has  entered  in  a  book  to  be  kept  there  for  that 
purpose  his  name  and  address,  and  the  name  and  address  of  his  soUcitor  (if  any),  and,  upon 
any  change  of  his  address  or  of  his  soUcitor,  his  new  address  and  the  name  and  address  of  his 
new  soUcitor.    The  address  of  any  such  soUoitor  shajl  be  in  Adelaide. 

Provisional  liquidator. 

47.  All  the  above  rules  relating  to  an  official  Uquidator  shall,  so  far  as  circumstances 
will  permit,  and  subject  in  each  case  to  the  direction  of  the  Judge,  apply  to  a  provisional  Uquidator. 

Services  of  summonses,  notices,  etc. 

48.  Services  upon  creditors,  contributories,  or  shareholders  may  be  effected  (except  when 
personal  service  is  required)  by  sending  the  notice  or  a  copy  of  the  summons,  or  order,  or  other 
proceeding,  through  the  post  in  a  prepaid  letter,  addressed  to  the  soUcitor  (if  any)  of  the  party 
to  be  served,  or  otherwise  to  the  party  himself,  at  the  address  entered  or  last  entered  pursuant 
to  the  above  rule.  No.  46,  or  if  no  such  entry  has  been  made,  then,  as  to  a  contributory  or  share- 
holder, to  his  last  known  address  or  place  of  abode  in  the  province,  and  such  notice  or  copy 
summons,  order,  or  other  proceeding,  shaU  be  considered  as  served  at  the  time  the  same  ought 
to  be  deUvered  in  the  due  course  of  deUvery  by  the  post  office,  and  notwithstanding  the  same 
may  be  returned  by  the  post  office. 

49.  Service  on  a  creditor  in  a  case  where  the  last  preceding  rule  does  not  apply,  or  on  a 
contributory  or  shareholder  in  any  special  case,  may  be  affected  i)  in  such  manner  as  a  Judge 
shall  direct. 

50.  No  service  under  these  rules  shaU  be  deemed  invaUd  by  reason  of  the  Christian  name 
or  any  of  the  Christian  names  of  the  person  on  whom  service  is  sought  to  be  made  being  omitted, 
or  designated  by  initial  letters  in  the  Ust  of  contributories,  or  in  the  summons,  notice,  order, 

1)  Sic;  obviously  "effected". 
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or  other  document  wherein  the  name  of  any  creditor,  contributory,  or  shareholder  is  contained, 
if  the  Judge  is  satisfied  that  such  service  has  been  in  other  respects  sufficient.  ,ij. 

Termination  of  winding-up. 

51.  Upon  the  termination  of  the  winding-up  of  any  company,  a  balance-sheet  shall  be 
brought  in  by  the  official  liquidator  of  his  receipts  and  payments,  and  verified  by  his  affidavit. 
And  the  official  liquidator  shall  pass  his  final  account,  and  the  balance  (if  any)  due  thereon 
shall  be  certified  by  the  associate. 

52.  When  the  official  liquidator  has  passed  his  final  account,  a  certificate  shall  be  made 
by  the  associate  that  the  affairs  of  the  company  have  been  completely  wound  up. 

53.  When  the  proceedings  for  winding  up-  any  company  have  been  completed,  the 
book  containing  the  account  of  the  official  hquidator  shall  be  deposited  in  the  Registrar's 
office. 

51.  Where  no  mode  of  proceeding  is  prescribed  by  these  rules  for  any  apphcation  authorised 
under  the  said  Act  to  be  made  to  the  Court,  and  there  is  no  mode  of  proceeding  defined  according 
to  the  general  practice  of  the  Court,  such  apphcation  may  be  made  by  summons  in  chambers, 
or  in  such  other  manner  as  the  Court  may  direct. 

55.  The  Court  shall  have  power,  notwithstanding  these  rules,  to  enlarge  the  time  for 
doing  any  act,  or  taking  any  proceeding  although  such  time  may  have  expired,  to  abridge  any 
such  time,  to  adjourn  or  review  any  proceeding,  and  to  give  any  direction  as  to  the  course  of 
proceeding. 

Forms. 

56.  The  forms  set  forth  or  referred  to  in  the  Table  of  Forms  annexed  to  these  rules,  or 
forms  to  the  like  effect,  with  such  variations  as  the  circumstances  of  each  case  may  require 
may  be  used  for  the  respective  purposes  mentioned  in  the  titles  of  such  forms. 


Forms. 
No.  1.    Advertisement  of  petition. 
In  the  matter  of  The  Companies  Act,  1892,  and  of  the  Company 

Notice  is  hereby  given,  that  a  petition  for  an  order  for  winding  up  the  above-named  com- 
pany was  on  the  day  of  18  presented  to  by  the 
said  company  [or  by  A.B.  of  J  a  creditor  [or  contributory  or  shareholder]  of  the 
said  company  [or  as  the  case  may  6e].   And  the  said  petition  is  directed  to  be  heard  on  the 

day  of  18     ,  and  any  creditor,  contributory,  or  shareholder  of  the  said 

company  desirous  to  oppose  the  making  of  an  order  for  the  windmg-up  of  the  said  company, 
under  the  above  Act,  should  appear  at  the  time  of  hearing,  by  himself  or  his  counsel,  for  that 
purpose;  and  a  copy  of  the  petition  will  be  furnished  to  any  creditor,  contributory,  or  share- 
holder of  the  said  company  requiring  the  same,  by  the  undersigned,  on  payment  of  the  regular 
charge  for  the  same. 

C.  and  D.,  of,  etc.,  [agents  for  E.  and  F.,  of,  etc.],  soUcitors  for  the  petitioner. 


No.  2.    Affidavit  verifying  petition. 
In  the  Supreme  Court. 

In  the  matter,  &o. 
I,  A.  B,,  of  &c.,  make  oath  and  say,  that  such  of  the  statements  in  the  petition  now  pro- 
duced and  shown  to  me,  and  marked  with  the  letter  A,  as  relate  to  my  own  acts  and  deeds,  are 
true,  and  such  of  the  said  statements  as  relate  to  the  acts  and  deeds  of  any  other  person  or 
persons,  I  beheve  to  be  true. 
Sworn,  etc. 

No.  3.    Order  by  the  Court  for  winding-up. 
In  the  Supreme  Court.  day  of  day  of  18 1) 

In  the  matter,  etc. 
Upon  the  petition  of  the  above-named  company  [or  A.  B.,  of,  etc.,  a  creditor  [or  contri- 
butory or  shareholder]   of  the  above-named  company]  on  the  day  of 
18      preferred  unto                         and  upon  hearing  counsel  for  the  petitioner  and  for 

,  and  upon  reading  the  said  petition  and  the  affidavit  of  (the  said  petitioner) 
filed,  etc.,  verifying  the  said  petition  and  the  affidavit  of  L.M.,  filed  the  day  of 

,  18      ,   the  Qovemmeni  Gazette  of  the  day  of  ,   the 

newspaper,  of  the  day  of  [enter  any  other  papers']  each  containing  an  ad- 

vertisement of  the  said  petition  [enter  any  other  evidence]  His  Honor  [or  this  Court]  doth  order 
that  the  said  company  be  wound  up  under  the  provisions  of  The  Companies  Act,  1892. 

1)  Sic.  
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No.  4.    Advertisement  of  order  to  wind  up. 
In  the  Supreme  Court. 

In  the  matter,  etc. 
By  an  order  made  by  in  the  above  matter,  dated 

the  day  of  18    ,  on  the  petition  of  the  above-named  company  [or 

A.B.,  of  ]  it  was  ordered  that,  etc.  [as  in  order]. 

C.  and  D.,  of,  etc..  Solicitor  for  the  said  petitioner. 

No.  5.    Order  appointing  official  liquidator. 
In  the  Supreme  Court. 

In  the  matter,  etc. 
Upon  the  application,  etc.,  and  upon  reading,  etc.,  His  Honor 
doth  hereby  appoint  R.P.,  of,  etc.,  official  Uquidator  of  the  above-named  company.    And  it 
is  ordered  that  all  moneys  to  be  received  by  the  said  B.P.  be  paid  into  the  Bank  of 

to  the  credit  of  the  account  of  the  official  liquidator  of  the  said  company,  yrithin 
seven  days  after  the  receipt  thereof.  [In  case  two  or  more  official  liquidators  are  appointed,  add. 
And  His  Honor  doth  declare  that  the  following  acts,  required  or  authorised  by  the  above  statute 
to  be  done  by  the  official  hquidator,  may  be  done  by  either  [or  any  one  or  two)  of  the  official 
Uquidators  hereby  appointed,  that  is  to  say  {describe  the  acts),  and  that  all  other  acts  so  required 
or  authorised  to  be  done,  be  done  by  both  {or  all)  the  official  liquidators  hereby  appointed.] 
Dated  the  day  of  18 


No.  6.    Order  appointing  a  provisional  official  liquidator. 
In  the  Supreme  Court. 

In  the  matter,  etc. 
Upon  the  application,  etc.,  and  upon  reading,  etc..  His  Honor 
doth  hereby  appoint  R.P.,  of  etc.,  provisionally  official  liquidator  of  the  above-named  company 
[add  directions  as  to  payment  into  bank,  as  in  form  No.  19].  And  His  Honor  doth  hereby  limit 
and  restrict  the  powers  of  the  said  R.P.  as  such  provisional  official  liquidator  to  the  following 
acta,  that  is  to  say  [describe  the  acts  which  the  provisional  official  liquidator  is  to  be  authorised  to  ci*]. 
Dated  the  day  of  18 


No.  7.    Order  for  payment  of  money  or  delivery  of  books,  etc.,  to  official  liquidator. 
In  the  ,Supreme  Court. 

In  the  matter,  etc. 

Upon  the  application  of,  etc.,  and  on  reading,  etc..  His  Honor 
doth  order  that  A.B.,  of,  etc.,  do,  within  four  days  after  service  hereof,  pay  to  [or  deliver,  convey, 
surrender,  or  transfer  to,  or  into  the  hands  of]  B.P.,  the  official  liquidator  of  the  said  company, 
at  the  office  of  the  said  R.P.,  situate  at,  etc.,  the  sum  of  £  ,  being  the  amount  of 

debt  appearing  to  be  due  from  the  said  A.B.  on  his  account  with  the  said  company  [or  any  sum 
or  balance,  books,  papers,  estate,  or  effects  or  specifically  describe  the  property]  now  being  in 
the  hands  of  the  said  A.B.,  and  to  which  the  said  company  is  prima  facie  entitled  [or  otherwise 
as  the  case  may  be]. 

Dated  the  day  of  18 

No.  8.    Advertisement  of  appointment  of  official  liquidator. 
In  the  matter,  etc. 
His   Honor  has,   by  an   order  dated  the  day  of 

18         appointed  R.P.,  of  to  be  official  Uquidator 

of  the  above-named  company. 

Dated  this  day  of  18 

H.B.T.,  Associate. 

No.  9.    Advertisement  for  creditors. 
In  the  matter,  etc. 
The  creditors  of  the  above-named  company  are  required,  on  or  before  the 
day  of  18      to  send  their  names  and  addresses,  and  the  particulars  of  their  debts 

or  claims,  and  the  names  and  addresses  of  their  solicitors  (if  any)  to  R.P.,  of 
the  official  Uquidator  of  the  said  company;  and,  if  so  required  by  notice  in  writing  from  the  said 
official  Uquidator,  are,  by  their  soUcitors,  or  otherwise,  to  prove  their  said  debts  or  claims,  at 
the  office  of  the  official  Uquidator,  ,  at  such  time  as  shaU 

be  specified  in  such  notice,  or  in  default  thereof  they  wiU  be  excluded  from  the  benefit  of  any 
distribution  made  before  such  debts  are  proved. 

day  the  day  of  18      at 

o'clock  in  the  noon,  at  the  said  office,  is  appointed  for  determining  aa  to 

the  allowance  of  the  debts  and  claims. 

Dated  this  day  of  18 

Official  liquidator. 
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No.  10.    Notice  to  creditor  of  allowance  of  debt. 
In  the  matter,  etc.  [Place  and  date.] 

Sir — ^The  debt  claimed  by  you  in  this  matter  has  been  allowed  by  me  at  the  sum  of  £ 
[//  pirt  only  allowed,  add  If  you  claim  to  have  a  larger  sum  allowed,  you  are  hereby  required 
to  prove  the  further  amount  claimed,  etc.,  as  in  the  next  form.] 

I  am,  etc.. 
To  Mr.  P.R.  R.P.,  Official  Liquidator. 

No.  11.    Notice  to  creditor  to  prove  debt. 
In  the  matter,  etc. 
You  axe  hereby  required  to  prove  the  debt  claimed  by  you  against  the  above-named  company, 
by  filing  an  affidavit,  and  giving  notice  thereof  to  me  on  or  before  the  day  of 

next,  and  you  are  to  attend  personally  or  by  your  soUcitor  at 
the  office  of  the  official  liquidator,  on  the  day  of  18      at 

o'clock  in  the  noon,  being  the  time  appointed  for  determining  aa  to  the  allowance 

of  the  claim. 

Dated  this  day  of  18     . 

To  Mr.  S.T.  R.P.,  Official  Liquidator. 

No.  12.    Affidavit  of  creditor  in  proof  of  debt. 
In  the  Supreme  C!ourt. 

In  the  matter,  etc. 
I,  S.T.,  of  etc.,  make  oath  and  say  as  follows:  — 

1.  The  above-named  company  wae  on  the  day  of  18  ,  the 
date  of  the  order  for  winding  up  the  same,  and  still  is,  justly  and  truly  indebted  to  me  in  the 
sum  of  £  for,  etc.  [describe  shortly  the  nature  of  the  debt  and  exhibit  any  security  for  it; 
and  in  the  case  of  a  trade  debt,  exhibit  abUl  of  parcels  and  verify  the  reasonableness  of  the  charges, 
as  in  proving  a  (ieit  in  an  administration  action.'] 

2.  I  have  not,  nor  hath,  nor  have  any  person  or  persons,  by  my  order  or  to  my  knowledge 
or  beUef,ffor  my  use  received  the  said  sum  of  £  or  any  part  thereof,  or  any  security 
or  satisfaction  for  the  same  or  any  part  thereof  [if  any  security,  add]  except  the  said  [describe 
security]  hereinbefore  mentioned  or  referred  to. 

Sworn,  etc. 


No.  13.    Notice  to  creditor  of  allotvance  of  debt  on  affidavit. 
In  the  matter,  etc.  [Place  and  date.] 

Sir — ^The  debt  claimed  by  you  in  this  matter,  and  in  respect  of  which  you  have  filed  an 
affidavit,  has  been  allowed  by  me  at  the  sum  of  £  [//  part  only  allowed  add  If  you 

claim  to  have  a  larger  sum  allowed,  you  must  apply  to  the  Supreme  Court  or  a  Judge  thereof]. 

I  am,  etc., 
To  Mr.  P.R.  R.P.,  etc..  Official  Liquidator. 

[Address.] 

No.  14.    Notice  to  creditor  of  disallowance  of  debt  after  affidavit  fUed. 
In  the  matter,  etc,  [Place  and  date.] 

Sir — The  debt  claimed  by  you  in  this  matter,  and  in  respect  of  which  you  have  filed  an 
affidavit,  has  been  disallowed  by  me.  If  you  claim  to  have  the  same  allowed  you  must  apply 
to  the  Supreme  C!ourt  or  a  Judge  thereof. 

To  Mr.  R.P.  I  am,  etc., 

R.P.,  etc.,  Official  Liquidator. 
[Address.] 


No.  15.    Certificate  of  official  liquidator  as  to  debts  and  claims. 

In  the  Supreme  CJourt. 

In  the  matter,  etc. 

I  hereby  certify  that  the  result  of  my  determination  upon  debts  and  claims  against  the 
above-named  company,  brought  in  pursuant  to  the  advertisement  issued  in  that  behalf,  dated 
the  day  of  ,  18    ,  so  far  as  such  determination  has,  up  to  the  date 

of  this  certificate,  been  proceeded  with,  is  as  follows:  — 

The  debts  and  claims  which  have  been  allowed  are  set  forth  in  the  first  schedule  hereto, 
and  are  due  to  the  persons  therein  named,  and  amount  altogether  to  £ 

The  claims  set  forth  in  the  second  schedule  hereto  have  been  brought  in  by  the  persons 
therein  named,  and  have  been  disallowed. 

30* 
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The  First  Schedule  above  referred  to. 
Debts  and  daima  aUoteed. 


No. 

Namet  of  Creditors. 

Addresses  and  DeBoripUons. 

Particulars  of  Debt. 

Total  Dae. 

1 
2 

J.L 

W.P 

street,  Adelaide, 

Stationer 

Principal 

Interest  at  £         per  cent. 

per  annum,  from 

18    ,  to        18,  date  of 

order  for  winding  up. 
16        street,  Adelaide, 

Coal  Merchant. 

Principal 

On  bill   of  exchange 

dated,  etc. 
£ 

£ 

Goods  sold. 
£  50     0    0 

£  3.  d. 

Total  £ 

The  Second  Schedule  above  referred  to. 
Claims  disallowed. 


No. 


Names  of  Creditors. 


Addresses  and  Descrip- 
tions. 


Particulars  of  Claim. 


Amount 
Claimed. 


Dated  this 


day  of 


18 


B.F.,  Official  Liquidator. 


No.  16.    Notice  to  contribtUories  of  appointment  to  settle  list  of  corUribiUories. 

In  the  matter  of,  etc.] 
I,  of  ,  the  official  liquidator  of  the  above-named  company  have 

appointed  the  day  of  18    ,  at  of  the  clock  in  the 

noon  at  to  settle  the  list  of  the  contributories  of  the  above-named  company; 

and  you  are  included  in  such  list  in  the  character  and  for  the  number  of  shares  [or  extent  of 
interest]  stated  below;  and  if  no  sufficient  cause  is  shown  by  you  to  the  contrary,  at  the  time 
and  place  aforesaid,  the  list  wiU  be  settled  by  me,  including  you  therein. 
Dated  this  day  of  18 

R.P.,  Official  Liquidator. 
To  Mr.  A.B.  [and  to  \ 
Mr.  CD.,  his  solicitor]  J 


No.  on 
List. 


Name. 


Address. 


Description. 


In  what 
character 
included. 


Number  of 

Shares  [or  extent 

of  interest]. 


No.  17.    Certificate  of  official  liquidator  of  settlement  of  the  list  of  contributories. 

In  the  matter,  etc. 

I,  ,  official  liquidator  of  the  above-named  company  do  hereby 

certify  that  the  result  of  the  settlement  of  the  list  of  contributories  of  the  above-named  company, 
on  the  day  of  ,  18    ,  so  far  as  the  said  list  has  been  settled  up  to 

the  date  of  this  certificate,  is  as  follows:  — 

1.  The  several  persons  whose  names  are  set  forth  in  the  second  column  of  the  first  schedule 
hereto  have  been  included  in  the  said  list  of  contributories  as  contributories  of  the  said  company 
in  respect  of  the  number  of  shares  [or  extent  of  interest]  set  opposite  the  names  of  such  contri- 
butories respectively  in  the  said  schedule. 

I  have,  in  the  first  part  of  the  said  schedule,  distinguished  such  of  the  said  several  persons 
included  in  the  said  list  as  are  contributories  in  their  own  right. 

I  have,  in  the  second  part  of  the  said  schedule,  distinguished  such  of  the  said  several  persons 
included  in  the  said  list  as  are  contributories  as  being  representatives  of  or  being  liable  for  the 
debts  of  others. 
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2.  The  several  persons  whose  names  are  set' forth  in  the  second  column  of  the  second  sche- 
dule hereto  have  been  excluded  from  the  said  hst  of  contributories. 

3.  I  have,  in  the  seventh  columns  of  the  said  first  and  second  schedules  respectively  set 
forth  opposite  the  name  of  each  of  the  said  several  persons  the  date  when  such  person  was  in- 
cluded in,  or  excluded  from,  the  said  list  of  contributories. 


First  Schedule  above  referred  to. 
Krst  Part.    Gontr&nUoriea  in  their  own  rig 


Seiial 
No.  in 
List. 


Name. 


Address. 


Description. 


In  wliat 
cliaiacter 
Included. 


'So.  of  Shares 

\pr  extent 
of  Interest]. 


Date  when  Included 
in  the  List. 


Second  Part.    Contribviories  as 

beiTig  representatives  of,  or 

liable  for,  the  debts  of  others. 

Serial 

No.  in 

List. 

Name. 

Address. 

Description. 

In  what 
character 
included. 

[or  extent                ,     j^    t  .  * 
of  interest].     1         '"  '"^  ^^- 

1 
1 

i 

Second  Schedule  above  referred  to. 


Serial 

No.  in 

List. 


Name. 


Address. 


Description. 


In  what  cha- 
racter proposed 
to  be  included. 


No  of  Shares 

[or  extent 
of  interest]. 


Date  when  excluded 
from  the  List. 


Dated  this 


day  of 


18 


R.P.,  Official  Liquidator. 


No.  18.   Affidavit  in  support  of  application  for  order  for  payment  of  call  due  from  coiUributories 
In  the  Supreme  Court. 

In  the  matter,  etc. 
I,  B.P.,  of,  etc.,  the  official  liquidator  of  the  above-named  company,  make  oath,  and  say 
as  follows:  — 

1.  None  of  the  contributories  of  the  said  company  whose  names  are  set  forth  in  the  schedule 
hereunto  annexed,  marked  A,  have  paid  or  caused  to  be  paid  the  respective  sums  set  opposite 
their  respective  names  in  the  said  schedule,  and  which  sums  are  the  respective  amounts  now 
due  from  them  respectively  in  respect  of  the  call  of  £  per  share,  made  herein 
on  the                  day  of                          18 

2.  The  respective  amounts  or  sums  set  opposite  the  names  of  such  contributories  respec- 
tively in  such  schedule  are  the  true  amounts  due  and  owing  by  such  contributories  respectively 
in  respect  of  the  said  call. 

3.  [State  how  notice  of  caU  was  given  to  each  contributory,  or  show  this  by  a  separate  affidavit.'^ 

Sworn,  etc. 


A.  The  Schedule  above  referred  to. 


No.  on 
List. 


Name. 


Address. 


Description. 


In  what  character 
included. 


Amount  due. 


No.  19.    Order  for  payment  of  call  due  from  a  contributory. 
In  the  Supreme  Court. 

In  the  matter,  etc. 
Upon  the  application  of  the  official  Uquidator  of  the  above-named  company,  and  upon 
reading  an  affidavit  of  filed  the  day  of  18     ,  and  an 
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affidavit  of  the  said  official  liquidator,  filed  the  day  of  18     :  Hia 

Honor  doth  order  that  CD.,  of,  etc. 

[or  E.F.,  of,  etc.,  the  representative  of  L.M.,  late  of,  etc.,  deceased]  one  of  the  contributories 
of  the  said  company  [or  if  against  several  contributories,  the  several  persons  named  in  the  second 
column  of  the  schedule  to  this  order,  being  respectively  contributories  of  the  said  company], 
do  on  or  before  the  day  of  18    ,  [or  within  four  days  after  service 

of  this  order]  pay  into  the  Bank  of  to  the  accotmt  of  the  official  liquidator  of  the 

company  [or  to  A.B.,  the  official  liquidator  of  the  said  company,  at  his  office] 
the  sum  of  £  [if  against  a  representative,  add  out  of  the  assets 

of  the  said  L.M.,  deceased,  in  his  hands  as  such  representative,  as  aforesaid,  to  be  administered 
in  a  due  course  of  administration,  if  the  said  E.F.  has  in  his  hands  so  much  to  be  administered, 
or  if  against  several  contributories,  the  several  sums  of  money  set  opposite  to  their  respective 
names  in  the  sixth  column  of  the  said  schedule  hereto]  such  sum  [or  sums]  being  the  amount 
[or  amounts]  due  from  the  said  CD.  [or  L.M.]  [or  the  said  several  persons  respectively]  in  respect 
of  the  call  of  £  per  share,  made  by  the  said  official  liquidator  on  the 

day  of  18     . 

Dated  this  day  of  18     . 


Schedule  referred  to  In  the  foregoing  Order. 


TSo.  on  I 
List.    ! 


Name. 


Address. 


Description. 


In  what  character 
included. 


Amount  due. 


£     8.     d. 


No.  20.    Memorandum  of  agreement  of  compromise  with  a  contributory. 
In  the  matter,  etc. 

Memorandum   of   agreement   entered   into   this  day   of  18     , 

between  R.P.,  of,  etc.,  the  official  liquidator  of  the  above-named  company,  of  the  one  part,  and 
S.B.,  of,  etc.,  one  of  the  contributories  of  the  said  company,  of  the  other  part. 

Whereas  the  said  S.B.  has  been  settled  on  the  list  of  contributories  of  the  said  company, 
as  a  contributory  in  respect  of  shares  in  the  said  company,  and  whereas  a  call 

of  £  per  share  was  made  on  aD  the  contributories  of  the  said  company,  and  there 

is  now  due,  from  the  said  S.B.  to  the  said  company,  the  sum  of  £  ,  in  respect  of  the 

said  call.  And  whereas  the  said  S.B.  has  proposed  to  pay  to  the  said  official  liquidator  the  sum 
of  ,  by  way  of  compromise,  and  in  satisfaction  and  discharge  of  the  said  sum  of 

,  and  of  all  Uability  whatsoever  as  a  contributory  of  the  said  company:  And 
whereas  the  said  official  liquidator  having  investigated  the  affairs  of  the  said  S.B.,  and  believing 
that  such  compromise  will  be  beneficial  to  the  said  company,  hath,  in  exercise  of  the  power 
for  that  purpose  given  to  him  by  the  above  statute,  agreed  to  accept  the  same,  subject  to  the 
conditions  and  agreements  hereinafter  contained:  Now  it  is  hereby  agreed,  by  and  between 
the  said  parties  hereto: 

1st.    That  the  said  S.B.  shall,  within  days  from  this  date,  pay  to  the  said 

official  liquidator  the  said  sum  of  £  ,  and  when  thereto  required  shaU  do  and  execute 

aD  such  acts  and  deeds  as  may  be  necessary  for  transferring,  or  surrendering  and  releasing,  to 
the  said  official  Uquidator,  on  behalf  of  the  said  company,  or  in  such  manner  as  the  said  official 
liquidator  may  direct,  the  said  shares,  held  by  the  said  S.B.  in  the  said  company,  and  all  claim 
and  demand  whatsoever,  which  the  said  S.B.  has,  or  may  have,  against  the  said  company,  in 
respect  of  the  said  shares,  or  the  distribution  of  the  assets  of  the  said  company,  or  otherwise 
howsoever. 

2nd.    That  the  said  sum  of  £  ,  and  the  transfer,  or  surrender  and  release  of  the 

said  shares  and  interest  of  the  said  A.B.,  as  aforesaid,  shall  be  accepted  by  the  said  official  Uq- 
uidator as,  and  be  deemed  and  taken  to  give,  to  the  said  S.B.  fuU  and  complete  discharge  from 
all  calls  and  liabilities,  claims,  and  demands  whatsoever,  which  the  said  company,  or  the  official 
liquidator  thereof  now  has,  or  may  hereafter  have,  or  be  entitled  to  against  the  said  S.B.,  in 
respect  of  his  being,  or  having  been,  the  holder  of  the  said  shares,  or  otherwise  as  a  contributory 
of  the  said  company. 

B/.P.,  Official  Liquidator. 
S.B. 
Witness  to  the  signatures  of  the  said  \ 
R.P.  and  S.B.,  CD.,  of,  etc.  j 


In  the  matter,  etc. 
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Date  when 

Appearance 

entered. 


Party's  Name. 


Whether 
Creditor,  Con- 
tributory, 
Shareholder. 


If  he  appears 
in  person, 
his  Address 
for  Service. 


If  he  appears 

by  a  Solicitor, 

his    Solicitor's 

Name. 


SoUcitor'a 
Address. 


Amount  of 
Debt  iar 

Number  of 
Shares]. 


No.  22.   Certificate  of  the  company  being  completely  wound  up,  and  of  the  official  liquidator  hamng 

passed  his  final  account. 
In  the  matter,  etc. 
I  hereby  certify  that  R.P.,  the  official  liquidator  of  the  above-named  company,  has  passed 
his  final  account  as  such  official  liquidator,  and  that  the  balance  of  £  thereby  certified 

to  be  due  to  [or  from]  the  said  official  hquidator  has  been  paid  in  the  manner  directed  by  the 
order  dated  the  day  of  18     ,  and  that  the  affairs  of  the  said  company 

have  been  completely  wound  up. 
The  evidence  produced,  etc. 
Dated  this  day  of  18     . 

H.B.T.,  Associate. 

No.  23.    Order  to  dissolve  the  company. 
In  the  Supreme  Court. 

In  the  matter,  etc. 

Upon  the  apphcation  of  the  official  liquidator  of  the  above-named  company,  and  upon 

reading  the  associate's  certificate  herein,  dated  the  day  of  whereby 

it  appears  that  the  affairs  of  the  said  company  have  been  completely  wound  up,  His  Honor 

doth   order  that  the   said  company  be  dissolved   as  from  this 

day  of  18     . 

Rules  for  Meetings  of  Creditors,  Contributories,  or  Shareholders  of  a  Company  under 

Liquidation. 

1.  The  liquidator  of  the  company  shall  summon  any  meeting  of  creditors,  contributories, 
or  shareholders  of  the  company,  by  giving  not  less  than  seven  days'  notice  of  the  time  and  place 
thereof  in  the  Government  Gazette,  and  in  two  daily  newspapers  pubUshed  in  Adelaide.  Notice 
of  such  meeting  shall  also  be  sent  by  post  to  every  person  appearing  to  be  a  creditor  of  the 
company  in  the  case  of  a  meeting  of  creditors,  and  to  every  contributory  or  shareholder  in  the 
case  of  a  meeting  of  contributories  or  shareholders.  The  notice  shall  state  the  object  of  the 
meeting,  unless  a  Judge  otherwise  directs. 

2.  The  meeting  shall  be  held  at  such  place  as  is  in  the  opinion  of  the  liquidator  most  con- 
venient for  the  majority  of  the  creditors  or  contributories  or  shareholders  as  the  case  may  be. 

3.  The  liquidator,  or  some  person  nominated  by  him  or  by  the  Court,  shall  be  the  chair- 
man at  the  meetings. 

4.  A  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  he  has  duly  proved  a  debt 
to  be  due  to  him  from  the  company,  and  the  proof  has  been  duly  lodged  before  the  time  appointed 
for  the  meeting. 

5.  A  creditor  shall  not  vote  in  respect  of  any  unliquidated  or  contingent  debt,  or  any 
other  debt  the  value  of  which  is  not  ascertained. 

6.  For  the  purpose  of  voting  a  secured  creditor  shall  unless  he  surrenders  his  security, 
state  in  his  proof  the  particulars  of  his  security,  the  date  when  it  was  given,  and  the  value  at 
which  he  assesses  it,  and  shall  be  entitled  to  vote  only  in  respect  of  the  balance  (if  any)  due  to 
him  after  deducting  the  value  of  his  security.  He  may,  however,  give  up  the  security,  and  there- 
upon he  may  vote  in  respect  of  the  whole  sum  due  to  him.  If  he  votes  in  respect  of  his  whole 
debt  he  shall  be  deemed  to  have  surrendered  his  security,  unless  the  Court  on  appUoation  is 
satisfiedjthat  the  omission  to  value  the  security  has  arisen  from  inadvertence. 

7.  A  creditor  shall  not  vote  in  respect  of  any  debt  secured  by  a  current  biU  of  exchange 
or  promissory  note  held  by  him,  unless  he  is  willing  to  treat  the  Uability  to  him  thereon  of  every 
person  who  is  liable  thereon  antecedently  to  the  company,  and  who  has  not  been  adjudicated 
insolvent  or  made  an  assignment  for  the  benefit  of  or  compounded  with  his  creditors,  as  a  security 
in  his  hands,  and  to  estimate  the  value  thereof,  and  for  the  purposes  of  voting,  but  not  for  the 
purposes  of  dividend,  to  deduct  it  from  his  proof. 

^g  8.  The  hquidator  may,  within  twenty-eight  days  after  a  proof  estimating  the  value  of 
a  security  as  aforesaid  has  been  made  use  of  in  voting  at  any  meeting,  require  the  creditor  to  give 
up  the  security  for  the  benefit  of  the  creditors  generally  on  payment  of  the  value  so  estimated, 
with  an  addition  thereto  of  twenty  pounds  per  centum:  Provided  that  where  a  creditor  has 
put  a  value  on  such  security  he  may  at  any  time  before  he  has  been  required  to  give  up  such 
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security  as  aforesaid,  oorreot  such  valuation  by  a  new  proof,  and  deduct  such  new  value  from 
his  debt,  but  in  that  case  the  liquidator  may  require  him  to  give  up  the  security  for  the  benefit 
of  the  creditors  generally  on  payment  of  such  new  value  only. 

9.  The  chairman  of  the  meeting  shall  have  power  to  admit  or  reject  a  proof  for  the  pur- 
pose of  voting,  but  his  decision  shall  be  subject  to  appeal  to  the  Court.  If  he  is  in  doubt  whether 
the  proof  of  a  creditor  should  be  admitted  or  rejected  he  shall  mark  the  proof  as  objected  to  and 
shall  allow  the  creditor  to  vote,  subject  to  the  vote  being  declared  invalid  in  the  event  of  the 
objection  being  sustained. 

10.  A  creditor,  contributory,  or  shareholder  may  vote  either  in  person  or  by  proxy. 

11.  [As  amended  by  b.  (No.  676)  §  10.]  Every  instrument  of  proxy  shall  be  in  the  form 
at  the  foot  of  these  rules,  or  in  a  similar  form  with  variations  as  required. 

12.  An  instnuuent  of  proxy  shall  not  be  used  unless  it  be  deposited  with  the  Uquidator 
before  the  meeting  at  which  it  is  to  be  used. 

18.   A  creditor,  contributory,  or  shareholder  may  appoint  the  liquidator  to  act  as  his  proxy. 

14.  The  chairman  of  the  meeting  may,  with  the  consent  of  the  meeting,  adjourn  the  meeting 
from  time  to  time  and  from  place  to  place. 

15.  A  meeting  shall  not  be  competent  to  act  for  any  purpose,  except  the  election  of  a 
chairman,  and  the  adjournment  of  the  meeting,  unless  there  are  present  or  represented  thereat 
at  least  three  creditors,  contributories,  or  shareholders,  or  all  the  creditors,  contributories,  or 
shaieholders  if  their  number  does  not  exceed  three. 

16.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  creditors, 
contributories,  or  shareholders  is  not  present  or  represented  the  meeting  shall  be  adjourned 
to  the  same  day  in  the  following  week  at  the  same  time  and  place,  or  to  such  other  day  as  the 
chairman  may  appoint,  not  being  less  than  seven  nor  more  than  twenty-one  days. 

17.  The  chairman  of  the  meeting  shall  cause  minutes  of  the  proceedings  at  the  meeting 
to  be  drawn  up  and  fairly  entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be 
signed  by  him,  or  by  the  chairman  of  the  next  ensuing  meeting,  or  by  the  liquidator.  Such 
minutes,  or  the  chairman's  certificate  of  the  result  of  the  meeting,  shall  be  sufficient  evidence 
of  the  result  as  stated  in  such  minutes  or  certificate. 


Forms. 
The  following  forms,  or  forms  to  the  like  effect,  may  be  used,  with  such  variations  as  cir- 
comatanoee  require:  — 

Appointment  of  proxy  to  vote  at  meeting  of  creditora,  contributories,  or  shareholders. 

In  the  matter,  etc. 
I,  W.S.,  of  ,  being  a  creditor  [or  contributory  or  shareholder]  of  the  above- 

named  company,  hereby  appoint  ,  of  ,  as  my  proxy,  to  vote  for  me 

and  on  my  behalf  at  the  meeting  of  the  creditors  [or  contributories  or  shareholders]  of  the  said 
company  to  be  held  on  the  day  of  ,  and  at  any  adjournment  thereof. 

As  witness  my  hand  this  day  of  ,  18     . 

W.S. 
Signed  by  the  said  W.S.,  in  the  presence  of 
J.M.,  of,  etc. 


Chairman's  certificate  of  resitU  of  meeting  of  creditors,  contributories,  or  shareholders. 
In  the  matter,  etc. 

I,  H.T.,  chairman  of  a  meeting  of  the  creditors  [or  contributories  or  shareholders]  of  the 
above-named  company,  summoned  by  advertisement  [or  notice]  dated  the  day 

of  18     ,  and  held  on  the  day  of  18     ,  at 

do  hereby  certify  the  result  of  such  meeting  as  follows:  —  The  said  meeting  was  attended,  either 
personally  or  by  proxy,  by  creditors,  who  have  proved  debts  against  the  said 

company,  amounting  in  the  whole  to  the  value  of  £  [or  by  contributories 

or  shareholders,  holding  in  the  whole  shares  in  the  said  company,  and  entitled 

respectively,  by  the  regulations  of  the  company,  to  the  number  of  votes  hereinafter  mentioned]. 
The  question  submitted  to  the  said  meeting  was  whether  the  creditors  [or  contributories,  or 
shareholders]  of  the  said  company  approved  of  the  proposal  of  the  official  liquidator  of  the 
said  company,  that,  etc.  [as  the  case  may  be'],  and  wished  that  such  proposal  should  be  adopted 
and  carried  into  effect.  The  said  meeting  was  unanimously  of  opinion  that  the  said  proposal 
should  [or  should  not]  be  adopted  and  carried  into  effect;  or  the  result  of  the  voting  upon  such 
question  was  as  follows:  —  The  undermentioned  creditors  [or  contributories  or  shareholders] 
voted  in  favor  of  the  said  proposal  being  adopted  and  carried  into  effect: 


Name  of  Creditor  [or  Contribut- 
OTy  or  Shareholder]. 


Address. 


Value  of  Debt 

\or  Nomber  of 

Shares]. 


Number  of  Votes  conferred 

on  each  Contributory   [or 

Shareholder]  by  the  Begu- 

latlons  of  the  Company. 
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The  undermentioned  creditors  [or  contributories,  or  shareholders]  voted  against  the  said 
proposal  being  adopted  and  carried  into  effect:  — 


Name  o£  Greditoi  [or  Contri- 
butory or  Shareholder]. 


Value  of  Debt 

lor  Number  of 

Shares]. 


Number  of  Votes  conferred 

on  each  Contributory  lor 

Shareholder]  by  the  Ecgu- 

lations  of  the  Company. 


Dated  this 


day  of 


(Signed) 


H.  T.,  Chairman. 


b)    56  &  57  Vic.  No.  576.    An  Act  to  amend  The  Companies  Act, 
1892,  and  for  other  Purposes  (23  d  December,  1893). 

Short  title.  1.  This  Act  may  be  cited  as  The  Companies  Amendment  Act,  1893, 
[2  amends  a.  (No.  557)  §  3,  supra,  and  is  there  incorporated.] 
Provisions  as  to  foreign  quasi-corporations.  3.  1.  In  section  3  of  The  Com- 
panies Act,  1892,  shall  be  read  at  the  end  and  as  forming  part  of  the  definition  of 
"foreign  company"  the  words  "and  shall  extend  to  and  include  any  unincorporated 
joint  stock  company  which  may  sue  or  be  sued  or  hold  property  in  a  common  name, 
and  which  shall  not  have  its  head  office  or  principal  place  of  business  in  South 
Australia" ;  but  no  such  company  carrying  on  business  in  South  Australia  at  the 
time  of  the  passing  of  this  Act  need  comply  with  the  provisions  of  the  principal  Act, 
or  of  this  Act,  until  after  the  thirtieth  day  of  June,  one  thousand  eight  hundred  and 
ninety-four.    [2.  Amends  a  (No.  557)  §  196,  supra,  and  is  there  incorporated.] 

Amendment  of  sections  68, 75,  76,  and  77  of  The  Companies  Act,  1892.  4.  Section 
68  of  The  Companies  Act,  1892,  so  far  as  subsections  I.,  II.,  III.,  and  IV.  of  such 
section  are  concerned,  and  sections  75,  76,  and  77  of  the  same  Act,  shall  apply  to 
a  no-liability  company  registered  under  such  Act  as  well  as  to  a  company  hmited 
by  shares. 

Amendment  of  section  196  of  The  Companies  Act,  1892.  5.  In  section  196  of 
The  Companies  Act,  1892,  sub-section  IV.,  all  the  words  after  the  word  "and"  in 
the  third  Hne  thereof  are  hereby  repealed,  and  in  Ueu  of  the  words  so  repealed  shall 
be  read  the  words  "if  the  company  be  incorporated  evidence  of  its  incorporation 
pursuant  to  section  207  of  this  Act".  This  amendment  shall  not  apply  where  a  com- 
pany has,  previously  to  the  passing  of  this  Act  comphed  with  sub-section  4  of  sec- 
tion 196  of  the  principal  Act. 

[6  amends  a.  (No.  557)  §  199,  supra,  and  is  there  incorporated.] 
[7  amends  a.  (No.  557)  §  210  (1),  supra,  and  is  there  incorporated.] 
Provision  as  to  foreign  life  assurance  companies.  8.  Any  foreign  company 
which  has  comphed  with  sections  25  andf  26  of  the  Life  Assurance  Companies  Act, 
1882,  shall,  so  long  as  the  power  of  attorney,  copy  whereof  has  been  deposited  imder 
these  sections,  continues  in  force,  be  deemed  to  have  comphed  with  section  196, 
sub-sections  I.,  II.,  III.,  and  IV.  of  The  Companies  Act,  1892,  except  as  regards 
the  deposit  in  the  office  of  the  Registrar  of  evidence  of  incorporation;  and  com- 
pliance on  the  part  of  any  foreign  Hfe  assurance  company  with  the  provisions  of 
Part  VIII.  of  The  Companies  Act,  1892,  shall  be  deemed  to  be  compUance  with  the 
provisions  of  the  said  sections  25  and  26  of  the  Life  Assurance  Companies  Act,  1882. 
Attorney  may  delegate  powers.  9.  In  section  196  of  the  principal  Act  shall  be 
read  at  the  end  and  as  forming  a  new  sub-section  the  words :  VI.  Where  any  foreign 
company  shall  by  power  of  attorney  (hereinafter  referred  to  as  the  original  power 
of  attorney)  under  its  common  seal,  or  executed  in  such  manner  as  to  be  binding 
on  the  company,  empower  som  eperson,  whether  in  the  Province  or^)  South  Australia 
or  elsewhere,  to  act  as  its  attorney  with  the  powers  referred  to  in  sub-section  I., 
and  such  attorney  shall,  in  exercise  of  a  power  thereby  conferred,  delegate  such 
powers  to  any  other  person  or  appoint  a  substitute  in  the  said  Province  to  exercise 
such  powers,  such  company  shaU  be  deemed  to  have  comphed  with  sub-sections  I., 

1)  Sic;  obviously  "of". 
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II.,  III.,  IV.  and,  V.  a)  A  declaration,  with  respect  to  such  original  power  of  attorney 
shall  be  made  by  one  of  the  directors  or  the  general  manager  or  secretary  of  the 
company,  in  accordance  with  the  provisions  of  sub-section  II.,  and  such  declaration 
shall  be  indorsed  on  or  annexed  to  such  original  power  of  attorney;  b)  the  deed 
under  which  such  powers  as  aforesaid  are  delegated,  or  substitutionary  power  of 
attorney  as  the  case  may  be  (which  deed  and  substitutionary  power  of  attorney, 
as  the  case  may  be,  are  hereinafter  included  in  the  designation  "the  sub-power  of 
attorney"),  shall  be  executed  in  the  presence  of  two  witnesses,  and  there  shall  be 
attached  thereto  a  statutory  declaration,  made  before  a  British  consul,  notary,  or 
other  person  authorised  to  take  the  same,  by  one  of  such  attesting  witnesses  to  the 
effect  that  such  sub-power  of  attorney  has  been  duly  executed;  c)  the  company 
shall  deposit  in  the  office  of  the  Registrar  of  Companies  the  original  power  of  attorney 
and  also  the  sub-power  of  attorney  with  the  respective  declarations  attached  thereto, 
and  if  the  company  shall  be  incorporated  evidence  of  its  incorporation,  pursuant 
to  section  207  of  the  pri  cipal  Act;  d)  the  attorney  acting  under  the  sub-power  of 
attorney  shall  comply  with  sub-section  V.  —  W.  A.  f.  (2  Edw.  7,  No.  19)  2;  and  see 
notes  to  S.  A.  a.  (No.  557)  196. 

[10  amends  a.  (No.  557)  Sched.  VII.,  and  is  there  incorporated.] 
This  Act  retrospective.    11.   This  Act  (section  3  excepted)  shall  be  read  as  if 
it  had  been  passed  immediately  after  the  passing  of  The  Companies  Act,  1892. 

c)  6  Edw.  7,  No.  914.    An  Act  to  further  amend  The  Companies  Act, 

1892  (22  d  December,  1906). 

Short  title  and  incorporation.  1.  This  Act  may  be  cited  as  The  Companies  Act 
Further  Amendment  Act,  1906,  and  shall  be  incorporated  with  The  Companies  Act, 
1892,  (hereinafter  called  "the  principal  Act"),  and  the  Act  amending  the  same. 

Interpretation.  2.  In  this  Act  "Court"  means  the  Supreme  Court  of  the  said 
State  or  a  Judge  thereof. 

Balance-sheet  to  be  filed.  3.  Every  official  hquidator  shall,  once  at  least  in 
every  six  months  during  the  winding-up  of  any  company,  file  with  the  Registrar 
a  balance-sheet,  accompanied  by  a  statement  in  writing  signed  by  such  hquidator, 
so  that  such  balance-sheet  and  statement  show  his  deaUngs  under  and  acts  done 
in  the  matter  of  the  winding-up:  Provided  that  the  Court  may,  upon  due  cause 
shown  from  time  to  time,  order  that  this  section  shall  not  apply  in  any  particular 
case  or  for  any  particular  time. 

Provision  for  complaint  if  not  filed.  4.  If  any  official  hquidator  shall  fail  to  file 
such  balance-sheet  and  statement,  or  either  of  them,  for  fourteen  days  after  the 
expiration  of  six  months  from  the  date  of  his  appointment,  or  for  fourteen  days 
after  the  expiration  of  any  subsequent  period  of  six  months  calculated  from  the  date 
of  his  appointment,  any  shareholder  or  creditor  of  the  company  may  lodge  with  the 
Registrar  a  complaint  in  writing  of  failure  to  file  such  balance-sheet  and  statement 
or  the  insufficiency  of  such  balance-sheet  and  statement. 

Proceedings  consequent  upon  complaint.  5.  a)  Upon  receipt  of  any  complaint 
purporting  to  be  made  by  any  such  shareholder  or  creditor  the  Registrar  shall 
forthwith  issue  an  interlocutory  summons  requiring  the  official  hquidator  referred 
to  in  such  complaint  to  show  cause,  within  twenty-one  days  from  the  date  of  posting 
or  serving  such  summons,  why  he  should  not  be  removed  from  his  office;  b)  Upon 
the  return  of  such  summons  the  Court  shall  forthwith  remove  such  official  liquidator, 
and  his  office  shall  thereupon  become  and  be  deemed  to  be  vacant,  and  he  shall 
cease  to  act  therein,  and  the  Court  shaU  forthwith  appoint  that  the  PubUc  Trustee 
shall  complete  the  winding-up  of  such  company.  The  Registrar  shall  forthwith 
notify  such  official  hquidator  of  such  vacancy  and  appointment. 

Property  to  be  delivered.  6.  Upon  his  office  so  becoming  vacant  as  aforesaid 
such  official  hquidator  shall,  upon  demand  made  in  writing  by  the  Public  Trustee, 
transfer,  dehver,  assign,  and  convey  to  the  Pubhc  Trustee  all  the  books,  papers, 
writings,  documents,  money,  choses  in  action,  and  other  property  in  the  possession, 
custody,  or  control  of  such  official  hquidator  by  virtue  of  the  office  theretofore 
held  by  him. 

Penalty  on  failure.  7.  Any  such  official  hquidator  who  shall  refuse  or  neglect 
for  fourteen  days,  or  such  further  time  as  the  Court  may  allow  after  such  demfiind, 
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to  comply  with  the  last  preceding  section  shall  be  guilty  of  a  misdemeanour,  and  shall, 
on  conviction,  be  liable  to  imprisonment  for  any  period  not  exceeding  three  years 
with  hard  labor. 

Penalty  no  bar  to  action  or  prosecution.  8.  Neither  such  conviction  nor  his 
removal  from  office  as  aforesaid  shall  be  a  ground  of  defence  for  or  operate  to  relieve 
any  official  liquidator  from  any  civil  action,  other  criminal  prosecution,  or  other 
proceeding  by  or  at  the  suit  of  His  Majesty  or  any  person  or  persons  whomsoever. 

Application  to  building  societies.  9.  This  Act  shall  apply  in  the  case  of  the 
winding-up  of  a  building  society  by  the  Court  under  The  Building  Societies  Act, 
1881,  as  well  as  in  the  case  of  a  winding-up  under  the  principal  Act. 


5.  Queensland.^) 

a)  3  Vic.  No.  21.  An  Act  to  make  good  certain  Contracts  wliich  have  been 
or  may  be  entered  into  by  certain  Banking  and  other  Copartnerships  (22d  October, 
1839).  —  b)  6  Vic.  No.  2.  An  Act  for  further  facilitating  Proceedings  by  and 
against  aU  Banking  and  other  Companies  in  the  Colony  entitled  to  sue  and  be 
sued  in  the  Name  of  their  Chairman,  Secretary,  or  other  Officer  (7th  July,  1842). 

—  c)  11  Vic.  No.  19.  An  Act  for  facihtating  the  Winding-up  of  Joint  Stock 
Companies  unable  to  meet  their  Pecuniary  Engagements  (17th  September,  1847). 

—  d)  11  Vic.  No.  56.  An  Act  to  enable  any  Joint  Stock  Company  to  sue  any 
of  its  own  Members,  and  to  enable  any  Member  of  any  such  Joint  Stock  Com- 
pany to  sue  any  such  Company,  and  for  other  Purposes  (17th  June,  1848). 


e)  27  Vic.   No.  4.     An   Act  for  the   Incorporation,    Regulation,   and 
Winding-up  of  Trading  Companies  and  other  Associations  (1st  Sep- 
tember, 1863). 

Preliminary. 

1.  =  T.  a.  (33  Vic.  No.  22)  §  1,  except:  "1863"  is  substituted  for  "1869". 

2.  =  T.  a.  (33  Vic.  No.  22)  §  3. 

3.  =  T.  a.  (33  Vic.  No.  22)  §  4,  except:  throughout  "in  this  Colony"  is  omitted; 
"of  Parliament"  is  substituted  for  "of  the  Parliament  of  Tasmania". 

Division  of  Act.  4.  This  Act  is  divided  into  seven  Parts  relating  to  the  following 
subject  matters.    (Here  follows  an  analysis  of  the  Act.) 

Part  I.  Constitution  and  Incorporation  of  Companies  and  Associations 
under  this  Act.     Memorandum  of  association. 
.5.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  5,  except:  "of  this  Part"  is  omitted.  —  E. 

§  2;  N.  S.  W.  a.  (No.  40  of  1899)  5;  V.  a.  (No.  1074)  5;  T.  a.  (33  Vic.  No.  22)  6;  S.  A.  a. 
(No.  557)  9;  W.  A.  a.  (56  Vic.  No.  8)  9;  N.  Z.  13.  —  The  word  "person"  includes  bodies 
corporate  or  politic,  if  the  context  be  applicable  thereto.  —  ULTRA  VIRES.  —  The 
Normandy  Copper  Mining  Co.  were  indebted  to  their  bank  in  the  sum  of  £  4000,  secured  by 
mortgage  on  their  real  property.  The  company  also  became  indebted  by  way  of  overdrafts  in 
the  sum  of  £  3500.  Being  pressed  for  payment  the  company  made  arrangements  with  Corfield 
to  have  the  sum  of  £  7500  paid  to  the  bank,  Corfield  taking  a  mortgage  on  the  real  property 
for  £3500,  and  three  promissory  notes  aggregating  £7500,  signed  by  the  directors  of  the 
company.  The  company  becoming  insolvent,  Corfield  sold  the  real  estate,  and  received  the 
whole  of  the  debt  of  £7500  out  of  the  proceeds,  with  interest.  Held,  the  loan  by  Corfield 
was  within  the  powers  of  the  company,  and  that  he  could  retain  the  whole  of  the  amount  due 
him;  that  he  was  in  the  same  position  as  the  bank;  and  that  the  payment  of  the  £4000  not 
secured  by  mortgage  was  not  a  fraudulent  preference.  —  Normandy  C.  M.  Co.  v.  Corfield,  1 
Q.  L.  J.  Supp.  3.  A.,  B.,  and  C.  handed  over  punts  to  a  company  in  return  for  fuUy  paid-up 
shares.  About  a  year  later  the  directors  allowed  these  parties  to  have  their  punts  back  in  con- 
sideration of  the  return  of  the  shares,  together  with  a  nominal  consideration.  The  company 
went  into  liquidation,  and  the  liquidator  sought  to  have  A.,  B.,  and  C.  placed  on  the  list  of 
oontributories.  Held,  there  was  no  power  under  the  articles  of  association  to  surrender  shares, 
and  that  the  transaction  was  ultra  vires.  But  as  the  owners  of  the  punts  had  agreed  to  take 
fully  paid-up  shares,  they  ought  not  to  be  placed  on  the  list  of  contributories.  —  In  re  Brisbane 

1)  Acts  a.,  b.,  c,  and  d.  are  practically  obsolete. 
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Puntowners'  Association,  5  Q.  L.  J.  54.  A  joint  stock  company  can  not  sue  as  next  friend.  — 
In  re  Stewart,  an  infant,  5  Q.  L.  J.  81.  For  cases  holding  that  a  provision  in  the  articles  of 
association  providing  for  the  forfeitiire  of  shares  without  previous  proceedings  on  the  part 
of  the  directors  is  uUra  vires,  see  Trueman  v.  Great  Monkland  Tribute  Co.,  6  Q.  L.  J.  112; 
New,  etc.,  Co.  v.  Conlan,  10  Q.  L.  J.  70.  Cp.  also  In  re  Bundaberg,  etc..  Society  (No.S2), 
9  Q.  L.  J.  87. 

6.  =  T.  a.  (33  Vic.  No.  22)  §  7. 

7.  =  T.  a.  (33  Vic.  No.  22)  §  8,  except:  in  (2)  "in  which"  is  substituted  for 
"where". 

8.=  T.  a.  (33  Vic.  No.  22)  §  9,  except:  in  (2)  "in  which"  is  substituted  for 
"where". 

9.  =  T.  a.  (33  Vic.  No.  22)  §  10,  except:  in  (2)  "in  which"  is  substituted  for 
"where". 

10.  =  T.  a.  (33  Vic.  No.  22)  §  11,  except:  "shall  bear  the  same  stamp  as  if 
it  were  a  deed  and"  is  omitted. 

11.  =  T.  a.  (33  Vic.  No.  22)  §  12. 

12.  =  T.  a.  (33  Vic.  No.  22)  §  13,  except:  "and  Executive  Council"  is  inserted 
after  "Governor";  "clerk  of  the  Council"  is  substituted  for  "Colonial  Secretary". 

Articles  of  association. 

13.  =  T.  a.  (33  Vic.  No.  22)  §  14,  except:  "and  may  be  either  written  or  printed" 
is  omitted. 

14.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  13,  except:  "first  Schedule"  is  substituted 
for  "second  Schedule". 

15.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  14,  except:  no  division  into  paragraphs; 
(3)  reads  as  follows :  "and  all  moneys  payable  by  any  member  to  the  company  in  pur- 
suance of  the  conditions  and  regulations  of  the  company  or  any  of  such  conditions 
or  regulations  shall  be  deemed  to  be  a  specialty  debt  due  from  such  member  to 
the  company".  —  "Printed"  does  not  include  typewriting.  —  In  re  Companies  Act,  10 
Q.  L.  J.  Note  No.  52. 

General  provisions. 
Registration  of  memorandum  of  association  and  articles  of  association.  16.  The 
memorandum  of  association  and  the  articles  of  association,  if  any,  shall  be  deUvered 
to  the  Registrar  of  Joint  Stock  Companies  hereinafter  mentioned  and  called  the 
Registrar  who  shall  retain  and  register  the  same.  There  shall  be  paid  to  the  Re- 
gistrar by  a  company  having  a  capital  divided  into  shares  in  respect  of  the  several 
matters  mentioned  in  the  Table  marked  B  in  the  first  Schedule  hereto  the  several 
fees  therein  specified,  or  such  smaller  fees  as  the  Governor  by  the  advice  of  the 
Executive  Council  may  from  time  to  time  direct;  and  by  a  company  not  having 
a  capital  divided  into  shares  in  respect  of  the  several  matters  mentioned  in  the 
Table  marked  C  in  the  first  Schedule  hereto  the  several  fees  therein  specified,  or  such 
smaller  fees  as  the  Governor  with  the  advice  aforesaid  may  from  time  to  time  direct; 
and  all  fees  paid  to  the  said  Registrar  in  pursuance  of  this  Act  shall  be  paid  into 
the  Treasurv  of  the  Colony  and  be  carried  to  the  account  of  the  Consolidated  Fund. 
—  E.  §  15;  N.  S.  W.  a.  (No.  40  of  1899)  15;  V.  a.  (No.  1074)  16;  T.  a.  (33  Vic.  No.  22)  17;  S. 
A.  a.  (No.  557)  19  (1),  250;  W.  A.  a.  (56  Vic.  No.  8)  20  (1),  250;  N.  Z.  26  (1).  See  m.  (No.  1307 
1909)  §  23. 

17.  =  V.  a.  (No.  1074)  §  18,  except:  in  both  instances  "this  Part  of"  is  omitted; 
"required"  is  inserted  before  "by  this  Act",  and  omitted  before  "to  be  registered" ; 
"certify  under  his  hand"  is  substituted  before  "notify  in  the  Government  Gazette" ; 
"and  thereupon"  is  omitted  before  "the  subscribers" ;  "thereupon"  is  inserted 
before  "be  a  body  corporate" ;  "and  to  sue  and  be  sued  in  all  courts  in  the  colony" 
is  inserted  after  "power  to  hold  lands";  "a  certificate  of  the  incorporation  of  any 
company  given  by  the  Registrar"  is  substituted  for  "such  notice". 

18.  =  V.  a.  (No.  1074)  §  20,  except:  "or  such  less  sum  as  may  be  prescribed 
by  the  company  for  each  copy,  including  such  annex  as  aforesaid"  is  omitted. 

19.  =  V.  a.  (No.  1074)  §  21,  except:  throughout  "Registrar"  is  substituted  for 
"Registrar-Greneral" ;  "in  the  opinion  of  the  Registrar-General"  is  omitted;  "in  a 
case  where  such  subsisting  company"  is  substituted  for  "where  the  subsisting  com- 
pany"; "the"  is  inserted  before  "course  of  being  dissolved";  "issue  a  certificate  of 
incorporation"  is  substituted  for  "pubUsh  a  notice  of  incorporation". 

[§  20  prohibits  certain  non-trading  companies  from  holding  land,  except  under 
certain  conditions.] 
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Part  II.    Distribution  of  Capital  and  Liability  of  Members  of  Com- 
panies and  Associations  under  this  Act.     Distribution  of  capital. 

21.  =  V.  a.  (No.  1074)  §  23,  except:  "this  Part  of"  is  omitted. 

22.  =  T.  a.  (33  Vic.  No.  22)  §  23. 

23.=  V.  a.  (No.  1074)  §  25,  except:  "this  Part  of"  is  omitted. 

24.  =  T.  a.  (33  Vic.  No.  22)  §  25,  except:  "who  shaU  knowingly  and  wiKuUy 
authorize  or  permit"  is  substituted  for  "who  knowingly  and  wilfully  authorizes  or 
permits". 

25.=  V.  a.  (No.  1074)  §27,  except:  "this  Part  of"  is  omitted;  "Registrar  of 
Joint  Stock  Companies"  is  substituted  for  "Registrar- General". 

26.  =  V.  a.  (No.  1074)  §28,  except:  "this  Part  of"  is  omitted;  "Registrar" 
is  substituted  for  "Registrar-General",  and  "the  Uke  penalty"  for  "a  like  penalty". 

27.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  22,  except:  "under  this  Act"  is  substituted 
for  "formed  or  registered  under  this  Part  of  this  Act" ;  "of  Joint  Stock  Companies" 
is  inserted  after  "Registrar". 

28.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  23,  except:  "under  this  Act  and"  is  sub- 
stituted for  "formed  or  registered  under  this  Part  of  this  Act";  "of  this  Part"  is 
omitted  after  "provisions". 

29.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  237. 

30.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  238,  except:  "share  or"  is  inserted  before 
"shares"  in  both  instances;  "a  company"  is  substituted  for  "any  company". 

31.  =  V.  a.  (No.  1074)  §  33,  except :  "and"  is  omitted  before  "except  when 
closed" ;  "it"  is  inserted  before  "shall  during  business  hours" ;  "shall  knowingly 
authorize  or  permit"  is  substituted  for  "knowingly  and  wilfully  authorizes  or  per- 
mits". 

Power  to  close  register.  32.  Any  company  under  this  Act  may,  upon  giving 
notice  by  advertisement  in  some  newspaper  circulating  in  the  district  in  which 
the  registered  office  of  the  company  is  situated,  close  the  register  of  members  for 
any  time  or  times  not  exceeding  in  the  whole  thirty  days  in  each  year.  —  E. 
§  31;  N.  S.  W.  a.  (No.  40  of  1899)  240;  V.  a.  (No.  1074)  34;  T.  a.  (33  Vic.  No.  22)  35;  S.  A. 
a.   (No.  557)  34;  W.  A.  a.   (56  Vic.  No.  8)  35;  N.  Z.   105. 

33.  =  T.  a.  (33  Vic.  No.  22)  §  36,  except:  "who  shall  knowingly  and  wilfully 
authorize  or  permit"  is  substituted  for  "who  knowingly  and  wilfuUy  authorizes  or 
permits".  —  See  m.  (No.   1307  1909)  §  22. 

34.  =  V.  a.  (No.  1074)  §  36,  except :  the  beginning  word  is  "if"  instead  of 
"when" ;  "this  Part  of"  is  omitted  before  "this  Act" ;  "if"  is  substituted  for  "when" 
before  "default  is  made" ;  "of  the  Court"  is  inserted  before  "that  the  register  may 
be  rectified" ;  "it"  is  inserted  before  "may  if  satisfied" ;  "such  a  motion,  apphcation, 
or  petition"  is  substituted  for  "such  motion  or  application" ;  "or  Judge"  is  omitted 
before  "may  in  any  proceeding" ;  "the  Court"  is  inserted  between  "generally"  and 
"may  in  any  such  proceeding" ;  "provided  that  the  Court  may  direct  an  issue  to  be 
tried  on  the  trial  of  which  any  question  of  law  may  be  raised  for  the  decision  of  the 
Supreme  Court"  is  substituted  for  all  words  from  "and  may  direct  an  issue"  to  the 
end  of  the  section.  —  E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (1—3);  V.  a.  (No.  1074) 
36;  T.  a..  (33  Vic.  No.  22)  37;  S.  A.  a.  (No.  557)  36;  W.  A.  a.  (56  Vic.  No.  8)  36;  N.  Z.  106, 
107.  —  Where  the  articles  of  association  empower  the  directors  to  refuse  to  register  a 
transfer  on  the  ground  of  the  undesirability  of  the  transferee  as  a  member,  and  apphcation 
is  made  for  entry  by  a  trajisferee,  the  power  of  refusal  must  be  exercised  within  a  reason- 
able time.  —  In  re  Queensland  Mines  Agency,  10  Q.  L.  J.  52,  75.  Where  a  company  as 
organised  differs  from  the  prospectus  a  person  who  has  subscribed  for  shares  on  the  basis  of  the 
prospectus  is  entitled  to  have  his  name  removed  from  the  register.  —  In  re  Fresh  Food,  etc., 
Co.,  (1903)  S.  R.  (Q.)  162.  Semble,  even  after  winding-up  proceedings  are  begun.  —  Ibid.  But 
the  right  of  rescission  may  be  lost  by  laches.  —  Ibid. 

35.  =  V.  a.  (No.  1074)  §  37,  except:  the  beginning  word  is  "whenever"  instead 
of  "when";  "Registrar"  is  substituted  for  "Registrar-General". 

36.  =  V.  a.  (No.  1074)  §38,  except:  "any  matters"  is  substituted  for  "all 
matters";  "this  Part  of"  is  omitted. 

Liability  of  members. 

37.  ==N.  S.  W.  a.  (No.  40  of  1899)  §33,  except:  in  the  opening  paragraph 
"formed  under  this  Act"  is  substituted  for  "formed  or  registered  under  this  Part 
of  this  Act",  and  "contributors"  is  substituted  for  "contributories" ;  in  (a)  "to  the 
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assets  of  the  company"  is  inserted  after  "contribute";  in  (c)  "to  the  assets  of  the 
company"  is  inserted  after  "contribute",  and  "or  other  authority,  in,  by,  or  under 
which  the  company  is  being  wound  up"  is  omitted ;  in  (e)  "contribution"  is  sub- 
stituted for  "contributions". 

Part  III.    Management  and  Administration  of  Companies  and  Asso- 
ciations under  this  Act.     Provisions  for  -protection  of  creditors. 

38—39.  =  T.  a.  (33  Vic.  No.  22)  §  43—44. 

40.=  V.  a.  (No.  1074)  §  41,  except:  "this  Part  of"  is  omitted. 

41.  =  V.  a.  (No.  1074)  §  42,  except:  "this  Part  of"  is  omitted  in  both  places ; 
"shall  knowingly  and  wilfully  authorize  and  permit"  is  substituted  for  "who 
knowingly  and  wiKully  authorizes  or  permits" ;  "or"  is  omitted  before  "advertise- 
ment". —  As  to  the  natvire  of  the  aotion,  see  Hill  v.  Pinnook,   1  Q.  L.  J.  Supp.  45. 

[§  42  is  repealed.] 

[§  43  relates  to  statements  to  be  made  by  banking,  insurance,  benefit  provi- 
dent, and  deposit  companies  or  societies.] 

44.=  N.  S.  W.  a.  (No.  40  of  1899)  §70,  except:  "this  Part  of"  is  omitted; 
"Registrar  of  Joint  Stock  Companies  a  copy"  is  substituted  for  "Registrar  a  copy". 

46.  =  V.  a.  (No.  1074)  §  46,  except:  "this  Part  of"  is  omitted. 

46.=  V.  a.  (No.  1074)  §  48,  except:  "this  Part  of"  is  omitted;  "in  the  name 
of  any  company"  is  substituted  for  "on  behalf  of  any  company". 

47.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  241,  except:  throughout  "if  made  between 
private  persons"  is  omitted;  in  (1)  "and  under  seal"  is  omitted;  "signed  by  the 
parties"  is  substituted  for  "signed  by  the  party";  "expressed"  is  substituted  for 
"express";  in  (3)  the  sentence  beginning  with  "and  aU  contracts"  to  the  end  of  the 
section  is  omitted. 

^  Prohibition  against  carrying  on  business  with  less  than  seven  members.  48.  If 
any  company  under  this  Act  carries  on  business  when  the  number  of  its  members 
is  less  than  seven  for  a  period  of  six  months  after  the  number  has  been  so  reduced, 
every  person,  who  is  a  member  of  such  company  during  the  time  it  so  carries  on 
business  after  such  period  of  six  months,  and  is  cognizant  of  the  fact  that  it  is  so 
carrying  on  business  with  fewer  than  seven  members,  shall  be  severally  liable  for 
the  payment  of  the  whole  debts  of  the  company  contracted  during  such  time  and 
may  be  sued  for  the  same  without  the  joinder  in  the  action  or  suit  of  any  other 
member.  —  A  sale  by  a  member  of  his  shares  to  another  member  is  valid  although  the  number 
of  shareholders  is  thereby  reduced  to  six.  —  Walsh  v.  Stephens,  3  S.  C.  R.  (Q.)  98. 

Provisions  for  'protection  of  membera, 

49.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  246,  except:  "registered"  is  omitted;  "the" 
is  inserted  before  "least". 

50.  =  N.  S.W.  a.  (No.  40  of  1899)  §72,  except:  "this  Part  of"  is  omitted; 
"in  manner  hereinafter  mentioned"  is  inserted  after  "special  resolution";  "first 
Schedule"  is  substituted  for  "second  Schedule";  "and"  is  inserted  before  "any 
regulations  so  made". 

51.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  247,  except:  "registered"  is  omitted  before 
"under  this  Act";  throughout  "rules  or"  is  omitted  before  "regulations". 

52.  =  V.  a.  (No.  1074)  §  53,  except:  "first  Schedule"  is  substituted  for  "second 
Schedule",  "shall  be  competent  to  summon"  for  "may  summon",  "default  of  any 
regulation"  for  "default  of  any  regulations",  and  "it  shall  be  competent  for  any 
person  elected  by  the  members  present  to  preside"  for  the  sentence  beginning  with 

any  person  elected  by  the  members". 

53.=  V.  a.  (No.  1074)  §  54,  except:  "a  copy  of  any  special  resolution  that 
is  passed  by  any  company  under  this  Act  shall  be  printed  and  forwarded  to  the 
Registrar  of  Joint  Stock  C!ompanies,  and  be  recorded  by  him"  is  substituted  for 
the  words  from  "when  any  special  resolution"  to  "be  recorded  by  him";  "shall 
knowingly  or  wilfully  authorize  or  permit  such  default  shall  incur  the  like  penalty" 
is  substituted  for  everything  from  "knowingly  and  wilfully  authorizes"  to  the  end 
of  the  section. 

54.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  250,  except:  no  division  into  paragraphs; 
throughout  "or  rules"  is  omitted  after  "articles  of  association" ;  "that  may  be  issued" 
is  substituted  for  "which  may  be  issued";  in  (2)  "in  print"  is  omitted;  for  (3)  the 
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following  is  substituted:  "and  if  any  company  makes  default  in  complying  with  the 
provisions  of  this  section  it  shall  incur  a  penalty  not  exceeding  one  pound  for  each 
copy  in  respect  of  which  such  default  is  made,  and  every  director  and  manager 
of  the  company  who  shall  knowingly  and  wiKuUy  authorize  or  permit  such  default 
shall  incur  the  Uke  penalty". 

65.=  V.  a.  (No.  1074)  §  56,  except:  "this  Part  of"  is  omitted;  "the  Colony" 
is  substituted  for  "Victoria".  —  See  f.  (53  Vic.  No.  18)  §  36—41,  infra. 

56.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  252,  except:  "with  the  advice  of  the  Exe- 
cutive Council"  is  inserted  before  "may  appoint";  "competent"  is  inserted  before 
"inspectors";  "registered"  is  omitted;  "in  Council"  is  inserted  before  "may  direct". 

57.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  253,  except:  no  division  into  paragraphs; 
in  (1)  "and  Executive  Council"  is  inserted  after  "Governor";  in  (2)  "in  Council" 
is  inserted  after  "Governor";  "costs"  is  substituted  for  "cost";  "or  inspectors" 
is  inserted  after  "inspector". 

58.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  254,  except:  no  division  into  paragraphs; 
"it  shall  be  the  duty  of  all"  is  inserted  before  "officers" ;  "to  produce"  is  substituted 
for  "shaU  produce". 

59.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  255,  except :  no  division  into  paragraphs ; 
in  (1)  "in  Council"  is  inserted  after  "Governor"  in  each  instance;  in  (2)  "of  such 
report"  is  omitted  after  "a  copy";  "unless  the  Governor  by  the  advice  of  the  Exe- 
cutive Council  shall  direct  the  same  to  be  paid  out  of  the  assets  of  the  company 
which  it  is  hereby  authorized  to  do"  is  substituted  for  everything  from  "provided 
that  the  Governor"  to  "by  process  of  law". 

60.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  256,  except :  no  division  into  paragraphs ; 
"registered"  is  omitted;  "Governor  with  the  advice  of  the  Executive  Council  with 
this  exception  that  instead"  is  substituted  for  "Governor  but  instead";  "in  Council 
is  inserted  before  "they  shall  make";  "and"  is  inserted  before  (2);  "with  the  advice 
aforesaid"  is  inserted  at  the  end  of  the  section. 

61.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  257,  except:  "proceeding"  is  substituted 
for  "proceedings". 

Notices. 
62.=  V.  a.  (No.  1074)  §  163,  except:  "required  to  be  served"  is  substituted 
for  "requiring  to  be  served". 

63—64.  =  V.  a.  (No.  1074)  §  64^65. 

Legal  'proceedings. 

65.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  258,  except:  "of  the  peace"  is  omitted; 
after  "justices"  the  following  is  inserted,  "in  manner  directed  by  an  Act  eleven 
and  twelve  Victoria,  chapter  forty-three  entitled  An  Act  to  facilitate  the  'perfor- 
mance of  the  duties  of  justices  of  the  peace  out  of  sessions  tvithin  EnglaiHd  and 
Wales  with  respect  to  summary  convictions  and  orders,  or  any  Act  amending  the 
same".  —  The  Act  mentioned  has  been  repealed  by  the  Justices  Act  of  1886  (50  Vic.  No.  17)  §  2. 

Application  of  penalties.  66.  The  justices  imposing  any  penalty  under  this 
Act  may  direct  the  whole  or  any  part  thereof  to  be  apphed  in  or  towards  payment 
of  the  costs  of  the  proceedings,  or  in  or  towards  the  rewarding  the  person  upon 
whose  information  or  at  whose  suit  such  penalty  has  been  recovered,  and  subject 
to  such  direction  all  penalties  shall  be  paid  into  the  Treasury  and  shall  be  carried 
to  and  form  part  of  the  ConsoUdated  Fund  of  the  Colony.  —  Cp.  Hill  v.  Pinnock, 
1  Q.  L.  J.  Supp.  45. 

67.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  260,  except:  no  division  into  paragraphs; 
"registered"  is  omitted;  "and"  is  omitted  at  the  beginning  of  (2),  (3),  and  (4); 
"qualifications"  is  substituted  for  "qualification". 

68.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  259,  except:  "or  no-liabihty"  is  omitted; 
"legal  proceeding"  is  substituted  for  "legal  proceedings" ;  "by  any  credible  testimony" 
is  inserted  after  "if  it  appears".  —  Cp.  Rogers  v.  MacPherson  &  Rogers,  (1904)  S.  R. 
(Q.)  Note  No.  32. 

69.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  73,  except:  "the  company"  is  substituted 
for  "a  company",  and  "hath  accrued"  for  "has  accrued". 

Alteration  of  forms. 
[§  70  empowers  the  Governor  with  the  advice  of  the  Executive  Council  to 
alter  the  forms  contained  in  the  first  Schedule.] 
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Arbify'ations. 

71.=  N.  S.  W.  a.  (No.  40  of  1899)  §  75,  except:  no  division  into  paragraphs; 
"under  this  Act"  is  substituted  for  "registered  under  this  Part  of  this  Act";  "The 
Railtpay  Companies  Arbitration  Act,  1859"  is  substituted  for  "the  provisions  of 
the  Arbitration  Act,  1892,  or  any  Act  amending  or  consolidating  the  same";  "and 
the  companies  parties"  is  substituted  for  "the  parties";  "person  or"  is  inserted 
before  "persons";  "the  companies"  is  inserted  before  "themselves";  "the  directors" 
is  substituted  for  "their  directors" ;  "of  such  company"  is  inserted  after  "managing 
body". 

[§  72  makes  the  provisions  of  The  Railway  Oompanies  Arbitration  Act,  1859, 
apphcable  to  arbitrations  where  companies  are  parties.] 

Part  IV-   Winding-up  of  Companies  and  Associations  under  this  Act.^) 

73.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  79  (1),  except:  "this  Part  of"  is  omitted; 
"it  shall"  is  substituted  for  "and  shall"  and  "such  persons"  for  "such  proceedings". 
—  E.  §  124;  N.  S.  W.  a.  (No.  40  of  1899)  79  (1);  V.  a.  (No.  1074)  71;  T.  a.  (33  Vic.  No.  22) 
106;  S.  A.  a.  (No.  557)  3;  W.  A.  a.  (56  Vic.  No.  8)  3;  N.  Z.  173.  —  Foreign  creditors  are 
entitled  to  share  with  domestic  creditors  in  the  distribution  of  assets.  —  In  re  Bank  of 
Queensland,  1  S.  C.  R.  (Q.)  159.  —  Where  a  foreign  company  is  carrying  on  business  in 
Queensland,  and  has  a  representative  here,  the  assets  in  this  Colony  must  be  administered 
here.  —  In  re  Colorado  S.  M.  Co.,  2  Q.  L.  J.  21.  Where  a  judgment  has  been  obtained 
in  Queensland  against  a  limited  company  registered  in  England,  and  a  writ  of  fieri  facias  has 
issued,  but  before  the  levy  upon  lands  of  the  company  was  made  an  order  for  the  winding-up 
of  the  company  was  made  by  the  English  Court,  it  was  held  that  the  Queensland  Court  would 
not  restrain  the  judgment  creditor  from  proceeding  under  the  writ.  —  Central,  etc.,  Co.  v.  Bury, 
4  S.  C.  R.  (Q.)  168;  Q.  L.  R.  (Beor  Pt.  I.),  16. 

74.  =  V.  a.  (No.  1074)  §  72,  except:  "this  Part  of"  is  omitted;  "a  debt  of  the 
nature  of  a  specialty  wherein  the  heirs  are  bound"  is  substituted  for  "a  specialty 
debt" ;  "habiUty  to  future  calls"  is  substituted  for  "habilities  to  future  calls" ; 
"the"  is  inserted  before  "case  of  the  insolvency". 

75.  =  V.  a.  (No.  1074)  §73,  except:  the  beginning  word  is  "if"  instead  of 
"where". 

76.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  82,  except:  "or  person  deemed  to  be  a 
contributory"  is  omitted;  throughout  "insolvent"  is  substituted  for  "bankrupt", 
"assignees"  for  "assignee  or  trustee",  and  "bankrupt"  for  "contributory"  after 
"represent  such";  "contributories  accordingly"  is  substituted  for  "a  contributory 
accordiagly". 

77.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  83,  except:  "or  female  deemed  to  be  a 
contributory"  is  omitted. 

Winding-up  by  Court. 
?f  78.  =  V.  a.  (No.  1074)  §  76,  except:  in  introductory  paragraph  "this  Part  of" 
is  omitted;  "as  hereinafter  defined"  is  inserted  after  "by  the  Court";  throughout 
the  beginning  word  of  the  sub-sections  is  "whenever"  instead  of  "when";  "seven" 
is  substituted  for  "five". 

79.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  86  (a— c),  except:  the  introductory  para- 
graph is  as  follows:  "A  company  under  this  Act  shall  be  deemed  to  be  unable  to 
pay  its  debts";  in  (b)  "at  law  or  in  equity"  is  inserted  before  "in  any  proceeding", 
h  %  80.  =  T.  a.  (33  Vic.  No.  22)  §  113,  except:  "in  this  fourth  Part"  is  substituted 
for  "in  this  Part". 

81.  ==  V.  a.  (No.  1074)  §  78,  except:  "this  Part  of"  is  omitted;  "petition  and 
such  petition  may  be  presented  by"  is  substituted  for  "petition  presented  either 
by" ;  "any"  is  inserted  before  "one  or  more" ;  "on  any  such  petition"  is  substituted 
for  "upon  any  such  petition";  the  sentence  beginning  with  "and  any  Judge"  to  the 
end  of  the  section  is  omitted". 

Power  of  Equity  Judge  in  chambers.    82.   The  Equity  Judge  of  the  Supreme 
Court  may  do  in  chambers  any  act  which  the  Court  is  hereby  authorized  to  do. 
-?»83.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  91,  except:  "of  a  company"  is  inserted 
after  "a  winding-up". 

84,  =  V.  a.  (No.  1074)  §  80,  except:  "this  Part  of"  is  omitted;  "the  Court" 
is  substituted  for  "and"  after  "the  Court  thinks  fit";  "appointment"  is  substituted 
for  "nomination",  and  "appoint"  for  "nominate". 

1)  See  also  h.  (56  Vic.  No.  24),  i.  (57  Vio.  No.  3)  and  j.  (60  Vic.  No.  21). 
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85.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  93. 

86.  =  V.  a.  (No.  1074)  §82,  except:  "this  Part  of"  is  omitted;  "proceeded 
with"  is  substituted  for  "continued".  —  In  a  voluntary  winding-up  leave  to  continue 
an  action  is  not  necessary.  —  In  re  Australian,  etc.,  Co.,  Harding,  Company  Law,  h.  1. 

87.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  96,  except:  "for  winding-up  a  company 
under  this  Act"  is  substituted  for  "under  this  Part  of  this  Act  for  winding-up  a 
company";  "Registrar  of  Joint  Stock  Companies"  is  substituted  for  "Registrar". 

88.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  97,  except:  "by  motion"  is  inserted  after 
"appHcation" ;  "contributory  of  the  company"  is  substituted  for  "contributory  of 
such  company".  -—  E.  §  I44;  N.  S.  W.  a.  (No.  40  of  1899)  97;  V.  a.  (No.  1074)  84;  T.  a,. 
(33  Vie.  No.  22)  122;  S.  A.  a.  (No.  557)  149;  W.  A.  a.  (56  Vic.  No.  8)  116;  N.  Z.  184.  — 
Where  it  appeared  that  certain  contributories  had  not  assented  to  the  application  for  the 
winding-up,  it  was  ordered  that  notice  should  be  sent  to  each,  and  the  application  advertised  in 
the  newspapers.  —  In  re  Banlc  of  Queensland,  2  S.  C.  R.  (Q.)  113. 

89.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  99,  except:  "wherein  the  heirs  are  bound" 
is  inserted  after  "specialty". 

90.  =  N.  S.  W.  a.  (No.  40  of  1899)  §100,  except:  no  division  into  para- 
graphs. 

Official  liquidators. 

91.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  101,  except:  no  division  into  paragraphs; 
(1)  reads  s&  follows:  "for  the  purpose  of  conducting  the  proceedings  in  winding  up 
a  company  and  assisting  the  Court  therein  there  may  be  appointed  a  person  or 
persons  to  be  called  an  official  liquidator  or  official  liquidators,  and  the  Court  may 
appoint  such  person  or  persons  either  provisionally  or  otherwise  as  it  thinks  fit 
to  the  office  of  official  liquidator  or  official  liquidators";  in  (4)  "being  wound  up" 
is  omitted. 

92.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  102,  except:  no  division  into  paragraphs. 
Style  and  duties  of  official  liquidator.   93.   The  official  liquidator  or  liquidators 

shall  be  described  by  the  style  of  the  official  liquidator  or  official  liquidators  of  the 
particular  company  in  respect  of  which  he  is  or  they  are  appointed  and  not  by  his 
or  their  individual  name  or  names.  He  or  they  shall  take  into  his  or  their  custody 
or  under  his  or  their  control  all  the  property,  effects,  and  choses  in  action  to  which 
the  company  is  or  appears  to  be  entitled,  and  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  may  be  imposed  by  the  Court.  —  E.  §  149; 
N.  S.  W.  a.  (No.  40  of  1899)  103;  V.  a.  (No.  1074)  89;  T.  a.  (33  Vic.  No.  22)  127;  S.  A.  ^. 
(No.  557)  116;  W.  A.  a.  (56  Vic.  No.  8)  119;  N.  Z.  192. 

94.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  104,  except:  "to  do  the  following  things" 
is  inserted  after  "sanction  of  the  Court";  throughout  "to"  is  inserted  before  each 
of  the  sub-sections,  which  are  not  lettered;  in  (a)  "civil  or  criminal"  is  inserted 
after  "proceeding";  in  (c)  "choses  in  action"  is  substituted  for  "things  in  action"; 
in  (d)  "to"  is  inserted  before  "execute"  and  "agreements  of  reference  or  submissions 
to  arbitration"  is  omitted;  in  (e)  "bankruptcy  or"  is  omitted  in  both  instances, 
"to"  is  inserted  before  "take  and  receive",  and  "bankrupt  or"  is  omitted;  in  (f) 
"also  to  raise"  is  substituted  for  "and  raise"  and  "from  time  to  time  any  requisite 
sum  or  sums  of  money"  for  "any  requisite  sums  of  money";  "the"  is  substituted 
for  "such"  after  "on  behalf  of";  in  (g)  "and  to  do  in  his  official  name  any  other 
act  that"  is  substituted  for  "and  do  in  his  official  name  such  other  acts  as" ;  "which 
act"  is  inserted  between  "and"  and  "cannot  be  conveniently  done". 

95—96.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  105—106. 

Ordinary  powers  of  court. 

97.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  107,  except:  "the  company"  is  substituted 
for  "a  company";  "this  Part  of"  is  omitted;  "and  shall  cause"  is  substituted  for 
"and  cause". 

98.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  108,  except:  no  division  into  paragraphs; 
"Hable  to"  is  substituted  for  "liable  for". 

99.  =  N.  S.  W.  a.  (No.  49  of  1899)  §  109,  except:  "or  into  the  hands  of"  is 
inserted  after  "the  Court  directs  to". 

100.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  110,  except:  no  division  into  paragraphs; 
in  both  instances  "the  company"  is  substituted  for  "a  company";  "the  estate  of 
the  person  whom  he  represents"  is  substituted  for  "such  estate" ;  "of  this  Division" 
is  omitted;  "and  it  may"  is  inserted  before  "in  making" ;  "the  Court  may"  is  omitted 
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before  "allow  to  such  contributory" ;  in  (3)  "provided  that"  is  inserted  before  "when", 
and  "call  or"  before  "caUs".  —  E.  §  165;  N.  S.  W.  a.  (No.  40  of  1899)  110;  V.  a. 
(No.  1074)  96;  T.  a.  (33  Vic.  No.  22)  134;  S.  A.  a.  (No.  567)  122;  W.  A.  a.  (56  Vic.  No.  8) 
125;  N.  Z.  199  (b).  — •  A  shareholder  in  a  limited  company,  who  is  also  a  creditor  of  the 
company,  which  is  being  wovind  up  by  the  Court,  is  not  entitled  to  set-off  the  debt  due  to 
him  against  the  calls.  — In  re  North  Queensland,  etc.,  Co.,  (1902)  S.  R.  (Q.)286.  The  obligation 
to  pay  for  shares  may  be  discharged  by  payment  or  its  equivalent,  and  the  discharge  may  be 
shown  by  matters  antecedent,  concurrent,  or  subsequent,  so  long  as  the  company  received  the 
benefit  of  the  transaction.  The  transfer  of  an  interest  in  land  was  held  a  sufficient  equivalent, 
—  In  re  Mount  Clara  C.  M.  Co.  4  S.  C.  R.  (Q.)  112.  Bona  fide  purchasers  for  value,  and  without 
notice,  of  shares  in  a  company  which  the  company  represents  to  be  fully  paid-up,  and  which  so 
appear  on  the  company's  books,  can  not  be  settled  on  the  list  of  contributories,  although  such 
shares  were  in  fact  not  paid-up.  —  In  re  Normandy  C.  M.  Co.,  4  S.  C.  R.  (Q.)  223;  Q.  L.  R. 
(Beor,  Pt.  I.)  18.  To  the  same  effect.  In  re  Darling  Downs  Brewery,  9  Q.  L.  J.  222.  Cp.  In  re 
Darling  Downs  Brewery,  9  Q.  L.  J.  225;  In  re  Bundaberg,  etc..  Society,  9  Q.  L.  J.  77. 

101.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  111,  except:  no  division  into  paragraphs; 
"to  the  extent  of  their  liability"  is  inserted  after  "payment  thereof",  and  omitted 
before  "for  payment";  in  (b)  "and"  is  substituted  for  "to  satisfy";  "winding  it  up" 
is  substituted  for  "winding-up";  in  (2)  "and  it"  is  substituted  for  "the  Court". 

102.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  112,  except:  "being  wound  up"  is 
omitted. 

103.=  N.  S.  W.  a.  (No.  40  of  1899)  §  113,  except:  "in  the  event  of  a  company 
being  wound  up  by  the  Court"  is  inserted  after  "such  bank". 

104.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  114. 

106.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  115,  except:  "this  Part  of"  is  omitted; 
the  following  is  inserted  after  "whatsoever":  "with  the  exception  of  proceedings 
taken  against  the  real  estate  of  any  deceased  contributory,  in  which  case  such  order 
shall  only  be  prima  facie  evidence  for  the  purpose  of  charging  his  real  estate,  unless 
his  heirs  or  devisees  were  on  the  list  of  contributories  at  the  time  of  the  order  being 
made". 

106.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  116,  except:  "being  wound  up"  is  omitted 
after  "company". 

107.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  117.  —  Cp.  In  re  Rockhampton  Prospecting 
Co.,  (1905)  S.  R.  (Q.)  64. 

108.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  118,  except:  "being  wound  up"  is  omitted 
after  "the  company";  "any  company"  is  inserted  after  "winding-up";  "of  priority" 
is  substituted  for   "or  priority".  —  Cp.  In  re  Puntowners'  Association  6  Q.  L.  J.  30. 

109.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  119,  except:  "the  company  be  dissolved" 
is  substituted  for  "such  company  be  dissolved". 

110.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  120. 

111.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  121,  except:  "of  a  company  being  wound 
up  by  the  Court"  is  substituted  for  "of  a  winding-up  by  the  Court". 

Extraordinary  powers  of  Court. 

112.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  123,  except:  no  division  into  paragraphs; 
in  (1)  "the  company"  is  substituted  for  "a  company";  in  (1)  (b)  "any"  is  omitted 
before  "person";  "the  C!ourt"  is  inserted  before  "may  require"  in  (2)  "and"  is 
inserted  before  "if  any  person";  in  (3)  "nevertheless"  is  inserted  before  "in  cases", 
and    "or"   before    "writing".    —   Cp.  North  Queensland,  etc.,  Co.,  (1902)   S.  R.  (Q.)  285. 

113.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  124,  except :  "by  word  of  mouth"  is 
substituted  for  "orally". 

114.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  125,  except :  "to  such  company"  is 
inserted  after  "contributory";  "the  (Colony"  is  substituted  for  "New  South  Wales". 

115.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  126,  except:   "this  Part  of"  is  omitted 

Enforcement  of  and  appeal  from  orders. 

116.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  127,  except:  "this  Part  of"  is  omitted; 
"Supreme  C!ourt"  is  substituted  for  "Ciourt":  "in  its  equity  jurisdiction"  is  inserted 
after  "pending  therein". 

117.  =  T.  a.  (33  Vic.  No.  22)  §152,  except:  "and  appeals  from"  is  inserted 
after  "rehearings  of";  "which  appeals"  is  substituted  for  "which  rehearings";  "from 
any  order"  is  substituted  for  "of  any  order";  "the  Equity  Judge  of  the  Supreme 
Court  in  cases  within  his  ordinary  jurisdiction"  is  substituted  for  "the  Court  in 
cases  within  its  equity  jurisdiction";  "such  rehearing  or  appeal  shall  be  heard" 
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is  substituted  for  "such  rehearing  shall  be  had";  "appeal"  is  substituted  for  "peti- 
tions for  rehearings";  "of  Appeal"  is  inserted  at  the  end  of  the  section. 

118.  =  T.  a.  (33  Vic.  No.  22)  §  155,  except:  "in  this  Colony  or  in  any  other 
Colony  or"  is  omitted  before  "in  Great  Britain";  "Colony"  is  inserted  before  "Island, 
Plantation";  "in  foreign  parts"  is  omitted  after  "Her  Majesty". 

Voluntary  winding-up  of  company. 

119.  =  V.  a.  (No.  1074)  §114 — 115,  except:  "whenever"  is  throughout  sub- 
stituted for  "when";  "their  satisfaction"  is  substituted  for  "its  satisfaction";  "this 
Part  of"  is  omitted. 

120.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  131. 

121.  ==  N.  S.  W.  a.  (No.  40  of  1899)  §  132,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  "all  transfers";  "but  its  corporate  state  and  aU  its  corporate 
powers  shall"  is  substituted  for  "the  corporate  state  and  all  the  corporate  powers 
of  such  company  shall".   —  See  f.  (53  Vic.  No.  18)  §  7,  infra. 

122.  =  N.  S.  W.  a.  (No.  40  of  1899)  §133,  except:  "Government  Gazette"  is 
substituted  for  "Gazette". 

123.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  134,  except:  (c)  reads  as  foUows:  "The 
company  in  general  meeting  shall  appoint  such  person  i)  or  person  as  it  thinks  fit 
to  be  hquidators  or  a  hquidator,  and  may  fix  their  remuneration  to  be  paid  to  them 
or  him";  in  (e)  "all  the  power" 2)  is  substituted  for  "all  the  powers";  in  (g)  "this 
Part  of"  is  omitted. 

124.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  135,  except:  "wherein  the  heirs  are  bound" 
is  inserted  after  "specialty  debt". 

125.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  136,  except:  no  division  into  paragraphs; 
"wound  up  voluntarily"  is  inserted  after  "about  to  be" ;  "may  by  a  like  resolution" 
is  inserted  before  "enter  into";  "and"  is  inserted  before  "any  act  done". 

126.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (1),  except:  "wound  up  voluntarily" 
is  inserted  after  "about  to  be";  "subject  to  such  right  of  appeal  as  is  hereinafter 
mentioned"  is  inserted  after  "value  of  the  creditors".  —  E.  §  191;  N.  S.  W.  a.  (No.  40 
of  1899)  159  (1);  V.  a.  (No.  1074)  122;  T.  a.  (33  Vie.  No.  22)  163,  144;  c.  (59  Vic.  No.  19) 
19;  S.  A.  a.  (No.  557)  139;  W.  A.  a.  (56  Vic.  No.  8)  143;  N.  Z.  260.  —  On  the  failure  of  the  com- 
pany to  carry  out  the  scheme  of  arrangement,  the  creditors  bound  by  the  scheme  are  remitted 
to  their  original  rights,  and  may,  in  the  subsequent  liquidation,  prove  for  the  full  amount  of 
their  original  claims,  deducting  any  amounts  received  under  the  scheme.  —  In  re  Alfred  Shaw 
&  Co.,  8  Q.  L.  J.  48. 

127.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  159  (2),  except:  "in  mamier  aforesaid" 
is  inserted  after  "company  that  has" ;  "such"  is  omitted  before  "arrangement  with 
jts  creditors". 

128.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  137,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  "the  Court  if  satisfied". 

129.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  138,  except:  no  division  into  paragraphs; 
"from  time  to  time"  is  inserted  after  "liquidators  may";  "and"  is  inserted  before 
"in  the  event  of  the  winding-up". 

130.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  139,  except:  no  division  iato  paragraplis; 
in  (2)  "and"  is  inserted  before  "a  general  meeting";  "hquidator"  is  substituted  for 
"liquidators"  in  the  second  instance.  —  Cp.  In  re  ApUn,  Brown  &  Co.,  (1902)  S.  R.  (Q.)  67. 

131.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  140,  except:  no  division  into  paragraphs; 
"or  liquidators"  is  inserted  after  "appoint  a  liquidator".  —  Application  for  removal 
directed  to  be  by  summons.  —  In  re  Parbury,  etc.,  Harding,  Company  Law,  h.  1. 

132.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  141,  except:  no  division  into  paragraphs; 
"Government  Gazette"  is  substituted  for  "Gazette";  "published  in  the  Colonies" 
is  substituted  for  "circulating  in  the  district  in  which  the  registered  office  of  the 
company  is  situated". 

133.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  142,  except:  no  division  into  paragraphs; 
"and"  is  inserted  before  "on  the  expiration"  and  before  "if  the  liquidators". 

134.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  143. 

135.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  144,  except :  "of  such  company"  is 
inserted  after  "any  creditor". 

136.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  145,  except:  "if  it  thinks  fit"  is  inserted 
after  "Court  may". 

1)  Sie;  obviously  "persons"    —  *)  gic;  probably  "powers". 

31* 
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Winding-up  svhject  to  the  supervision  of  tJie  Court. 

137.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  146. 

138.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  147,  except:  "subject  to"  is  substituted 
for  "under"  after  "winding  up". 

139.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  148,  except:  no  division  into  paxagraphs; 
"subject  to"  is  substituted  for  "under"  in  both  instances ;  "a  liquidator  or"  is  inserted 
after  "appointment  of";  in  (2)  "and"  is  substituted  for  "the  Court". 

140.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  149,  except:  no  division  into  paragraphs; 
"subject  to"  is  substituted  for  "under" ;  "liquidator  or"  is  inserted  after  "additional" ; 
in  (2)  "and"  is  inserted  before  "in  the  case". 

141.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  150,  except:  no  division  into  paragraphs; 
in  (1)  and  in  (2)  "subject  to"  is  substituted  for  "under";  "but"  is  inserted  at  begin- 
ning of  (2);  "and"  is  inserted  before  (3);  in  (3)  "mean"  is  substituted  for  "include". 

142.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  151,  except:  "subject  to"  is  substituted 
for  "under". 

Supplemental  provisions. 

143.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  152,  except:  "any  company"  is  substituted 
for  "a  company";  "subject  to"  is  substituted  for  "under";  in  both  instances  "the 
company"  is  substituted  for  "such  company". 

144.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  153,  except:  "any  company"  is  substituted 
for  "a  company". 

145.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  154,  except:  no  division  into  paragraphs; 
"any  company"  is  substituted  for  "a  company",  and  "the  company"  for  "such 
company"  in  all  instances;  in  (a)  "subject  to"  is  substituted  for  "under";  "but" 
is  inserted  before  (2);  in  (2)  "or  parties"  is  inserted  after  "any  party". 

146.  =  V.  a.  (No.  1074)  §  141. 

147.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  156,  except:  in  both  instances  "choses" 
is  substituted  for  "thing";  "the  company"  is  substituted  for  "a  company";  "this 
Part  of"  is  omitted. 

148.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  157,  except:  "any  company"  is  substituted 
for  "a  company";  "this  Part  of"  is  omitted;  "the  company"  is  substituted  for 
"such  company";  "as"  is  inserted  before  "admissible";  "as  is  possible"  is  substituted 
for  "as  it  is  possible". 

149.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  158,  except:  in  all  instances  "the  com- 
pany" is  substituted  for  "a  company"  and  for  "such  company";  "by  the  Court  or 
subject  to"  is  substituted  for  "by  or  under". 

150.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  161,  except:  no  division  into  paragraphs; 
"where  the  company  is  being  wound  up  by  the  Court  or  subject  to"  is  substituted 
for  "in  the  case  of  a  winding-up  by  or  under";  "the  company"  is  substituted  for 
"a  company" ;  throughout  "the  company"  is  substituted  for  "such  company" ;  "of  the 
company"  is  substituted  for  "thereof" ;  "with  power  for  the  liquidators"  is  substituted 
for  "the  hquidators  may";  in  (3)  "to"  is  inserted  before  "give  complete  discharges". 
—  E.  §  214;  N.  S.  W.  a.  (No.  40  of  1899)  161;  V.  a.  (No.  1074)  145;  T.  a.  (33  Vic.  No.  22) 
188;  S.  A.  a.  (No.  557)  172;  W.  A.  a.  (56  Vic.  No.  8)  174;  N.  Z.  258.  —  The  compromise  must 
be  sanctioned  by  an  extraordinary  resolution.  Where  a  compromise  is  set  up  as  a  defence  it 
devolves  on  the  defendant  to  show  compliance  with  the  statutory  conditions.  —  Rendall  v. 
Conroy,  8  Q.  L.  J.  89. 

151.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  261,  except:  no  division  into  paragraphs; 
throughout  "liquidators"  is  substituted  for  "hquidator";  throughout  "debentures" 
is  omitted;  in  (1)  "they  were  appointed"  is  substituted  for  "he  was  appointed"; 
"may"  is  inserted  before  "enter";  in  (2)  "and"  is  inserted  before  "any  sale";  "sub- 
ject to  this  proviso  that"  is  substituted  for  "subject  to  the  provisions  hereinafter 
contained";  in  (3)  "or  one  of  them"  is  inserted  before  "and  left  at  the  registered 
office";  "either  to"  is  inserted  before  "abstain"  and  "to"  before  "purchased": 
in  (4)  "a"  is  inserted  after  "for  appointing":  "under  Part  I  of  this  Act"  is  omitted. 

152.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  262,  except:  all  of  the  sentence  beginning 
with  "under  and  in  accordance"  is  omitted. 

Arbitration.  153.  When  any  question  of  disputed  purchase  money  by  this 
Act  authorized  or  required  to  be  settled  by  arbitration  shall  have  arisen  then,  unless 
both  parties  shall  concur  in  the  appointment  of  a  single  arbitrator,  each  party  on 
the  request  of  the  other  party  shall  nominate  and  appoint  an  arbitrator  to  whom 
such  dispute  shall  be  referred ;  and  every  appointment  of  an  arbitrator  shall  be  made 
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on  the  part  of  the  company  under  the  hand  of  the  liquidator  if  only  one,  or  any  two 
or  more  of  the  liquidators  if  more  than  one,  and  on  the  part  of  any  other  party  under 
the  hand  of  such  party,  or  if  such  party  be  a  corporation  aggregate  under  the  com- 
mon seal  of  such  corporation;  and  such  appointment  shall  be  deUvered  to  the 
arbitrator  and  shall  be  deemed  a  submission  to  arbitration  on  the  part  of  the  party 
by  whom  the  same  shall  be  made;  and  after  any  such  appointment  shall  have  been 
made  neither  party  shall  have  power  to  revoke  the  same  without  the  consent  of  the 
other,  nor  shall  the  death  of  either  party  operate  as  a  revocation ;  and  if  for  the 
space  of  twenty-one  days  after  any  such  dispute  shall  have  arisen,  and  after  a  request 
in  writing  in  which  shall  be  stated  the  matter  so  required  to  be  referred  to  arbitration 
shall  have  been  served  by  the  one  party  on  the  other  party  to  appoint  an  arbitrator, 
such  last-mentioned  party  fail  to  appoint  such  arbitrator  then  upon  such  failure 
the  party  making  the  request  and  having  himself  appointed  an  arbitrator  may 
appoint  such  arbitrator  to  act  on  behalf  of  both  parties;  and  such  arbitrator  may 
proceed  to  hear  and  determine  the  matters  which  shall  be  in  dispute,  and  in  such  case 
the  award  or  determination  of  such  single  arbitrator  shall  be  final  and  the  arbitrators 
so  to  be  appointed  shall  before  proceeding  to  such  arbitration  appoint  an  umpire. 

154.  =  T.  a.  (33  Vic.  No.  22)  §  192,  except:  "matter  so  referred  shall  be  deter- 
mined" is  substituted  for  "matters  so  referred  are  determined";  "die  or  become 
incapable  the  party"  is  substituted  for  "dies  or  becomes  incapable,  or  refuses,  or 
for  seven  days  neglects  to  act  as  arbitrator  the  party";  "refusal"  is  omitted  before 
"or  disability  as  aforesaid". 

On  death  of  a  single  arbitrator  matter  to  be  determined  de  novo.  155.  If  where 
a  single  arbitrator  shall  have  been  appointed  such  arbitrator  shall  die  or  become 
incapable  to  act  before  he  shall  have  made  his  award,  the  matters  referred  to  him 
shall  be  determined  by  arbitration  under  the  provisions  of  this  Act  in  the  same 
manner  as  if  such  arbitrator  had  not  been  appointed. 

Arbitrator  may  proceed  ex  parte.  156.  If  where  more  than  one  arbitrator  shall 
have  been  appointed  either  of  the  arbitrators  refuse,  or  for  fourteen  days  neglect, 
to  act,  the  other  arbitrator  may  proceed  ex  parte,  and  the  decision  of  such  other 
arbitrator  shall  be  as  effectual  as  if  he  had  been  the  single  arbitrator  appointed  by 
both  parties. 

Umpire  may  decide  on  arbitrators'  default.  157.  If  where  more  than  one  arbi- 
trator shall  been  appointed,  and  where  neither  of  them  shall  refuse  or  neglect  to  act 
as  aforesaid,  such  arbitrators  shall  fail  to  make  their  award  within  twenty-one 
days  after  the  day  on  which  the  last  of  such  arbitrators  shall  have  been  appointed, 
or  within  such  extended  time  (if  any)  as  shall  have  been  appointed  for  that  purpose 
by  both  such  arbitrators  under  their  hands,  the  matters  referred  to  them  shall 
be  determined  by  the  umpire  to  be  appointed  as  aforesaid. 

Production  of  documents.  158.  The  said  arbitrators,  or  their  umpire,  may 
call  for  the  production  of  any  documents  in  the  possession  or  power  of  either 
party  which  they  or  he  may  think  necessary  for  determining  the  question  in  dis- 
pute, and  may  examine  the  parties  or  their  witnesses  on  oath  and  administer 
the  oaths  necessary  for  that  pm-pose. 

Oath  of  arbitrators  or  umpire.  159.  Before  any  arbitrator  or  umpire  shall 
enter  into  the  consideration  of  any  matters  referred  to  him  he  shall  in  the  presence 
of  a  Justice  make  and  subscribe  the  following  declaration  (that  is  to  say)  "I,  A.  B., 
do  solemnly  and  sincerely  declare  that  I  wiU  faithfully  and  honestly  and  to  the 
best  of  my  skill  and  abihty  hear  and  determine  the  matters  referred  to  me  imder 
the  provisions  of  The  Oompanies  Act,  1863.  A.  B.  Made  and  subscribed  in  the 
presence  of . . ." 

Costs  of  arbitration.  160.  All  the  costs  of  any  such  arbitration  and  incident 
thereto  to  be  settled  by  the  arbitrators  shall  be  borne  by  the  company  unless  the 
arbitrators  shall  award  the  same  or  a  less  sum  than  shall  have  been  offered  by  the 
company,  in  which  case  each  party  shall  bear  his  own  costs  incident  to  the  arbitra- 
tion, and  the  costs  of  the  arbitrators  shall  be  borne  by  the  parties  in  equal  pro- 
portions. 

Award.  161.  The  arbitrators  shall  deUver  their  award  in  writing  to  the  company, 
and  the  said  company  shall  retain  the  same  and  shall  forthwith  on  demand  at  their 
own  expense  furnish  a  copy  thereof  to  the  other  party  to  the  arbitration,  and  shall 
at  all  times  on  demand  produce  the  said  award  and  allow  the  same  to  be  inspected 
or  examined  by  such  party  or  any  person  appointed  by  him  for  that  purpose. 
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162.  =  T.  a.  (33  Vic.  No.  22)  §  197,  except:  "of  the  parties"  is  substituted 
for  "party". 

Not  to  be  set  aside  for  error  in  form.  163.  No  award  made  with  respect  to  any 
question  referred  to  arbitration  under  the  provisions  of  this  Act  shall  be  set  aside 
for  irregularity  or  error  in  matter  of  form. 

164.=  N.  S.  W.  a.  (No.  40  of  1899)  §  95,  except:  "subject  to"  is  substituted 
for  "under",  and  "the  company"  for  "such  company". 

165.=  V.  a.  (No.  1074)  §  151,  except:  "individual"  is  substituted  for  "indivi- 
dual person" ;  "of  his  creditors"  is  substituted  for  "of  the  creditors  of  such  person" ; 
in  both  instances  "this  Part  of"  is  omitted;  "the"  is  omitted  before  "case".  —  Cp. 
Normandy  C.  M.  Co.  v.  Corfield,  in  note  to  §  5,  supra. 

166.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  162,  except:  "the  winding-up  of  any 
company  under  this  Act"  is  substituted  for  "a  winding-up";  in  the  first  instance 
"official  or  other"  is  inserted  before  "Uquidator";  "of  such  company"  is  sub- 
stituted for  "of  the  company  being  wound  up";  "or  of  any"  is  inserted  before 
"creditor". 

[§  167  is  repealed.] 

168.  =  V.  a.  (No.  1074)  §  154,  except:  "and  conduct"  is  omitted  after  "insti- 
tute". 

169.  =  V.  a.  (No.  1074)  §  155,  except:  "it  shall  be  lawful  for  the  hquidators" 
is  substituted  for  "the  liquidators  may";  "to"  is  inserted  before  "prosecute". 

[§  170  is  repealed.] 

Power  of  Court  to  make  rules. 

[§  171  empowers  the  Judges  of  the  Supreme  Court  to  make  rules  concerning 
the  mode  of  proceeding  in  winding-up  cases.] 

Part   V.    Constitution  of  Registration  Office. 

[§  172  relates  to  the  organization  of  the  Registration  Office,  and  provides  for 
the  inspection  of  documents  kept  by  the  Registrar.] 

Part   VI.    Companies  authorized  to  register  under  this  Act. 

173.  =  V.  a.  (No.  1074)  §  159,  except:  "this  Division  of"  is  omitted  after  "under" 
in  opening  paragraph  and  after  "pursuance  of"  in  (3);  "this  Part  of"  is  omitted 
(1),  (3),  and  (4);  "Part  thereof"  is  substituted  for  "Division  thereof"  in  (1),  (2),  and 
(4);  in  (6)  the  beginning  word  is  "where"  instead  of  "when",  and  "payment"  is  sub- 
stituted for  "payments". 

174.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  168,  except:  no  division  into  paragraphs; 
"with  the  above  exceptions  and  subject  to  the  foregoing  regulations"  is  substituted 
for  "subject  as  aforesaid";  "at  the  time  of  the  commencement"  is  substituted  for 
"at  the  passing";  "or  of  Letters  Patent"  is  substituted  for  "Royal  Charter  or  Letters 
Patent";  "this  Part  of"  is  omitted;  in  (2)  "and"  is  inserted  before  "no  such  regu- 
lations". 

175.  =  N.  S.  W.  a.  (No  40  of  1899)  §  169,  except:  no  division  into  paragraphs; 
"of  this  DiArision"  is  omitted ;  "so  far  as  the  same  relates  to  the  description  of  com- 
panies empowered  to  register  as  companies  Umited  by  shares"  is  inserted  before 
"a  joint  stock";  "and"  is  inserted  before  (2);  in  (2)  "this  Part  of"  is  omitted. 

[§  176  isfrepealed.    Cp.  f.  (53  Vic.  No.  18)  §  22,  m/ra.] 

177.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  171,  except:  "of  this  Division"  is  omitted; 
"copartnery"  is  substituted  for  "copartnership";  "and  also"  is  inserted  before 
"if  any  such  joint  stock  company" ;  "the  above  list  and  copy  shall  be  accompanied 
by"  is  inserted  between  "hmited  company"  and  "a  statement". 

178.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  172,  except:  "of  this  Division"  and 
"Royal  Charter"  are  omitted;   "copartnery"   is  substituted  for  "copartnership". 

179.  =  N.  S.  W.  a.  (No  40  of  1899)  §  173,  except:  "this  Part  of"  is  omitted. 

180.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  174,  except:  "statutory"  is  omitted; 
"made  in  pursuance  of  the  Acts  five  and  six  William  IV.  chapter  sixty-two  and 
nine  Victoria  number  nine"  is  inserted  at  the  end  of  the  section.  —  9  Vie.  No.  9  ia 
repealed. 

181.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  175,  except:  "is"  is  omitted  before  "not". 

182.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  176,  except:  no  division  into  paragraphs; 
"the  date  of"  is  inserted  before  "the  passing  of";  "and"  is  inserted  before  (2)  and  (3); 
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in  (2)  "as  a  prepaid  letter"  is  omitted ;  "to"  is  inserted  after  "communicated" ;  "to 
or"  is  inserted  after  "their  address";  in  (3)  "person  or"  is  inserted  before  "persons"; 
"shall  be  given"  is  substituted  for  "is  given". 

183.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  177,  except:  "of  any  conipany"  is  omitted 
after  "registration"  and  inserted  after  "this  Act";  "of  this  Division"  and  "Royal 
Charter  or"  are  omitted. 

184.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  178,  except:  the  beginning  word  is  "any" 
instead  of  "a";  "this  Division  of"  is  omitted. 

185.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  179,  except:  no  division  into  paragraphs; 
"this  Division  of"  is  omitted;  "Tables  marked  B  and  C  in  the  first  Schedule"  is 
substituted  for  "Table  marked  B  in  the  second  Schedule" ;  "this  Part  of"  is  omitted 
in  the  second  instance;  "and"  is  inserted  before  "thereupon". 

186.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  180,  except:  no  division  into  paragraphs; 
"of  this  Division"  is  omitted  throughout;  "this  Part  of"  is  omitted  after  "registra- 
tion under"  and  after  "registered  under";  in  (2)  "and"  is  inserted  before  "the  date 
of  incorporation". 

187.  =  V.  a.  (No.  1074)  §  173,  except :  in  both  instances  "this  Part  of"  is  omitted. 

188.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  182,  except:  "of  this  Division"  is  omitted. 

189.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  183,  except:  no  division  into  paragraphs; 
"of  this  Division"  is  omitted;  "nevertheless"  is  inserted  before  "execution  shall 
not  issue". 

190.=  V.  a.  (No.  1074)  §  176,  except:  throughout  "this  Part  of"  is  omitted; 
in  introductory  paragraph  "contract  of  copartnery"  is  inserted  after  "deed  of  set- 
tlement"; in  introductory  paragraph,  in  (1),  and  in  concludiug  paragraph  "Part 
thereof"  is  substituted  for  "Division  thereof" ;  in  (1)  "first  Schedule"  is  substituted  for 
"second  Schedule";  in  (4)  "Governor  and  Executive  Council"  is  substituted  for 
"Governor  in  Council";  in  (5)  "at  law  or  in  equity"  is  inserted  after  "who  is  liable". 
—  See  f.  (53  Vic.  No.  18)  §  50,  infra. 

191—192.  =  T.  a.  (33  Vic.  No.  22)  §  228—229. 

Part  VIII})    Application  of  Act  to  unregistered  Companies. 

193.=  V.  a.  (No.  1074)  §  183,  except;  throughout  "this  Part  of"  is  omitted; 
"except  railway  or  tramway  companies  incorporated  by  Act  of  Parliament"  is 
inserted  before  "consisting  of  more";  "seven"  is  substituted  for  "five";  "this  Act 
and  all  the  provisions  of  this  Act"  is  substituted  for  "this  Part  and  all  the  provisions 
of  this  Part  of  this  Act";  (I.)  reads  as  foUows:  "the principal  place  of  business  of  an 
unregistered  company  shall  for  aU  the  purposes  of  the  winding-up  of  such  company 
be  deemed  to  be  the  registered  office  of  the  company";  in  (III.)  "by  the  Court"  is 
inserted  after  "wound  up";  in  (III.)  (a),  (b),  and  (c),  and  in  (IV.)  (a),  (b),  (c),  and 
(d)  "whenever"  is  substituted  for  "when";  in  (IV.)  "considered"  is  substituted  for 
"deemed";  in  (IV.)  (b)  "legal"  is  omitted  before  "proceeding";  "manager"  is  inser- 
ted after  "director" ;  in  (IV.)  (a)  "at  law  or  in  equity"  is  inserted  after  "is  indebted" ; 
in  (IV.)  (c)  "at  law  or  in  equity"  is  inserted  after  "proceeding";  in  (IV.)  (b)  "against 
suit,  action,  or  other  legal  proceeding  and"  is  inserted  after  "reasonable  satisfaction" ; 
in  (IV.)  (c)  "against"  is  omitted  before  "any  member".  At  the  beginning  of  (IV.) 
"Act"  is  omitted ;  this  is  obviously  a  typographical  error.  —  Cp.  In  re  Bundaberg, 
etc..  Society,  9  Q.  L.  J.  51. 

194.  =  V.  a.  (No.  1074)  §  184,  except:  "at  law  or  in  equity"  is  inserted  after 
"who  is  hable";  "the"  is  omitted  before  "insolvency"  and  before  "marriage";  "con- 
tributory" is  substituted  for  "contributor".  —  Cp.  f.  (53  Vic.  No.  18)  §  18,  19,  infra. 

195.  =  V.  a.  (No.  1074)  §  185,  except:  "may"  is  omittedf after  "the  Court" 
and  inserted  before  "upon  the  apphcation" ;  "legal"  is  omitted  before  "proceeding" ; 
"or  against"  is  substituted  for  "as  well  as  against". 

196.  =  V.  a.  (No.  1074)  §  186,  except:  "this  Part  of"  is  omitted. 

197.  ==  V.  a.  (No.  1074)  §  187,  except:  in  both  instances  "or  official  Uquidators" 
is  inserted  after  "official  hquidator";  "or  their"  is  inserted  after  "by  his";  "or 
names"  is  inserted  after  "official  name"  and  after  "such  name";  "purpose  of  effec- 
tually" is  substituted  for  "purposes  of  effectually". 

198.  =  V.  a.  (No.  1074)  §  188,  except:  throughout  "this  Division  of"  is  omitted; 
"this  Part  of"  is  omitted  after  "formed  under". 


1)  Sic;  obviously  "VII" 
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Schedules. 

First  Schedule. 
[Table  A  is  substantially  identical  with  the  corresponding  Table  in  the  Engliah  Act,  25  & 
26  Vic.  c.  89.] 

[Tables  B  and  0  are  repealed.    Form  D.  [§  43]  is  given.] 

Second  Schedule. 
[Contains  the  forms  of  memoranda  of  association  similar  to  those  contained  in  the  EngUsh 
Act,  25  &  26  Vic.  c.  89.] 

f)  S3  Vic.  No.  18.   An  Act  to  further  amend  The  Companies  Act  of 
1863  (13th  November,  1889). 

Preliminary. 

Short  title.  1.  This  Act  shall  be  called  and  may  be  cited  as  The  Companies  Act 
Amendment  Act  of  1889. 

Act  to  be  construed  as  one  with  27  Vic.  No.  4.  2.  The  Companies  Act  of  1863 
is  hereinafter  referred  to  as  the  Principal  Act,  and  the  Principal  Act,  The  Mining 
Companies  Act  of  1886,  and  this  Act  are  hereinafter  distinguished  and  may  be  cited 
for  all  purposes  as  The  Companies  Acts,  1863  to  1889,  and  this  Act  shaU,  so  far  as 
is  consistent  with  the  tenor  thereof,  be  construed  as  one  with  the  Principal  Act; 
and  the  expression  "this  Act"  in  the  Principal  Act  or  this  Act,  and  any  expression 
referring  to  the  Principal  Act,  which  occurs  in  any  Act  or  other  document,  shall 
be  construed  to  mean  the  Principal  Act  as  amended  by  The  Mining  Companies  Act 
of  1886,  or  this  Act;  and  the  expression  "the  Cburt"  in  this  Act  shall  be  construed 
to  mean  the  CJourt  which  has  jurisdiction  to  make  an  order  for  the  winding-up  of 
the  company  in  question. 

Commencement  of  Act.  3.  This  Act  shall  come  into  force  on  the  first  day  of 
January,  One  thousand  eight  hundred  and  ninety,  which  date  is  hereinafter  referred 
to  as  the  commencement  of  this  Act. 

Reduction  of  capital. 

4.  =  T.  d.  (60  Vic.  No.  3)  §  3,  except:  between  the  words  "reduce  its  capital" 
and  "no  such  resolution"  the  following  is  inserted:  "including  paid-up  capital, 
whether  by  canceUing  any  lost  capital  or  any  capital  unrepresented  by  available 
assets,  or  by  paying  off  any  capital  which  may  be  in  excess  of  the  wants  of  the 
company  or  otherwise.  Paid-up  capital  may  be  reduced  either  with  or  without 
extinguishing  or  reducing  the  Uability,  if  any,  remaining  on  the  shares  of  the  com- 
pany, and  to  the  extent  to  which  such  liabiUty  is  not  extinguished  or  reduced  it 
shall  be  deemed  to  be  preserved  notwithstanding  anything  herein  contained" ; 
"but"  is  omitted  before  "no  such  resolution".  —  Cp.  In  re  Bank  of  North  Queensland, 
9  Q.  L.  J.  Note  No.  20. 

5.  =  T.  d.  (60  Vic.  No.  3)  §  4. 

6.  =  T.  d.  (60  Vic.  No.  3)  §  5.  —  In  an  application  under  this  section  a  list  of  credi- 
tors must  be  settled  by  the  Judge  after  advertisement.  —  In  re  Cooneana,  etc.,  Co.,  4  Q.  L.  J.  13. 

7.  =  T.  d.  (60  V.  No.  3)  §  9—10,  except:  "as  mentioned  in  this  Act"  is  omitted; 
near  end  of  §  10  "a  company"  is  substituted  for  "the  company";  and  the  following 
sentence  is  added:  "The  minute  required  to  be  registered  in  the  case  of  reduction  of 
capital  shall  show,  in  addition  to  the  other  particulars  required  by  law,  the  amount 
(if  any)  at  the  date  of  the  registration  of  the  minute  proposed  to  be  deemed  to  have 
been  paid  up  on  each  share". 

8.  =  T.  e.  (6  Edw.  7,  No.  25)  §  4,  except:  "this  Act"  is  substituted  for  "The 
Companies  Act,  1896". 

9.  =  T.  d.  (60  Vic.  No.  3)  §  7,  except:  "as  hereinafter  provided"  is  omitted. 

10.  =  T.  d.  (60  Vic.  No.  3)  §  8. 

11.  =  T.  d.  (60  Vic.  No.  3)  §  11,  except:  "and  the  amount  (if  any)  proposed 
to  be  deemed  to  have  been  paid  up  on  each  share"  is  omitted. 

12.  =  T.  d.  (60  Vic.  No  3)  §  12. 

13.  =  T.  d.  (60  Vic.  No.  3)  §  13,  except:  "seventy-ninth"  is  substituted  for 
"one  hundred  and  twelfth". 
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14—15.  =  T.  d.  (60  Vic.  No.  3)  §  14—15. 

16.  =  V.  a.  (No.  1074)  §  8. 

Subdivision  of  shares. 
17.=  V.  a.  (No.  1074)  §  9,  except:  "by  which  the  capital  of  the  company  is 
increased  or  reduced,  or  by  which  the  amount  of  the  shares  is  reduced"  is  inserted 
after  "special  resolution",  and  "secretary"  is  inserted  after  "director". 

Registration  of  unlimited  companies  as  limited  companies. 

Registration  anew  of  company.  18.  Subject  as  in  this  Act  mentioned,  any 
company  registered  before  or  after  the  passing  of  this  Act  as  an  unhmited  company 
may  register  under  the  Principal  Act  and  this  Act  as  a  limited  company.  The  re- 
gistration of  an  unlimited  company  as  a  limited  company  in  pursuance  of  this  Act 
shall  not  affect  or  prejudice  any  debts,  liabilities,  obligations,  or  contracts  incurred 
or  entered  into  by,  to,  with,  or  on  behalf  of  such  company  prior  to  registration,  and 
such  debts,  liabilities,  contracts,  and  obligations  may  be  enforced  in  manner  provi- 
ded by  Part  VII.  of  the  Principal  Act,  in  the  case  of  a  company  registering  in  pur- 
suance of  that  Part.  —  E.  §  57;  N.  S.  W.  a.  (No.  40  of  1899)  34;  S.  A.  a.  (No.  557)  13; 
W.  A.  a.  (56  Vie.  No.  8)  14;  N.  Z.  82. 

Reserve  capital  of  company  how  provided.  19.  An  unlimited  company  may, 
by  the  resolution  passed  by  the  members,  when  assenting  to  registration  as  a  Umited 
company  under  this  Act,  and  for  the  piirpose  of  such  registration  or  otherwise, 
increase  the  nominal  amount  of  its  capital  by  increasing  the  nominal  amount  of 
each  of  its  shares.  Provided  always,  that  no  part  of  such  increased  capital  shall  be 
capable  of  being  called  up,  except  in  the  event  of  and  for  the  purposes  of  the  com- 
pany being  wound  up.  Aiid,  in  cases  where  no  such  increase  of  nominal  capital  may 
be  resolved  upon,  an  unlimited  company  may,  by  such  resolution  as  aforesaid, 
provide  that  a  portion  of  its  uncalled  capital  shall  not  be  capable  of  being  called  up, 
except  in  the  event  of  and  for  the  purposes  of  the  company  being  wound  up.  A 
limited  company  may,  by  a  special  resolution,  declare  that  any  portion  of  its  capital 
which  has  not  been  already  called  up  shall  not  be  capable  of  being  called  up  except  in 
the  event  of  and  for  the  purposes  of  the  company  being  wound  up ;  and  thereupon 
such  portion  of  capital  shall  not  be  capable  of  being  called  up,  except  in  the  event 
of  and  for  the  purposes  of  the  company  being  wound  up.  —  E.  §  59. 

Application  of  the  Principal  Act  and  this  Act.  20.  On  the  registration,  in 
pursuance  of  this  Act,  of  a  company  which  has  been  already  registered,  the  Registrar 
shall  make  provision  for  closing  the  former  registration  of  the  company,  and  may 
dispense  with  the  delivery  to  him  of  copies  of  any  documents  with  copies  of  which 
he  was  furnished  on  the  occasion  of  the  original  registration  of  the  company;  but 
save  as  aforesaid,  the  registration  of  such  a  company  shall  take  place  in  the  same 
manner  and  have  the  same  effect  as  if  it  were  the  first  registration  of  that  company 
under  the  Principal  Act.  —  E.  §  57. 

Privileges  of  Act  available  notwithstanding  constitution^of  company.  21.  A  com- 
pany authorised  to  register  under  the  provisions  of  the  three  last  preceding  sections 
of  this  Act  may  register  thereunder,  and  avail  itseK  of  the  privileges  corSerred  by 
this  Act,  notwithstanding  any  provisions  contained  in  any  Act  of  ParUament,  Royal 
Charter,  deed  of  settlement,  contract  of  copartnery,  cost  book,  regulations.  Letters 
Patent,  or  other  instrument  constituting  or  regulating  the  company.  —  E.  §  263  (III). 

Liability  on  bank  notes. 
[§  22  repeals  c.  (27  Vic.  No.  4)  §  176,  and  provides  for  unlimited  liability  of 
banks  for  notes  issued  by  them.] 

Audit  of  banking  companies. 
[§§  23 — 25  relate  to  the  audit  of  accounts  of  banking  companies.] 

Associations  W)t  for  profit. 
[§  26  relates  to  associations  formed  for  purposes  not  of  gain.] 

Galls  upon  shares. 
Companies  may  have  some  shares  fully  paid  and  others  not.   27.  Nothing  con- 
tained in  the  Principal  Act  shall  be  deemed  to  prevent  any  company  imder  that 
Act,  if  authorised  by  its  regulations  as  originally  framed  or  as  altered  by  special 
resolution,  from  doing  any  one  or  more  of  the  following  things,  namely:  1.  Making 
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arrangements  on  the  issue  of  shares  for  a  difference  between  the  holders  of  such 
shares  in  the  amounts  of  any  calls  to  be  made  thereon,  and  in|^the  time  of  payment 
of  such  calls;  2.  Accepting  from  any  member  of  the  company  who  assents  thereto 
the  whole  or  a  part  of  the  amount  remaining  unpaid  on  any  share  or  shares  held 
by  him  without  any  call  having  been  made  in  respect  thereof;  3.  Paying  dividend 
in  proportion  to  the  amount  paid  up  on  each  share  in  cases  where  a  larger  amount 
is  paid  up  on  some  shares  than  on  others.  —  E.  §  39;  N.  S.  W.  a.  (No.  40  of  1899) 
54;  T.  a.  (33  Vie.  No.  22)  41;  S.  A.  a.  (No.  557)  79;  W.  A.  a.  (56  Vic.  No.  8)  81;  N.  Z.  36.  — 
As  to  jurisdiction  of  Small  Debt  Courts  in  actions  for  debt  on  calls,  see  Great  Freehold  Mining 
Estate  V.  Grade,  4  Q.  L.  J.  9. 

Manner  in  which  shares  are  to  be  issued  and  held.  28.  Every  share  in 
any  company  shall  be  deemed  and  taken  to  have  been  issued  and  to  be  held 
subject  to  the  payment  of  the  whole  amount  thereof  in  cash,  unless  the  same 
shall  have  been  otherwise  determined  by  the  memorandum  of  association  or  by 
a  contract  duly  made  in  writing,  and  filed  with  the  Registrar  of  Joint  Stock  Cbm- 
panies  at  or  before  the  issue  of  such  shares.  —  N.  S.  W.  a.  (No.  40  of  1899)  55; 
T.  a.  (33  Vic.  No.  22)  42;  S.  A.  a.  (No.  557)  25;  W.  A.  a.  (56  Vic.  No.  8)  26.  —  For  an  agree- 
ment held  not  to  be  in  compliance  with  this  section,  see  In  re  Darling  Downs  Brewery, 
9  Q.  L.  J.  225. 

Shares  issued  at  a  discount. 

Shares  already  issued  at  a  discount  to  be  deemed  fully  paid  up  when  agreed  on 
amount  paid.  29.  Whereas  in  many  cases  before  the  commencement  of  this  Act 
shares  in  companies  have  been  allotted  on  the  condition  that  a  smaller  sum  of  money 
than  the  whole  amount  thereof  should  be  payable  by  the  holders  to  the  company: 
And  whereas  doubts  have  arisen  whether,  notwithstanding  such  allotment,  the  holders 
of  such  shares  are  not  liable  to  pay  the  whole  amount  thereof  in  cash :  Be  it  enact- 
ed and  declared  that  any  contract  made  bond  fide  before  the  passing  of  this 
Act  between  any  company  which  at  the  time  of  such  contract  had  been  carrying 
on  business  for  at  least  twelve  months  and  any  allottee  of  shares  therein,  and  any 
contract  made  bond  fide  after  the  passing  of  this  Act  between  any  company  which 
at  the  time  of  such  contract  has  been  carrying  on  business  for  at  least  twelve  months 
and  any  allottee  of  shares  therein,  to  the  effect,  in  either  case,  that  such  aUottee  shah 
not  be  liable  to  pay  more  than  a  portion  of  the  whole  amount  of  such  shares,  and 
that  on  payment  of  such  agreed  amount  the  shares  shall  be  deemed  to  be  fully  paid 
up,  was  and  shall  be  valid,  so  that  such  allottee  shall  not  be  liable  to  pay  more  than 
the  amount  specified  in  such  contract  in  respect  of  the  shares  so  allotted  to  him,  and 
that  on  payment  of  such  amount  the  shares  shall  be  deemed  to  be  fully  paid  up. 
—  See  note  to  §  28,  eupra.  The  transfer  of  an  interest  in  land  held  a  sufficient  equivalent  for  shares 
issued.  —  In  re  Mount  Clara  C.  M.  Co.,  4  S.  C.  R.  (Q.)  112  (decided  1875). 

Transfer  of  shares. 
30.  =  N.  S.  W.  a.  (No  40  of  1899)  §  56,  except:  "and  on  the  production  of  a 
transfer  duly  executed  by  the  transferee"  is  inserted  after  "interest  in  the  com- 
pany". —  As  to  company's  duty  where  transfer  is  signed  by  agent,  see  Christoe  v.  Golden 
Crown  G.  M.  Co.,  3  Q.  L.  J.   1. 

Prospectus,  etc.,  to  specify  dates  and  names  of  parties  to  any  contract  made 
prior  to  issue  of  such  prospectus,  etc.  Non-compliance  deemed  fraudulent.  Default 
involves  liability.  Agreement  to  waive,  void.  31.  1.  Every  prospectus  of  a  company, 
and  every  notice  inviting  persons  to  subscribe  for  shares  or  debentures  in  any  joint- 
stock  company,  shall  disclose  truly  all  such  particulars  as  are  within  the  knowledge 
of  the  promoters,  directors,  and  officers  issuing  the  same,  or  any  of  them,  and  are 
material  to  be  made  known  to  any  person  invited  to  take  shares  or  debentures  in 
order  to  enable  him  to  form  a  judgment  as  to  the  expediency  of  so  doing  with 
respect  to:  a)  The  property  acquired  or  to  be  acquired;  b)  The  consideration  paid 
or  to  be  paid;  c)  The  mode  in  which  that  consideration  has  been  or  is  to  be  applied; 
and  d)  Any  arrangement  by  which  the  promoter,  or  any  person  on  his  behalf,  or 
by  his  aid  or  connivance,  derives  any  benefit  or  advantage  from  or  conditional  on 
the  payment  of  purchase  or  other  money  by  the  company,  or  out  of  or  conditional 
on  the  issue  of  any  shares  or  debentures  by  the  company;  and  shall  specify  the 
dates  and  the  names  of  the  parties  to,  and  shortly  describe  the  substance  of,  any 
contract  entered  into  by  the  company  or  the  promoters,  directors,  or  trustees  thereof, 
before  the  issue  of  such  prospectus  or  notice,  whether  subject  to  adoption  by  the 
directors,  or  the  company,  or  otherwise.   2.  Any  prospectus  or  notice  not  complying 
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with  the  above  provision  shall  be  deemed  fraudulent  on  the  part  of  the  promoters, 
directors,  and  officers  of  the  company  knowingly  issuing  the  same,  as  regards  any 
person  taking  shares  in  the  company  on  the  faith  of  such  prospectus  or  notice. 
3.  If  any  person  makes  default  in  the  performance  of  the  duty  thus  imposed  on  him, 
he  shall  be  liable  to  make  compensation  for  any  loss  or  damage  sustained  by  reason 
of  the  default,  and  shall  also,  if  he  knowingly  and  wilfully  makes  such  default,  be 
guilty  of  a  misdemeanour.  4.  Any  agreement  purporting  to  waive  or  dispense  with 
the  performance  of  any  of  the  duties  imposed  by  this  section  shall  be  void.  [5.  is 
repealed  by  g.  (55  Vic.  No.  10)  §  9.]  —  E.  §  81;  N.  S.  W.  a.  (No.  40  of  1899)  66;  V.  f. 
(No.  1482)  104;  T.  a.  (33  Vie.  No.  22)  21,  c.  (59  Vic.  No.  19)  30;  S.  A.  a.  (No.  557)  221—224; 
W.  A.  a.  (56  Vic.  No.  8)  222—224;  N.  Z.  74—81. 

Branch  registers. 

Power  for  companies  to  keep  branch  register.  Notice  to  be  given  to  Registrar 
of  situation  of  branch  office,  of  change  or  discontinuance  thereof.  Branch  registers 
to  form  part  of  principal  register.  And  be  kept  as  directed  by  Principal  Act.  Quali- 
fication as  to  closing  of  transfer  books,  and  jurisdiction  of  local  courts.  Copies  of 
entries  in  branch  registers  to  be  transmitted  to  registered  office  and  entered  in  dupli- 
cate register.  Shares  registered  in  branch  registers  to  be  distinguished,  and  trans- 
actions therein  to  be  registered  only  in  branch  register.  Branch  registers  may  be 
discontinued  and  entries  transferred.  Share  certificates  to  notify  register  upon  which 
shares  are  transferable.  Company  may  regulate  the  keeping  of  branch  registers. 
32.  1.  Any  company  having  a  capital  divided  into  shares,  and  whose  objects  com- 
prise the  transaction  of  business  in  any  part  of  the  British  dominions  beyond  the 
limits  of  the  Colony  of  Queensland,  may,  if  authorised  so  to  do  by  its  regulations 
as  originally  framed,  or  as  altered  by  special  resolution,  cause  to  be  kept  in  such  part 
of  the  British  dominions  a  branch  register  or  registers  of  members.  2.  Such  company 
shall  give  the  Registrar  notice  of  the  situation  of  every  office  where  any  such  branch 
register  is  kept,  and  of  every  change  therein,  and  of  the  discontinuance  of  any  such 
office  in  the  event  of  the  same  being  discontinued.  3.  Every  branch  register  shall, 
as  regards  the  particulars  entered  therein,  be  deemed  to  be  a  part  of  the  company's 
register  of  members,  and  shall  be  prima  facie  evidence  of  all  particulars  entered 
therein.  4.  Every  such  register  shall  be  kept  in  the  manner  provided  by  the  Prin- 
cipal Act  and  this  Act,  with  this  quaUfication,  that  the  advertisement  mentioned  in 
section  thirty-two  of  the  Principal  Act  shall  be  inserted  in  some  newspaper  cir- 
culating in  the  part  of  the  British  dominions  wherein  the  register  to  be  closed  is 
kept.  5.  The  company  shall  cause  to  be  transmitted  to  its  registered  office  in  the 
CJolony  of  Queensland  a  copy  of  every  entry  in  its  branch  register  or  registers  as 
soon  as  may  be  after  such  entry  is  made,  and  the  company  shall  cause  to  be 
kept  at  its  said  registered  office,  duly  entered  up  from  time  to  time,  a  du- 
phcate  or  duplicates  of  its  branch  register  or  registers.  The  provisions  of  section 
thirty-one  of  the  principal  Act  shall  apply  to  every  such  duphcate,  and  every  such 
duphcate  shaU  be  deemed  to  be  a  part  of  the  register  of  members  of  the  company. 
6.  Subject  to  the  foregoing  provisions  with  respect  to  the  duplicate  register,  the 
shares  registered  in  a  branch  register  shall  be  distinguished  from  the  shares  registered 
in  the  principal  register,  and  no  transaction  with  respect  to  any  shares  registered  in 
a  branch  register  shall,  during  the  continuance  of  the  registration  of  such  shares  in 
such  branch  register,  be  registered  in  any  other  register.  7.  The  company  may 
discontinue  to  keep  any  branch  register,  and  thereupon  all  entries  in  that  register 
shall  be  transferred  to  some  other  branch  register  kept  in  the  same  place,  or  to  the 
register  of  members  kept  at  the  said  registered  office  of  the  company.  8.  Every 
certificate  issued  by  the  company  shaU  contain  a  notification  that  any  transfer  of 
the  share  or  shares  named  therein  will  be  transferred  only  at  the  registered  office 
of  the  company,  or  in  a  particular  branch  register,  naming  it,  and  such  transfer  shaU 
be  registered  accordingly,  but  not  otherwise.  9.  Subject  to  the  foregoing  provisions 
any  company  may  by  its  regulations  as  originally  framed,  or  as  altered  by  special 
resolution,  make  such  provisions  as  it  may  think  fit  respecting  the  keepiug  of  branch 
registers.  —  E.  §  35;  N.  S.  W.  a.  (No.  40  of  1899)  25—32;  V.  f.  (No.  1482)  61—69;  N.  Z. 
(No.  53  of  1903)  111—120. 

Registered  office. 

Place  of  registered  office  may  be  altered.  33.  The  members  of  a  company 
may  by  special  resolution  alter  the  memorandum  of  association  in  regard  to  the 
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place  in  which  the  registered  office  of  the  company  is  situated,  by  removing  the 
registered  office  from  such  place  to  some  other  place  within  the  Colony.  Notice  of 
every  such  alteration  shall  be  forthwith  given  by  the  company  to  the  Registrar 
and  registered  by  him.  —  Cp.  notes  to  N.  S.  W.  a.  (No.  40  of  1899)  §  23 1. 

Meetings. 
Company  to  hold  meeting  within  six  months  after  registration.  34.  Every  com- 
pany formed  under  the  Principal  Act  after  the  commencement  of  this  Act  shall 
hold  a  general  meeting  within  six  months  after  it  is  registered ;  and  if  such  meeting 
is  not  held  the  company  shall  be  hable  to  a  penalty  not  exceeding  five  pounds  a 
day  for  every  day  after  the  expiration  of  such  six  months  imtil  the  meeting  is  held ; 
and  every  director,  secretary,  or  manager  of  the  company,  and  every  subscriber 
of  the  memorandum  of  association,  who  knowingly  authorises  or  permits  such 
default  shall  be  hable  to  the  same  penalty.  Such  meeting  shall  have  power  to  trans- 
act all  such  business  of  the  company  as  shall  be  specified  in  the  notice  convening 
the  meeting,  or  of  which  previous  notice  shall  have  been  given  in  manner  required 
by  the  articles  of  association.  —  E.  §  65;  N.  S.  W.  a.  (No.  40  of  1899)  242;  V.  f.  (No.  1482) 
55  (1,  8);  T.  a.  (33  Vic.  No.  22)  53;  S.  A.  a.  (No.  657)  47;  W.  A.  a.  (56  Vic.  No.  8)  49;   N.  Z.  87. 

Com'promise. 
Where  compromise  proposed.  Court  may  order  a  meeting  of  creditors,  etc., 
to  decide  as  to  such  compromise.  35.  Where  any  compromise  or  arrangement  shall 
be  proposed  between  a  company  which  is,  at  the  time  of  the  passing  of  this  Act, 
or  afterwards,  in  the  course  of  being  wound  up,  either  voluntarily  or  by  or  under 
the  supervision  of  the  Court,  under  the  Principal  Act,  and  the  creditors  of  such 
company,  or  any  class  of  such  creditors,  it  shall  be  lawful  for  the  Court,  in  addition 
to  any  other  of  its  powers,  on  the  appUcation  in  a  summary  way  of  any  creditor  or 
the  liquidator,  to  order  that  a  meeting  of  such  creditors  or  class  of  creditors  shall 
be  summoned  in  such  manner  as  the  Court  shall  direct ;  and  if  a  majority  in  number 
representing  three-fourths  in  value  of  such  creditors  or  class  of  creditors  present 
either  in  person  or  by  proxy  at  such  meeting  shall  agree  to  any  arrangement  or 
compromise,  such  arrangement  or  compromise  shall,  if  sanctioned  by  an  order  of 
the  Court,  be  binding  on  aU  such  creditors  or  class  of  creditors,  as  the  case  may  be, 
and  also  on  the  hquidator  and  contributories  of  the  said  company.  —  E.  §  120; 
N.  S.  W.  a.  (No.  40  of  1899)  160;  V.  b.  (No.  1269)  3—7;  T.  c.  (59  Vic.  No.  19)  18,  19;  S.  A.  a. 
(No.  557)  172;  W.  A.  a.  (66  Vic.  No.  8)  174;  N.  Z.  258—260.  —  See  j.  (60  Vic.  No.  21)  §  2,  3, 
infra.    See  In  re  Queensland  Deposit  Bank,  4  Q.  L.  J.   179. 

Duplicate  seals. 
Power  to  companies  to  have  an  official  seal.  36.  Any  company  whose  objects  re- 
quire or  comprise  the  transaction  of  business  in  countries,  places,  or  territories  beyond 
the  hmits  of  the  Colony  of  Queensland  may  cause  to  be  prepared  an  official  seal 
for  and  to  be  used  in  any  such  place,  district,  or  territory  in  which  the  business  of 
the  company  shall  be  carried  on,  and  every  such  official  seal  may  and  shall  be  a 
fac-simile  of,  or  as  nearly  as  practicable  a  fac-simile  of,  the  common  seal  of  the  com- 
pany, with  the  exception  that  on  the  face  thereof  shaU  be  inscribed  the  name  of  each 
and  every  place,  district,  or  territory  in  and  for  which  it  is  to  be  used:  Provided 
that  it  shall  be  lawful  for  any  such  company  as  aforesaid  from  time  to  time  to 
break  up  and  renew  any  official  seal  or  seals,  and  to  vary  the  limits  within  which 
it  is  intended  to  be  used.  —  E.  §  79. 

Power  to  companies  to  appoint  agents  abroad  to  affix  seals.  37.  Every  com- 
pany having  or  using  any  such  official  seal  as  is  hereby  authorised  may  from  time 
to  time,  by  any  instrument  or  instruments  in  writing  under  the  common  seal  of  the 
company,  empower  any  agent  or  agents  specially  appointed  for  the  purpose,  or  any 
local  agent,  board,  committee,  manager,  or  commissioner  appointed  under  the  pro- 
visions of  the  articles  of  association  of  such  company,  in  any  place,  district,  or 
territory  situate  beyond  the  limits  of  the  Colony  of  Queensland  where  the  business 
of  the  company  is  for  the  time  being  carried  on,  to  affix  such  official  seal  to  any 
deed,  contract,  or  other  instrument  to  which  the  company  is  a  party  in  such  place, 
district,  or  territory,  and  no  other  order  of  the  company  or  the  board  of  directors 
thereof  shall  be  necessary  to  authorise  any  such  seal  to  be  affixed  to  any  deed,  con- 
tract, or  other  instrument.  —  E.  §  79. 
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As  to  the  duration  of  powers  granted  under  section  37  of  this  Act.  38.  Every 
power  granted  under  the  last  preceding  section  shall  as  between  the  company,  their 
successors  and  assigns  on  the  one  hand,  and  the  person  or  persons  deaUng  with  the 
agent,  or  agents,  board,  committee,  manager,  or  commissioner  named  in  the  instru- 
ment conferring  the  power,  and  all  parties  claiming  through  or  imder  such  person 
or  persons  on  the  other  hand,  continue  in  force  during  the  period  (if  any)  mentioned 
in  the  instrument  conferring  the  power,  or  if  no  period  is  therein  mentioned,  then 
until  notice  of  the  revocation  or  determination  of  the  power  has  been  given  to  such 
person  or  persons.  —  E.  §  79. 

Person  affixing  seal  to  document  to  certify  the  date  when  so  affixed.  39.  When- 
ever any  such  official  seal  as  aforesaid  is  affixed  to  any  document,  the  person 
affixing  the  same  shall  by  writing  under  his  hand  and  written  on  the  document  to 
which  the  seal  may  have  been  affixed,  certify  the  date  when  and  the  place  where  the 
same  was  affixed,  and  any  document  to  which  any  such  seal  shall  have  been  duly 
affixed  within  the  place,  or  district,  or  territory,  the  name  whereof  is  inscribed  on 
such  seal,  shall  bind  the  company  in  the  same  way  and  to  the  same  extent,  and  have 
the  same  force  and  effect,  as  if  it  had  been  duly  sealed  with  the  common  seal  of  the 
company.  —  E.  §  79. 

Companies  not  to  exercise  powers  of  Act  unless  authorised.  40.  The  powers  given 
by  the  four  last  preceding  sections  of  this  Act  shall  be  exercised  by  such  companies 
only  as  are  expressly  authorised  to  exercise  the  same  by  their  articles  of  association, 
or  by  a  special  resolution  passed  according  to  the  provisions  of  the  Principal  Act, 
and  shall  be  exercised  by  such  companies  subject  to  any  directions  or  restrictions 
in  the  articles  of  association  or  the  special  resolution  contained. 

Section  55  of  27  Vic.  No.  4,  not  repealed.  41,  Nothing  herein  contaiued  shall 
operate  to  repeal  the  provisions  of  the  fifty-fifth  section  of  the  Principal  Act,  but 
such  section  shall  continue  in  force,  and  all  acts  done  or  to  be  done  thereunder 
shall  be  as  vahd  and  effectual  as  if  this  Act  had  not  been  passed,  and  the  five  last 
preceding  sections  shall  be  construed  as  in  aid  of,  and  as  ancillary  to,  the  provisions 
of  such  sections. 

Defunct  companies. 

[§  42  is  repealed.] 

Winding-up. 

43.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  90,  except:  no  division  into  paragraphs; 
"the  principal  Act"  is  substituted  for  "this  Part  of  this  Act";  "number"  is  substi- 
tuted for  "numbers";  "unless"  is  inserted  before  "the  shares";  "provided  that" 
is  inserted  before  "where  a  share";  "by  or  in  the  name  of  any  trustee  or  trustees" 
is  substituted  for  "any  trustee". 

[§  44 — 46  relate  to  the  reference  of  winding-up  proceedings  to  a  District  Court 
or  from  one  District  Court  to  another,  and  provide  for  appeals  from  such  District 
Courts.] 

47.  =  T.  d.  (60  Vic.  No.  3)  §  16,  except:  "one  hundred  and  seventy-first"  is 
substituted  for  "two  hundred  and  fifth";  "respectively"  is  inserted  before  "extend". 

[§  48  empowers  the  District  Courts  to  make  rules  regarding  procedure  before 
them  under  this  Act,  and  to  fix  the  costs  and  charges.] 

Claims  for  wages  preferential  in  winding-up  companies.  49.  In  the  distribution 
of  the  assets  of  any  company  being  wound  up  under  the  Principal  Act,  subject  to 
the  retention  of  such  sums  as  may  be  necessary  for  the  costs  of  administration,  there 
shall  be  paid  in  priority  to  other  debts  all  wages  of  any  labourer  or  workman  in 
respect  of  services  rendered  to  the  company  during  the  three  months  next  before  the 
commencement  of  the  winding-up,  and  if  the  assets  are  insufficient  to  pay  the  costs 
and  meet  the  claims  for  wages  in  full,  the  claims  for  wages  shall  abate  propor- 
tionately between  themselves.  —  E.  §  209;  V.  «..  (No.  1074)  386,  388,  389;  T.  c.  (59  Vic. 
No.  19)  29. 

Saving. 

Not  to  exempt  companies  from  provisions  of  s.  190  of  Principal  Act.  50.  Except 
as  hereinbefore  expressly  provided  nothing  in  this  Act  contained  shall  exempt  any 
company  from  the  third  or  fourth  provisions  of  the  one  himdred  and  ninetieth 
section  of  the  Principal  Act,  restraining  the  alteration  of  any  provision  in  any  Act 
of  Parliament  or  Letters  Patent. 
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g)  55  Vic.  No.  10.  An  Act  to  amend  The  Companies  Acts,  1863  to 
1889,  so  far  as  regards  the  Powers  of  Companies  with  respect  to  the 
Instruments  under  which  they  are  constituted  or  regulated;  and  so 
far  as  regards  the  Liability  of  Directors  and  others  for  Statements  in 
Prospectuses  and  other  Documents  soliciting  Applications  for  Shares 
or  Debentures  (28th  September,  1891). 

Short  title  and  construction.  1.  1.  This  Act  may  be  cited  as  The  Companies 
Act  of  1891.  2.  This  Act  and  The  Companies  Acts,  1863  to  1889,  shall  be  construed 
as  one  Act,  and  may  be  cited  collectively  as  The  Companies  Acts,  1863  to  1891. 

Division  of  Act.  2.  This  Act  is  divided  into  two  Parts,  as  follows:  I.  Powers 
of  companies  to  alter  their  constitution;  II.  Liabilities  of  directors  and  others. 

Part  I.    Powers  of  Companies  to  alter  their  Constitution. 

Interpretation.  3.  In  this  Part  of  this  Act  the  term  "deed  of  settlement"  includes 
any  contract  or  copartnery  or  other  instrument  constituting  or  regulating  the  com- 
pany and  not  being  an  Act  of  Parhament,  a  Royal  Charter,  Letters  Patent,  or  a 
memorandum  of  association. 

4.  1.  =  V.  f.  (No.  1482)  §  77,  except:  "registered  under  The  Companies  Acts, 
1863  to  1891"  is  inserted  before  "may  by  special  resolution";  "may"  is  inserted 
before  "alter  the  form",  and  "it  has  been"  before  "confirmed" ;  "a  Court  which  has 
jurisdiction  to  make  an  order  for  winding-up  the  company"  is  substituted  for  "the 
Court".  2.  Before  confirming  any  such  alteration  the  Court  must  be  satisfied: 
a)  That  sufficient  notice  has  been  given  to  every  holder  of  debentures  or  debenture 
stock  of  the  company,  and  to  every  person  or  class  of  persons  whose  interests  will, 
in  the  opinion  of  the  Court,  be  affected  by  the  alteration ;  and  b)  That,  with  respect 
to  every  creditor  who  in  the  opinion  of  the  Court  is  entitled  to  object,  and  who 
signifies  his  objection  in  manner  directed  by  the  Court,  either  his  consent  to  the 
alteration  has  been  obtained  or  his  debt  or  claim  has  been  discharged  or  has  deter- 
mined, or  has  been  secured  to  the  satisfaction  of  the  Court:  Provided  that  the 
Court  may,  in  the  case  of  any  person  or  class  of  persons,  for  special  reasons,  dis- 
pense with  the  notice  required  by  this  section.  3.  =  V.  f.  (No.  1482)  §  78  (3). 
4.  =  V.  f.  (No.  1482)  §  79,  except:  "this  Division  of"  is  omitted;  "provided  always 
that"  is  inserted  before  "it  shall  not  be  lawful";  "thinks  fit"  is  substituted  for  "think 
fit".  5.  The  Court  may  confirm,  either  whoUy  or  in  part,  any  such  alteration 
as  aforesaid  with  respect  to  the  objects  of  the  company  if  it  appears  that  the  altera- 
tion is  required  in  order  to  enable  the  company:  (a — e)  =  V.  f .  (No.  1482)  §  80  (a — e). 
—  Confirmation  of  alteration  enlarging  the  area  of  operation  of  a  company.  —  In  re  Oriental 
&  Glanmire  G.  M.  Co.,   10  Q.  L.  J.  Note  No.  30. 

5.  1.  =  V.  f.  (No.  1482)  §82,  except:  "for  a  deed  of  settlement"  is  substituted 
for  "for  the  deed  of  settlement";  "Registrar  of  Joint  Stock  Companies  within"  for 
"Registrar-General  within" ;  "and"  is  omitted  after  "date  of  the  order";  "Registrar" 
is  substituted  for  "Registrar- General",  and  "requisitions"  for  "requirements"; 
"of  this  Division"  is  omitted;  "The  Companies  Act,  1863"  is  substituted  for  "the 
principal  Act".  No  division  into  subsections.  2.  If  a  company  makes  default  in 
dehvering  to  the  Registrar  any  document  required  by  this  Act  to  be  deUvered  to  him 
the  company  shall  be  liable  to  a  penalty  not  exceeding  ten  pounds  for  every  day 
during  which  it  is  in  default. 

Part  II.    Liabilities  of  Directors  and  Others. 

6.  1.  =  T.  c.  (59  Vic.  No.  19)  §  30  (1),  except:  "authorised  such  naming  of  him" 
is  substituted  for  "authorised  such  naming  of  himseK",  and  "any  loss  or  damage 
they  may  sustain"  is  substituted  for  "the  loss  or  damage  they  may  have  sustained"; 
in  the  proviso  in  (II.)  "or"  is  omitted  before  "accountant",  and  "an  extract"  is 
substituted  for  "or  extract";  in  (III.)  "a  statement"  is  inserted  before  "in  what 
purports  to  be",  and  "of  a  statement  contained  in  such"  before  "copy  of  or  extract 
from" ;  "in  the  case  of  a  person  named  as  director*'  is  inserted  before  "it  is  proved" ; 
"to  the  person  claiming  to  be  aggrieved"  is  inserted  after  "allotment  thereunder". 
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2.  =  T.  c.  (59  Vic. No.  19)  §  30  (2),  except:  the  beginning  words  are  "the  term  'pro- 
moter' when  used"  instead  of  "a  promoter" ;  "does  not  include"  is  substituted  for 
"shall  not  include".  3.  =  T.  c.  (59  Vic.  No.  19)  §  30  (3),  except:  "is  desirous"  is  sub- 
stituted for  "shall  be  desirous",  "issues"  for  "shall  issue",  and  "has  adopted" 
for  "have  adopted".  4.  =  T.  c.  (59  Vic.  No.  19)  §  30  (4),  except:  "term"  is  substi- 
tuted for  "word". 

7.  =  T.  c.  (59  Vic. No.  19)  §31,  except:  "issue  of  the  prospectus"  is  substituted 
for  "issue  of  such  prospectus"  in  both  places  where  it  occurs. 

8.  =  T.  c.  (59  Vic.  No.  19)  §  32,  except:  "being"  is  inserted  before  "named". 
[§  9  repeals  f.  (53  Vic.  No.  18)  §  31  (5),  and  is  itself  repealed.] 


h)  56  Vic.  No.  24.   An  Act  to  amend  the  Law  relating  to  the  Winding- 
up  of  Joint  Stock  Companies  (4th  November,  1892). 

Short  title  and  construction.  1.  This  Acv  shall  be  read  and  construed  with  and 
as  an  amendment  of  The  Gompanies  Acts,  1863  to  1889,  and  may  be  cited  as  The 
Companies  (Winding-up)  Act  of  1892;  and  this  Act  and  The  Companies  Acts,  1863 
to  1889,  may  together  be  cited  as  The  Companies  Acts,  1863  to  1892. 

Interpretation.  2.  In  this  Act  the  following  terms  shall  have  the  meanings 
next  hereinafter  assigned  to  them,  that  is  to  say :  "The  Principal  Act"  —  The  Com- 
panies Act,  1863;  "District  Receiver"  —  A  District  Receiver  in  Insolvency  under 
The  Insolvency  Act  of  1874;  "Official  Trustee"  —  An  official  trustee  under  that 
Act;  "Prescribed"  —  Prescribed  by  rules  of  Court. 

Provisional  official  liquidator.  3.  When  the  Court  exercises  the  power  of  appoint- 
ing an  official  liquidator  provisionally  under  the  eighty-fourth  section  of  the  Prin- 
cipal Act,  an  official  trustee  or  district  receiver  shall,  unless  for  some  special  reason 
the  Court  otherwise  orders,  be  appointed  such  provisional  official  Uquidator. 

Official  trustee  to  be  appointed  liquidator,  and  meeting  of  creditors  to  be  sum- 
moned. 4.  Every  order  for  winding-up  a  company  shall  appoint  some  one  of  the 
official  trustees  to  be  official  liquidator  of  the  estate  and  effects  of  the  company, 
and  shall  also,  if  the  order  is  made  upon  the  petition  of  a  creditor,  and  may  in  any 
other  case  if  the  Court  thinks  fit,  appoint  a  time  and  place  for  holding  a  general 
meeting  of  the  creditors  of  the  company  for  the  election  of  a  hquidator,  which  time 
shall  not  be  earlier  than  seven  days  nor  later  than  forty-two  days  from  the  date  of 
the  order. 

Official  liquidator  continues  till  another  elected  or  appointed.  5.  The  official 
liquidator  so  appointed  by  the  order  of  the  Court  shall  be  the  liquidator  for  all  pur- 
poses, until  a  liquidator  is  elected  by  the  creditors,  or  until  another  liquidator  is 
appointed  by  the  Court. 

Duty  of  official  liquidator.  6.  Unless  otherwise  ordered  by  the  Court,  the  official 
liquidator  shall  upon  his  appointment  take  or  cause  to  be  taken  possession  of  the 
whole  of  the  property  of  the  company,  and  shall  cause  such  of  it  as  is  of  a  perishable 
nature  to  be  sold,  and,  if  a  liquidator  is  to  be  elected  by  the  creditors,  shall  reserve 
the  residue  until  the  time  for  the  election  of  a  liquidator  has  elapsed. 

General  meeting  of  creditors  for  the  election  of  a  liquidator.  7.  The  general 
meeting  of  creditors  for  the  election  of  a  liquidator  shall  be  held  at  the  place  appointed 
by  the  Court.  Notice  of  the  meeting  shall  be  given  in  the  prescribed  form  in  the 
Gazette  and  the  prescribed  newspapers  or  such  newspapers  as  the  Court  directs  in 
each  case,  and  by  affixing  a  copy  thereof  in  some  conspicuous  place  at  the  principal 
place  of  business  of  the  company. 

Creditors  must  prove.  Mode  of  proof.  Certificate  of  proof.  8.  A  creditor  desiring 
to  vote  at  such  meeting  must  first  make  prehminary  proof  that  a  debt  provable  in 
the  winding-up  is  due  to  him.  Such  proof  may  be  made  by  affidavit  in  the  prescribed 
form  before  a  District  Court  Judge,  poUce  magistrate,  justice  of  the  peace,  or  com- 
missioner for  affidavits,  who,  upon  such  proof  being  made  to  his  satisfaction,  shall 
if  required  dehver  a  certificate  thereof  to  the  creditor  in  the  form  following  or  to 
the  hke  effect:  In  the  Winding-up  of  the  A.  B.  Company  (Limited).  C.  D.  has  proved 
before  me  a  debt  of  £  .  .  .  against  this  Company.    Dated  at  E.  F.  [P.  M.  or  etc.] 

Effect  of  certificate.  9.  Every  such  certificate  shall  be  delivered  to  the  chair- 
man of  the  general  meeting,  and  shall  entitle  the  creditor  named  in  it  to  vote 
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at  the  meeting  as  a  creditor  in  respect  of  a  debt  of  the  amount  stated  in  the 
certificate. 

Proceedings  at  meeting.  10,  The  creditors  assembled  at  the  general  meetmg 
(hereinafter  called  the  first  meeting  of  creditors)  shall  and  may  do  as  follows:  1.  They 
may  by  resolution  appoint  some  fit  person  resident  in  Queensland,  whether  a  cre- 
ditor or  not,  to  fill  the  office  of  hquidator  of  the  company  at  such  remuneration  as 
they  may  from  time  to  time  determine  (if  any),  or  they  may  resolve  to  leave  his 
appointment  to  the  committee  of  inspection  hereinafter  mentioned;  2.  They  shall, 
when  they  appoint  a  Hquidator,  by  resolution  declare  what  security  (if  any)  is  to 
be  given,  and  to  whom,  by  the  person  so  appointed  before  he  enters  on  the  office  of 
liquidator;  3.  They  may  by  resolution  appoint  some  other  fit  person  or  persons, 
not  exceeding  five  in  number,  and  being  creditors  qualified  to  vote  at  such  first 
meeting  of  creditors,  or  authorised  in  the  prescribed  form  by  creditors  so  qualified 
to  vote,  to  form  a  committee  of  inspection  for  the  purpose  of  superintending  the 
performance  of  his  duties  by  the  hquidator,  at  such  remuneration  (if  any)  as  they 
may  from  time  to  time  determine ;  4.  They  may  by  resolution  give  directions  as  to 
the  manner  in  which  the  property  of  the  company  is  to  be  administered  by  the 
hquidator,  and  it  shall  be  the  duty  of  the  hquidator  to  conform  to  such  directions, 
unless  the  Court  for  some  just  cause  otherwise  orders. 

Further  provisions  as  to  first  meeting  of  creditors.  11.  The  first  meeting  of  cre- 
ditors shall  be  held  in  the  prescribed  manner  and  subject  to  the  prescribed  regu- 
lations as  to  the  quorum,  adjournment  of  meeting,  and  all  other  matters  relating 
to  the  conduct  of  the  meeting  or  the  proceedings  at  it:  Provided  that  1.  The  meeting 
shall  be  presided  over  by  such  person  as  is  directed  by  the  order  of  the  Court,  or,  in 
the  event  of  his  being  unable  to  attend  through  illness  or  any  unavoidable  cause, 
by  a  person  elected  by  the  meeting;  2.  A  person  shall  not  be  entitled  to  vote  as  a 
creditor  unless  at  or  previously  to  the  meeting  he  has  in  manner  hereinbefore  pre- 
scribed proved  a  debt  provable  in  the  winding-up  to  be  due  to  him;  3.  A  creditor 
shall  not  vote  in  respect  of  an  unhquidated  or  contingent  debt  or  a  debt  the  value 
of  which  is  not  ascertained;  4.  Votes  may  be  given  either  personally  or  by  proxy; 
5.  A.  resolution  shall  be  decided  by  a  majority  in  value  of  the  creditors  present, 
personally  or  by  proxy,  at  the  meeting,  and  voting  on  the  resolution;  6.  Proxies 
may  be  filed  in  the  Registry  of  the  Supreme  Court  or  a  District  Court  and  transmitted 
by  telegraph  by  the  Registrar  of  such  Court  to  the  chairman  of  the  meeting. 

Appointment  of  liquidator  to  be  confirmed.  12.  The  appointment  of  a  hquidator 
shaU  be  reported  to  the  Court,  and  the  Court,  upon  being  satisfied  that  the  requisite 
security  (if  any)  has  been  entered  into  by  him,  and  that  he  is  a  fit  person  to  be 
hquidator,  may  confirm  his  appointment,  and  the  appointment  shall  date  from  the 
date  of  such  confirmation. 

Meeting  may  be  adjourned.  13.  The  chairman  may  adjourn  the  first  meeting 
of  creditors  from  time  to  time  and  from  place  to  place,  subject  to  the  directions 
of  the  Court. 

Elected  liquidator  to  succeed  official  liquidator.  14,  On  the  appointment  of  a 
hquidator  as  aforesaid  the  official  trustee  shall  cease  to  be  hquidator. 

Meaning  of  "official  liquidator"  in  Principal  Act.  15.  The  expression  "official 
hquidator"  when  used  in  the  Principal  Act  shall  include  any  person  appointed  under 
this  Act  as  hquidator  in  a  winding-up,  whether  he  is  an  official  liquidator  or  not. 

Appointment  of  new  liquidator  if  improperly  elected.  16.  If  the  proof  or  proofs 
of  any  creditor  or  creditors  who  has  or  have  voted  at  the  election  of  a  hquidator, 
and  without  whose  vote  or  votes  the  liquidator  would  not  have  been  elected,  is  or 
are  afterwards  expunged  or  reduced,  the  Court  may  at  any  time,  upon  the  apph- 
cation  of  a  majority  in  value  of  the  creditors  who  have  proved  in  the  winding-up, 
order  a  fresh  meeting  to  be  held  for  the  election  of  a  new  hquidator  in  heu  of  the  one 
originally  appointed,  which  meeting  shall  be  summoned  and  held  at  such  place  as 
the  Court  directs,  and  in  the  same  manner  as  nearly  as  may  be  as  the  first  meeting 
of  creditors,  and  if  a  new  hquidator  is  elected  at  such  meeting  the  Court  may  confirm 
his  appointment  as  in  other  cases. 

Court  may  order  meeting  for  election  of  new  liquidator.  17.  The  Court  may  at 
any  time,  upon  sufficient  cause  shown,  remove  a  hquidator,  and  may  order  a  meeting 
of  creditors  or  contributories  to  be  held  for  the  election  of  a  new  hquidator  at  such 
time  and  place  and  in  such  manner  as  the  Court  thinks  fit,  or  may  appoint  a  new 
hquidator  without  any  meeting  or  election. 
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Vacancy  in  office  of  liquidator.  18.  If  from  any  cause  there  is  at  any  time 
no  liquidator  acting  during  the  continuance  of  a  winding-up,  the  official  trustee 
originally  appointed  as  official  Kquidator,  or  his  successor  in  the  office  of  official 
trustee,  shall  be  and  act  as  liquidator. 

List  of  contributories.  19.  The  list  of  contributories  shall  be  prepared  by  the 
liquidator  as  soon  as  practicable  after  his  appointment. 

Enforcement  of  payment  of  calls.  20.  When  an  order  is  made  by  the  Court 
under  the  provisions  of  the  Principal  Act  for  the  payment  or  i)  moneys  due  by  a  con- 
tributory, such  order  shall  be  entered  up  as  a  judgment  of  the  Court,  and  may 
be  enforced  in  the  same  manner  as  other  judgments,  but  shall  not  be  enforced  by 
process  as  for  contempt  of  Court. 

Rules  in  insolvency  to  prevail  in  winding-up.  21.  In  the  winding-up  of  a  com- 
pany the  same  rules  shall  prevail  and  be  observed  for  determining  the  respective 
priorities  of  creditors,  and  for  determining  what  creditors  are  entitled  to  take  or 
retain  the  property  of  the  company  as  security,  and  for  determining  the  vaUdity 
of  any  such  security,  as  are  in  force  for  the  time  being  imder  the  law  of  insolvency 
with  respect  to  the  estates  of  persons  adjudged  insolvent.  —  Cp.  In  re  North  Queens- 
land, etc.,  Co.,  (1902)  L.  R.  (Q.)  286. 

Date  of  commencement  of  winding-up  when  voluntary  winding-up  continued  or 
superseded.  22.  When  a  voluntary  winding-up  is  ordered  to  be  continued  subject  to 
the  supervision  of  the  Court,  and  when  a  voluntary  winding-up,  either  subject  or  not 
subject  to  the  supervision  of  the  Court,  is  superseded  by  an  order  directing  the  com- 
pany to  be  wound  up  compulsorily,  the  winding-up  shaU.  be  deemed  to  have  com- 
menced at  the  date  of  the  passing  of  the  resolution  for  winding-up  the  company. 

Powers  of  Court.  23.  In  addition  to  the  powers  and  authorities  conferred  on 
the  Court  by  The  Companies  Acts,  1863  to  1889,  the  Court  shall  have,  with  respect 
to  the  property  of  a  Company  which  is  being  wound  up  by  the  Court  or  under  the 
supervision  of  the  Court,  or  which  is  being  wound  up  voluntarily,  and  with  respect 
to  the  winding-up,  and  with  respect  to  the  liquidator  and  all  other  persons,  such 
and  the  same  powers  and  authorities  as  the  Court  has  under  The  Insolvency  Act 
of  1874  with  respect  to  the  property  of  an  insolvent  debtor,  and  with  respect  to  the 
aidministration  of  his  estate,  and  with  respect  to  the  trustee  in  insolvency  and  all 
other  persons  concerned  in  the  distribution  of  the  estate. 

Costs  of  winding-up  in  inferior  Courts.  24.  When  a  company  is  being  wound  up 
in  a  District  Court  or  a  Warden's  Court  or  Commissioner's  Court,  the  costs  of  the 
winding-up  and  of  all  proceedings  in  the  winding-up  shall  be  according  to  the  scale 
of  costs  allowed  in  those  Courts  respectively,  and  not  according  to  the  scale  of 
costs  in  the  Supreme  Court. 

Percentage  to  be  paid  to  Consolidated  Revenue  Fund  by  official  trustee  acting 
as  official  liquidator.  25.  Every  official  trustee  acting  as  an  official  Uquidator  shall 
pay  into  the  ConsoHdated  Revenue  Fund  a  sum  at  the  rate  of  five  pounds  for  every 
hundred  pounds  that  come  to  his  hands  as  official  Uquidator  as  the  proceeds  of 
property  realised  or  debts  collected  by  him  while  acting  as  official  hquidator.  But 
such  percentage  shall  not  be  payable  in  respect  of  any  moneys  that  come  to  his 
hands  by  devolution  from  an  elected  or  appointed  hquidator  who  has  preceded  him 
in  his  office. 

i)  57  Vic.  No.  3.    An  Act  to  amend  The  Companies  Acts,  1863  to  1892 

(21st  July,  1893). 

Short  title  and  construction.  1.  This  Act  shall  be  readand  construed  with  and 
as  an  amendment  of  The  Companies  Acts,  1863  to  1892  and  may  be  cited  as  The 
Companies  Act  of  1893;  and  this  Act  and  The  Companies  Acts,  1863  to  1892,  may 
together  be  cited  as  The  Companies  Acts,  1863  to  1893. 

Power  to  Court  to  stay  proceedings  and  sanction  compromise  or  arrangement 
before  order  made  or  resolution  passed  for  winding-up.  2.  Where  at  any  time  after 
the  presentation  of  a  petition  for  the  winding-up  of  a  company  any  compromise 
or  arrangement  is  or  has  heretofere  been  proposed  between  such  company  and  the 
creditors  of  such  company,  or  any  class  of  such  creditors,  it  shall  be  and  be  deemed 
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to  have  always  been  lawful  for  the  Court,  in  addition  to  any  other  of  its  powers, 
on  the  application  in  a  summary  way  of  the  company  or  of  the  provisional  official 
liquidator  (if  any)  or  any  creditor  of  the  company,  and  notwithstanding  that  no  order 
has  been  made  or  resolution  passed  for  the  winding-up  of  such  company,  to  stay 
further  proceedings  in  any  action,  suit,  petition,  or  proceedings  against  the  com- 
pany upon  the  terms  (if  any)  imposed  by  the  Court,  and  also  to  order  a  meeting  of 
such  creditors  or  class  of  creditors  to  be  summoned  in  the  manner  and  at  the  time 
directed  by  the  Court,  and  if  a  majority  in  number,  representing  thre^-fourths  m 
value  of  such  creditors  or  class  of  creditors  present,  either  in  person  or  by  proxy 
or  attorney,  at  such  meeting,  agrees  or  has  heretofore  agreed  to  any  arrangement 
or  compromise,  such  arrangement  or  compromise  shall,  if  sanctioned  by  an  order 
of  the  Court,  be  and  be  deemed  to  have  always  been  binding  upon  all  such  creditors 
or  class  of  creditors,  as  the  case  may  be,  and  also  upon  the  company  and  the  pro- 
visional official  Uquidator  (if  any),  contributories,  and  shareholders  of  the  company. 
—  See  j.  (60  Vic.  No.  21)  §  2,  infra.    Cp.  In  re  Alfred  Shaw  &  Co.,  8  Q.  L.  J.  48. 

Defects  not  to  invalidate  proceedings.  3.  No  proceeding  already  taken  under 
The  Companies  Acts,  1863  to  1892,  or  hereafter  to  be  taken  under  the  said  Acts 
and  this  Act,  shall  be  invalidated  by  any  defect,  irregularity,  or  deficiency  of  notice 
or  time  unless  the  Court  or  a  Judge  is  of  opinion  that  substantial  injustice  has  been 
caused  by  such  defect,  irregularity,  or  deficiency,  and  that  such  injustice  cannot 
be  remedied  by  any  order  of  such  Court  or  Judge.  The  Court  or  Judge  may,  if  it  or 
he  think  fit,  make  an  order  declaring  that  anj^  such  proceeding  is  valid  notwith- 
standing any  such  defect,   irregularity,  or  deficiency.  —  V.  f.  (No.  1482)  165. 


j)  60  Vic.  No.  21.    An  Act  to  amend  The  Companies  Acts,  1863  to  1893 

(17th  December,  1896). 

Short  title  and  construction.  1.  This  Act  shall  be  read  and  construed  with  and 
as  an  amendment  of  The  Companies  Acts,  1863  to  1893,  and  may  be  cited  as  The 
Companies  Act  of  1896;  and  this  Act  and  The  Companies  Acts,  1863  to  1893,  may 
together  be  cited  as  The  Companies  Acts,  1863  to  1896. 

Extension  of  power  of  Court  to  order  meeting  of  creditors  under  section  2  of 
57  Vic,  No.  3,  and  section  35  of  53  Vic.  No.  18.  2.  (As  amended  by  Acts  Shortening 
Act,  1903.)  The  powers  given  to  the  Court,  by  section  thirty-five  of  The  Companies 
Act  Amendment  of  1889  and  section  two  of  The  Companies  Act  of  1893,  to  order 
a  meeting  of  the  creditors  of  a  company  or  any  class  of  such  creditors  may  be  exer- 
cised, although  the  Court  shall  not  restrain  further  proceedings  in  any  action,  suit 
petition,  or  proceeding  against  the  company,  and  although  no  action,  suit,  petition, 
or  proceeding  be  pending  against  the  company;  and  the  provisions  of  the  said 
Acts  shall  apply  in  such  cases  as  fully  and  in  the  same  manner  as  if  some  action, 
suit,  petition,  or  proceeding  against  the  company  had  been  pending  and  had  been 
restrained. 

Company  deemed  to  be  winding-up  when  petition  presented.  3.  For  the  pur- 
poses of  section  thirty -five  of  The  Companies  Act  Amendment  Act  of  1889,  a  company 
shall  be  deemed  to  be  in  course  of  being  wound  up  when  a  petition  for  the  winding-up 
of  the  company  has  been  presented,  and  the  powers  of  that  section  shall  apply  not 
only  as  between  the  company  and  the  creditors  or  any  class  thereof  but  as  between 
the  company  and  the  members  or  any  class  thereof. 


k)  50  Vic.  No.  31.    An  Act  to  amend  and  declare  the  law  of  Queens- 
land with   respect  to   Joint  Stock  Companies  incorporated  in   other 
Parts  of  Her  Majesty's  Dominions  (2d  December,  1886). 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  The  British  Com- 
panies Act  of  1886,  and  shall  commence  and  take  effect  on  and  from  the  first  day 
of  January,  One  thousand  eight  hundred  and  eighty-seven. 
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Interpretation.  2.  In  this  Act,  unless  the  context  otherwise  indicates,  the  foUow- 
i  ng  terms  have  the  meanings  set  against  them  respectively,  that  is  to  say :  —  "Comitry 
of  incorporation"  —  The  part  of  Her  Majesty's  Dominions  under  the  laws  of  which 
the  company  in  question  is  incorporated.  "British  company"  —  A  joint  stock 
company  or  other  company  or  society  incorporated  according  to  the  laws  of  some 
part  of  Her  Majesty's  Dominions  other  than  Queensland,  and  which  under  the  laws 
of  the  country  of  incorporation  has  perpetual  succession  and  a  common  seal.  "Re- 
gistered British  company"  —  A  British  company  registered  under  the  provisions 
of  this  Act.  "Supreme  Court"  —  The  Supreme  Court  of  Queensland.  "Registrar"  — 
The  officer  acting  as  Registrar  of  Joint  Stock  Companies  under  The  Companies  Act, 
1863.  'Y' 

Registration  of  British  companies.  3.  Any  British  company  may  procure  itself 
to  be  registered  in  Queensland  in  the  manner  hereinafter  prescribed. 

Documents  to  be  deposited  in  office  of  Registrar  of  Joint  Stock  Companies. 
4.  A  British  company  desiring  to  be  so  registered  shall  cause  to  be  lodged  in  the 
office  of  the  Registrar  either :  —  1 .  A  certificate  of  incorporation  under  the  hand 
of  the  Registrar  of  Joint  Stock  Companies  or  other  proper  officer  of  the  country 
of  incorporation,  and  under  the  seal  of  his  office,  together  with  a  copy,  certi- 
fied by  such  Registrar  or  other  officer,  of  the  memorandum  and  articles  of  asso- 
ciation, deed  of  settlement,  or  other  instrument  declaring  the  constitution  and 
functions  of  the  company;  or  2.  If  the  company  is  incorporated  in  the  country  of 
incorporation  by  an  Act  or  Ordinance,  a  copy  of  such  Act  or  Ordinance,  purporting 
to  be  printed  by  the  Queen's  Printer  or  the  Official  Printer  for  the  Government  of 
th  e  country  of  incorporation ;  or  3.  If  the  company  is  incorporated  by  Royal  Charter, 
a  copy  of  such  Royal  Charter  certified  by  a  notary  pubhc ;  or  4.  Such  other  evidence 
of  incorporation  as  the  Registrar  may  require;  together  with,  in  any  of  the  three 
last- mentioned  cases,  a  copy  of  every  deed  of  settlement  or  other  instrument  declaring 
the  constitution  and  functions  of  the  company. 

[§  5  is  repealed.] 

Certificate  of  registration  to  be  issued  and  published  in  Gazette.  6.  Upon  the 
lodging  of  such  evidence  of  incorporation  as  is  hereinbefore  prescribed,  and  upon 
payment  of  the  prescribed  fee,  the  Registrar  shall  issue  a  certificate,  under  his  hand 
and  the  seal  of  his  office,  in  the  form  following  or  to  the  like  effect: 

I,  ,  Registrar  of  Joint  Stock  Companies  of  the  Colony  of  Queens- 

land, hereby  certify  that  the  [name  of  company]  duly  incorporated  on  [date  of 
incorporation']  under  the  laws  of  [country  of  incorporation],  has  this  day  been  re- 
gistered in  the  office  of  the  Registrar  of  Joint  Stock  Companies  of  the  Colony  of 
Queensland,  in  accordance  with  the  provisions  of  The  British  Companies  Act  of 
1886. 

Given  under  my  hand  and  seal  of  office,  at  this 

day  of  ,  18  A.B. 

A  copy  of  such  certificate  shall  be  pubUshed  in  the  Gazette. 

Effect  of  registration.  Proviso.  7.  Upon  such  registration  being  made,  the 
company  named  in  the  certificate  shall,  within  Queensland,  have  and  be  entitled 
to  the  same  rights,  powers,  capacities,  and  privileges,  including  the  right  to  hold 
and  convey  land,  and  shall  be  subject  to  the  same  obUgations,  liabilities,  and  dis- 
abilities, as  if  it  had  been  incorporated  under  the  laws  of  Queensland,  subject, 
nevertheless,  to  the  provisions  hereinafter  contained.  But  nothing  in  this  Act 
shall  have  the  effect  of  enabling  any  such  company  to  take  or  hold  land  in  Queens- 
land except  under  and  subject  to  such  conditions  (if  any)  as  are  imposed  by  the 
constitution  of  the  company. 

Registered  office.  8.  A  registered  British  company  shall  have  a  registered  office 
in  Queensland,  to  which  all  communications  and  notices  may  be  addressed.  Notice 
of  the  situation  of  such  registered  office,  and  of  any  change  in  the  situation  of  a 
registered  office,  shaJl  be  given  to  the  Registrar  and  recorded  by  him;  and  until 
such  notice  is  given  the  company  shall  not  be  deemed  to  have  a  registered  office. 
If  any  such  company  carries  on  business  without  having  a  registered  office,  the 
company  and  every  officer  thereof  in  Queensland  shall  incur  a  penalty  not  exceeding 
five  poimds  for  every  day  during  which  business  is  so  carried  on. 

Service  of  process  on  registered  British  companies.  9.  Any  writ  or  other  process 
issued  against  a  registered  British  company  may  be  served  by  being  left  at  the 
registered  office  of  the  company  with  some  person  there,  or  if  there  is  no  registered 
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office,  or  no  person  is  found  at  the  registered  office,  by  being  affixed  in  the  office 
of  the  Registrar  of  the  Supreme  Court  or  other  Court  from  which  the  process  is 
issued. 

Disabilities  of  companies  not  registered.  10.  From  and  after  the  first  day  of 
January,  One  thousand  eight  hundred  and  eighty-eight,  the  following  enactment 
shall  have  effect :  —  A  British  company  is  not,  except  by  virtue  of  some  Act  of  the 
ParUament  of  Queensland,  or  some  Act  or  Ordinance  having  the  force  of  law  in 
Queensland,  or  some  Royal  Charter  extending  to  and  having  effect  in  Queensland, 
competent  to  take,  hold,  convey,  or  transfer  land  in  Queensland  for  an  estate  of 
freehold,  unless  such  company  has  been  registered  in  Queensland  under  this  Act. 

Proof  of  registration.  11.  Production  of  the  Gazette  purporting  to  contain  a 
copy  of  a  certificate  issued  imder  the  provisions  of  this  Act  shall  be  sufficient  'prima 
facie  evidence,  for  the  purpose  of  proceedings  in  any  Court  of  Justice,  or  for  any 
other  purpose,  of  the  due  registration  of  the  company  mentioned  in  such  certificate. 

Winding-wp. 
Companies  may  be  wound  up.  12.  The  Supreme  Court  has  jurisdiction  to  wind 
up  a  registered  British  company  so  far  as  it  carries  on  operations  within  Queensland. 
—  The  place  of  principal  administration  of  the  affairs  of  a  company  in  liquidation  is  that  of  the 
country  tinder  whose  law  the  company  was  first  formed.  In  the  distribution  of  Queensland  assets 
of  a  company  formed  in  Victoria,  and  in  course  of  being  wound  up  in  Victoria  and  in  England, 
the  claims  of  the  Victorian  liquidator  would  take  precedence  over  those  of  the  liquidator  appointed 
in  England.  —  Be  Alfred  Shaw  &  Co.,  Ltd.,  8  Q.  L.  J.  93.  —  Where  a  foreign  company  is  carrying 
on  busiaess  in  Queensland  and  has  a  representative  there,  the  Queensland  assets  must  be  £Mi- 
ministered  ia  Queensland.  The  courts  in  winding  up  the  company  act  within  their  equitable 
jvirisdiotion  against  the  person.  —  In  re  Colorado  S.  M.  Co.,  2  Q.  L.  J.  21.  —  See  also  Goldsbrough, 
Mort  &  Co.  V.  Doyle,  6  Q.  L.  J.   1. 

Application  of  proceeds  of  lands  of  company.  13.  In  the  event  of  the  winding- 
up  of  a  registered  British  company,  all  land  of  the  company  within  Queensland 
shall,  subject  to  any  valid  mortgage,  encumbrance,  or  charge  subsisting  thereon, 
be  appUcable  in  the  first  instance  in  payment  and  discharge  of  the  debts  of  the 
company  contracted  within  Queensland,  in  priority  to  any  other  debts  of  the  com- 
pany, except  debts  secured  by  any  such  mortgage,  encumbrance,  or  charge.  — 
Qucere,  whether  land  in  Queensland  would  vest  in  the  liquidator  of  a  foreign  company  unless  an 
order  for  winding-up  has  been  made  in  Queensland.  —  Goldsbrough,  Mort  &  Co.  v.  Doyle,  6 
Q.  L.  J.   1. 

Companies  now  holding  lands. 

Saving  of  certain  past  transactions.  14.  Any  British  company  which  holds  land  in 
Queensland  at  the  commencement  of  this  Act  shall,  upon  the  registration  of  the 
company  under  the  provisions  of  this  Act  before  the  first  day  of  January,  One  thou- 
sand eight  hundred  and  eighty-eight,  be  entitled  to  the  same  rights  and  privileges 
with  respect  to  such  land  as  if  this  Act  had  been  in  force  and  the  company  had  been 
registered  under  its  provisions  when  the  land  was  first  acquired  by  the  company. 

General  provisions. 

Repeal  of  Act  31  Vic.  No.  1.  Saving  of  rights.  15.  The  Foreign  Companies  Act 
of  1867  is  hereby  repealed,  except  as  to  companies  which  before  the  passing  of  this 
Act  had  registered  a  certificate  of  incorporation  in  accordance  with  the  provisions 
of  the  said  repealed  Act,  and  every  such  company  shall  continue  to  have  and  be 
entitled  to  aU  the  rights,  powers,  capacities,  and  privileges  conferred  on  it  by  that 
Act,  and  shall  be  subject  to  aU.  the  obligations,  Uabilities,  and  disabiUties  imposed 
on  it  by  that  Act. 

Saving  of  existing  rights  not  expressly  affected.  16.  The  provisions  of  this  Act 
shall  not  be  construed  to  diminish  or  affect  any  existing  jurisdiction  or  authority 
of  the  Supreme  Court,  or  any  existing  rights,  habihties,  or  disabiHties  of  British 
companies,  except  so  far  as  the  same  are  expressly  diminished  or  affected  by  the 
provisions  of  this  Act. 


FOBEIGN  COMPANIES  ACT,  1895.  501 

1)  59  Vic.  No.  2.  An  Act  to  facilitate  Proceedings  by  and  against  Foreign 
Companies  carrying  on  Business  in  Queensland  (Sth  August,  1895).^) 

Short  title.    1.  This  Act  may  be  cited  as  The  Foreign  Companies  Act  of  1895. 

—  The  provisions  of  The  Bills  of  Sale  Act  of  1891  excluding  the  debentures  of  incorporated  or 
joint  stock  companies  from  the  operation  of  the  Act  apply  to  the  debentures  of  foreign  companies, 
whether  registered  or  not,  as  well  as  to  those  of  Queensland  companies.  —  Bergl  v.  Mount  Chal- 
mers Copper  Mines,  Ltd.,  (1902)  S.  R.  (Q.)  36. 

Interpretation.  2.  In  this  Act,  unless  the  context  otherwise  indicates,  the 
following  terms  have  the  meanings  set  against  them  respectively,  that  is  to  say :  — 
"Covmtry  of  incorporation"  —  The  country  or  state  under  the  laws  of  which  the 
company  in  question  is  incorporated.  "Foreign  company"  —  A  joint  stock  company 
or  other  company  or  society  incorporated  according  to  the  laws  of  a  country  other 
than  Her  Majesty's  dominions,  and  which  under  the  laws  of  the  country  of  incorpo- 
ration has  perpetual  succession  and  a  common  seal.  "Registered  foreign  company"  — 
A  foreign  company  registered  under  the  provisions  of  this  Act.  "Supreme  Court"  — 
The  Supreme  Court  of  Queensland.  "Registrar"  —  The  officer  acting  as  Registrar 
of  Joint  Stock  Companies  under  The  Companies  Act  1863.  —  N.  S.  W.  o.  (No.  22  of 
1906)  2;  V.  f.  (No.  1482)  70  (1);  T.  f.  (59  Vic.  No.  17)  3;  S.  A.  a.  (No.  557)  3;  W.  A.  a.  (56  Vic. 
No.  8)  3;  N.  Z.  297. 

Registration  of  foreign  companies.  3.  Any  foreign  company  may  procure  itself 
to  be  registered  for  the  purposes  of  this  Act  in  the  manner  hereinafter  described. 

—  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7;  V.  f.  (No.  1482)  70,  71;  T.  f.  (59  Vic.  No.  17) 
5,  9,  10;  S.  A.  a.  (No.  557)  196,  202;  W.  A.  a.  (56  Vic.  No.  8)  198;  N.  Z.  298—300.  —  As 
to  winding-up,  see  note  to  e.  (27  Vic.  No.  4)  §  73,  supra. 

Documents  to  be  deposited  in  office  of  Registrar  of  Joint  Stock  Companies. 
4.  A  foreign  company  desiring  to  be  so  registered  shall  cause  to  be  lodged  in  the 
office  of  the  Registrar  either:  1.  A  certificate  of  incorporation  vmder  the  hand  of 
the  Registrar  of  Companies  or  other  proper  officer  of  the  country  of  incorporation, 
and  under  the  seal  (if  any)  of  his  office,  together  with  a  copy,  certified  by  such 
Registrar  or  other  officer,  of  the  memorandum  and  articles  of  association,  deed  of 
settlement,  or  other  instrument  declaring  the  constitution  and  functions  of  the 
company;  or  2.  If  the  company  is  incorporated  in  the  country  of  incorporation  by 
an  Act  or  Ordinance  or  by  Charter,  a  copy  of  such  Act,  Ordinance,  or  Charter,  certi- 
fied under  the  hand  of  a  secretary  of  state  of  the  country  of  incorporation,  and  under 
the  seal  (if  any)  of  his  office,  or  certified  under  the  hand  of  a  British  ambassador, 
envoy,  minister,  charge  d'affaires,  secretary  of  embassy  or  legation,  consul-general, 
consul,  vice-consul,  acting  consul,  pro-consul,  consular  agent,  or  notary  pubhc,  and 
under  the  seal  of  his  office;  or  3.  Such  other  evidence  of  incorporation  as  the  Re- 
gistrar may  require ;  together  with,  in  either  of  the  two  last-mentioned  cases,  a  copy 
of  every  deed  of  settlement  or  other  instrument  declaring  the  constitution  and 
functions  of  the  company.  —  See  notes  to  §  3,  supra. 

[§  5  is  repealed.] 

Certificate  of  registration  to  be  issued.  Schedule.  6.  Upon  the  lodging  of  such 
evidence  as  is  hereinbefore  prescribed,  and  upon  payment  of  the  prescribed  fee, 
the  Registrar  shall  issue  a  certificate,  under  his  hand,  and  the  seal  of  his  office,  in 
the  form  in  the  Schedule  hereto,  or  to  the  Hke  effect.  A  copy  of  such  certificate  shall 
be  pubUshed  in  the  Gazette.  —  N.  S.  W.  c.  (No.  22  of  1906)  11;  V.  f.  (No.  1482)  72;  T.  f. 
(59  Vic.  No.  17)  13,  g.  (62  Vic.  No.  26)  10;  S.  A.  a.  (No.  557)  204;  W.  A.  «,.  (56  Vic.  No.  8)  206, 
b.  (60  Vic.  No.  2)  4;  N.  Z.  303. 

Effect  of  registration.  7.  A  registered  foreign  company  may  bring  or  defend 
any  action,  suit,  or  other  legal  proceeding  in  any  court  of  justice  in  Queensland, 
having  jurisdiction  over  the  subject  matter,  as  if  such  company  had  been  incorporat- 
ed under  the  laws  of  Queensland.  —  N.  S.  W.  c.  (No.  22  of  1906)  7,  (l,  2);  V.  f.  (No. 
1482)  70  (1,  2);  T.  f.  (59  Vic.  No.  17)  4;  S.  A.  a.  (No.  557)  196;  W.  A.  a.  (56  Vic.  No.  8)  198; 
N.  Z.  298.  —  See  note  to  §  1,  supra. 

Registered  office.  8.  A  registered  foreign  company  shall  have  a  registered  office 
in  Queensland,  to  which  all  communications  and  notices  may  be  addressed.  Notice 
of  the  situation  of  such  registered  office,  and  of  any  change  in  the  situation  of  a 
registered  office,  shall  be  given  to  the  Registrar  and  recorded  by  him,  and  untU 

1)  See  also  m.   No.  13  of  1909,  infra. 
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euch  notice  is  given  the  company  shall  not  be  deemed  to  have  a  registered  office. 
K  any  registered  foreign  company  carries  on  business  without  having  a  registered 
office,  the  company  and  every  officer  thereof  in  Queensland  shall  incur  a  penalty 
not  exceeding  five  pounds  for  every  day  during  which  business  is  so  carried  on, 

—  N.  S.  W.  c.  (No.  22  of  1906)  7  (1);  V.  f.  (No.  1482)  70  (1);  T.  f.  (59  Vio.  No.  17)  9;  S.  A.  a. 
(No.  657)  196  (5);  W.  A.  a.  (56  Vio.  No.  8)  198  (5);  N.  Z.  302. 

Service  of  process  on  registered  foreign  companies.  9.  Any  writ  or  other  process 
issued  against  a  registered  foreign  company  may  be  served  by  being  left  at  the 
registered  office  of  the  company  with  some  person  there,  or  if  there  is  no  registered 
office  or  no  person  is  found  at  the  registered  office,  by  being  affixed  in  the  office 
of  the  Registrar  of  the  Supreme  Court  or  other  Court  from  which  the  process  is 
issued.  —  E.  §  274;  N.  S.  W.  o.  (No.  22  of  1906)  12;  V.  f.  (No.  1482)  74;  T.  f.  (59  Vio.  No.  17) 
14;  S.  A.  a.  (No.  557)  203;  W.  A.  a.  (56  Vic.  No.  8)  205;  N.  Z.  302. 

Proof  of  registration.  10.  Production  of  the  Gazette  purporting  to  contain  a 
copy  of  a  certificate  issued  imder  the  provisions  of  this  Act  shall  be  sufficient'priwMi 
facie  evidence,  for  the  purpose  of  proceedings  in  any  court  of  justice,  or  for  any 
other  purpose,  of  the  due  registration  of  the  company  mentioned  in  such  certificate. 

—  N.  S.  W.  0.  (No. 22  of  1906)  11;  V.  f.  (No.  1482)  72;T.  g.  (59  Vio.  No.  2)  19;  S.  A.  a.  (No.557) 
204;  W.  A.  a.  (56  Vio.  No.  8)  206;  N.  Z.  303,  308. 

Saving.  11.  The  provisions  of  this  Act  shall  not  be  construed  to  diminish  or 
affect  any  existing  jurisdiction  or  authority  of  any  court  of  justice,  or  any  existing 
rights,  habUities,  or  disabilities  of  foreign  companies,  except  so  far  as  the  same  are 
expressly  diminished  or  affected  by  the  provisions  of  this  Act. 


Schedule. 

I,  ,  Registrar  of  Joint  Stock  Companies  of  the  Colony  of  Queensland,  hereby 

certify  that  the  [nmne  of  company],  duly  incorporated  on  the  [date  of  incorporation]  under  the 
laws  of  [country  of  incorporation],  has  this  day  been  registered  in  the  office  of  the  Registrar  of 
Joint  Stock  Companies  of  the  Colony  of  Queensland,  in  accordance  with  the  proTisions  of  The 
Foreign  Companies  Act  of  1895. 

Given  under  my  hand  and  seal  of  office  at  ,  this  day  of 

.  18    . 

A.B. 


m)  No.  13  of  1909.   An  Act  to  amend  the  Law  relating  to  Companies 
in  certain  Particulars  (24tli  December,  1909). 


Short  title,  construction,  and  commencement  of  Act.  1.  This  Act  may  be  cited 
as  The  Companies  Act  Amendment  Act  of  1909,  and  shall  be  read  as  one  with  The 
Companies  Acts,  1863  to  1896.  This  Act  shall  commence  and  take  effect  on  and 
from  the  first  day  of  March,  one  thousand  nine  hundred  and  ten. 

Part  I.    Mortgages. 

Mortgage;  application  of  this  part.  2.  1.  In  this  part  of  this  Act  the  term  "mort- 
gage" includes  assignment,  mortgage,  charge,  lien,  or  encumbrance;  the  term 
"debenture"  includes  debenture  stock;  the  term  "prescribed"  means  prescribedfby 
this  Act  or  by  regulations  made  thereunder;  the  term  "foreign  company"  means  a 
company  which  is  incorporated  elsewhere  than  in  Queensland.  2.  Save  as  herein  pro- 
vided, this  part  of  this  Act  shall  extend  and  apply  to  every  mortgage  created  by  any 
company,  whether  such  company  is  registered  or  incorporated  in  Queensland  or 
elsewhere,  and  being  either:  a)  A  mortgage  for  the  purpose  of  securing  any  issue 
of  debentures;  or  b)  A  mortgage  of  uncalled  share  capital  of  the  company;  or  c)  A 
mortgage  on  any  book  debts  of  the  company;  or  d)  A  floating  mortgage  on  the 
undertaking  or  property  of  the  company.  3.  Provided  that,  save  as  hereinafter 
expressly  mentioned,  this  part  of  this  Act  shall  not  extend  or  apply  to:  a)  Any 
mortgage  so  far  as  it  includes  land,  whether  subject  to  The  Real  Property  AOs, 
1861  to  1887,  or  not;  or  b)  Any  mortgage  so  far  as  it  includes  any  holding  or  interest 
under  and  subject  to  the  laws  in  force  relating  to  the  occupation,  leasing,  and  aUen- 
ation  of  Crown  lands;  or  c)  Any  mortgage,  charge,  or  lien  so  far  as  it  includes  any 
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lease,  claim,  or  tenement  under  and  subject  to  the  laws  in  force  relating  to  mines 
and  mining;  or  d)  any  bill  of  sale  within  the  meaning  of  the  laws  in  force  relating 
to  bills  of  sale  of  personal  chattels;  or  e)  Any  lien  on  wool,  mortgage  of  live  stock, 
or  lien  on  crops  under  and  subject  to  The  Mercantile  Acts,  1867  to  1896. 

Registration  of  mortgages.  3.  1.  Every  mortgage  to  which  this  part  of  this 
Act  apphes  created  after  the  commencement  of  this  Act  by  a  company  shall,  so  far 
as  any  security  on  the  company's  property  or  undertaking  is  thereby  conferred, 
be  void  against  the  liquidator  and  any  creditor  of  the  company,  unless  the  pre- 
scribed particulars  of  the  mortgage,  together  with  the  instrument,  if  any,  by  which 
the  mortgage  is  created  or  evidenced,  are  delivered  to  or  received  by  the  Registrar 
of  Joint  Stock  Companies  at  Brisbane,  herein  referred  to  as  the  Registrar,  for  re- 
gistration in  manner  required  by  this  Act  within  thirty  days  after  the  date  of  its 
creation  or  such  other  time  as  may  be  prescribed,  but  without  prejudice  to  any  con- 
tract or  obUgation  for  repayment  of  the  money  thereby  secured;  and  when  a  mort- 
gage becomes  void  under  this  section  the  money  secured  thereby  shall  immediately 
become  payable :  Provided  that :  a)  In  the  case  of  a  mortgage  created  out  of  Queens- 
land comprising  solely  property  situated  outside  Queensland,  the  delivery  to  and 
the  receipt  by  the  Registrar  of  a  copy  of  the  instrument  by  which  the  mortgage  is 
created  or  evidenced,  verified  in  the  prescribed  manner,  shall  have  the  same  effect 
for  the  purposes  of  this  section  as  the  dehvery  and  receipt  of  the  instrument  itself 
and  thirty  days  after  the  date  on  which  the  instrument  or  copy  could,  in  due  course 
of  post,  and  if  despatched  with  due  diligence,  have  been  received  in  Queensland 
shall  be  substituted  for  thirty  days  after  the  date  of  the  creation  of  the  mortgage, 
as  the  time  within  which  the  particulars  and  instrument  or  copy  are  to  be  delivered 
to  the  Registrar;  and  b)  Where  the  mortgage  is  created  in  Queensland,  but  comprises 
property  outside  Queensland,  the  instrument  creating  or  purporting  to  create  the 
mortgage  may  be  sent  for  registration  notmthstanding  that  further  proceedings  may 
be  necessary  to  make  the  mortgage  vahd  or  effectual  according  to  the  law  of  the 
country  in  which  the  property  is  situated;  andc)  Where  a  negotiable  instrument  has 
been  given  to  secure  the  payment  of  any  book  debts  of  a  company,  the  deposit  of  the 
instrument  for  the  purpose  of  securing  an  advance  to  the  company  shall  not  for  the 
purposes  of  this  section  be  treated  as  a  mortgage  on  those  book  debts.  2.  Where 
a  series  of  debentures,  containing  or  giving,  by  reference  to  any  other  instrument, 
any  charge  to  the  benefit  of  which  the  debenture  holders  of  that  series  are  entitled 
pari  passu,  is  created  by  a  company,  it  shall  be  sufficient  if  there  are  delivered  to 
or  received  by  the  Registrar,  within  thirty  days  or  such  other  time  as  may  be  pre- 
scribed after  the  execution  of  the  deed  containing  the  charge,  or,  if  there  is  no  such 
deed,  after  the  execution  of  any  debentures  of  the  series,  the  following  particulars: 
a)  The  total  amount  secured  by  the  whole  series ;  and  b)  The  dates  of  the  resolutions 
authorizing  the  issue  of  the  series  and  the  date  of  the  covering  deed,  if  any,  by 
which  the  security  is  created  or  defined;  and  c)  A  general  description  of  the  property 
charged;  and  d)  The  names  of  the  trustees,  if  any,  for  the  debenture  holders;  to- 
gether with  the  deed  containing  the  charge,  or,  if  there  is  no  such  deed,  one  of  the 
debentures  of  the  series,  and  the  Registrar  shall,  on  payment  of  the  prescribed  fee, 
enter  those  particulars  in  the  register:  Provided  that  where  more  than  one  issue 
is  made  of  debentures  in  the  series,  there  shall  be  sent  to  the  Registrar  for  entry 
in  the  register  particulars  of  the  date  and  amount  of  each  issue,  but  an  omission  to 
do  this  shall  not  affect  the  vahdity  of  the  debentures  issued.  3.  Where  any  commission, 
allowance,  or  discount  has  been  paid  or  made  either  directly  or  indirectly  by  the 
company  to  any  person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe, 
whether  absolutely  or  conditionally,  for  any  debentures  of  the  company,  or  pro- 
curing or  agreeing  to  procure  subscriptions,  whether  absolute  or  conditional,  for 
any  such  debentures,  the  particulars  required  to  be  sent  for  registration  under  this 
section  shall  iaclude  particulars  as  to  the  amount  or  rate  per  centum  of  the  commis- 
sion, discount,  or  allowance  so  paid  or  made,  but  an  omission  to  do  this  shall  not 
affect  the  validity  of  the  debentures  issued:  Provided  that  the  deposit  of  any  de- 
bentures as  security  for  any  debt  of  the  company  shall  not  for  the  purposes  of  this 
provisions  be  treated  as  the  issue  of  the  debentures  at  a  discount.  4.  The  Registrar 
shall  give  a  certificate  under  his  hand  of  the  registration  of  any  mortgage  registered 
in  pursuance  of  this  section,  stating  the  amount  thereby  secured,  and  the  certificate 
shall  be  conclusive  evidence  that  the  requirements  of  this  section  as  to  registration 
have  been  comphed  with.    5.  The  company  shall  cause  a  copy  of  every  certificate 
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of  registration  given  under  this  section  to  be  endorsed  on  every  debenture  or  certi- 
ficate of  debenture  stock  which  is  issued  by  the  company,  and  the  payment  of  which 
is  secured  by  the  mortgage  so  registered :  Provided  that  nothing  in  this  subsection 
shall  be  construed  as  requiring  a  company  to  cause  a  certificate  of  registration  of 
any  mortgage  so  given  to  be  endorsed  on  any  debenture  or  certificate  of  debenture 
stock  which  has  been  issued  by  the  company  before  the  mortgage  was  registered. 
6.  It  shall  be  the  duty  of  the  company  to  send  to  the  Registrar  for  registration 
the  particulars  of  every  mortgage  created  by  the  company  and  of  the  issues  of 
debentures  of  a  series,  requiring  registration  under  this  section,  but  registration 
of  any  such  mortgage  may  be  effected  on  the  apphcation  of  any  person  interested 
therein.  Where  the  registration  is  effected  on  the  application  of  some  person  other 
than  the  company,  that  person  shall  be  entitled  to  recover  from  the  company  the 
amount  of  any  fees  properly  paid  by  him  to  the  Registrar  on  the  registration.  7.  The 
register  kept  in  pursuance  of  this  section  shall  be  open  to  inspection  by  any  person 
on  payment  of  the  prescribed  fee,  not  exceeding  one  shilling  for  each  inspection. 
8.  Every  company  shaU  cause  a  copy  of  every  instrument  creating  any  mortgage 
requiring  registration  imder  this  section  to  be  kept  at  the  registered  office  of  the 
company  in  Queensland:  Provided  that  in  the  case  of  a  series  of  uniform  deben- 
tures, a  copy  of  one  such  debenture  shaU  be  sufficient. 

Registration  of  secured  debts  created  before  the  commencement  of  this  Act. 
4.  1.  It  shall  be  the  duty  of  every  company  within  six  months  after  the  commen- 
cement of  this  Act  to  send  to  the  Registrar  for  registration  a  statement  in  the  pre- 
scribed form  and  with  the  prescribed  particulars  of  the  total  amount  outstanding, 
at  the  commencement  of  this  Act,  of  the  debts  of  the  company  secured  by  mortgage 
created  before  the  commencement  of  this  Act,  which  under  this  part  of  this  Act 
would  have  required  registration  had  they  been  created  after  the  commencement 
of  this  Act;  and  the  Registrar  shall,  on  payment  of  the  prescribed  fee,  enter  those 
particulars  on  the  register  of  mortgages  kept  in  pursuance  of  this  part  of  this  Act: 
Provided  that  the  neglect  of  the  company  to  comply  with  the  provisions  of  this 
section  shaU  not  prejudice  the  rights  under  any  such  mortgage  of  any  person  in 
whose  favour  the  mortgage  was  made.  2.  If  the  company  fails  to  comply  with 
the  requirements  of  this  section,  the  company  and  every  director,  manager,  secretary, 
or  other  person  who  is  knowingly  a  party  to  the  default  shall  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  fifty  pounds  for  every  day  during  which 
the  default  continues. 

Fee  J  register;  index.  5.  1.  For  every  registration  under  the  two  last  preceding 
sections  there  shall  be  paid  to  the  Registrar  a  fee  of  five  shillings  or  such  other  fee 
as  may  be  prescribed.  2.  The  Registrar  shall  keep,  with  respect  to  each  company, 
a  register  in  the  prescribed  form  of  all  the  mortgages  created  by  the  company  and 
requiring  registration  under  this  part  of  this  Act,  and  shall,  on  payment  of  the 
prescribed  fee,  enter  the  register,  with  respect  to  every  such  mortgage,  the  date  of 
creation,  the  amount  secured  by  it,  short  particulars  of  the  property  mortgaged, 
and  the  names  of  the  mortgagees.  3.  The  Registrar  shall  keep  a  chronological  in- 
dex, in  the  prescribed  form  and  with  the  prescribed  particulars,  of  the  mortgages 
registered  with  him  under  this  part  of  this  Act. 

Record  of  particulars  of  mortgages  etc.,  to  which  tliis  part  of  tliis  Act  does  not 
apply.  6.  1.  It  shall  be  the  duty  of  every  company  within  ten  months  after  the 
commencement  of  this  Act  to  send  to  the  Registrar  for  record  a  statement  of  the 
prescribed  form  setting  forth  the  prescribed  particulars  of  every  mortgage,  charge, 
lien,  and  biU  of  sale  to  which  the  provisions  of  this  part  of  this  Act  do  not  otherwise 
extend  or  apply,  which  have  been  given,  granted,  or  executed  by  the  company  be- 
fore the  commencement  of  this  Act  and  are  still  subsisting,  and  whether  the  same 
have  or  have  not  been  registered  under  any  law;  and  upon  receipt  of  such  state- 
ment the  Registrar  shall,  without  fee,  enter  those  particulars  in  a  record  book  to 
be  kept  for  the  purpose.  2.  From  and  after  the  commencement  of  this  Act  it  shall 
be  the  duty  of  every  company,  within  thirty  days  after  the  giving,  granting,  or 
execution  by  the  company  of  any  mortgage,  charge,  hen,  or  bill  of  sale  to  which 
the  provisions  of  this  part  of  this  Act  do  not  otherwise  extend  or  apply,  and  whether 
the  same  has  or  has  not  been  registered  under  any  law,  to  send  to  the  Registrar 
for  record  a  statement,  in  the  prescribed  form,  setting  forth  the  prescribed  parti- 
culars with  respect  to  such  mortgage,  charge,  hen,  or  bill  of  sale;  and  upon  receipt 
of  such  statement  the  Registrar  shall,  without  fee,  enter  those  particulars  in  a  re- 
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cord  book  to  be  kept  for  the  purpose.  3.  The  Registrar  shall  also  from  time  to 
time,  without  fee,  upon  a  request  by  the  company,  accompanied  by  such  verifi- 
cation of  the  facts  as  may  be  prescribed,  record  in  the  said  record  book  particulars 
of  the  discharge  or  other  satisfaction  in  whole  or  in  part  of  any  such  mortgage, 
charge,  lien,  or  bill  of  sale.  4.  Provided  always  that  the  neglect  of  the  company 
to  comply  with  any  of  the  provisions  of  this  section  shall  not  prejudice  the  rights, 
if  any,  under  any  such  mortgage,  charge,  lien,  or  biU  of  sale,  of  any  person  in  whose 
favour  the  same  was  given,  granted,  or  executed.  5.  If  the  company  fails  to  comply 
with  the  requirements  of  subsections  one  or  two  hereof,  the  company  and  every 
director,  manager,  secretary,  or  other  person  who  is  knowingly  a  party  to  the  default 
shall  be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  ten  pounds  for 
every  day  during  which  the  default  continues.  6.  The  record  book  kept  in  pursuance 
of  this  section  shall  be  open  to  inspection  by  any  person  on  payment  of  the  pre- 
scribed fee,  and  for  this  purpose,  but  to  this  extent  only,  shall  be  deemed  to  be  part 
of  the  register  of  mortgages  kept  in  pursuance  of  this  part  of  this  Act.  7.  This  section 
does  not  apply  to  foreign  companies. 

Registration  of  enforcement  of  security.  7.  1.  If  any  person  obtains  an  order 
for  the  appointment  of  a  receiver  of  manager  of  the  property  of  a  company,  or 
appoints  such  a  receiver,  or  manager,  under  any  powers  contained  in  any  instru- 
ment, he  shall,  within  seven  days  or  such  other  time  as  may  be  prescribed  from 
the  date  of  the  order  or  of  the  appointment  under  the  powers  contained  in  the 
instrument,  give  notice  of  the  fact  to  the  Registrar,  and  the  Registrar  shall,  on 
payment  of  the  fee  of  two  shillings  and  six  pence  or  such  other  fee  as  may  be  pre- 
scribed, enter  the  fact  in  the  register  of  mortgages.  2.  If  any  person  makes  default 
in  complying  with  the  requirements  of  this  section,  he  shall  be  liable,  on  summary 
conviction,  to  a  penalty  not  exceeding  five  pounds  for  every  day  during  which  the 
default  continues. 

Filing  of  accounts^ot  receivers  and  managers.  8.  1.  Every  receiver  or  manager 
of  the  property  of  a  company  who  has  been  appointed  under  the  powers  contained 
in  any  instrument,  and  who  has  taken  possession,  shall,  once  in  every  half-year 
while  he  remains  in  possession,  and  also  on  ceasing  to  act  as  receiver  or  manager, 
file  with  the  Registrar  an  abstract  in  the  prescribed  form  of  his  receipts  and 
payments  during  the  period  to  which  the  abstract  relates,  and  shall  also  on  ceasing 
to  act  as  receiver  or  manager  file  with  the  Registrar  notice  to  that  effect,  and  the 
Registrar  shaU  enter  the  notice  in  the  register  of  mortgage.  2.  Every  receiver  or 
manager  who  makes  default  in  complying  with  the  provisions  of  this  section  shaU 
be  hable,  on  summary  conviction,  to  a  penalty  not  exceeding  fifty  pounds. 

Rectification  of  register  of  mortgages.  9.  A  judge  of  the  Supreme  Court,  on  being 
satisfied  that  the  omission  to  register  a  mortgage  within  the  time  hereinbefore 
required,  or  that  the  omission  or  misstatement  of  any  particular  with  respect  to  any 
such  mortgage,  was  accidental  or  due  to  inadvertence  or  to  some  other  sufficient 
cause,  or  is  not  of  a  nature  to  prejudice  the  position  of  creditors  or  members  of  the 
company,  or  that  on  other  grounds  it  is  just  and  equitable  to  grant  rehef ,  may,  on 
the  application  of  the  company  or  any  person  interested,  and  on  such  terms  and  con- 
ditions as  seem  to  the  judge  just  and  expedient,  order  that  the  time  for  registration 
be  extended,  or,  as  the  case  may  be,  that  the  omission  or  misstatement  be  rectified. 
Entry  of  satisfaction.  10.  The  Registrar  may,  on  evidence  being  given  to 
his  satisfaction  that  the  debt  for  which  any  registered  mortgage  was  given  has 
been  paid  or  satisfied,  order  that  a  memorandum  of  satisfaction  be  entered  on  the 
register,  and  shaU,  if  required,  furnish  the  company  with  a  copy  thereof. 

Penalties.  11.  1.  If  any  company  makes  defaiJt  in  sending  to  the  Registrar 
for  registration  the  particulars  of  any  mortgage  created  by  the  company,  and  of  the 
issues  of  debentures  of  a  series,  requiring  registration  with  the  Registrar  under 
the  foreging  provisions  of  this  part  of  this  Act,  then,  unless  the  registration  has 
been  effected  on  the  application  of  some  other  person,  the  company,  and  every 
director,  manager,  secretary,  or  other  person  who  is  knowingly  a  party  to  the  de- 
fault, shall  be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  fifty 
pounds  for  every  day  during  which  the  default  continues.  2.  Subject  as  aforesaid, 
if  any  company  makes  default  in  complying  with  any  of  the  requirements  of  this 
part  of  this  Act  as  to  the  registration  with  the  Registrar  of  any  mortgage  created 
by  the  company,  the  company,  and  every  director,  manager,  and  other  officer  of 
the  company  who  knowingly  and  wilfully  authorized  or  permitted  the  default. 
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shall,  without  prejudice  to  any  other  liability,  be  Uable,  on  summary  conviction, 
to  a  penalty  not  exceeding  one  hundred  pounds.  3.  If  any  person  knowingly  and 
wilfully  authorizes  or  permits  the  dehvery  of  any  debenture  or  certificate  of  debenture 
stock  requiring  registration  with  the  Registrar  under  the  foregoing  provisions  of 
this  part  of  this  Act,  without  a  copy  of  the  certificate  of  registration  being  endorsed 
upon  it,  where  such  endorsement  is  compulsory  under  the  foregoing  provisions,  he 
shall,  without  prejudice  to  any  other  liabihty,  be  hable,  on  summary  conviction, 
to  a  penalty  not  exceeding  one  hundred  pounds. 

Company's  register  of  mortgages.  12.  1.  Every  limited  company  shall  keep 
a  register  of  mortgages,  and  enter  therein  all  mortgages  specifically  affecting  property 
of  the  company,  giving  in  each  case  a  short  description  of  the  property  mortgaged, 
the  amount  of  the  mortgage,  and  (except  in  the  case  of  securities  to  bearer)  the 
names  of  the  mortgagees  or  persons  entitled  thereto.  2.  If  any  director,  manager, 
or  other  officer  of  the  company  knowingly  and  wiHuUy  authorizes  or  permits  the 
omission  of  any  entry  required  to  be  made  in  pursuance  of  this  section,  he  shall 
be  Uable,  on  summary  conviction,  to  a  penalty  not  exceeding  fifty  pounds.  3.  This 
section  appUes  and  extends  to  all  mortgages,  charges,  liens,  and  encumbrances 
whatsoever,  whether  requiring  to  be  registered  under  this  part  of  this  Act  or  not. 
4.  This  section  does  not  apply  to  foreign  companies.  5.  Section  forty-two  of  The 
Companies  Act,  1863  is  repealed. 

Right  to  inspect  copies  of  instruments  creating  mortgages  and  charges  and 
company's  register  of  mortgages.  13.  1.  The  copies  of  instruments  creating  any 
mortgage  requiring  registration  under  this  part  of  this  Act  with  the  Registrar,  and 
the  register  of  mortgages  kept  in  pursuance  of  the  last  preceding  section,  shall  be 
open  at  all  reasonable  times  to  the  inspection  of  any  creditor  or  member  of  the 
company  without  fee;  and  shall  also  be  open  to  the  inspection  of  any  other  person 
on  payment  of  such  fee,  not  exceeding  two  shillings  and  six  pence  for  each  inspection 
as  the  company  may  prescribe.  2.  If  inspection  of  the  said  copies  or  register  is  re- 
fused, any  officer  of  the  company  refusing  inspection,  and  every  director  and  manager 
of  the  company  authorizing  or  knowingly  and  wilfully  permitting  the  refusal,  shall 
be  liable,  on  summary  conviction,  to  a  penalty  not  exceeding  five  pounds,  and  a  further 
penalty  not  exceeding  two  pounds  for  every  day  during  which  the  refusal  continues ; 
and  in  addition  to  the  above  penalty,  any  judge  of  the  Supreme  Court  sitting  in 
chambers  may,  by  order,  compel  an  immediate  inspection  of  the  copies  or  register. 

Sight  of  debenture  holders  to  inspect  the  register  of  debenture  holders  and  to 
have  copies  of  trust  deed.  14.  1.  Every  register  of  holders  of  debentures  of  a  com- 
pany shall,  except  when  closed  in  accordance  with  the  articles  during  such  period 
or  periods  (not  exceeding  in  the  whole  thirty  days  in  any  year)  as  may  be  specified 
in  the  articles,  be  open  to  the  inspection  of  the  registered  holder  of  any  such  deben- 
tures and  of  any  holder  of  shares  in  the  company,  but  subject  to  such  reasonable 
restrictions  as  the  company  may  in  general  meeting  impose,  so  that  at  least  two 
hours  in  each  day  are  appointed  for  inspection,  and  every  such  holder  may  require 
a,  copy  of  the  register  or  any  part  thereof  on  payment  of  sixpence  for  every  one 
hundred  words  required  to  be  copied.  2.  A  copy  of  any  trust  deed  for  securing  any 
issue  of  debentures  shall  be  forwarded  to  every  holder  of  any  such  debentures  at 
his  request  on  pajrment  in  the  case  of  a  printed  trust  deed  of  the  sum  of  one  shiUing 
or  such  less  sum  as  may  be  prescribed  by  the  company,  or  where  the  trust  deed 
has  not  been  printed,  on  paj'^ment  of  sixpence  for  every  one  hundred  words  required 
to  be  copied.  3.  If  inspection  is  refused  or  a  copy  is  refused  or  not  forwarded,  the 
company  shall  on  summary  conviction,  be  Uable  to  a  penalty  not  exceeding  five 
pounds  and  to  a  further  penalty  not  exceeding  two  pounds  for  every  day  during 
which  the  refusal  continues,  and  every  director,  manager,  secretary,  or  other  officer 
of  the  company  who  knowingly  authorizes  or  permits  the  refusal  shaU  incur  the 
Uke  penalty.    4.  This  section  does  not  apply  to  foreign  companies. 

Perpetual  debentures.  15.  A  condition  contained  in  any  debentures  or  in  any 
deed  for  securing  any  debentures,  whether  issued  or  executed  before  or  after  the 
commencement  of  this  Act,  shall  not  be  invaUd  by  reason  only  that  thereby  the 
debentures  are  made  irredeemable  or  redeemable  only  on  the  happening  of  a  con- 
tingency, however  remote,  or  on  the  expiration  of  a  period,  however  long,  any 
rule  of  equity  to  the  contrary  notwithstanding. 

Power  to  reissue  redeemed  debenttires  in  certain  cases.  16.  1.  Where  either 
before  or  after  the  commencement  of  this  Act  a  company  has  redeemed  any  deben- 


COMPANIES  ACT  AMENDMENT  ACT,  1909.  507 

tures  previously  issued,  the  company,  unless  the  articles  or  the  conditions  of  issue 
expressly  otherwise  provide,  or  unless  the  debentures  have  been  redeemed  in  pur- 
suance of  any  obligation  on  the  company  so  to  do  (not  being  an  obligation  enforce- 
able only  by  the  person  to  whom  the  redeemed  debentures  were  issued  or  his 
assigns),  shall  have  power,  and  shall  be  deemed  always  to  have  had  power,  to  keep 
the  debentures  alive  for  the  purposes  of  reissue,  and  where  a  company  has  purported 
to  exercise  such  a  power  the  company  shall  have  power,  and  shall  be  deemed  always 
to  have  had  power,  to  reissue  the  debentures  either  by  reissuing  the  same  debentures 
or  by  issuing  other  debentures  in  their  place,  and  upon  such  a  reissue  the  person 
entitled  to  the  debentures  shall  have,  and  shall  be  deemed  always  to  have  had, 
the  same  rights  and  priorities  as  if  the  debentures  had  not  previously  been  issued. 

2.  Where  with  the  object  of  keeping  debentures  alive  for  the  purpose  of  reissue  they 
have,  either  before  or  after  the  commencement  of  this  Act  been  transferred  to  a 
nominee  of  the  company,  a  transfer  from  that  nominee  shall  be  deemed  to  be  a  reissue 
for  the  purposes  of  this  section.  3.  Where  a  company  has  either  before  or  after  the 
commencement  of  this  Act  deposited  any  of  its  debentures  to  secure  advances  from 
time  to  time  on  current  account  or  otherwise,  the  debentures  shall  not  be  deemed 
to  have  been  redeemed  by  reason  only  of  the  account  of  the  company  having  ceased 
to  be  in  debit  whilst  the  debentures  remained  so  deposited.  4.  The  reissue  of  a  de- 
benture or  the  issue  of  another  debenture  in  its  place  under  the  power  by  this  section 
given  to,  or  deemed  to  have  been  possessed  by,  a  company,  whether  the  reissue  or 
issue  was  made  before  or  after  the  commencement  of  this  Act,  shall  be  treated 
as  the  issue  of  a  new  debenture  for  the  purposes  of  stamp  duty,  but  it  shall  not  be 
so  treated  for  the  purposes  of  any  provision  limiting  the  amount  or  number  of 
debentures  to  be  issued:  Provided  that  any  person  lending  money  on  the  security 
of  a  debenture  reissued  under  this  section  which  appears  to  be  duly  stamped  may 
give  the  debenture  in  evidence  in  any  proceedings  for  enforcing  his  security  without 
becoming  Uable  to  payment  of  the  stamp  duty  or  any  penalty  in  respect  thereof, 
unless  he  had  notice  or,  but  for  his  negligence,  might  have  discovered,  that  the  de- 
benture was  not  duly  stamped,  but  in  any  such  case  the  company  shall  be  liable 
to  the  proper  stamp  duty  and  penalty.  5.  Nothing  in  this  section  shall  prejudice: 
a)  The  operation  of  any  judgment  or  order  of  a  court  of  competent  jurisdiction  pro- 
nounced or  made  before  the  commencement  of  this  Act  as  between  the  parties  to 
the  proceedings  in  which  the  judgment  was  pronounced  or  the  order  made,  and  any 
appeal  from  any  such  judgment  or  order  shall  be  decided  as  if  this  Act  had  not  been 
passed;  or  b)  Any  power  to  issue  debentures  in  the  place  of  any  debentures  paid  off 
or  otherwise  satisfied  or  extinguished,  reserved  to  a  company  by  its  debentures 
or  the  securities  for  the  same. 

Specific  performance  of  contract  to  subscribe  for  debentures.  17.  A  contract 
with  a  company  to  take  up  and  pay  for  any  debentures  of  the  company  may  be 
enforced  by  an  order  for  specific  performance. 

Payments  of  certain  debts  out  of  assets  subject  to  floating  charge  in  priority 
to  claims  under  the  charge.  18.  1.  Where  either  a  receiver  is  appointed  on  behalf 
of  the  holders  of  any  debentures  of  a  company  secured  by  a  floating  charge,  or  pos- 
session is  taken  by  or  on  behalf  of  those  debenture  holders  of  any  property  com- 
prised in  or  subject  to  the  charge,  then,  if  the  company  is  not  at  the  time  in  course 
of  being  wound  up,  the  debts  which  in  every  winding-up  are  under  the  provisions 
of  The  Companies  Acts,  1863  to  1896,  relating  to  preferential  payments  to  be  paid 
in  priority  to  aU  other  debts,  shall  be  paid  forthwith  out  of  any  assets  coming  to  the 
receiver  or  other  person  taking  possession  as  aforesaid  in  priority  to  any  claim  for 
principal  or  interest  in  respect  of  the  debentures.  2.  The  periods  of  time  mentioned 
in  the  said  provisions  of  the  said  Acts  shall  be  reckoned  from  the  date  of  the  appoint- 
ment of  the  receiver  or  of  possession  being  taken  as  aforesaid,  as  the  case  may  be. 

3.  Any  payments  made  under  this  section  shall  be  recouped  as  far  as  may  be  out 
of  the  assets  of  the  company  available  for  payment  of  general  creditors. 

Effect  of  floating  charge.  19.  Where  a  company  is  being  wound  up,  a  floating 
charge  on  the  undertaking  or  property  of  the  company  created  within  three  months 
of  the  commencement  of  the  winding-up  shall,  unless  it  is  proved  that  the  company 
immediately  after  the  creation  of  the  charge  was  solvent,  be  invalid,  except  to  the 
amount  of  any  cash  paid  to  the  company  at  the  time  of  or  subsequently  to  the  crea- 
tion of,  and  in  consideration  for,  the  charge,  together  with  interest  on  that  amount 
at  the  rate  of  five  pounds  per  centum  per  annum. 
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Regulations.  20.  The  Governor  in  Council  may  from  time  to  time  make 
regulations :  a)  Prescribing  forms  to  be  used  and  particulars  of  instruments  to  be 
furnished  for  the  purposes  of  this  part  of  this  Act;  b)  Prescribing  times  for  the  re- 
gistration of  any  instrument,  or  the  giving  of  any  notice,  or  the  doing  of  any  act; 
c)  Prescribing  a  scale  of  fees  to  be  paid  for  fihng,  lodging,  registering,  searching  for 
or  inspecting  documents,  and  for  all  matters  transacted  under  this  part  of  this  Act; 
and  d)  Generally  for  carrying  this  part  of  this  Act  into  effect.  Such  regulations 
when  published  in  the  Gazette  shall  have  the  same  effect  as  if  they  were  enacted 
in  this  Act,  shall  be  judicially  noticed,  and  shall  not  be  questioned  in  any  proceed- 
ings whatsoever.  A  copy  of  all  such  regulations  shall  be  laid  before  both  Houses 
of  Parliament  within  forty  days  after  the  publication  thereof,  if  Parliament  is  then 
sitting,  or  if  not  then  sitting  then  within  forty  days  from  the  commencement  of  the 
next  following  session  of  Parliament. 

Power  to  modify  provisions  in  certain  cases.  21.  If  with  respect  to  any  foreign 
company  or  class  of  foreign  companies  the  Governor  in  Council  is  satisfied  that 
the  enforcement  of  strict  comphance  with  the  foregoing  provisions  of  this  part  of 
this  Act  relating  to  the  registration  of  mortgages  would  occasion  unnecessary  ac- 
counting, and  that  the  financial  position  of  such  company  or  class  of  companies 
can  be  satisfactorily  disclosed  by  the  observance  of  a  modification  of  such  provisions, 
the  Governor  in  Coimcil  may,  by  Order  in  Council,  prescribe  such  modification  of  such 
provisions  as  he  thinks  proper  and  sufficient  for  the  purpose,  and  thereupon  the  ob- 
servance by  such  company  or  class  of  companies  of  the  requirements  of  such  Order 
shall  be  deemed  to  be  a  compliance  with  the  aforesaid  provisions  of  this  part  of  this 
Act.  Every  such  Order  in  Council  shall ,  as  to  the  company  or  class  of  companies  referred 
to  therein,  be  deemed  to  be  embodied  in  this  Act,  and  any  contravention  thereof  shall 
entail  the  like  penalties. 

Part  II.    General. 

Amendment  of  27  Vic.  No.  4,  s.  33.  22.  The  following  provision  is  added  to  section 
thirty-three  of  The  Companies  Act,  1863:  This  section  shall  apply  to  aU  companies, 
including  companies  registered  under  TheForeignCompaniesActof  1867,  or  The  Bri- 
tish Companies  Act  of  1886,  or  The  Foreign  Companies  Act  of  1895:  Provided  that  in 
the  case  of  companies  whose  head  office  is  not  in  Queensland  the  notice  of  increase 
aforesaid  shall  be  given  within  fifteen  days  after  the  receipt  by  the  company  in 
Queensland  of  a  copy  of  the  resolution  or  other  authority  authorizing  such  increase. 

Fees.  23.  1.  There  shall  be  paid  to  the  Registrar  by  a  company,  in  respect 
of  the  several  matters  hereunder  mentioned,  the  several  fees  set  against  such  matters 
respectively  or  such  smaller  fees  as  the  Governor  in  Council  may  from  time  to  time, 
by  Order  in  Council  direct. 

Table  of  fees  to  be  paid  to  the  Registrar  of  Joint  Stock  Companies. 

I.  By  a  company  having  a  share-capital.  £   a.    d. 

For  registration  of  a  company  whose  nominal  share  capital  does  not  exceed  £  2000    2    0    0 
For  registration  of  a  company  whose  nominal  share  capital  exceeds  £  2000,  the  follow- 
ing fees,  regulated  according  to  the  amount  of  nominal  share  capital,  that  is  to 
say:  £   s.    d. 

For  every  £  1000  of  nominal  share  capital,  or  part  of  £  1000,  up  to  £  5000     10    0 
For  every  £  1000  of  nominal  share  capital,  or  part  of  £  1000,  after  the  first 

£  5000,  up  to  £  100,000 0    5     0 

For  every  £  1000  of  nominal  share  capital,  or  part  of  £  1000,  after  the  first 

£100  000 0     1     0 

For  registration  of  any  increase  of  share  capital  made  after  the  first  registration  of 
the  company,  the  same  fees  per  £  1000,  or  part  of  £  1000,  as  would  have  been  payable 
if  the  increased  share  capital  had  formed  part  of  the  original  share  capital  at  the 
time  of  registration: 

Provided  that  no  company  shall  be  hable  to  pay  in  respect  of  nominal  share 
capital,  on  registration  or  afterwards,  any  greater  amount  of  fees  than  fifty 
pounds,  taking  into  account  in  the  case  of  fees  payable  on  an  increase  of  share 
capital  after  registration  the  fees  paid  on  registration. 
For  registering  any  document  required  or  authorized  by  any  Act  to  be  registered, 
other  than  the  memorandum  or  the  abstract  required  to  be  filed  with  the  Re- 
gistrar by  a  receiver  or  manager  or  the  statement  required  to  be  sent  to  the  Re- 
gistrar by  the  liquidator  in  a  winding-up 05     0 

For  making  a  record  of  any  fact  required  or  authorized  by  any  Act  to  be  recorded 

by  the  Registrar ' 0     5     0 
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//.  By  a  company  not  having  a  share  capital. 
For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles,     £   s.    d. 

does  not  exceed  twenty 20    0 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles, 

exceeds  twenty,  but  does  no  exceed  one  hundred 500 

For  registration  of  a  company  whose  number  of  members,  as  stated  in  the  articles, 
exceeds  one  hundred,  but  is  not  stated  to  be  unlimited,  the  above  fee  of  five 
pounds,  with  an  additional  five  shillings  for  every  fifty  members  or  less  number 
than  fifty  members  after  the  first  one  hundred. 
For  registration  of  a  company  in  which  the  number  of  members,  is  stated  in  the  ar- 
ticles to  be  unhmited 20    0    0 

For  registration  of  any  increase  on  the  number  of  members  made  after  the  registration 
of  the  company  in  respect  of  every  fifty  members,  or  less  than  fifty  members 

of  that  increase     0    5    0 

Provided  that  no  company  shall  be  liable  to  pay  on  the  whole  a  greater 
fee  than  twenty  pounds  in  respect  of  its  number  of  members,  taking  into  ac- 
count the  fee  paid  on  the  first  registration  of  the  company. 
For  registering  any  document  required  or  authorized  by  any  Act  to  be  registered, 
other  than  the  memorandum  or  the  abstract  reqiured  to  be  filed  with  the  Re- 
gistrar by  a  receiver  or  manager  or  the  statement  required  to  be  sent  to  the 

Registrar  by  the  Mquidator  in  a  winding-up 0     5     0 

For  making  a  record  of  any  fact  required  or  authorized  by  any  Act  to  be  recorded 

by  the  Registrar 0    5     0 

2.  This  section  shall  apply  to  aU  companies,  including  companies  registered 
under  The  Foreign  Companies  Act  of  1867,  or  The  British  Companies  Act  of  1886, 
or  The  Foreign  Companies  Act  of  1895.  3.  The  second  paragraph  of  section  sixteen 
of  and  Tables  B  and  C  of  the  Schedule  of  The  Companies  Act,  1863,  section  seventy- 
two  of  The  Stamp  Act,  1894,  section  five  of  The  British  Companies  Act  of  1886, 
and  section  five  of  The  Foreign  Companies  Act  of  1895,  are  repealed.  4.  This  section 
shall  commence  and  take  effect  on  and  from  the  passing  of  this  Act. 

When  foreign  company  may  hold  land;  companies  may  be  wound  up;  appli- 
cation of  proceeds  of  lands.  24.  After  section  nine  of  The  Foreign  Companies  Act 
of  1895,  the  following  sections  are  inserted:  9 A.  A  registered  foreign  company,  upon 
receiving  a  hcense  from  the  Governor  in  Council  in  that  behalf,  but  not  otherwise, 
shall  be  competent  to  take,  hold,  convey,  and  transfer  land  in  Queensland  for 
any  estate  of  freehold  or  less  than  freehold.  The  Governor  in  Council  is  hereby 
empowered  to  grant  any  such  license,  subject  to  such  terms  and  conditions,  includ- 
ing the  power  of  revocation  for  breach  thereof,  as  he  thinks  fit  to  impose.  9B.  The 
Supreme  Court  has  jurisdiction  to  wind  up  a  registered  foreign  company  so  far  as 
such  company  carries  on  operations  within  Queensland.  9C.  In  the  event  of  the 
winding-up  of  a  registered  foreign  company,  all  land  of  the  company  within  Queens- 
land shall,  subject  to  any  vahd  mortgage  encumbrance  or  charge  subsisting  thereon, 
be  apphcable  in  the  first  instance  in  payment  and  discharge  of  the  debts  of  the 
company  contracted  within  Queensland,  in  priority  to  any  other  debts  of  the  com- 
pany, except  debts  secured  by  such  mortgage,  encumbrance,  or  charge. 

Distribution  of  estate  of  deceased  person  owning  shares  not  fully  paid  up.  25.  The 
executor  or  administrator  of  the  estate  of  any  deceased  person  who  was  registered 
as  the  holder  of  shares  not  fuUy  paid  up  in  any  company  may  distribute  the  assets 
of  the  estate  as  soon  as  such  executor  or  administrator  has  procured  the  registration 
of  some  other  person  as  the  holder  of  such  shares  without  reserving  any  portion  of  such 
estate  for  the  payment  of  any  calls  which  may  be  made  after  the  date  of  such  registra- 
tion, wheter  made  by  the  company  or  its  directors  or  by  its  liquidators  in  a  wind- 
ing-up. But  nothing  herein  contained  shall  affect  any  right  which  the  company  or 
its  liquidators  may  have  to  follow  the  assets  of  such  deceased  person  into  the  hands 
of  any  persons  to  or  amongst  whom  the  same  have  been  transferred  or  distributed. 
Registrar  may  strike  defunct  company  off  register.  26.  1.  Where  the  Registrar 
has  reasonable  cause  to  believe  that  a  company  is  not  carrying  on  business  or  in 
operation,  he  shall  send  to  the  company  by  post  a  letter  inquiring  whether  the  com- 
pany is  carrying  on  business  or  in  operation.  2.  If  the  Registrar  does  not  within  one 
month  of  sending  the  letter  receive  any  answer  thereto,  he  shall  within  fourteen 
days  after  the  expiration  of  the  month  send  to  the  company  by  post  a  registered 
letter  referring  to  the  first  letter,  and  stating  that  no  answer  thereto  has  been  re- 
ceived, and  that,  if  an  answer  is  not  received  to  the  second  letter  within  one  month 
from  the  date  thereof,  a  notice  will  be  published  in  the  Gazette  with  a  view  to  strik- 
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ing  the  name  of  the  company  off  the  register.  3.  K  the  Registrar  either  receives 
an  answer  from  the  company  to  the  effect  that  it  is  not  carrying  on  business  or  in 
operation,  or  does  not  within  one  month  after  sending  the  second  letter  receive 
any  answer,  he  may  pubhsh  in  the  Gazette,  and  send  to  the  company  by  post,  a 
notice  that  at  the  expiration  of  three  months  from  the  date  of  that  notice  the  name 
of  the  company  mentioned  therein  wUl,  unless  cause  is  shown  to  the  contrary,  be 
struck  off  the  register  and  the  company  will  be  dissolved.  4.  If,  in  any  case  where 
a  company  is  being  wound  up,  the  Registrar  has  reasonable  cause  to  believe  either 
that  no  hquidator  is  acting,  or  that  the  affairs  of  the  company  are  fully  wound  up, 
and  the  returns  required  to  be  made  by  the  hquidator  have  not  been  made  for  a 
period  or  six  consecutive  months  after  notice  by  the  Registrar  demanding  the 
returns  has  been  sent  by  post  to  the  company  or  to  the  liquidator  at  his  last  known 
place  of  business,  the  Registrar  may  pubhsh  in  the  Gazette  and  send  to  the  com- 
pany a  hke  notice  as  is  provided  in  the  last  preceding  subsection.  5.  At  the  ex- 
piration of  the  time  mentioned  in  the  notice  the  Registrar  may,  unless  cause  to 
the  contrary  is  previously  shown  by  the  company,  strike  its  name  off  the  register, 
and  shall  publish  notice  thereof  in  the  Gazette,  and  on  the  publication  in  the  Gazette 
of  this  notice  the  company  shall  be  dissolved:  Provided  that  the  Uability,  if  any, 
of  every  director,  managing  officer,  and  member  of  the  company  shall  continue 
and  may  be  enforced  as  if  the  company  had  not  been  dissolved.  6.  If  a  company 
or  any  member  or  creditor  thereof  feels  aggrieved  by  the  company  having  been 
struck  off  the  register,  a  judge  of  the  Supreme  Court,  on  the  application  of  the 
company  or  member  or  creditor,  may,  if  satisfied  that  the  company  was  at  the 
time  of  the  striking  off  carrjring  on  business  or  in  operation,  or  otherwise,  that  it 
is  just  that  the  company  be  restored  to  the  register,  order  the  name  of  the  com- 
pany to  be  restored  to  the  register,  and  thereupon  the  company  shall  be  deemed 
to  have  continued  in  existence  as  if  its  name  had  not  been  struck  off;  and  the  judge 
may  by  the  order  give  such  instructions  and  make  such  provisions  as  seem  just 
for  placing  the  company  and  all  other  persons  in  the  same  position  as  nearly  as 
may  be  as  if  the  name  of  the  company  had  not  been  struck  off.  7.  A  letter  or  notice 
under  this  section  may  be  addressed  to  the  company  at  its  registered  office,  or  if 
no  office  has  been  registered,  to  the  care  of  some  director  or  officer  of  the  company, 
or  if  there  is  no  director  or  officer  whose  name  and  address  are  known  to  the 
Registrar,  may  be  sent  to  each  of  the  persons  who  subscribed  the  memorandum, 
addressed  to  him  at  the  address  mentioned  in  the  memorandum.  8.  Section  forty- 
two  of  The  Companies  Act  Amendment  Act,  1889,  is  repealed. 

6.  Western  Australia,    a)  56  Vic.  No.  8.   An  Act  to  consolidate  and 
amend  the  law  relating  to  Companies  (13th  January,  1893). 

Part  I.    Preliminary. 

1.  =  S.  A.  a.  (No.  557)  §  1,  except:  "1893"  substituted  for  "  1892". 

2.  =  S.  A.  a.  (No.  557)  §  2,  except  that  the  Act  of  Western  Austraha  after  the  words 
"Part  I.,  etc."  gives  the  numbers  of  the  sections  dealing  with  the  particular  matter. 

Interpretations.  3.  In  this  Act  and  the  Schedules  hereto,  and  any  rules  made 
hereunder,  the  following  terms  have  the  meanings  hereinafter  respectively  assigned 
to  them,  if  not  inconsistent  with  the  context  or  subject  matter:  "Articles"  means 
the  articles  of  association  of  a  company.  In  Parts  III.,  VII.,  X.,  and  XI.,  "Com- 
pany" means  a  company  registered  under  The  Joint  Stock  Companies  Ordinance, 
1858,  The  Mining  Companies  Act,  1888,  or  this  Act.  In  Part  IX.,  "Company"  means 
a  company  registered  as  a  no-HabiHty  company  under  The  Mining  Companies  Ad, 
1888,  or  this  Act.  "Colony"  means  the  Colony  of  Western  Australia.  (The  remainder 
of  the  section  is  identical  with  S.  A.  a.  (No.  557)  §  3,  beginning  with  the  definition 
of  "contributory",  except:  under  "deed  of  settlement"  the  words  "The  Joint  Stock 
Companies  Ordinance,  1858",  is  substituted  for  "The  Companies  Act,  1864";  that 
"foreign  company"  is  defined:  "shall  mean  any  joint  stock  company,  or  corporation 
duly  incorporated  for  trading  or  other  business  purposes  according  to  the  laws  in 
force  in  the  country  in  which  it  is  incorporated,  other  than  a  company  incorporated 
in  Western  Australia";  under  "memorandum"  the  same  change  is  to  be  made  as 
indicated  imder  "deed  of  settlement" ;  under  "Registrar"  the  words  "and  any  Acting 
or  Deputy  Registrar  of  Companies"  are  omitted;  under  "representative"  the  words 
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"Curator  of  Intestates  Estates"  are  substituted  for  "Public  Trustee";  and,  finally, 
a  definition  of  "ordinance"  is  included  before  the  definition  of  "prescribed"  as 
follows:  "Ordinance"  means  The  Joint  Stock  Companies  Ordinance,  1858,  and  any 
amendment  thereof".)  —  For  interpretation  of  terms,  see  texts  of  acts. 

4.  1.  =  S.  A.  a.  (No.  557)  §  4,  except:  for  VII.  is  substituted  the  following 
provision :  "Table  B  in  the  Schedule  annexed  to  the  Ordinance,  so  far  as  the  same 
applies  to  any  company  existing  at  the  commencement  of  this  Act".  2.  The  repeal 
effected  by  this  section  shaU  not  affect  any  of  the  provisions  of  The  Mining  Com- 
panies Act,  1888,  relating  to  the  winding-up  of  companies  already  registered  there- 
under except  to  the  extent  to  which  the  same  relate  to  the  winding-up  of  no-liability 
companies  registered  imder  the  said  Act  and  not  under  Uquidation  at  the  coming 
into  operation  of  this  Act. 

Act  not  to  apply  to  certain  societies  and  companies.  5.  Subject  to  the  provisions 
of  the  next  following  section  and  except  as  to  Part  VI.  and  the  provisions  therein 
contained  or  incorporated,  this  Act  shall  not  apply  to  any  friendly  society,  benefit 
society,  or  building  society,  not  to  any  company  or  co-partnership  which  carries 
on  the  business  of  life  insurance,  either  alone  or  together  with  any  other  business, 
unless  such  company  is  already  registered  under  the  Ordinance,  nor  to  any  company 
or  co-partnership  formed  or  to  be  formed  for  the  purpose  of  carrying  on  the  business 
of  banking.  —  E.  §  1;  N.  S.  W.  a.  (No.  40  of  1899)  3,  4;  V.  a.  (No.  1074)  3,  4;  T.  a.  (33  Vic. 
No.  22)  3,  4;  S.  A.  a.  (No.  557)  5;  Q.  e.  (27  Vic.  No.  4)  2,  3;  N.  Z.  3,  4. 

References  in  Acts  to  the  Ordinance  to  be  read  as  references  to  this  Act.  6.  Where 
any  unrepealed  Act  enacts  that  the  Ordinance  or  any  of  the  provisions  thereof 
shall  apply  to  life  assurance  or  other  companies,  or  requires  or  empowers  anything 
to  be  done  or  any  penalties  to  be  recovered  by  reference  to  such  Ordinance  or  pro- 
visions, such  enactments  shaU  be  deemed  to  refer  to  this  Act  and  the  corresponding 
portions  of  this  Act. 

7.  =  S.  A.  a.  (No.  557)  §  7,  except:  "Colony"  substituted  for  "Province". 

8.  =  S.  A.  a.  (No.  557)  §  8,  except:  "Registrar  of  Supreme  Court"  substituted 
for  "Master  of  Supreme  Court";  "Western  AustraUa"  substituted  for  "South 
Australia";  the  words  "and  the  Governor  may  appoint  an  Acting  or  Deputy  Re- 
gistrar of  Companies"  are  omitted. 

Part  II.    Constitution  and  Incorporation  of  Companies. 

Memorandum  of  association. 

9—10.  =  S.  A.a.    (No.  557)  §  9—10. 

11.  =  S.  A.  a.  (No.  557)  §  11,  except  that  at  end  are  added  the  words  "the 
memorandum  may  be  in  one  of  the  forms  of  the  sixth  Schedule".  —  E.  §  3;  N.  S. 
W.  a.  (No.  40  of  1899)  7;  V.  a.  (No.  1074)  7;  T.  a.  (33  Vic.  No.  22)  8;  S.  A.  a.  (No.  557)  11;  Q.  e. 
(27  Vic.  No.  4)  7;  N.  Z.  15,  17,  18.  —  ULTRA  VIRES.  —  A  company  formed  for  carrying 
on  mining  operation  has  implied  power  to  borrow  money  if  not  prohibited  by  its  articles  of 
association.  —  Ida  H.  Gold  Mining  Co.  v.  Jones,  7  W.  A.  L.  R.  329. 

Company  not  to  be  registered  until  four  per  cent,  of  nominal  capital  paid. 
12.  No  company  shaU  be  registered  as  a  no-Uabihty  company  until  it  is  proved 
by  statutory  declaration  to  the  satisfaction  of  the  Registrar  that  five  per  cent,  of 
the  nominal  capital  of  the  company  has  been  paid  up  and  lodged  to  the  credit  of 
the  company  in  some  bank  approved  by  the  Registrar. 

13—14.  =  S.  A.  a.  (No.  557)  §  12—13. 

15.  =  S.  A.  a.  (No.  557)  §  14,  except  that  in  (2)  the  word  "safe"  is  substituted  for 
"save",  an  obvious  misprint. 

Articles  of  association. 

16.  =  S.  A.  a.  (No.  557)  §  15,  except  that  in  (1)  "section  eighteen"  is  substituted 
for  "section  seventeen". 

17.  =  S.  A.  a.  (No.  557)  §  16. 

18.  1—2.  =  S.  A.  a.  (No.  557)  §  17  (1—2).  3.  Any  such  meeting  shall  be  con- 
vened: a)  By  the  promoters  of  the  company  or  a  majority  of  them  by  advertisement 
published  not  more  than  fourteen  or  less  than  seven  days  before  the  date  of  such 
meeting  in  one  daily  newspaper  in  Perth;  or  b)  By  such  person  and  in  such  manner 
as  shall  be  provided  in  the  prospectus  of  the  company,  or  in  any  agreement  by 
which  the  persons  who  have  agreed  to  take  shares  shall  be  bound,  4 — 7.  =  S. 
A.  a.  (No.  557)  §  17  (4—7). 

19.  =  S.  A.  a.  (No.  557)  §  18. 
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General  'provisions. 
20—22.  =  S.  A.  a.  (No.  557)  §  19—21. 

23.  =  S.  A.  a.  (No.  557)  §  22,  except:  "makes"  is  substituted  for  "make". 

24.  =  S.  A.  a.  (No.  557.)  §  23. 

Part  III.    Management  and  Administration. 

25.  =  S.  A.  a.  (No.  557)  §  24,  except:  "registered  under  this  Act"  is  omitted. 

26.  =  S.  A.  a.  (No.  557)  §  25,  except:  "registered  under  this  Act"  is  omitted. 

27.  =  S.  A.  a.  (No.  557)  §  26,  except:  "a  company  shall  be  deemed"  is  sub- 
stituted for  "any  company  registered  under  this  Act  shall  be  deemed". 

28.  =  S.  A.  a.  (No.  557)  §  27. 

29.  [As  amended  by  e.  (63  Vic.  No.  54)  §  9.]  =  S.  A.  a.  (No.  557)  §  28,  except: 
at  the  end  of  (1)  is  added  the  foUowing:  "and  of  the  amount  paid  or  agreed  to  be 
considered  as  paid  on  the  shares  of  each  member" ;  "director  or  manager"  is  sub- 
stituted for  "director  or  secretary". 

30.  =  S.  A.  a.  (No.  557)  §  29,  except:  after  the  words  "the  above  list  and  sum- 
mary shall  be"  are  inserted  the  words  "contained  in  a  separate  part  of  the  register 
and  shall  be". 

31—32.  =  S.  A.  a.  (No.  557)  §  30—31. 

33.  =  S.  A.  a.  (No.  557)  §  32,  except:    "or  shares"  is  inserted  after  "share". 

34.  =  S.  A.  a.  (No.  557)  §  33,  except:  in  (1)  "section  30"  is  substituted  for 
"section  29". 

35.  =  S.  A.  a.  (No.  557)  §  34,  except:  "Perth"  is  substituted  for  "Adelaide"; 
"thirty  days  in  each  year,  provided  that  the  register  shall  not  be  closed  at  any  one 
period  for  more  than  seven  consecutive  days"  is  substituted  for  "seven  days  in  any 
one  month". 

36—38.  =  S.  A.  a.  (No.  557)  §  35—37. 

39.  =  S.  A.  a.  (No.  557)  §  38,  except:  in  (1)  "in  some  town  or  place  in  the  Colony, 
to  be  approved  by  the  Registrar"  is  inserted  after  "registered  office";  in  (2)  "days" 
is  substituted  for  "day",  and  "Perth  or  in  any  district  in  which  such  office  is  situated, 
and  shall  be  given  to  the  Registrar,  and  if  approved  recorded  by  him"  for  "Adelaide, 
nad  shall  begiven  to  the  Registrar,  and  recorded  by  him". 

40.  =  S.  A.  a.  (No.  557)  §  39,  except:  "registered  under  this  Act"  is  omitted; 
"to  be  so  present"  is  inserted  after  "such  omission". 

41.  =  S.  A.  a.  (No.  557)  §  40. 

Accounts  to  be  kept  by  company.  42.  The  directors  of  every  company  shall 
cause  true  account  to  be  kept:  Of  the  stock  in  trade  of  the  company;  of  the 
sums  of  money  received  and  expended  by  the  company,  and  the  matters  in  respect 
of  which  such  receipt  and  expenditure  take  place;  and  of  the  assets  and  liabilities 
of  the  company.  And  for  any  default  under  this  section  any  director,  who  shaU 
knowingly  and  wilfully  permit  such  default,  shall  be  liable  to  a  penalty  not  ex- 
ceeding ten  pounds  for  each  day  for  which  such  default  continues.  The  books  of 
accounts  shall  be  kept  at  the  registered  office  of  the  company,  and,  subject  to  any 
reasonable  restrictions  as  to  the  time  and  manner  of  inspecting  the  same  that  may 
be  imposed  by  the  company  in  general  meeting,  shall  be  open  to  inspection  of  mem- 
bers during  the  hours  of  business. 

43.  =  S  .A.  a.  (No.  557)  §  41. 

44.  =  S.  A.  a.  (No.  557)  §  42,  except :  "imder  the  Ordinance  or  this  Act"  is 
substituted  for  "and  deposit,  provident,  or  benefit  society  under  The  Companies 
Act,  1864". 

45-48.  =  S.  A.  a.  (No.  557)  §  43—46. 

49.  =  S.  A.  a.  (No.  557)  §  47,  except:  in  (1)  "four"  is  substituted  for  "six"  in 
both  places  where  it  occiu's;  in  (2)  "year"  is  substituted  for  "six  months". 

50.  =  S.  A.  a.  (No.  557)  §  48  (1,  2,  3,  5),  except:  in  (1)  "contained  in  Table  B  in 
the  Schedule  to  the  Ordinance"  is  substituted  for  "contained  in  Table  A  in  the  first 
Schedule  to  The  Companies  Act,  1864";  in  (3)  "five  members"  is  substituted  for  "two 
members",  and  the  following  is  added:  "In  computing  the  majority,  where  a  poll  is 
demanded,  reference  shall  be  had  to  the  number  of  votes  to  which  each  member  is 
entitled  by  the  articles". 

51—54.  =  S.  A.  a.  (No.  557)  §  49—52. 

55.  =  S.  A.  a.  (No.  557)  §  53,  except:  "Colony"  is  substituted  for  "Province". 
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56—63.  =  S.  A.  a.  (No.  557)  §  54—61. 

64.  =  S.  A.  a.  (No.  557)  §  62,  except:  "the  Ordinance,  or  The  Minitig  Com- 
panies Act,  1888"  is  substituted  for  "The Companies  Act,  1864,  or  The  Mining  Com- 
•panies  Act,  1881";  "or  magistrate  of  a  Local  Court  or  justice  of  the  peace"  is  sub- 
stituted for  "or  special  magistrate". 

65—66.  =  S.  A.  a.  (No.  557)  §  63—64. 

67.  =  S.  A.  a.  (No.  557)  §  65,  except:  in  (3)  "Colony  near"  is  substituted  for 
"Province  nearest". 

68—69.  =  S.  A.  a.  (No.  557)  §  66—67. 

70—71.  =  S.  A.  a  (No.  557)  §  68—69. 

72.  =  S.  A.  a.  (No.  557)  §  70,  except:  in  (1)  "70"  is  substituted  for  "68";  in 
(4)  "71"  is  substituted  for  "69". 

73.  =  S.  A.  a.  (No.  557)  §  71. 

74.  =  S.  A.  a.  (No.  557)  §  72,  except:  "subject  as  in  this  Act  mentioned"  is 
substituted  for  "subject  as  is  in  this  Act  mentioned". 

75.  =  S.  A.  a.  (No.  557)  §  73,  except:  "108"  is  substituted  for  "106". 
76—77.  =  S.  A.  a.  (No.  557)  §  74—75. 

78.  =  S.  A.  a.  (No.  557)  §  76,  except:  the  whole  of  the  sentence  beginning  with 
"if  such  notice  be  not  given"  is  omitted. 

79.  =  N.  S.  W.  a.  (No.  40  of  1899)  §  23,  except:  "formed  or  registered  under 
this  Part  of  this  Act"  is  omitted;  "of  this  Part"  is  omitted  after  "provisions"; 
"hereby"  is  omitted  before  "required". 

80—81.  =  S.  A.  a.  (No.  557)  §  78—79. 

Part  IV-    Companies  authorised  to  Register  under  this  Act. 

82.  =  S.  A.  a.  (No.  557)  §  80. 

83.  =  S.  A.  a.  (No.  557)  §  81,  except:  "coming  into  operation  of  this  Act,  in- 
cluding companies  registered  under  the  Ordinance  and  consisting  of  five  or  more 
members,  and  any  company  hereafter  formed  in  pursuance  of  any  act  of  Parliament 
other  than  The  Mining  Companies  Act,  1888,  or  this  Act"  is  substituted  for  "coming 
into  operation  of  The  Companies  Act,  1864,  and  consisting  of  five  or  more  members, 
and  any  company  thereafter  formed  in  pursuance  of  any  Act  of  Parliament  other 
than  the  last  mentioned  Act,  or  The  Mining  Companies  Act,  1881,  or  this  Act". 

84.  =  S.  A.  a.  (No.  557)  §  82. 

85.  =  S.  A.  a.  (No.  557)  §  83,  except:  in  (1)  the  following  is  added  at  the  end: 
"distinguishing,  in  cases  where  such  shares  are  numbered,  each  share  by  its  number". 

86—89.  =  S.  A.  a.  (No.  557)  §  84^87. 

90.  =  S.  A.  a.  (No.  557)  §  88,  except:  "Colony"  is  substituted  for  "Province". 

91—93.  =  S.  A.  a.  (No.  557)  §  89—91. 

94.  =  S.  A.  a.  (No.  557)  §  92,  except:  "things  in  action"  is  substituted  for 
"choses  in  action";  "as  incorporated"  is  substituted  for  "so  incorporated";  the 
following  is  added  at  the  end:  "under  this  Act  for  all  the  estate  and  interest  of 
the  company  therein". 

95.  =  S.  A.  a.  (No.  557)  §  93,  except:  "or  any  member  thereof"  is  omitted;  "or 
affect  or  prejudice  such"  is  omitted;  "its"  is  substituted  for  "company's". 

96.  =  S.  A.  a  (No.  557)  §  94. 

97.  =  S.  A.  a.  (No.  557)  §  95,  except:  in  (5)  "bankruptcy"  is  substituted  for 
"insolvency",  and  "trustees  or  assignees  of  bankrupt  contributories"  for  "trustees 
of  insolvent  contributories". 

98—99.  =  S.  A.  a.  (No.  557)  §  96—97. 

Part  V.    The  Winding-up  of  Companies. 

100.  =  S.  A.  a.  (No.  557)  §  98,  except:  "1888,  but  shall  apply  to  all  other  com- 
panies registered  under  the  said  Act,  or  the  Ordinance,  or  this  Act,  if  not  incon- 
sistent with  the  context  or  subject-matter"  is  substituted  for  "1881". 

Liability  of  members. 

101.  (1—3)  =  S.  A.  a.  (No.  557)  §  99  (1—3).  (4)  =  S.  A.  a.  (No.  557)  §  99 
(4),  except:  "if  the  company  be  limited  by  shares"  is  omitted.  (5)  =  S.  A.  a. 
(No.  557)  §  99  (6). 

102.  =  S.  A.  a.  (No.  557)  §  100,  except:  "or  under  Act  No.  22  of  1870—71" 
is  omitted. 
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103—104.  =  S.  A.  a.  (No.  557)  §  101—102. 

105.  =  S.  A.  a.  (No.  557)  §  103,  except :  "bankrupt"  is  substituted  for  "insolvent" ; 
"or  assignee"  is  inserted  after  "trustee";  "The  Bankruptcy  Act,  1892"  is  substitu- 
ted for  "The  Insolvent  Act,  1886". 

106.  =  S.  A.  a.  (No.  557)  §  104,  except:  The  Married  Women's  Property  Act, 
1892"  is  substituted  for  "The  Married  Women's  Property  Act,  1883—84". 

Winding-up  under  order  of  court, 

107—108.  =  S.  A.  a.  (No.  557)  §  105—106. 

109.  =  S.  A.  a.  (No.  557)  §  107,  except:  "but  no  such  contributory"  is  sub- 
stituted for  "but  no  contributory";  "the  former  holder"  is  substituted  for  "a 
former  holder".—  E.  §  137;  N.  S.  W.  a.  (No.  40  of  1899)  89,  90;  V.  a.  (No.  1074)  78;  T.  a. 
(33  Vic.  No.  22)  114,  116;  S.  A.  a.  (No.  657)  107;  Q.  e.  (27  Vic.  No.  4)  81,  f.  (63  Vie.  No.  18)  43; 
N.  Z.  179,  180.  —  The  petition  for  winding  up  must  be  made  in  open  court.  —  In  ro  Diamond 
Express,  Ltd.,  6  W.  A.  L.  R.  2. 

110—111.  =  S.  A.  a  (No.  557)  §  108—109. 

112.  =  S.  A.  a.  (No.  557)  §  110,  except:  "appointment"  is  substituted  for 
"nomination",  and  "appoint"  for  "nominate". 

113—115.  =  S.  A.  a.  (No.  557)  §  111—113. 

116,  =  S.  A.  a.  (No.  557)  §149,  except:  "an  order  has  been  made  for  winding  up  a 
company"  is  substituted  for  "after  the  commencement  of  the  winding  up  of  acompany". 

Power  of  Court  to  transmit  winding-up  to  Court  of  Bankruptcy.  117.  1.  Where 
the  Court  makes  an  order  for  winding  up  a  company,  it  may  (firect  all  or  any  sub- 
sequent proceedings  for  winding  up  the  same  to  be  had  before  the  Bankruptcy 
Court  or  any  Local  Court  of  Bankruptcy,  and  upon  such  order  being  made,  the 
Bankruptcy  Court  or  the  Local  Court  of  Bankruptcy  therein  named  shall  have 
the  same  jurisdiction  and  may  exercise  the  same  powers  with  respect  to  winding 
up  such  company,  or  any  proceedings  in  relation  to  such  winding-up,  as  the  Court 
by  which  such  order  is  made  has  and  could  have  exercised.  2.  =  S.  A.  a,  (No.  557) 
§  114  (2),  except:  "Bankruptcy  Court  or  a  Local  Court  of  Bankruptcy"  is  substituted 
for  "Coiu-t  of  Insolvency  or  a  Local  Court  of  Insolvency",  and  "in  bankruptcy 
matter  "for  "in  an  insolvency  matter". 

Official  liquidators. 

118.  =  S.  A.  a.  (No.  557)  §  115. 

119.  =  S.  A.  a.  (No.  557)  §  116,  except:  "things  in  action"  is  substituted  for 
"choses  in  action". 

120.  =  S.  A.  a.  (No.  557)  §  117,  except:  in  (3)  "things  in  action"  is  substituted 
for  "choses  in  action";  in  (5)  "bankruptcy  or"  is  inserted  after  "matter  of  the", 
and  "bankrupt  or"  after  "debt  due  from  the".  Subsection  8  reads  as  follows: 
8.  With  the  sanction  of  the  Court,  to  employ  a  solicitor  to  assist  him  in  the  perfor- 
mance of  his  duties.  The  sanction  aforesaid  must  be  obtained  before  employment, 
except  in  cases  of  urgency,  and  in  such  cases  it  must  be  shown  that  no  undue 
delay  took  place  in  obtaining  the  sanction. 

121—124.  =  S.  A.  a.  (No.  557)  §  118—121. 

125.  =  S.  A.  a.  (No.  557)  §  122.  —  E.  §  165;  N.  S.  W.  a.  (No.  40  of  1899)  36,  110; 
V.  a.  (No.  1074)  96;  T.  a.  (33  Vic.  No.  22)  134;  S.  A.  a.  (No.  557)  122;  Q.  e.  (27  Vic.  No.  4) 
100;  N.  Z.  86  (5),  199  (2).  —  Under  an  agreement  between  a  director  of  a  company  and  his 
co-directors  it  was  provided  that  the  former  should  purchase  certain  machinery  for  the  com- 
pany, and  that  on  the  issue  of  fresh  capital  he  might  apply  for  certain  contributing  shares, 
the  money  he  advanced  for  the  purchase  of  the  machinery  to  be  applied  in  payment  of  the 
shares  and  of  the  calls  as  they  became  due.  Shares  were  allotted  to  him  under  this  agree- 
ment. Held,  that  the  advances  might  be  regarded  as  pajnments  in  cash,  and  that"  the  share- 
holder was  entitled  to  set  off  the  amounts  against  the  sum  claimed  by  the  liquidator  in  re- 
spect of  the  shares.  —  Randall  v.  Santa  Claus  G.M.  Co.,  8  W.  A.  L.  R.  36.  On  the  general 
rule  set  forth  in  subsection  (3),  see  In  re  West  Australian  Lighterage,  etc.,  Co  Ltd  5  W 
A.  L.  R.  132.  -o  6  .... 

126.  =  S.  A.  a.  (No.  557)  §  123. 

127.  =  S.  A.  a.  (No.  557)  §  124,  except:  "and  appointed  by  the  Governor  to 
be  a  bank  for  receiving  such  deposits"  is  omitted. 

128—131.  =  S.  A.  a.  (No.  557)  §  125—128. 

132.  =  S.  A.  a.  (No.  557)  §  129,  except:  "things  in  action"  is  substituted  for 
"choses  in  action". 

133—136.  =  S.  A.  a.  (No.  557)  §  130—133. 
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Voluntary  winding-wp  of  company. 

137—138.  =  S.  A.  a.  (No.  557)  §  134^135. 

139.  =  S.  A.a.  (No.  557)  §  150,  except :  "when  a  company  is  wound  up  voluntarily, 
the  company  shall  from  the  date  of  the  commencement  of  such  winding-up"  ia 
substituted  for  the  opening  clauses  of  the  S.  A.  Act,  down  to  the  words  "section  149". 

140.  =  S.  A.  a.  (No.  557)  §  136. 

141.  =  S.  A.  a.  (No.  557)  §  137,  except :  in  (6)  "or  imposed  upon"  is  inserted  after 
"given  to". 

142—145.  =  S.  A.  a.  (No.  557)  §  138—141. 

146.  =  S.  A.  a.  (No.  557)  §  142,  except:  "or  shareholder"  is  inserted  after 
"contributory"  in  the  first  place  in  which  the  latter  word  occvirs;  "other  "  is  inserted 
after  "or  in  such" ;  "shareholder  of  the  company"  is  substituted  for  "member  of  the 
company". 

147—149.  =  S.  A.  a.  (No.  557)  §  143—145. 

150.  =  S.  A.  a.  (No.  557)  §  146.  —  E.  §  197;  N.  S.  W.  a.  (No.  40  of  1899)  144;  V.  a. 
(No.  1074);  T.  a.  (33  Vic.  No.  22)  172;  S.  A.  a.  (No.  567)  146;  Q.  e.  (27  Vio.  No.  4)  135;  N.  Z. 
233.  —  The  petitioning  creditors  seeking  to  have  a  company  wound  up  by  the  Court,  where 
the  company  is  in  voluntary  liquidation,  must  show  a  primd  facie  case  that  they  will  be 
prejudiced  by  »  voluntary  windiug-up.  —  Great  Fingall  Association  G.M.  Co.  v.  Harness,  4 
C.  L.  R.  223. 

151.  =  S.  A.  a.  (No.  557)  §  147. 

Court  may  have  regard  to  wishes  of  creditors,  members,  or  contributories.  152. 
The  court  may,  in  determining  whether  a  company  is  to  be  wound  up  under  order 
of  the  Court  or  voluntarily,  and  also  in  the  appointment  of  an  official  hquidator  or 
official  hquidators,  and  in  aU  other  matters  relating  to  a  winding-up,  either  under 
Order  of  the  Court  or  voluntarily,  have  regard  to  the  wishes  of  the  creditors,  members, 
or  contributories,  as  proved  to  it  by  sufficient  evidence,  and  may  direct  meetings 
of  the  creditors,  members,  or  contributories  to  be  summoned,  held,  and  regulated 
in  such  manner  as  the  Covut  may  direct,  for  the  purpose  of  ascertaining  their  wishes, 
and  may  appoint  a  person  to  act  as  chairman  of  any  such  meeting  and  to  report  the 
result  of  such  meeting  to  the  coiu't.  In  the  case  of  creditors  regard  shall  be  had  to 
the  value  of  the  debts  due  to  each  creditor,  and  in  the  c£ise  of  members  or  con- 
tributories to  the  number  of  votes  conferred  on  each  member  or  contributory  by 
the  articles  of  the  company.  —  E.  §  145;  N.  S.  W.  a.  (No.  40  of  1899)  100;  V.  a.  (No.  1074) 
86;  T.  a.  (33  Vic.  No.  22)  124;1S.  A.  ».  (No.  557)  153  (1);  Q.  e.  (27  Vio.  No.  4)  90;  N.  Z.  185. 

—  Where  a  large  majority  of  the  shareholders  of  a  company  in  voluntary  liquidation  desired 
that  the  voluntary  liquidation  should  be  continued,  but  nearly  aU  were  in  some  degree  holders 
of  shares  in  respect  of  which  a  liability  was  asserted,  and  a  substantial  body  of  creditors 
desired  a  compulsory  winding-up  order,  it  was  held,  that  the  discretion  of  the  Judge  in  ordering 
a  compulsory  winding-up  would  not  be  disturbed  on  appeal.  —  Great  Fingall  Association  G.  M. 
Co.  v.  Harness,  4  C.  L.  R.  223. 

Provisions  applying  to  winding-up,   whether  under  order  of  the  Court  or  voluntary. 

153—155.  =  S.  A.  a.  (No.  557)  §  148,  151—152. 

156.  =  S.  A.  a.  (No.  557)  §  153  (2—3),  except:  "it  shall  be  his  duty  to  summon" 
is  substituted  for  "he  shaU  summon". 

157.  =  S.  A.  a.  (No.  557)  §  154. 

No  call  in  certain  cases.  158.  Unless  the  contrary  shall  be  provided  by  the 
memorandum  or  articles,  no  call  shall  be  made  for  the  purpose  only  of  placing 
shares  not  fully  paid  up  upon  an  equaUty  with  shares  issued  as  paid  up  to  a  greater 
amount  in  cases  where  such  greater  amount  shall  not  have  been  actually  paid  in  cash. 

—  8.  A.  a.  (No.  557),  155. 

159—161.  =  S.  A.  a.  (No.  557)  §  156—158. 

162.  =  S.  A.  a.  (No.  557)  §  159,  except:  "six"  is  substituted  for  "five",  and 
"five"  for  "four". 

163—164.  =  S.  A.  a  (No.  557)  §  160—161. 

165—167.  =  S.  A.  a.  (No.  557)  §  163—165. 

168.  =  S.  A.  a.  (No.  557)  §  166,  except :  "thing  in  action"  is  substituted  for 
"chose  in  action"  in  both  places  where  it  occurs. 

169—171.  =  S.  A.  a.  (No.  557)  §  167—169. 

172.  =  S.  A.  a.  (No.  557)  §  170,  except:  "section  8"  is  substituted  for  "section  6", 
"1880"  for  "1878",  "1893"  for  "1892",  and  "The  Joint  Stock  Companies  Ordinance, 
1858"  for  "The  Companies  Act,  1864". 

33* 
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173—177.  =  S.  A.  a.  (No.  557)  §  171—175. 

178.  =  S.  A.  a.  (No.  557)  §  176,  except:  "and  of  the  Arbitration  Act,  1891", 
is  omitted;  in  lieu  of  "and  the  Arbitration  Act,  1891,  shall  apply  to  the  case  accord- 
ingly" is  substituted  the  following:  "and  an  umpire  to  be  chosen  by  the  arbitrators; 
and  the  dissentient  member  shall  in  writing  appoint  an  arbitrator,  and  give  the 
liquidator  written  notice  thereof,  and  the  liquidator  shall  within  14  days  after 
receipt  of  such  notice,  appoint  an  arbitrator  on  his  part  and  give  notice  of  such 
appointment  to  the  dissentient  member.  The  submission  to  arbitration  may  be 
made  a  rule  of  the  court,  and  the  umpire  shall  be  appointed  and  the  reference  con- 
ducted in  the  manner  by  the  17th  and  18th  sections  of  The  Railways  Act,  1878, 
directed  with  respect  to  arbitrations  under  that  Act". 

179.  =  S.  A.  a.  (No.  557)  §  177. 

180.  =  S.  A.  a.  (No.  557)  §  178,  except:  in  (1)  and  (2)  "bankruptcy"  is  substitu- 
ted for  "insolvency". 

181.  =  S.  A.  a.  (No.  557)  §  179,  except:  "the  Ordinance"  is  substituted  for 
"The  Companies  Act,  1864". 

182—186.  =  S.  A.  a.  (No.  557)  §  180—184. 

187.  =  S.  A.  a.  (No.  557)  §  185,  except:  "Colony"  is  substituted  for  "Province, 
and  a  hst  thereof  filed  with  the  Registrar". 
188—190.  =  S.  A.  a.  (No.  557)  §  186—188. 

Part  VI.    The  Winding-up  of  unregistered  Companies. 

191.  =  S.  A.  a.  (No.  557)  §  189,  except:  "the  Ordinance,  The  Mining  Com- 
panies Act,  1888",  is  substituted  for  "The  Companies  Act,  1864,  The  Mining  Com- 
panies Act,  1881" ;  in  (4)  b)  "or"  is  omitted  between  "secured"  and  "compounded". 
This  latter  is  probably  a  typographical  error. 

192.  =  S.  A.  a.  (No.  557)  §  190,  except:  in  (2)  "bankruptcy"  is  substituted  for 
"insolvency",  and  "a  bankrupt"  for  "an  insolvent". 

193—194.  =  S.  A.  a.  (No.  557)  §  191—192. 

195.  =  S.  A.  a.  (No.  557)  §  193,  except:  "things  in  action"  is  substituted  for 
"choses  in  action". 

196.  =  S.  A.  a.  (No.  557)  §  194. 

Part  VII.    Striking  defunct  Companies  off  the  Register. 

197.  =  S.  A.  a.  (No.  557)  §  195,  except:  in  (1)  "of  his  own  knowledge  or  upon 
information  supphed  in  writing  by  a  creditor  or  shareholder"  is  inserted  after 
"Registrar";  in  (2)  "two  months"  is  substituted  for  "one  month  (or,  in  case  the 
registered  office  of  the  company  is  in  the  Northern  Territory,  within  six  months)" 
in  both  places  where  it  occurs;  in  (3)  "or,  if  the  registered  office  of  the  company  is 
in  the  Northern  Territory,  six  months"  is  omitted. 

Part   VIII.     Foreign  Companies.^) 

198.  1—2.  =  S.  A.  a.  (No.  557),  §  196  (1—2).,  except:  in  introductory  para- 
graph" subject  to  the  provisions  of  section  212"  is  inserted  before  "a  foreign 
company",  and  Colony"  is  substituted  for  "Province";  in  1.  "Colony"  is  substituted 
for  "Province"  in  both  places  where  it  occurs;  in  2.  a)  the  entire  sentence  beginning 
with  "or  if  the  company  is  not  incorporated"  is  omitted.  3.  (as  amended  by  b.  [60  Vic. 
No.  2]  §  2)  The  said  declaration  shaU  be  made  before  a  notary  public,  British  consul, 
vice-consul,  consular  agent,  commissioner  for  taking  affidavits  in  the  Supreme 
Court  of  said  Colony,  or  other  person  lawfully  authorised  to  take  the  same.  4.  The 
attorney  so  appointed  shall  deposit  in  the  office  of  the  Registrar  the  power  of  at- 
torney with  the  said  declaration  indorsed  thereon  or  annexed  thereto,  and  a  certified 
copy  of  the  certificate  of  incorporation  of  the  company,  or  a  document  of  similar 
effect,  or  the  act  of  incorporation  of  the  company.  5.  (as  amended  by  b.  [60  Vic. 
No.  2]  §  3)  The  company  shaU  have  an  office  or  place  of  business  in  some  town  or 
place  to  be  approved  of  by  the  Registrar  in  the  said  Colony  where  all  legal  proceedings 
may  be  served  upon  and  all  notices  addressed  or  given  to  the  company,  and  the 
said  attorney  shall  give  notice  in  three  consecutive  issues  of  the  Gfovernment  Gazette 

1)  See  also  the  following  Acts,  reprinted  infra:  b.  (60  Vic.  No.  2);  o.  (61  Vio.  No.  35); 
d.  (62  Vic.  No.  28);  e.  (63  Vio.    No.  54);  f.  (2  Edw.  7.  No.  19). 
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and  of  a  daily  newspaper  circulating  in  Perth  stating  where  such  office  or  place 
of  business  is  situated,  and  a  copy  of  each  issue  of  the  Government  Gazette  and'bf 
each  daily  newspaper  shall  be  deposited  in  the  office  of  the  Registrar,  and  a  fee 
of  five  shiUings  shall  be  payable  in  respect  of  all  copies  so  filed.  6.  Is  added 
by  f.  (2  Edw.  7,  No.  19)  §  2,  infra,  q.  v.)  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7; 
V.  f.  (No.  1482)  70;  T.  f.  (59  Vic.  No.  17)  5;  S.  A.  a.  (No.  557)  196;  Q.  1.  (59  Vic.  No.  2)  3—7; 
N.  Z.  298,  305.  —  A  company  engaging  in  one  transaction  on  the  Colony  is  not  thereby  deemed 
to  be  carrying  on  business  in  Western  Australia,  and  need  not  appoint  an  attorney  under  a 
registered  power.  —  Lamson's  Store  Service  Co.  v.  Weidenbach  &  Co.'s  Trustees,  7  W.  A. 
L.  R.  166. 

199.  =  S.  A.  a.  (No.  557)  §  197,  except:  "of  The  Companies  Act  Amevdment 
Act,  1886,  or  of  section  196"  is  omitted. 

200.  =  S.  A.  a.  (No.  557)  §  198,  except:  "every  power  of  attorney  granted  by 
a  foreign  company  which  shall  have  been  so  deposited  in  the  office  of  the  Re- 
gistrar" is  substituted  for  the  beginning  words  of  the  S.  A.  Act,  up  to  the  words 
"section  196  of  this  Act"  inclusive. 

Proceedings  on  death  or  revocation  of  power  of  attorney.  201.  [As  amended 
by  f .  (2  Edw.  7,  No.  19)  §  3.]  In  the  event  of  the  death  of  any  sole  or  sole  surviving 
attorney  whose  power  of  attorney  shall  have  been  deposited  in  the  office  of  the 
Registrar  under  this  Part  of  this  Act,  or  in  the  event  of  the  fUing  under  the  last 
preceding  section  of  a  notice  of  revocation  of  the  power  of  any  such  attorney,  the 
company  shall  not  from  the  expiration  of  six  months  after  such  death,  or  one  month 
or  such  extended  time  as  may  be  allowed  under  special  circumstances  by  the 
Registrar,  after  the  filing  of  such  notice,  carry  on  business  in  the  said  Colony, 
until  the  provisions  of  subsections  1.,  2.,  3.,  and  4.  of  section  198  shall  have  been 
compUed  with,  or  again  compUed  with,  as  the  case  may  be. 

Notice  of  change  of  office.  202.  [As  amended  by  b.  (60  Vic.  No.  2)  §  3.]  1.  If  after 
notice  given  under  subsection  5.  of  section  198  of  this  Act  of  the  situation  of  the 
office  or  place  of  business  of  the  company  the  situation  of  the  same  shaU  be  changed, 
the  attorney  of  the  company  shall  forthwith  give  notice  of  such  change  in  three 
consecutive  issues  of  the  Government  Gazette  and  of  one  daily  newspaper  pubhshed 
in  Perth,  and  a  copy  of  each  issue  of  the  Government  Gazette  and  of  each  daily  news- 
paper shaU  be  deposited  in  the  office  of  the  Registrar,  and  a  fee  of  five  shillings 
shall  be  payable  in  respect  of  aU  copies  so  filed.  2.  =  S.  A.  a.  (No.  557)  §  200  (2). 
—  N.  S.  W.  c.  (No.  22  of  1906)  12;  V.  f.  (No.  1482)  73;  T.  f.  (69  Vic.  No.  17)  12,  g.  (62  Vic. 
No.  26)  16;  S.  A.  a.  (No.  557)  200;  Q.  1.  (59  Vic.  No.  2)  8;  N.  Z.  302  (2,  5). 

203.  =  S.  A.  a.  (No.  557)  §  201.  —  B.  §  274;  T.  f.  (59  Vic.  No.  17)  29,  30;  S.  A.  a. 
(No.  557)  201.  —  In  an  action  by  a  foreign  company  in  the  Local  Court  the  company  must  prove 
that  it  is  an  incorporated  company  and  that  it  has  complied  with  the  provisions  of  this  Act.  — 
Hansen  v.  Millar'slKarri  &  Jarrah  Co.,  7  W.  A.  L.  R.  266. 

204.  =  S.  a:  a.  (No.  557)  §  202. 

205.  =  S.  A.  a.  (No.  557)  §  203,  except:  "vmder  this  Act  as  aforesaid"  is  sub- 
stituted for  "section  196,  subsection  V.  of  this  Act,  or  under  section  11,  subsection  1 
or  3  of  The  Companies  Act  Amendment  Act,  1886" . 

206.  =  S.  A.  a.  (No.  557)  §  204  (1),  except:  "section  198"  is  substituted  for 
"section  196",  and  "piu-suance  of  the  same  section"  for  "pursuance  of  the  same 
subsection". 

207.  =  S.  A.  a.  (No.  557)  §  204  (2). 

208.  =  S.  A.  a.  (No.  557)  §  205,  except:  "Colony"  is  substituted  for  "Pro- 
vince", and  "one  West  Austrahan  daily  newspaper  circulating  in  Perth"  for  "two 
South  Australian  daily  newspapers  circulating  in  Adelaide". 

209.  =  S.  A.  a.  (No.  557)  §  206,  except:  "198"  is  substituted  for  "196". 

210.  =  S.  A.  a.  (No.  557)  §  207. 

211.  =  S.  A.  a.  (No.  557)  §  208,  except:  "Colony"  is  substituted  for  "Pro- 
vince". 

212.  =  S.  A.  a.  (No.  557)  §  209,  except:  "incorporated  in  Great  Britain  and 
Ireland  and"  is  omitted. 

Part  IX.    No-Liability  Companies.    Galls. 

Calls  and  notice  thereof.    213.   The  calls  upon  shares  in  every  company  shall 

be  made  payable  on  a  day  not  less  than  fotu'teen  days  from  the  day  on  which  the 

call  shall  be  made.   When  a  call  has  been  made,  notice  of  the  day  when  it  wiU  be 

payable,  and  of  the  place  of  payment  thereof,  shall  be  pubhshed  in  the  Government 
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Gazette,  and  in  a  daily  newspaper  published  in  Perth,  or  in  case  the  registered  office 
shall  be  in  any  place  other  than  Perth,  in  one  or  more  newspapers  circulating  in  the 
locality  wherein  the  registered  office  of  the  company  shall  be  situated.  —  V.  f. 
(No.  1482)  8;  S.  A.  a.  (No.  557)  211.—  See  note  to  S.  A.  a.  (No.  657)  §  211. 

214—216.  =  S.  A.  a.  (No.  557)  §  212—213. 

216.  =  S.  A.  a.  (No.  557)  §  214,  except:  in  (1)  "notice  of  which  shaU  be"  is 
omitted,  and  "Perth"  is  substituted  for  "Adelaide"  in  both  places  where  it  occurs. 

217—221.  =  S.  A.  a.  (No.  557)  §  215—219. 

Part  X.    The  Liability  of  Directors  and  Promoters. 

222.  =  S.  A.  a.  (No.  557)  §  221  (1,  2,  3,  5). 
223—225.  =  S.  A.  a.  (No.  557)  §  222—224. 

Part  XI.    Miscellaneous. 

226.  =  S.  A.  a.  (No.  557)  §  226. 

Assignment  equivalent  to  bankruptcy.  227.  For  the  purposes  of  this  Act,  and 
so  far  as  practicable,  any  person  who  shall  make  a  conveyance  or  assignment  for 
the  benefit  of  his  creditors,  shall  be  deemed  to  have  become  bankrupt,  and  the  pro- 
visions of  this  Act  with  respect  to  bankruptcy  and  the  trustee  of  a  bankrupt,  shall, 
so  far  as  applicable,  apply  to  such  assignment  and  the  trustee  thereof.  —  N,  S.  W.  a. 
(No.  40  of  1899)  263,  264;  Q.  h.  (56  Vic.    No.  24)  21. 

228.  =  S.  A.  a.  (No.  557)  §  228,  except:  "or  manager"  is  inserted  after  "any 
secretary". 

229.  =  S.  A.  a.  (No.  557)  §  229,  except:  "or  manager"  is  inserted  after  "any 
such  secretary". 

230.  =  S.  A.  a.  (No.  557)  §  230. 

231.  =  S.  A.  a.  (No.  557)  §  231,  except:  "Crown  SoUcitor"  is  substituted  for 
"Attorney-General" . 

232—233.  =  S.  A.  a.  (No.  557)  §  232—233. 

234.  =  S.  A.  a.  (No.  557)  §  234,  except :  "at  the  discretion  of  the  court  to  be 
kept  in  penal  servitude  for  life  or  for  any  term  not  less  than  five  years,  or  to  be 
imprisoned  for  any  term  not  exceeding  two  years  with  or  without  hard  labour"  is 
substituted  for  "to  Hke  punishment  as  if  he  had  been  convicted  of  obtaining  money 
under  a  false  pretence". 

235—238.  =  S.  A.  a.  (No.  557)  §  235—238. 

239.  =  S.  A.  a.  (No.  557)  §  239,  except:  "Colony"  is  substituted  for  "Province". 

Notices  and  legal  proceedings. 

240—242,  =  S.  A.  a.  (No.  557)  §  240—242. 

243.  =  S.  A.  a.  (No.  557)  §  243,  except:  in  (1)  "the  Court,  or  any  Judge  or  magi- 
strate having  jurisdiction  in  such  court"  is  substituted  for  "the  said  court,  or  any 
Judge  or  special  magistrate  having  jurisdiction  in  interlocutory  proceedings  in  such 
Court",  and  "Judge  or  magistrate  shall  seem  fit"  is  substituted  for  "or  Judge  shall 
seem  fit" ;  in  (2)  "Colony"  is  substituted  for  "Province" ;  in  (3)  "special"  is  omitted; 
in  (4)  "special"  is  omitted. 

244.  =  S.  A.  a.  (No.  557)  §  244,  except:  "Colony  in  petty  sessions"  is  substituted 
for  "Province". 

Proceedings  before  justices.  245.  AH  the  proceedings  before  justices  shall  be 
regulated  by  Ordinance  No.  5  of  1850,  the  14  Victoria,  No.  5,  and  any  other  Act 
that  may  be  law  in.  that  behalf. 

246.  =  S.  A.  a.  (No.  557)  §  246,  except:  "Colony"  is  substituted  for  "Province". 

247.  =  S.  A.  a.  (No.  557)  §  247,  except:  "and  the  proceedings  in  such  appeal 
shall  be  conducted  and  regulated  in  manner  prescribed  by  Part  IX  of  The  Police 
Act,  1892"  is  substituted  for  everything  in  the  S.  A.  Act  beginning  with  "which 
appeal  shall  be  to  the  Local  Court  of  Adelaide,  etc.". 

248—249.  =  S.  A.  a.  (No.  557)  §  249—250. 
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Schedules. 

First  Schedule. 


No.  of  Act. 

Title. 

22  Vio.  6. 

An  Ordinance  for  the  incorporation  and  regulation  of  joint  stock  com- 

panies and  other  associations,  and  for  limiting  the  liabiUty  of  certain  of 

the  same. 

48  Vio.  19. 

An  Act  to  extend  the  provisions  of  The  Joint  Stock  Gom/paniea  Ordinance, 

1858,  to  insurance  companies. 

61  Tic.  32. 

An  Act  for  the  incorporation  and  winding  up  of  mining  companies. 

Second  Schedule  (§  16). 

(This  is  identical  with  the  Second  Schedule  of  the  South  Australian  principal  Act,  except; 
In  the  numbering  of  the  sections  the  following  changes:  S.  A.  §  7  =  W.  A.  §  6,  last  sentence, 
beginning  with  '^a  call";  S.  A.  §  7  A  =  W.  A.  §  7;  S.  A.  §  46  =  W.  A.  §  45  A;  and  beginning 
with  §  47  of  S.  A.  the  numbering  of  the  W.  A.  Act  is  always  one  less.  Throughout  "Colony' 
is  substituted  for  "Province",  and  "bankruptcy"  or  "bankrupt"  for  "insolvency"  or  "insolvent". 
In  §31  "four  months"  is  substituted  for  "six  months";  in  §  14  "legal  personal  representative" 
is  substituted  for  "representative" ;  in  §  24  and  §  57  (=  S.  A.  §  58)  "1893"  is  substituted  for  "1892" ; 
in  §  39  "five  additional  members  up  to  fifty,  and  one  for  every  ten  additional  members  after 
fifty"  is  substituted  for  "ten  additional  members".  In  §  83  (=  S.  A.  §  84)  the  foUowmg  words 
are  added  at  the  end:  "arranged  vmder  the  heads  appearing  in  the  form  annexed  to  this  Table, 
or  as  near  thereto  as  circumstances  admit".  In  §  99  (=  S.  A.  §  100)  "were  dead"  is  substituted 
for  "was  dead".     The  W.  A.  Act  adds  the  form  annexed  to  N.  S.  W.  Sched.  II.,  Table  A.) 


Third  Schedule. 
(This  is  identical  with  the  Third  Schedule  of  the  South  AustraUan  Act.) 


Fourth  Schedule. 
(This  is  identical  with  the  Fourth  Schedule  of  the  South  Australian  Act.) 


Fifth  Schedule. 
(This  is  identical  with  the  Fifth  Schedule  of  the  South  Australian  Act,  except  "1893"  is 
substituted  for  "1892".)  

Sixth  Schedule. 
(This  is  identical  with  the  Sixth  Schedule  of  the  South  AustraUan  Act,  except  in  Form  B 
"Perth"  is  substituted  for  "Adelaide".    Form  C  is  not  given.) 


Seventh  Schedule. 
(This  is  identical  with  the  Seventh  Schedule  of  the  South  Australian  Act,  excepts  Throughout 
'Terth"  is  substituted  for  "Adelaide",  and  "Companiea  Act,  1893",  for  "Companies  Act,  1892". 
In  §2  (a)  "one  daUy  Perth  newspaper"  is  substituted  for  "two  daily  Adelaide  newspapers". 
In  §  19  "Western  Australia"  is  substituted  for  "South  Australia",  and  in  §  30  "168"  is  substituted 
for  "167".  Itt  §  31  the  last  sentence  reads  as  follows:  "All  such  certificates  shall  state  whether 
the  debts  or  claims  are  allowed  or  disallowed,  and  whether  allowed  as  against  any  particular 
assets,  or  in  any  other  qualified  or  special  manner,  and  notice  shall  be  given  by  the  official 
liquidator  to  the  several  creditors  who  have  filed  affidavits  of  the  allowance  or  disallowance  of 
their  respective  claims".  In  §  32  "be  verified  by  the  affidavit  of  the  official  liquidator,  and  shall" 
is  inserted  after  "no-liabiUty  company".  In  §  43  "has  been  given"  is  substituted  for  "have 
been  given".  In  §  44  "attend  the  proceedings"  is  substituted  for  "attend  any  proceedings". 
In  8  48  "Colony"  is  substituted  for  'Trovmce".  In  Form  No.  6  the  beginning  words  are:  "Upon 
hearing  the  application"  mstead  of  "Upon  the  appUcation".  In  No.  12  "in  a  suit"  is  substituted 
for  "in  an  admmistration  action".  In  the  Rules  for  Meetmgs  of  Creditors,  m  Rule  1  two'  is 
omitted  before  "daily  newspapers",  in  Rule  11  "and  shall  be  issued  by  the  Uquidator"  is  added 
«t  the  end,  in  Rule  12  "is  deposited"  is  substituted  for  "be  deposited".) 
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b)  60  Vic.  No.  2.   An  Act  to  amend  the  Companies  Act,  1893 
(23d  September,  1896). 

Short  title.  1,  This  Act  may  be  cited  for  all  purposes  as  the  Companies  Act,  1893, 
Amendment  Act,  1896,  and  shall  be  incorporated  with  and  read  as  part  of  the  Com- 
paniea  Act,  1893. 

[2  amends  a.  (56  Vic.  No.  8)  §  198  (3),  supra,  and  is  there  incorporated.] 

[3  amends  a.  (56  Vic.  No.  8)  §  198  (5)  and  202  (1),  supra,  and  is  there  incor- 
porated.] 

Foreign  company  may  obtain  certificate  of  compliance  with  principal  Act.  4.  Any 
foreign  company  which  has,  before  the  passing  of  tWs  Act,  complied,  or  may  hereafter 
comply,  with  sections  one  hmidred  and  ninety-eight  or  two  hmidred,  and  two  hundred 
and  one  or  two  himdred  and  two,  as  the  case  may  require,  may  obtain  from  the 
Registrar  (who  shall  give  to  such  company)  a  certificate  imder  his  hand  and  seal, 
in  the  form  in  the  Schedule  hereto,  that  such  company  has  complied  with  the  pro- 
visions of  the  aforesaid  sections;  and  such  certificate  shall  be  conclusive  evidence 
that  such  sections  have  been  complied  with  by  the  company,  and  shall,  as  against 
the  company,  be  conclusive  evidence,  and,  for  all  other  purposes,  be  presumptive 
evidence  that  such  company  has  been  duly  incorporated.  A  fee  of  one  pound  one 
shilling  shall  be  payable  on  every  such  certificate.  —  N.  S.  W.  o.  (No.  22  of  1906)  11; 
V.  f.  (No.  1482)  72;  T.  f.  (69  Vie.  No.  17)  13,  g.  (62  Vic.  No.  26)  10;  S.  A.  a.  (No.  557)  204; 
N.  Z.  303.  

Schedule. 

The  Companies  Act,  1893,  Amendment  Act,  1896. 
This  is  to  certify  that  has  complied  with  sectiona 

of  this  Act,  and  it  appears  that  such  company  has  been  duly 
incorporated. 

Given  under  my  hand  and  seal  this  day  of  A.D.  18 

Registrar  of  Companies. 


c)  61  Vic.  No.  35.   An  Act  to  amend  the  Companies  Act,  1893 
(23  d  December,  1897). 

Interpretation.  1.  [As  amended  by  d.  (62Vic.  No.  28)§1.]  In  this  Act  the  following 
terms  shaU  have  the  meanings  hereinafter  assigned  to  them,  if  not  inconsistent 
with  the  context  or  subject  matter:  "Principal  register"  shaU  mean  the  register  of 
members  of  any  foreign  company  kept  at  the  principal  office  of  such  company 
outside  the  Colony.  "Local  register"  shall  mean  the  register  established  by  this  Act. 
"Colonial  seal"  shall  mean  the  common  seal  of  the  company  in  use  in  the  Colony. 
"Colony"  means  the  Colony  of  Western  AustraUa.  "Foreign  company"  shall  mean 
any  joint  stock  company,  or  corporation  duly  incorporated  for  trading  or  other 
business  purposes  according  to  the  law  in  force  in.  the  country  in  which  it  is  incorpo- 
rated, other  than  a  company  incorporated  in  Western  Austraha.  "Representative" 
means  an  executor  or  administrator,  and  includes  the  Curator  of  Intestate  Estates 
in  cases  where  the  Court  shall  have  authorised  him  to  administer  the  estate  of  a 
deceased  person.  It  also  includes  "devisee"  and  "heir-at-law"  where  a  devisee  or 
heir-at-law  is  liable  as  a  contributory.  "Principal  Act"  shall  mean  the  Companies 
Act,  1893.  "Court"  shall  mean  the  Supreme  Court  or  a  Judge  thereof.  "Attorney" 
shall  include  agent,  director,  manager,  and  secretary,  whether  appointed  by  power 
of  attorney  or  otherwise,  or  any  person  for  the  time  being  discharging  any  of  such 
offices  in  said  Colony.  —  N.  S.  W.  c.  (No.  22  of  1906)  2;  V.  f.  (No.  1482)  70  (1);  S.  A.  a. 
(No.  557)  3;  Q.  1.  (59  Vic.  No.  2)  2;  N.  Z.  297. 

[2  is  repealed  by  d.  (62  Vic.  No.  28)  §  2.  In  its  place  are  substituted  the  pro- 
visions of  §  3  of  that  Act,  as  amended,  infra.] 

Notice  of  trust  not  to  be  entered  in  register.  3.  No  notice  of  any  trust,  expressed, 
impUed,  or  constructive,  need  be  entered  on  the  register  of  members,  or  be  receivable 
by  the  company. 


COMPANIES  ACT  AMENDMENT  ACT,  1897.  521 

Colonial  register  to  be  deemed  part  of  company's  register  of  members.  5.  A  colo- 
nial register  shall,  as  regards  the  parties  entered  therein,  be  deemed  to  be  a  part 
of  the  company's  register  of  members,  and  shall  be  prima  facie  evidence  of  aU  par- 
ticulars entered  therein. 

Certificate  to  be  prim^  facie  evidence  of  title.  6.  There  shall  be  kept  at  the  office 
of  every  foreign  company  having  a  local  register,  a  colonial  seal  and  a  certificate 
under  the  colonial  seal  of  the  company,  specifying  any  share  or  shares,  or  stock 
held  by  any  member  thereof  [?]^),  shall  be  frimd  facie  evidence  of  the  title  of  the 
member  to  the  share  or  shares,  or  stock  therein  specified.  —  E.  7  Edw.  7,  o.  50, 
§  35  (3). 

Inspection  of  register.  Penalty  for  refusal  of  inspection.  7.  1.  The  local  register 
of  members  shall  be  kept  at  the  registered  office  of  the  company  in  the  Colony,  and, 
except  when  closed  as  hereinafter  mentioned,  shall,  during  not  less  than  two  hours 
in  each  day  upon  which  the  registered  office  of  the  company  shall  be  open  for  business, 
be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection  of  any  other 
person  on  the  payment  of  one  shilling  or  such  less  sum  as  the  company  may  prescribe 
for  each  inspection,  and  every  such  member  or  other  person  may  demand  a  copy 
of  such  register,  or  any  part  thereof,  or  of  any  Ust  or  summary  prepared  under 
section  thirty  of  the  principal  Act,  on  payment  of  sixpence  for  every  one  hundred 
words  required  to  be  copied.  2.  If  such  inspection  or  copy  be  refused,  or  if  the  com- 
pany shall  neglect  to  comply  with  the  lawful  demand  for  such  inspection  of  2)  copy, 
the  company  shall  incur,  for  each  refusal  or  neglect,  a  penalty  not  exceeding  two 
pounds,  and  a  further  penalty  not  exceeding  two  pounds  for  every  day  during  which 
such  refusal  or  neglect  continues,  and  every  attorney  of  the  company  who  knowingly 
and  wilfully  authorises  or  permits  such  refusal  or  neglect  shall  incur  the  hke  penalty. 
In  addition  to  the  above  penalty  a  Judge  may,  by  order,  compel  an  immediate  in- 
spection of  the  local  register,  and  make  such  further  or  other  order  as  the  nature  of 
the  case  requires. 

Register  may  be  closed.  8.  Any  foreign  company  may,  upon  giving  notice  by 
advertisement  in  any  newspaper  published  in  Perth,  or  in  the  place  nearest  to  the 
registered  office  of  the  company,  close  the  local  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year,  provided  that  the  register 
shall  not  be  closed  at  any  one  period  for  more  than  seven  consecutive  days. 

Validity  of  transfer  of  shares  of  deceased  person.  9.  Any  transfer  of  the  shares 
or  other  interest  registered  in  a  colonial  register  of  a  deceased  member  of  a  foreign 
company,  made  by  his  representative,  shall,  notwithstanding  such  representative 
may  not  himself  be  a  member,  be  of  the  same  validity  as  if  he  had  been  a  member 
at  the  time  of  the  execution  of  the  instrument  of  transfer. 

Notice  of  rectification  to  be  given  to  Registrar.  10.  When  an  order  has  been 
made  rectifying  the  local  register  in  the  case  of  a  company  hereby  required  to  send 
in  a  list  of  its  members  to  the  Registrar  of  Companies  under  the  principal  Act,  the 
Court  shall,  by  its  order,  direct  that  due  notice  of  such  rectification  be  given  to  the 
Registrar. 

Register  to  be  evidence.  11.  The  local  register  of  members  shall  be  prima  facie 
evidence  of  aU  matters  by  this  Act  directed  or  authorised  to  be  inserted  therein. 

Dividends,  how  payable.  12.  The  dividends  in  foreign  companies  accruing  due 
from  time  to  time,  in  respect  of  shares  on  any  local  register,  shall  be  notified  by  the 
officer  in  charge  of  such  local  register,  by  letter  or  post  card  to  the  shareholders  on 
such  local  register,  and  by  advertisement  in  the  newspaper  published  nearest  to  the 
place  of  such  local  register,  and  shall  be  payable  at  the  registered  office  of  the  com- 
pany in  the  Colony  to  the  shareholders  on  such  local  register  at  a  time  not  later 
than  foiurteen  days  from  the  date  on  which  such  dividends  have  been  declared 
payable  at  the  foreign  office  of  the  company. 

Register  of  mortgages,  bills  of  sale,  etc.,  to  be  kept.  Penalty  for  default.  Register 
of  mortgages,  etc.,  to  be  open  to  inspection.  13.  1.  Every  foreign  company  shall  keep  at 
its  registered  office  in  the  Colony,  a  register  of  aU  mortgages,  bills  of  sale,  and  other 
charges  specifically  affecting  property  of  the  company  in  the  Colony,  and  shall 
enter  in  such  register,  in  respect  of  each  mortgage,  bill  of  sale,  or  charge,  a  short 
description  of  the  property  mortgaged  or  charged,  the  amount  of  charge  created 
and  the  rate  of  interest  payable,  and  the  names  of  the  mortgagees  or  persons  entitled 


1)  "Which"  (?),  —  '^)  Sic;  obviously  "or". 
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to  such  charge.  2.  If  any  such  property  of  a  foreign  company  registered  in  the  Colony 
shall  be  mortgaged  or  charged,  or  if  any  biU  of  sale  shall  be  given  without  such  entry 
as  aforesaid  being  made,  every  attorney  or  other  officer  of  such  company  who 
knowingly  and  wilfully  authorises  or  permits  the  omission  of  such  entry  shall 
incur  a  penalty  not  exceeding  fifty  pounds.  3.  The  register  of  mortgages,  bills 
of  sale,  and  charges  required  by  this  section,  shall  be  open  to  inspection  by  any 
person  at  all  reasonable  times,  and  if  such  inspection  be  refused,  any  officer  of 
the  company  refusing  the  same  and  every  attorney  of  the  company  authorising, 
or  knowingly  and  wilfully  permitting  such  refusal,  shall  incur  a  penalty  not  exceed- 
ing five  pounds,  and  a  further  penalty  not  exceeding  two  pounds  for  every  day 
during  which  such  refusal  continues,  and  in  addition  to  the  above  penalty  a  Judge 
may,  by  order,  compel  an  immediate  inspection  of  the  register.  —  E.  §  274;  N.  S. 
W.  c.  (No.  22  of  1906)  9.  —  The  debentures  of  a  foreign  company  carrying  on  business  in 
Western  Australia  require  registration  under  the  BiUa  of  Sale  Act,  1879,  as  amended  by  the 
BUla  of  Sale  Amendment  Act,  1892.  —  In  re  King  of  the  West  G.  M.  Co.,  Ltd.,  1  W.  A.  L.  R.70; 
Monger  &  Co.  v.  Clyde  Gold  Mines  (unreported,  see  1  W.  A.  L.  R.  70);  Transport  Trading  & 
Agency  Co.,  v.  Smith,  8  W.  A.  L.  R.  33.  —  An  English  company  carrying  on  business  in  Western 
Australia  issued  debentures  in  England,  which  were  not  registered  in  the  Colony.  One  month 
after  the  issue  of  the  debentures  the  company  gave  a  bill  of  sale  over  its  chattels  by  way  of 
collateral  security  to  the  said  debentures,  which  was  duly  registered.  In  January,  1898,  two 
months  after  the  bill  of  sale  was  given  a  petition  for  winding  up  was  presented,  on  which  a  winding' 
up  order  was  made  on  10th  February,  and  a  liquidator  appointed.  On  3d  February  the  agent 
and  trustee  of  the  debenture  holders  took  possession  of  the  books  and  assets  of  the  company  in 
the  Colony.  The  debentures  charged  the  undertakings  of  the  company  "and  all  its  property 
whatsoever  and  wheresoever,  both  present  and  future,  including  uncalled  capital  for  the  time 
being".  The  bill  of  sale  covered  all  property  then  or  at  any  future  time  to  be  in  the  hands  of 
the  company.  Held,  that  the  debenture  holders  were  entitled  to  the  whole  of  the  assets  of  the 
company,  including  the  book  debts  of  the  company.  —  In  re  Mackenzie  Grant  &  Co.,  1  W.  A.  L. 
R.   116. 

Short  title  and  incorporation.  14.  This  Act  shall  be  read  and  construed  with 
the  Companies  Act,  1893,  and  shall  be  known  as  the  Gompanies  Act  Amendment 
Act,  1897.  

First  Schedule. 

The  Companies  Act  Amendment  Act,  1897. 

Applicalion  of  Shareholder  in  Foreign  Company  to  he  j^aced  v/pon  the  Colonial  Begieter. 

I,  ,  of  , 

being  the  person  mentioned  in  the  annexed  certificate,  as  the  registered  holder  of 
shares,  numbered  to  inclusive,  in  the  ,  incorporated 

in  ,  do  hereby  apply  to  be  placed  on  the  Colonial  Register  as  proprietor 

of  the  said  shares. 

Dated  this  day  of  ,  18    . 

Witness: 

Second  Schedule. 
The  Companies  Act  Amendment  Act,  1897. 
Certificate  of  Deposit  of  Shares  lodged  for  transfer  to  the  Colonial  Register. 
This   is  to   certify  that  ,   of  ,   did,   on  the  day  of 

,  18    ,  deposit  with  me  at  the  Registered  Office,  in  the  Ciolony  of  Western 
Australia,  a  certificate  of  shares,  numbered  to  inclu- 

sive, in  the  ,  for  the  purpose  of  having  the  same  transferred  to  the  Local 

Register  under  the  above  Act. 

As  witness  my  hand,  at  ,  this  day  of  ,  18    . 

For  the  Company, 
A.B., 

(Attorney.) 
Note.   This  deposit-note  must  be  returned  to  the  office  before  a  certificate  of  the  shares 
nnder  the  above  Act  can  be  issued;  but  it  is  not  to  be  considered  as  a  guarantee  that  the  shares 
will  be  so  transferred,  and  attention  is  directed  to  Section  4  of  the  above  Act. 
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d)  62  Vic.  No.  28.    An  Act  to  amend  the  Companies  Act,  1893,  Amend- 
ment Act,  1897  (28th  October,  1898). 


[1  amends  c.  (61  Vic.  No.  35)  §  1,  and  is  there  incorporated.] 

[2  repeals  c.  (61  Vic.  No.  35)  §  2.] 

Local  register  to  be  kept  by  foreign  companies.  3.  [As  amended  by  e.  (63  Vic.  No.  54) 
§  2.]  Every  foreign  company  or  the  attorney  of  every  foreign  company  carrying 
on  business  in  this  Colony  shall,  in  the  case  of  companies  carrying  on  business  therein 
at  the  time  of  the  passing  of  this  Act,  within  two  calendar  months  from  such  time, 
and,  as  to  all  other  companies  so  carrying  on  business  at  any  time  after  the  passing 
of  this  Act,  within  two  calendar  months  from  the  deposit  in  the  office  of  the  Re- 
gistrar of  the  power  of  attorney,  in  accordance,  with  section  one  hundred  and  ninety- 
eight  of  the  Companies  Act,  1893,  open,  keep,  and  maintain,  or  cause  to  be  opened, 
kept,  and  maintained,  at  the  registered  office  of  the  said  company  in  the  Colony, 
a  register  of  shareholders  under  this  Act,  to  be  called  a  Colonial  Register,  for  the 
registration  of  shall  shareholders  in  such  company  who  may  apply  in  writing  to  such 
attorney  to  be  registered  therein.  Every  such  register  shall  be  kept  in  the  manner 
provided  by  Part.  III.  of  the  Gompanies  Act,  1893,  and  transfers  shall  be  effected 
on  such  register  in  the  same  manner  and  at  the  same  charges  as  on  the  register  kept 
at  the  head  office  of  the  company,  and  transfers  lodged  in  the  colonial  office  of  the 
company  shall  be  binding  upon  the  company,  and  the  Court  shaU  be  entitled  to 
exercise  the  same  jurisdiction  of  rectifying  the  same  as  is  by  section  thirty-six  of 
the  said  Act  vested  in  such  Courth  with  respect  to  a  register  of  a  company  incor- 
porated in  the  Colony.  Every  such  foreign  company  failing  or  refusing  to  comply 
with  the  provisions  of  this  section  shall  incur  a  penalty  not  exceeding  one  hundred 
pounds  for  every  day  during  which  such  refusal  or  non-compUance  shall  continue, 
to  be  recovered  in  a  summary  manner  before  any  two  justices  of  the  peace,  or  by 
action  or  suit  in  the  Supreme  Court,  and  shall  be  a  charge  on  the  property  of  the 
company,  and  in  addition  thereto,  if  such  default  continues  for  the  space  of  three 
calendar  months,  the  company,  and  every  person  acting  as  trustee  or  agent  for  the 
company  or  otherwise  on  its  behalf,  shall  thereafter  be  incapable,  while  so  in  default, 
of  bringing  or  maintaining  in  Western  Australia  any  action,  set-off,  counter-claim, 
or  other  legal  proceeding  whatsoever  in  the  said  Colony. 

[§  4  is  repealed.] 

Transfer  of  shares.  5.  On  the  application  of  any  shareholder  on  the  Colonial 
Register,  his  shares  shall  be  transferred  to  the  register  of  the  head  office  of  the 
company. 

[§  6  is  repealed.] 

Exemption  from  stamp  duty  on  reconstruction.  7.  Whenever  a  new  incor- 
porated company  is  formed  by  reconstruction  upon  the  basis  of  a  sale  by  the 
liquidator  of  a  preexisting  company  to  the  new  company,  it  shall  be  lawful  for 
the  Colonial  Treasurer,  in  his  dicretion,  to  exempt  from  ad  valorem  duty,  wholly 
or  partially,  any  instrument  whereby  the  assets  of  the  preexisting  company  are 
transferred  to  the  new  company. 

Limitation  of  application  of  Act.  8.  [As  amended  by  e.  (63  Vic.  No.  54)  §  9.] 
The  first  six  sections  of  this  Act  shall  only  apply  to  companies  engaged  in  or 
authorised  to  engage  in  the  business  of  mining,  or  the  acquiring,  cutting,  or  selling 
of  indigenous  timber,  or  the  buying  or  selling  of  land  in  Western  Australia. 
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e)  63  Vic.  No.  54.  An  Act  to  amend  an  Act  passed  in  the  sixty- 
second  year  of  Her  Majesty,  and  numbered  twenty -eight,  intituled 
An  Act  to  amend  the  Companies  Act,   1893,  Amendment  Act,   1897 

(16th  December,  1899). 

Short  title  and  incorporation.  1.  This  Act  may  be  cited  as  the  Companies  Act 
Amendment  Act,  1899,  and  shall  be  construed  as  one  with  the  Companies  Act,  1893, 
hereinafter  called  the  principal  Act,  and  the  Acts  amending  the  same. 

[2  amends  d.  (62  Vic.  No.  28)  §  3,  supra  and  is  there  incorporated.] 

Power  to  reject  transfer  to  vest  in  attorney  or  local  board.  3.  If,  by  the  consti- 
tution of  the  foreign  company,  the  company  or  its  directors  have  power  to  reject 
a  transfer  of  shares,  such  power  shall,  in  respect  of  transfers  tendered  for  registration 
in  the  Colony,  be  vested  in  the  attorney  for  the  company  or  the  local  board  of 
directors. 

Transfer  of  shares  to  colonial  register.  4.  1.  Any  shareholder  in  a  foreign  com- 
pany who  desires  to  be  registered  in  the  colonial  register  may  deliver  an  application 
in  the  form  of  the  first  Schedule  hereto,  together  with  a  certificate  of  the  shares 
in  respect  of  which  he  desires  to  be  registered,  to  the  attorney  of  the  company  at 
its  registered  office  in  the  Colony.  2.  The  attorney  shall  thereupon  give  to  the 
shareholder  a  certificate  of  deposit  in  the  form  of  the  second  Schedule  hereto,  and 
shall,  with  due  diligence,  forward  the  share  certificate  to  the  principal  registered 
office  of  the  company ;  and  if  it  there  appears  that  no  encumbrances  or  unpaid  calls 
are  registered  against  or  due  upon  the  shares,  the  shares  shall  be  transferred  to  the 
colonial  register,  and  notice  of  such  transfer  shall  be  given  to  the  shareholder. 
3.  Upon  production  of  the  said  certificate  of  deposit,  after  notification  of  such 
transfer,  the  attorney  shall  issue  to  the  shareholder  a  certificate  indorsed  with  the 
words  "Colonial  Register",  showing  that  he  is  the  proprietor  of  the  shares,  and  such 
certificate  shall  be  of  the  same  force  and  effect  as  the  superseded  certificate.  4.  For 
any  failure  or  refusal  to  comply  with  this  section,  the  company  shall  incur  the  hke 
penalties,  and  suffer  the  like  disabOities  as  prescribed  by  section  two  hereof. 

On  reconstruction  liquidator  or  company  to  reserve  colonial  members'  share 
of  consideration.  Liquidator  to  send  to  Registrar  of  Supreme  Court  declaration  of 
compliance  with  this  section,  otherwise  no  property  in  the  Colony  to  pass.  Examination 
of  declaration  before  filing.  5,  1.  Whenever  a  foreign  company  carrying  on  business 
in  this  Colony  is  reconstructed  on  the  basis  of  a  sale  by  the  Uquidator  of  the  assets 
of  the  company  or  otherwise,  the  Uquidator  or  the  company  shall  reserve,  for  the 
benefit  of  the  members  of  the  company  registered  on  the  colonial  register  (herein- 
after called  the  colonial  members),  a  part  of  the  consideration  passing  to  the  recon- 
structing company,  proportioned  to  the  interests  of  the  colonial  members,  and  shall 
forthwith  cause  notice  of  such  reservation  to  be  published  in  the  Government  Gazette, 
and  to  be  deHvered  to  each  colonial  member,  or  sent  by  post  to  his  registered  address ; 
and  at  any  time  within  two  months  after  such  pubUcation  every  colonial  member 
may,  by  writing  under  his  hand  delivered  by  post  or  otherwise  to  the  hquidator 
or  the  company,  or  the  attorney  of  the  Uquidator,  or  of  the  company  in  the  Colony, 
claim  the  share  proportioned  to  the  interest  of  such  shareholder  in  the  part  of  the 
consideration  so  reserved,  and  shall  be  entitled  to  receive  the  same.  2.  The  liqui- 
dator or  the  company  shall  forward  to  the  Registrar  at  the  Supreme  Court  a  statutory 
declaration  made  by  the  hquidator  or  by  a  director  or  officer  of  the  company  autho- 
rised by  the  company  in  that  behalf,  stating  how  this  section  has  been  complied  with ; 
and  until  such  declaration  has  been  filed  no  conveyance,  transfer,  or  dealing  with 
any  property  of  the  company  shall  be  registered  in  the  Department  of  Mines  or  of 
Crown  Lands  or  in  the  Office  of  Land  Titles  or  in  the  office  for  the  registration  of 
deeds;  and  no  person  holding  any  property,  real  or  personal,  as  servant,  agent,  or 
trustee  on  behalf  of  the  company  shall  convey,  deal  with,  or  dispose  of  the  same, 
nor  shall  any  property  of  the  company  in  this  Colony  pass  to  the  purchaser  thereof. 
3.  Before  filing  any  declaration  purporting  to  comply  with  this  Act,  the  Registrar 
shall  examine  the  same  and  satisfy  himself  of  such  compliance. 

On  issue  of  new  shares  or  debentures,  colonial  members'  proportion  to  be  reserved. 
6.  Whenever  a  foreign  company  carrying  on  business  in  the  Colony  has  passed 
resolutions  authorising  the  issue  of  debentures  or  additional  shares,  the  company 
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shall  reserve  for  the  benefit  of  the  colonial  members  a  part  of  such  issue  proportioned 
to  the  interests  of  the  colonial  members,  and  shall  forthwith  cause  notice  of  such 
reservation  to  be  pubhshed  and  to  be  dehvered  in  hke  manner  as  is  hereinbefore 
provided  in  the  case  of  reconstruction ;  and,  at  any  time  within  two  months  of  such 
publication,  every  colonial  member  may,  by  writing  under  his  hand  dehvered  by 
post  or  otherwise  to  the  company,  or  to  the  attorney  of  the  company  in  this  Colony, 
claim  his  proportion  of  the  new  issue,  and  shall  be  entitled  to  receive  or  take  up  such 
proportion. 

Notice  of  any  right  or  option  accruing  to  members  to  be  given  in  Gazette,  and 
their  rights  reserved.  7.  Whenever  any  foreign  company  carrying  on  business  in 
the  Colony  has  passed  any  resolution,  or  entered  into  any  arrangement  whereby 
any  right  or  option  accrues  to  any  members  of  the  company,  or  its  attorney  in  the 
Colony,  the  company  shall  forthwith  cause  notice  of  such  right  or  option  to  be 
pubhshed  and  dehvered  in  hke  manner  as  is  hereinbefore  provided  in  the  case  of 
reconstruction,  and  shall  effectually  reserve  for  the  benefit  of  the  colonial  members 
the  power  to  exercise  such  right  or  option  tiU  the  end  of  two  months  from  the  date 
of  such  pubhcation;  and,  at  any  time  within  such  two  months,  every  colonial  member 
may,  by  writing  under  his  hand,  dehvered  by  post  or  otherwise  to  the  company, 
or  to  the  attorney  of  the  company  in  this  Colony,  claim  to  exercise  the  right  or  option 
so  accruing,  in  proportion  to  his  interest,  and  shall  thereupon  be  entitled  so  to  do. 
In  case  of  non-observance  of  this  or  of  the  last  preceding  section,  and  if,  within  six 
months  after  such  resolution  is  passed  or  arrangement  entered  into,  a  statutory 
declaration,  as  hereinafter  required,  has  not  been  made  and  filed  on  behalf  of  the 
company  with  the  Registrar  of  the  Supreme  Court,  the  company  shaU  thereafter 
be  incapable  of  bringing  or  maintaining,  either  directly  or  through  any  person 
acting  as  trustee  or  agent  on  its  behalf  in  Western  Australia,  any  action,  set-off, 
counterclaim,  or  other  legal  proceeding  whatsoever  in  the  Colony,  and  shall  so  remain 
incapable  until  such  statutory  declaration  is  so  made  and  filed.  The  statutory 
declaration  hereby  required  shall  be  made  by  a  director,  or  some  officer,  or  the 
local  attorney  of  the  company,  who  shall  thereby  declare  that  he  is  such  officer 
or  attorney,  and  is  authorised  by  the  company  to  make  the  declaration  for  the 
purpose  of  fihng  as  aforesaid,  and  shaU  state  that  every  colonial  member  who,  within 
two  months  after  the  pubhcation  by  the  company,  as  hereinbefore  required,  of  notice 
of  the  issue  of  debentures  or  additional  shares,  or  the  right  or  option,  has  claimed 
to  receive  a  proportion  of  such  issue  or  to  exercise  the  right  or  option  as  aforesaid 
has  been  satisfied  in  respect  thereof  to  the  extent  of  his  proportion. 

Foreign  company  to  send  copies  of  reports  and  balance-sheete  to  local  office. 
8.  Every  foreign  company  required  to  maintain  a  colonial  register  shall,  immediately 
after  any  report  or  balance-sheet  is  submitted  to  any  meeting  of  its  shareholders 
held  out  of  Western  Austraha,  forward  to  its  registered  office  in  Western  Austraha 
a  sufficient  number  of  copies  of  such  report  or  balance-sheet  to  admit  of  their  distri- 
bution among  the  colonial  shareholders;  and  it  shall  be  the  duty  of  the  attorney  for 
the  company  in  the  Colony  to  send  by  post  or  dehver  one  of  such  copies  to  every 
colonial  shareholder  of  the  company.  —  E.  7  Edw.  7,  c.  50,  §  35  (3). 

Repeal.  9.  Section  four  of  the  Act  passed  in  the  sixty-first  year  of  Her 
Majesty,  numbered  thirty-five,  and  sections  four  and  six  of  the  Act  passed  in  the 
sixty-second  year  of  Her  Majesty,  numbered  twenty-eight,  are  hereby  repealed, 
and  section  eight  of  the  last  mentioned  Act  is  hereby  amended  by  inserting  in  hne 
two,  after  "engaged  in",  the  words  "or  authorised  to  engage  in",  and  section  twenty- 
nine,  sub-section  one,  of  the  principal  Act  is  amended  by  striking  out  the  words 
"and  distinguishing  each  share  by  its  number". 


First  Schedule. 
The  Companies  Act  Amendment  Act,  1899. 
Application  of  Shareholder  in  Foreign  Company  to  be  placed  upon  the  Colonial  Register. 
J  of  ,  being  the  person  mentioned  in  the  annexed  certificate 

as  the  registered  holder  of  shares,  numbered  to  in- 

clusive, in  the  incorporated  in  do  hereby  apply  to  be  placed 

in  the  colonial  register  as  proprietor  of  the  said  shares. 
Dated  this  day  of  1 

Witness: 
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Second  Schedule. 
The  Companies  Act  Amendment  Aet,  1899. 
Certificate  of  Deposit  of  Shares  lodged  for  Transfer  to  the  Colonial  Register. 
This  is   to  certify  that  of  did  on  the  day   of 

1      ,  deposit  with  me  at  the  registered  office,  in  the  Colony  of  Western  Australia, 
a  certificate  of  shares,  numbered  to  inclusive,  in  the 

for  the  purpose  of  having  the  same  transferred  to  the  local  register  under  the 
above  Act. 

As  witness  my  hand  at  this  day  of 

For  the  Company, 
A.B., 
Attorney. 

Note.  This  deposit  note  must  be  returned  to  the  office  before  a  certificate  of  the  shares 
under  the  above  Act  can  be  issued ;  but  it  is  not  to  be  considered  as  a  guarantee  that  the 
shares  will  be  so  transferred. 


f)  2  Edw.  7,  No.  19.    An  Act  to  amend  the  Companies  Act,   1893 

(11  th  December,  1902). 

Short  title.  1.  This  Act  may  be  cited  as  the  Companies  Act  Amendment  Act, 
1902,  and  shall  be  read  as  one  with  the  Oom'panies  Act,  1893,  hereinafter  referred 
to  as  the  principal  Act. 

Amendment  of  56  Vic.  No.  8,  Sec.  198.  2.  Section  one  hundred  any  ninety- 
eight  of  the  principal  Act  is  hereby  amended  by  adding  the  following  subsection: 
6.  Where  any  foreign  company  shall,  by  power  of  attorney  (hereinafter  referred  to 
as  the  original  power  of  attorney)  under  its  common  seal,  or  executed  in  such  maimer 
as  to  be  binding  on  the  company,  empower  some  person,  whether  in  the  State  of 
Western  Australia  or  elsewhere,  to  act  as  its  attorney  with  the  powers  referred  to 
in  subsection  one,  and  such  attorney  shall,  in  exercise  of  a  power  thereby  conferred, 
delegate  such  powers  to  any  other  person  or  appoint  a  substitute  in  the  said  State 
to  exercise  such  powers,  such  company  shall  be  deemed  to  have  complied  with  the 
preceding  subsections  of  this  section,  a)  A  declaration  with  respect  to  such  original 
power  of  attorney  shall  be  made  by  one  of  the  directors  or  the  general  manager  or 
secretary  of  the  company,  in  accordance  with  the  provisions  of  subsection  two,  and 
such  declaration  shall  be  indorsed  on  or  annexed  to  such  original  power  of  attorney; 
b)  The  deed  xmder  which  such  powers  as  aforesaid  are  delegated,  or  substitutionary 
power  of  attorney,  as  the  case  may  be  (which  deed  and  substitutionary  power  of 
attorney,  as  the  case  may  be,  are  hereinafter  included  in  the  designation  "the  sub- 
power  of  attorney"),  shall  be  executed  in  the  presence  of  two  witnesses,  and  there 
shall  be  attached  thereto  a  statutory  declaration,  made  before  a  notary,  or  other 
person  authorised  to  take  the  same,  by  one  of  such  attesting  witnesses  to  the  effect 
that  such  sub-power  of  attorney  has  been  duly  executed;  c)  The  company  shall 
deposit  in  the  office  of  the  Registrar  of  Companies  the  original  power  of  attorney, 
or  a  duly  authenticated  office  copy  thereof,  and  also  the  sub-power  of  attorney  with 
the  respective  declarations  attached  thereto,  and,  if  the  company  shaU  be  incor- 
porated, evidence  of  its  incorporation  pursuant  to  section  two  hundred  and  ten 
of  the  principal  Act ;  d)  The  attorney  acting  under  the  sub-power  of  attorney  shall 
comply  with  subsection  five.  —  E.  §  274;  N.  S.  W.  e.  (No.  22  of  1906)  7;  V.  f.  (No.  1482) 
70;  T.  f.  (69  Vic.  No.  17)  5;  S.  A.  b.  (No.  676)  9;  Q.  1.  (59  Vic.  No.  2)  6—7,  N.  Z,  298.  305. 

[3  amends  a.  (56  Vic.  No.  8)  §  201,  supra,  and  is  there  incorporated.] 
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Sale  of  Goods  Acts/) 

I.  Victoria.    59  Vic.  No.  1422.    An  Act  for  codifying  the  law  relating 
to  the  Sale  of  Goods  (20th  February,  1896). 


Short  title.  1.  This  Act  may  be  cited  as  the  Sale  of  Goods  Act,  1896.  — 
E.  §  64;  T.  1;  S.  A.  62;  Q.  1;  W.  A.  62;  N.  Z.  1. 

Commencement.  2.  This  Act  shall  come  into  operation  on  the  first  day  of 
July,  One  thousand  eight  hundred  and  ninety-six.  —  E.  §  63;  T.  2;  S.  A.  61;  Q.  2; 
W.  A.  61;  N.  Z.  1. 

Preliminary. 

Interpretation  of  terms.  3.  1.  In  this  Act,  unless  the  context  or  subject- 
matter  otherwise  requires:  "Action"  includes  counter-claim  and  set-off .  "Buyer" 
means  a  person  who  buys  or  agrees  to  buy  goods.  "Contract  of  sale"  includes 
an  agreement  to  sell  as  well  as  a  sale.  "DeUvery"  means  voluntary  transfer  of 
possession  from  one  person  to  another.  "Document  of  title"  has  the  same 
meaning  as  it  has  in  the  Instruments  Act,  1890.  "Fault"  means  wrongful  act  or 
default.  "Future  goods"  mean  goods  to  be  manufactured  or  acquired  by  the  seller 
after  the  making  of  the  contract  for  sale.  "Goods"  includes  all  chattels  personal 
other  than  thiags  in  action  and  money.  The  term  iacludes  emblements,  indus- 
trial growing  crops,  and  things  attached  to  or  forming  part  of  the  land  which 
are  agreed  to  be  severed  before  sale  or  under  the  contract  of  sale.  "Plaintiff" 
includes  defendant  counterclaiming.  "Property"  means  the  general  property  in 
goods  and  not  merely  a  special  property.  "Quality  of  goods"  includes  their  state 
or  condition.  "Sale"  includes  a  bargain  and  sale  as  well  as  a  sale  and  dehvery. 
"Seller"  means  a  person  who  sells  or  agrees  to  sell  goods.  "Specific  goods" 
means  goods  identified  and  agreed  upon  at  the  time  a  contract  of  sale  is  made; 
and  "Warranty"  means  an  agreement  with  reference  to  goods  which  are  the 
subject  of  a  contract  of  sale  but  collateral  to  the  main  purpose  of  such  contract, 
the  breach  of  which  gives  rise  to  a  claim  for  damages  but  not  to  a  right  to  reject 
the  goods  and  treat  the  contract  as  repudiated.  2.  A  thing  is  deemed  to  be  done 
in  "good  faith"  within  the  meaning  of  this  Act  when  it  is  in  fact  done  honestly, 
whether  it  be  done  negligently  or  not.  3.  A  person  is  deemed  to  be  insolvent 
within  the  meaning  of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the 
ordinary  course  of  business  or  cannot  pay  his  debts  as  they  become  due,  whether 
he  has  committed  an  act  of  insolvency  or  not.  4.  Goods  are  in  a  "deliverable 
state"  within  the  meaning  of  this  Act  when  they  are  in  such  a  state  that  the 
buyer  would  under  the  contract  be  bound  to  take  delivery  of  them.  —  E.  §  62; 
T.  3;  S.  A.  60;  Q.  3;  W.  A.  60;  N.  Z.  2. 

Repeals.  4.  The  enactments  mentioned  in  the  Schedule  to  this  Act,  are  hereby 
repealed  as  from  the  commencement  of  this  Act  to  the  extent  in  that  Schedule 
mentioned.  Such  repeal  shall  not  affect  anything  done  or  suffered  or  any  right, 
title,  or  interest  acquired  or  accrued  before  the  commencement  of  this  Act,  or  any 
legal  proceeding  or  remedy  in  respect  of  any  such  thing,  right,  title,  or  interest. 
—  E.  §  60;  T.  4;  S.  A.  58;  Q.  60;  W.  A.  58;  N.  Z.  60. 

Savings.  5.  1.  The  rules  in  insolvency  relating  to  contracts  of  sale  shall  con- 
tinue to  apply  thereto,  notwithstanding  anything  in  this  Act  contained.  2.  The 
rules  of  the  common  law  including  the  law  merchant,  save  in  so  far  as  they 
are  inconsistent  with  the  express  provisions  of  this  Act,  and  in  particular  the 
rules  relating  to  the  law  of  principal  and  agent,  and  the  effect  of  fraud,  misre- 
presentation, duress  or  coercion,  mistake,  or  other  invaUdating  cause  shall  con- 
tinue to  apply  to  contracts  for  the  sale  of  goods.  3  Nothing  in  this  Act,  or  in  any 
repeal  effected  thereby,  shall  affect  the  enactments  relating  to  bills  of  sale,  or  any 
enactment  relating  to  the  sale  of  goods  which  is  not  expressly  repealed  by  this 
Act.  4.  The  provisions  of  this  Act  relating  to  contracts  of  sale  do  not  apply  to 
any  transaction  in  the  form  of  a  contract  of  sale  which  is  intended  to  operate  by 


1)  The  references  in  the  notes  are  to  the  English  Act  (E.)  56  &  57  Vie.  u.  71,  and  to  the 
Acts  of  the  Australian  States  and  of  New  Zealand  herein  reprinted.  There  is  no  codification  of 
this  branch  of  the  law  in  New  South  Wales. 
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way  of  mortgage,   pledge,   charge,   or  other   security.  —  E.  §  61;  T.  5;   S.  A.  59; 
Q.  61;  W.  A.  59;  N.  Z.  61. 

Part  I.    Formation  of  the  Contract.     Contract  of  sale. 

Sale  and  agreement  to  sell.  6.  1.  A  contract  of  sale  of  goods  is  a  contract 
whereby  the  seller  transfers  or  agrees  to  transfer  the  property  in  goods  to  the 
buyer  for  a  money  consideration  called  the  price.  There  may  be  a  contract  of 
sale  between  one  part  owner  and  another.  2.  A  contract  of  sale  may  be  abso- 
lute or  conditional.  3.  Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer  the  contract  is  called  a  sale; 
but  where  the  transfer  of  the  property  in  the  goods  is  to  take  place  at  a  future 
time,  or  subject  to  some  condition  thereafter  to  be  fulfilled,  the  contract  is  called 
an  agreement  to  sell.  4.  An  agreement  to  sell  becomes  a  sale  when  the  time  elapses 
or  the  conditions  are  fulfilled  subject  to  which  the  property  in  the  goods  is  to  be 
transferred.  —  E.  §  l;  T.  6;  S.  A.  l;  Q.  4;  W.  A.  l;  N.  Z.  3.  —  Where  vinder  an  agree- 
ment a  certain  svun  was  to  be  paid  on  the  delivery  of  an  article,  and  a  further  monthly  pay- 
ment of  u  certain  sum  during  the  continuance  of  the  contract,  with  the  further  provision  that 
when  a  certain  sum  was  paid  the  article  should  become  the  absolute  property  of  the  person 
to  whom  the  article  was  deUvered,  it  was  held  that  the  agreement  was  a  contract  of  sale,  and 
not  a  contract  of  rent  or  hire.  —  Sutton's  Proprietary  Ltd.  v.  Bichards,  29  V.  L.  R.  743;  25  A. 
L.  T.  240;  10  A.  L.  R.  93.  This  case  was  distinguished  from  one  where  under  the  terms 
of  the  agreement  the  person  to  whom  the  article  was  delivered  might  determine  the  agree- 
ment at  any  time,  after  a,  time  specified,  by  returning  the  goods.  —  Wertheim  v.  Barnes, 
10  A.  L.  R.  (C.  N.)  69. 

Capacity  to  buy  and  sell,  7.  Capacity  to  buy  and  seE  is  regulated  by  the 
general  law  concerning  capacity  to  contract  and  to  transfer  and  acquire  property. 
Provided  that  where  necessaries  are  sold  and  delivered  to  an  infant  or  minor  or 
to  a  person  who,  by  reason  of  mental  incapacity  or  drunkenness,  is  incompetent 
to  contract  he  must  pay  a  reasonable  price  therefor.  "Necessaries"  in  this  section 
mean  goods  suitable  to  the  condition  in  life  of  such  infant  or  minor  or  other 
person  and  to  his  actual  requirements  at  the  time  of  the  sale  and  delivery.  — 
E.  §  2;  T.  7;  S.  A.  2;  Q.  5;  W.  A.  2;  N.  Z.  4. 

Formalities  of  the  contract. 
Contract  of  sale  how  made.  8.  Subject  to  the  provisions  of  this  Act  and 
of  any  statute  in  that  behalf,  a  contract  of  sale  may  be  made  in  writing  (either 
with  or  without  seal)  or  by  word  of  mouth,  or  partly  in  writing  and  partly  by 
word  of  mouth,  or  may  be  implied  from  the  conduct  of  the  parties:  Provided 
that  nothing  in  this  section  shall  affect  the  law  relating  to  corporations.  —  E.  §  3; 
T.  8;  S.  A.  3;  Q.  6;  W.  A.  3;  N.  Z.  5. 

Contract  for  sale  of  ten  pounds  and  upwards.  9.  1.  A  contract  for  the  sale 
of  any  goods  of  the  value  of  ten  pounds  or  upwards  shall  not  be  enforceable  by 
action  unless  the  buyer  shall  accept  part  of  the  goods  so  sold  and  actually  receive 
the  same  or  give  something  in  earnest  to  bind  the  contract,  or  in  part  payment, 
or  imless  some  note  or  memorandum  in  writing  of  the  contract  be  made  and  signed 
by  the  party  to  be  charged  or  his  agent  in  that  behaK.  2.  The  provisions  of  this 
section  apply  to  every  such  contract,  notwithstanding  that  the  goods  may  be 
intended  to  be  dehvered  at  some  future  time  or  may  not  at  the  time  of  such 
contract  be  actually  made,  procured,  or  provided  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requisite  for  the  making  or  completing  thereof  or  rendering 
the  same  fit  for  deUvery.  3.  There  is  an  acceptance  of  goods  within  the  meaning 
of  this  bection  when  the  buyer  does  any  act  in  relation  to  the  goods  which  recog- 
nises a  pre-existing  contract  of  sale,  whether  there  be  an  acceptance  in  performance 
of  the  contract  or  not.  —  E.  §  4;  T.  9;  S.  A.  4:  Q.  7;  W.  A.  4;  N.  Z.  6.  —  For  a  case 
where  vmder  the  facts  there  was  acceptance  within  §  9,  see  Gazzard  Bros.  v.  Ballarat 
Trustees,  etc.  Co.,  8  A.  L.  R.  246.  For  cases  decided  under  the  law  as  it  existed  prior 
to  the  Sale  of  Goods  Act,  1896,  see  Adams  v.  Brown,  2  W.  &  W.  (L)  176;  WilMe  v.  Hunt,  1  W. 
W.  &  a'B.  (L.)  66;  Service  v.  Walker,  3  V.  L.  R.  (L.)  182;  M'lver  v.  Duke  Co.,  5  V.  L.  R.  (L.) 
449;  Lange  v.  Grice,  2  V.  L.  R.  (L.)  251;  s.  c.  siib  nam.  Grice  v.  Richardson,  L.  R.  3  App.  Cas. 
319;  Mitchell  v.  Watson,  6  V.  L.  R.  (L.)  493;  s.  c.  attb  nom.  Watson  v.  Mitchell,  2  A.  L.  T.  99; 
Moss  v.  Fowler,  3  A.  J.  R.  122;  Williams  v.  Robs,  2  W.  &  W.  (L.)  285;  Pratt  v.  Rush  5  V. 
L.  R.  (L.)  421;  Hill  v.  WiUis,  6  V.  L.  B.  (L.)  193,  2  A.  L.  T.  20.  A  signed  and  sent  to  B 
a  letter  offering  goods  over  the  value  of  £  10.  B  accepted  by  letter.  Held,  contract  was 
enforceable.  —  Patterson  v.  Dolman,  (1908)  V.  L.  R.  354. 
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Subject-matter  of  contract. 

Existing  or  future  goods.  10.  1.  The  goods  which  form  the  subject  of  a  con- 
tract of  sale  may  be  either  existing  goods  owned  or  possessed  by  the  seller  or 
goods  to  be  manufactured  or  acquired  by  the  seller  after  the  making  of  the  con- 
tract of  sale,  in  this  Act  called  "future  goods".  2.  Tbere  may  be  a  contract  for 
the  sale  of  goods  the  acquisition  of  which  by  the  seller  depends  upon  a  contin- 
gency which  may  or  may  not  happen.  3.  Where  by  a  contract  of  sale  the  seller 
purports  to  effect  a  present  sale  of  future  goods,  the  contract  operates  as  an 
agreement  to  sell  the  goods.  —  E.  §  5;  T.  10;  S.  A.  5;  Q.  8;  W.  A.  6;  N.  Z.  7. 

Goods  which  have  perished.  11.  Where  there  is  a  contract  for  the  sale  of 
specific  goods,  and  the  goods,  without  the  knowledge  of  the  seller,  have  perished 
at  the  time  when  the  contract  is  made,  the  contract  is  void.  —  E.  §  6;  T.  11;  S. 
A.  6;  Q.  9;  W.  A.  6;  N.  Z.  8. 

Goods  perishing  before  sale  but  after  agreement  to  sell.  12.  Where  there  is 
an  agreement  to  sell  specific  goods,  and  subsequently  the  goods,  without  any  fault 
on  the  part  of  the  seller  or  buyer,  perish  before  the  risk  passes  to  the  buyer,  the 
agreement  is  thereby  avoided.  —  E.  §  7;  T.  12;  S.  A.  7;  Q.  10;  W.  A.  7;  N.  Z.  9. 

The  price. 

Ascertainment  of  price.  13.  1.  The  price  in  a  contract  of  sale  may  be  fixed 
by  the  contract  or  may  be  left  to  be  fixed  in  manner  thereby  agreed,  or  may  be 
determined  by  the  course  of  dealing  between  the  parties.  2.  Where  the  price  is 
not  determined  in  accordance  with  the  foregoing  provisions  the  buyer  must  pay  a 
reasonable  price.  What  is  a  reasonable  price  is  a  question  of  fact  dependent  on  the 
circumstances  of  each  particular  case.  —  E.  §  8;  T.  13;  S.  A.  8;  Q.  11;  W.  A.  8;  N.  Z.  10. 

Agreement  to  sell  at  valuation.  14.  1.  Where  there  is  an  agreement  to  sell 
goods  on  the  terms  that  the  price  is  to  be  fixed  by  the  valuation  of  a  third  party, 
and  such  third  party  cannot  or  does  not  make  such  valuation,  the  agreement  is 
avoided:  Provided  that  if  the  goods  or  any  part  thereof  have  been  delivered  to 
and  appropriated  by  the  buyer  he  must  pay  a  reasonable  price  therefor. 
2.  Where  such  third  party  is  prevented  from  making  the  valuation  by  the  fault 
of  the  seller  or  buyer,  the  party  not  in  fault  may  maintain  an  action  for  damages 
against  the  party  in  fault.  —  E.  §  9;  T.  14;  S.  A.  9;  Q.  12;  W.  A.  9;  N.  Z.  11. 

Conditions  and  warranties. 
Stipulations  as  to  time.  15.  1.  Unless  a  different  intention  appears  from  the 
terms  of  the  contract,  stipulations  as  to  time  of  payment  are  not  deemed  to  be  of 
the  essence  of  a  contract  of  sale.  Whether  any  other  stipulation  as  to  time  ispof 
the  essence  of  the  contract  or  not  depends  on  the  terms  of  the  contract.  2.  In 
a  contract  of  sale  "month"  means  prima  facie  calendar  month.  —  B.  §  10;  T.  15; 
S.  A.  10;  Q.  13;  W.  A.  10;  N.  Z.  12. 

When  condition  to  be  treated  as  warranty.  16.  1.  Where  a  contract  of  sale 
is  subject  to  any  condition  to  be  fulfilled  by  the  seller,  the  buyer  may  waive  the 
condition  or  may  elect  to  treat  the  breach  of  such  condition  as  a  breach  of  war- 
ranty and  not  as  a  ground  for  treating  the  contract  as  repudiated.  2.  Whether 
a  stipulation  in  a  contract  of  sale  is  a  condition  the  breach  of  which  may  give 
rise  to  a  right  to  treat  the  contract  as  repudiated,  or  a  warranty  the  breach  of 
which  may  give  rise  to  a  claim  for  damages  but  not  to  a  right  to  reject  the 
goods  and  treat  the  contract  as  repudiated,  depends  in  each  case  on  the  con- 
struction of  the  contract.  A  stipulation  may  be  a  condition  though  caUed  a 
warranty  in  the  contract.  3.  Where  a  contract  of  sale  is  not  severable  and  the 
buyer  has  accepted  the  goods  or  part  thereof,  or  where  the  contract  is  for  specific 
goods  the  property  in  which  has  passed  to  the  buyer,  the  breach  of  any  condition 
to  be  fulfilled  by  the  seller  can  only  be  treated  as  a  breach  of  warranty  and  not 
as  a  ground  for  rejecting  the  goods  and  treating  the  contract  as  repudiated,  unless 
there  be  a  term  of  the  contract  express  or  impUed  to  that  effect.  4.  Nothing 
in  this  section  shall  affect  the  case  of  any  condition  or  warranty  fulfilment  of 
which  is  excused  by  law  by  reason  of  impossibility  or  otherwise.  —  E.  §  11;  T.  16;  S. 
A.  11;  Q.  14;  W.  A.  11;  N.  Z.  13. 

Implied  undertaking  as  to  title,  etc.  17.  In  a  contract  of  sale,  unless  the 
circumstances  of  the  contract  are  such  as  to  show  a  different  intention,  there  is: 
a)  An  implied  condition  on  the  part  of  the  seller  that  in  the  case  of  a  sale  he 
has  a  right  to  sell  the  goods,  and  that  in  the  case  of  an  agreement  to  sell  he 
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will  have  a  right  to  sell  the  goods  at  the  time  when  the  property  is  to  pass;  b)  An 
impUed  warranty  that  the  buyer  shall  have  and  enjoy  quiet  possession  of  the 
goods;  c)  An  implied  warranty  that  the  goods  shall  be  free  from  any  charge  or 
encumbrance  in  favour  of  any  third  party  not  declared  or  known  to  the  buyer  be- 
fore or  at  the  time  when  the  contract  is  made.  —  E.  §  12;  T.  17;  S.  A.  12;  Q.  15; 
W.  A.  12;  N.  Z.  14.  —  Cp.  Stewart  v.  Weekes,  15  A.  L.  T.  53.  In  one  of  the  older  cases  it 
was  said  that  a  warremty  that  the  vendor  is  the  owner  of  the  goods  sold  may  be  impUed 
from  the  circumstances  of  the  sale.  —  Smith  v.  Starling,  9  V.  L.  R.  (L.)  178;  5  A.  L.  T.  66. 
Sale  by  description.  18.  Where  there  is  a  contract  for  the  sale  of  goods  by 
description  there  is  an  imphed  condition  that  the  goods  shall  correspond  with 
the  description;  and  if  the  sale  be  by  sample  as  well  as  by  description  it  is  not 
sufficient  that  the  bulk  of  the  goods  corresponds  with  the  sample  if  the  goods  do 
not  also  correspond  with  the  description.  —  E.  §  13;  T.  18;  S.  A.  13;  Q.  16;  W.  A.  13; 
N.  Z.  15.  —  Groods  not  corresponding  with  description  may  be  retained  and  the  seller's  breach 
of  contract  treated  as  a  breach  of  warranty.  —  Duckett  v.  Belgian  Export  Coy.,  10  V.  L.  R. 
(L.)  36.    See  also  Spence  v.  Duf field,  1  V.  R.  (L.)  49;  1  A.  J.  R.  74. 

Implied  conditions  as  to  quality  or  fitness.  19.  Subject  to  the  provisions  of 
this  Act  and  of  any  statute  in  that  behalf,  there  is  no  impUed  warranty  or  con- 
dition as  to  the  quality  or  fitness  for  any  particular  purpose  of  goods  suppUed 
under  a  contract  of  sale,  except  as  follows :  a)  Where  the  buyer  expressly  or  by 
imphcation  makes  known  to  the  seUei*  the  particular  purpose  for  which  the  goods 
are  required  so  as  to  show  that  the  buyer  relies  on  the  seller's  skill  or  judgment, 
and  the  goods  are  of  a  description  wliich  it  is  in  the  course  of  the  seller's  business 
to  supply  (whether  he  be  the  manufacturer  or  not),  there  is  an  implied  condition 
that  the  goods  shall  be  reasonably  fit  for  such  purpose:  Provided  that  in  the 
case  of  a  contract  for  the  sale  of  a  specified  article  under  its  patent  or  other 
trade  name  there  is  no  imphed  condition  as  to  its  fitness  for  any  particular  purpose, 
b)  Where  goods  are  bought  by  description  from  a  seller  who  deals  in  goods  of 
that  description  (whether  he  be  the  manufacturer  or  not),  there  is  an  impUed 
condition  that  the  goods  shall  be  of  merchantable  quaUty:  Provided  that  if  the 
buyer  has  examined  the  goods  there  shaU  be  no  impUed  condition  as  regards 
defects  which  such  examination  ought  to  have  revealed,  c)  An  impUed  warranty 
or  condition  as  to  quaUty  or  fitness  for  a  particular  purpose  may  be  aimexed  by 
the  usage  of  trade,  d)  An  express  warranty  or  condition  does  not  negative  a 
warranty  or  condition  impUed  by  this  Act  unless  inconsistent  therewith.  — 
E.  §  14;  T.  19;  S.  A.  14;  Q.  17;  W.  A.  14;  N.  Z.  16.  —  Where  plaintiffs,  who  were  cattle 
salesmen,  sold  bullocks  in  the  open  market  to  defendant,  who  was  a  butcher,  and  who  purchased 
them  for  human  consumption,  and  where  before  sale  the  bullocks  were  inspected  and  passed 
as  in  good  condition  by  an  inspector,  but  where  one  of  the  buUocks  upon  being  killed  was 
found  to  be  in  a  diseased  condition,  it  was  held  that  there  was  no  impUed  warranty  as  to  the 
condition  of  the  bullocks,  and  that  the  plaintiffs  were  entitled  to  recover  the  price  of  the  dis- 
eased buUock.  —  Powers,  Rutherford  &  Co.  v.  Glendenning,  23  V.  L.  R.  144.  Where 
there  was  an  express  warranty  that  the  goods  were  "of  fair  average  quality  of  the  seller's 
usual  shipment  from  port  of  loading  to  this  port",  it  was  held  that  there  was  no  implied 
warranty  that  the  goods  were  merchantable.  — Moore  v.  Winther  &  Co.,  3  A.  L.  R.  (C.  N.)  41. 
Similarly,  a  sale  "with  all  faults"  rebuts  the  presumption  that  the  goods  are  merchantable. 
—  Service  v.  Walker,  3  V.  L.  R.  (L.)  348.  In  the  case  of  a  sale  of  future  goods,  or  where 
inspection  is  otherwise  impossible,  there  is  ordinarily  an  implied  warranty  of  merchantable 
quahty.  —  Thomas  v.  Marks,  10  V.  L.  R.  (L.)  217;  6  A.  L.  T.  91. 

Sale  by  sample. 
Sale  by  sample.  20.  1.  A  contract  of  sale  is  a  contract  for  sale  by  sample 
where  there  is  a  term  in  the  contract  express  or  impUed  to  that  effect.  2.  In 
the  case  of  a  contract  for  sale  by  sample:  a)  There  is  an  impUed  condition  that 
the  bulk  shaU  correspond  with  the  sample  in  quaUty;  b)  There  is  an  impUed 
condition  that  the  buyer  shaU  have  a  reasonable  opportunity  of  comparing  the 
bulk  with  the  sample ;  c)  There  is  an  impUed  condition  that  the  goods  shaU  be  free 
from  any  defect  rendering  them  unmerchantable,  which  would  not  be  apparent  on 
reasonable  examination  of  the  sample.  —  E.  §  15;  T.  20;  S.  A.  15;  Q.  18:  W.  A.  15; 
N.  Z.  17. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  property  as  between  seller  and  buyer. 
Goods  must  be  ascertained.    21.   Where  there  is  a  contract  for  the  sale  of 
imascertained  goods  no  property  in  the  goods  is  transferred  to  the  buyer  unless 
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and  until  the  goods  are  ascertained.  —  E.  §  16;  T.  21;  S.  A.  16;  Q.  19;  W.  A.  16;  N. 
Z.  18. 

Property  passes  when  intended  to  pass.  22.  1.  Where  there  is  a  contract 
for  the  sale  of  specific  or  ascertained  goods  the  property  in  them  is  transferred 
to  the  buyer  at  such  time  as  the  parties  to  the  contract  intend  it  to  be  trans- 
ferred. 2.  For  the  purpose  of  ascertaining  the  intention  of  the  parties  regard 
shall  be  had  to  the  terms  of  the  contract,  the  conduct  of  the  parties,  and  the 
circumstances  of  the  case.  —  E.  §  17;  T.  22;  S.  A.  17;  Q.  20;  W.  A.  17;  N.  Z.  19. 

Rules  for  ascertaining  intention.  23.  Unless  a  different  intention  appears, 
the  following  are  rules  for  ascertaining  the  intention  of  the  parties  as  to  the 
time  at  which  the  property  in  the  goods  is  to  the  pass  to  the  buyer:  Rule  1. 
Where  there  is  an  unconditional  contract  for  the  sale  of  specific  goods  in  a  deliver- 
able state  the  property  in  the  goods  passes  to  the  buyer  when  the  contract  is 
made,  and  it  is  immaterial  whether  the  time  of  payment  or  the  time  of  delivery 
or  both  be  postponed.  Rule  2.  Where  there  is  a  contract  for  the  sale  of  specific 
goods  and  the  seller  is  bound  to  do  something  to  the  goods  for  the  purpose  of 
putting  them  into  a  deliverable  state  the  property  does  not  pass  untU  such  thing 
be  done  and  the  buyer  has  notice  thereof.  Rule  3.  Where  there  is  a  contract  for 
the  sale  of  specific  goods  in  a  deUverable  state,  but  the  seller  is  bound  to  weigh, 
measure,  test,  or  do  some  other  act  or  thing  with  reference  to  the  goods  for 
the  purpose  of  ascertaining  the  price,  the  property  does  not  pass  untU  such  act 
or  thing  be  done  and  the  buyer  has  notice  thereof.  Rule  4.  When  goods  are 
delivered  to  the  buyer  on  approval  or  on  "sale  or  return"  or  other  similar  terms, 
the  property  therein  passes  to  the  buyer :  a)  When  he  signifies  his  approval  or 
acceptance  to  the  seller  or  does  any  other  act  adopting  the  transaction;  b)  K 
he  does  not  signify  his  approval  or  acceptance  to  the  seller,  but  retains  the  goods 
without  giving  notice  of  rejection,  then  if  a  time,  has  been  fixed  for  the  return 
of  the  goods  on  the  expiration  of  such  time  and  it  no  time  has  been  fixed  on 
the  expiration  of  a  reasonable  time.  What  is  a  reasonable  time  is  a  question  of  fact. 
Rule  5.  1.  Where  there  is  a  contract  for  the  sale  of  unascertained  or  future 
goods  by  description  and  goods  of  that  description  and  in  a  deliverable  state 
are  unconditionally  appropriated  to  the  contract  either  by  the  seller  with  the 
assent  of  the  buyer,  or  by  the  buyer  with  the  assent  of  the  seller,  the  property  in 
the  goods  thereupon  passes  to  the  buyer.  Such  assent  may  be  express  or  implied, 
and  may  be  given  either  before  or  after  the  appropriation  is  made.  2.  Where  in 
pursuance  of  the  contract  the  seller  delivers  the  goods  to  the  buyer  or  to  a 
carrier  or  other  bailee  or  custodier  (whether  named  by  the  buyer  or  not)  for  the 
purpose  of  transmission  to  the  buyer,  and  does  not  reserve  the  right  of  disposal, 
he  is  deemed  to  have  unconditionally  appropriated  the  goods  to  the  contract. 
—  E.  §  18;  T.  23;  S.  A.  18;  Q.  21;  W.  A.  18;  N.  Z.  20. 

Reservation  of  right  of  disposal.  24.  1.  Where  there  is  a  contract  for  the 
sale  of  specific  goods  or  where  goods  are  subsequently  appropriated  to  the  con- 
tract, the  seller  may  by  the  terms  of  the  contract  or  appropriation  reserve  the 
right  of  the  disposal  of  the  goods  untU  certain  conditions  are  fuHUled.  In  such 
case,  notwithstanding  the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or 
other  baUee  or  custodier  for  the  purpose  of  transmission  to  the  buyer,  the  prop- 
erty in  the  goods  does  not  pass  to  the  buyer  untU  the  conditions  imposed  by 
the  seUer  are  fulfilled.  2.  Where  goods  are  shipped  and  by  the  bUl  of  lading  the 
goods  are  deliverable  to  the  order  of  the  seUer  or  his  agent,  the  seUer  is  'prima 
facie  deemed  to  reserve  the  right  of  disposal.  3.  Where  the  seUer  of  goods  draws 
on  the  buyer  for  the  price  and  transmits  the  bUl  of  exchange  and  bUl  of  lading 
to  the  buyer  together  to  secure  acceptance  or  payment  of  the  bUl  of  exchange,  the 
buyer  is  bound  to  return  the  biU  of  lading  if  he  does  not  honour  the  bill  of 
exchange,  and  if  he  wrongfully  retains  the  bUl  of  lading  the  property  in  the  goods 
does  not  pass  to  him.  —  E.  §  19;  T.  24;  S.  A.  19;  Q.  22;  W.  A.  19;  N.  Z.  21. 

Risk  prima  facie  passes  with  property.  25.  Unless  otherwise  agreed,  the 
goods  remain  at  the  seUer's  risk  until  the  property  therein  is  transferred  to  the 
buyer,  but  when  the  property  therein  is  transferred  to  the  buyer  the  goods  are  at 
the  buyer's  risk  whether  delivery  has  been  made  or  not:  Provided  that  where 
delivery  has  been  delayed  through  the  fault  of  either  buyer  or  seUer  the  goods 
are  at  the  risk  of  the  party  in  fault  as  regards  any  loss  which  might  not  have 
occurred    but   for   such   fault:    Provided   also   that   nothing  in  this  section  shaU 
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affect  the  duties  or  liabilities  of  either  seller  or  buyer  as  a  bailee  or  custodier  of 
the  goods  of  the  other  party.  —  E.  §  20;  T.  25;  S.  A.  20;  Q.  23;  W.  A.  20;  N.  Z.  22. 

Transfer  of  title. 

Sale  by  person  not  the  owner.  26.  1.  Subject  to  the  provisions  of  this  Act 
where  goods  are  sold  by  a  person  who'  is  not  the  owner  thereof  and  who  does 
not  sell  them  under  the  authority  or  with  the  consent  of  the  owner,  the  buyer 
acquires  no  better  title  to  the  goods  than  the  seller  had  unless  the  owner  of  the 
goods  is  by  his  conduct  precluded  from  denying  the  seller's  authority  to  sell. 
2.  Provided  also  that  nothing  in  this  Act  unless  specially  so  expressed  shall 
affect:  a)  The  provisions  of  the  Instruments  Act,  1890,  or  any  enactment  enabling 
the  apparent  owner  of  goods  to  dispose  of  them  as  it  he  were  the  true  owner 
thereof,  b)  The  validity  of  any  contract  of  sale  under  any  special  common  law 
or  statutory  power  of  sale,  or  under  the  order  of  a  court  of  competent  jurisdiction. 
—  E.  I  21;  T.  26;  S.  A.  21;  Q.  24;  W.  A.  21;  N.  Z.  23.  —  See  Geddee  v.  McDonneU,  22  V. 
L.  R.  330;  18  A.  L.  T.  125;  2  A.  L.  R.  284. 

Market  overt.  27.  1.  Where  goods  are  sold  in  market  overt  according  to  the 
usage  of  the  market  the  buyer  acquires  a  good  title  to  the  goods,  provided  he 
buys  them  in  good  faith  and  without  notice  of  any  defect  or  want  of  title  on 
the  part  of  the  seller.  2.  Nothing  in  this  section  shall  affect  the  law  relating  to 
the  sale  of  cattle.  —  E.  §  22;  T.  27;  S.  A.  22;  W.  A.  22;  N.  Z.  24.  —  A  market  duly 
established  by  a  municipal  council  under  the  Local  Qovemment  Act,  1874,  §  451,  is  a  market 
overt.  —  Ward  v.  Stephen,  12  V.  L.  R.  378;  8  A.  L.  T.  27. 

Sale  under  voidable  title.  28.  When  the  seller  of  goods  has  a  voidable  title 
thereto  but  his  title  has  not  been  avoided  at  the  time  of  the  sale,  the  buyer 
acquires  a  good  title  to  the  goods,  provided  he  buys  them  in  good  faith  and 
without  notice  of  the  seller's  defect  of  title.  —  E.  §  23;  T  28;  S.  A.  23;  Q.  25;  W.  A.  23; 
N.  Z.  25. 

Revesting  of  property  in  stolen  goods  on  conviction  of  offender.  29.  1.  Where 
goods  have  been  stolen  and  the  offender  is  prosecuted  to  conviction  the  property 
in  the  goods  so  stolen  revests  in  the  person  who  was  the  owner  of  the  goods  or 
his  personal  representative,  notwithstanding  any  intermediate  deaUng  with  them 
whether  by  sale  in  market  overt  or  otherwise.  2.  Notwithstanding  any  enact- 
ment to  the  contrary,  where  goods  have  been  obtained  by  fraud  or  other 
wrongful  means  not  amounting  to  larceny,  the  property  in  such  goods  shall  not 
revest  in  the  person  who  was  the  owner  of  the  goods  or  his  personal  represen- 
tative by  reason  only  of  the  conviction  of  the  offender.  —  E.  §  24;  T.  29;  S.  A.  24; 
Q.  26;  W.  A.  24;  N.  Z.  26. 

Seller  or  buyer  in  possession  after  sale.  30.  1.  Where  a  person  having  sold 
goods  continues  or  is  in  possession  of  the  goods  or  of  the  documents  of  title  to  the 
goods,  the  deUvery  or  transfer  by  that  person  or  by  a  mercantile  agent  acting  for 
him  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  disposi- 
tion thereof  to  any  person  receiving  the  same  in  good  faith  and  without  notice 
of  the  previous  sale,  shall  have  the  same  effect  as  if  the  person  making  the  delivery 
or  transfer  were  expressly  authorised  by  the  owner  of  the  goods  to  make  the 
same.  2.  Where  a  person  having  bought  or  agreed  to  buy  goods  obtains,  with 
the  consent  of  the  seller,  possession  of  the  goods  or  the  documents  of  title  to 
the  goods,  the  dehvery  or  transfer  by  that  person  or  by  a  mercantile  agent  acting 
for  him  of  the  goods  or  documents  of  title  under  any  sale,  pledge,  or  other  dis- 
position thereof  to  any  person  receiving  the  same  in  good  faith  and  without  notice 
of  any  Uen  or  other  right  of  the  original  seller  in  respect  of  the  goods,  shall  have 
the  same  effect  as  if  the  person  making  the  delivery  or  transfer  were  a  mercantile 
agent  in  possession  of  the  goods  or  documents  of  title  with  the  consent  of  the 
owner.  3.  In  this  section  the  term  "mercantile  agent"  means  a  mercantile  agent 
having  in  the  customary  course  of  his  business  as  such  agent  authority  either  to 
sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to  raise 
money  on  the  security  of  goods.  —  E.  §  25;  T.  30;  S.  A.  25;  Q.  27;  W.  A.  25;  N. 
Z.  27. 

Effect  of  writs  of  execution.  31.  1.  A  writ  of  fieri  facias  or  warrant  or 
other  writ  of  execution  against  goods  shaU  bind  the  property  in  the  goods  of 
the  execution  debtor  as  from  the  time  when  the  writ  is  delivered  to  the  sheriff 
to  be  executed;  and  for  the  better  manifestation  of  such  time  it  shall  be  the  duty 
of  the  sheriff,  without  fee,  upon  the  receipt  of  any  such  writ,  to  indorse  upon 
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the  back  thereof  the  hour,  day,  month,  and  year  when  he  received  the  same: 
Provided  that  no  such  writ  and  no  writ  of  attachment  against  the  goods  of  a 
debtor  shall  prejudice  the  title  to  such  goods  acquired  by  any  person  id  good  faith 
and  for  valuable  consideration,  unless  such  person  had  at  the  time  when  he 
acquired  his  title  notice  that  such  writ  or  warrant,  or  any  other  writ  by  virtue 
of  which  the  goods  of  the  execution  debtor  might  be  seized  or  attached,  had  been 
delivered  to  and  remained  unexecuted  in  the  hands  of  the  sheriff.  2.  In  this  sec- 
tion the  term  "sheriff"  includes  any  officer  charged  with  the  enforcement  of  a 
writ  of  execution.  —  E.  §  26;  T.  31;  S.  A.  26;  Q.  28;  W.  A.  26;  N.  Z.  28. 

Part  III.    Performance  of  the  Contract. 

Duties  of  seller  and  buyer.  32.  It  is  the  duty  of  the  seller  to  deliver  the  goods 
and  of  the  buyer  to  accept  and  pay  for  them  in  accordance  with  the  terms  of 
the  contract  of  sale.  —  E.  §  27;  T.  32;  S.  A.  27;  Q.  29;  W.  A.  27;  N.  Z.  29.  — 

Payment  and  delivery  are  concurrent  conditions.  33.  Unless  otherwise  agreed, 
deUvery  of  the  goods  and  payment  of  the  price  are  concurrent  conditions  (that  is 
to  say)  the  seller  must  be  ready  and  wUling  to  give  possession  of  the  goods  to  the 
buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready  and  willing  to  pay 
the  price  in  exchange  for  possession  of  the  goods.  —  E.  §  28;  T.  33;  S.  A.  28;  Q.  30; 
W.  A.  28;  N.  Z.  30. 

Rules  as  to  delivery.  34.  1.  Whether  it  is  for  the  buyer  to  take  possession  of 
the  goods,  or  for  the  seller  to  send  them  to  the  buyer,  is  a  question  depending 
in  each  case  on  the  contract,  express  or  implied,  between  the  parties.  Apart 
from  any  such  contract,  express  or  imphed,  the  place  of  delivery  is  the  seller's 
place  of  business,  if  he  have  one,  and  if  not,  his  residence:  Provided  that  if 
the  contract  be  for  the  sale  of  specific  goods  which  to  the  knowledge  of  the 
parties  when  the  contract  is  made  are  in  some  other  place,  then  that  place  is  the 
place  of  delivery.  2.  Where  under  the  contract  of  sale  the  seller  is  bound  to  send 
the  goods  to  the  buyer,  but  no  time  for  sending  them  is  fixed,  the  seller  is  bound 
to  send  them  within  a  reasonable  time.  3.  Where  the  goods  at  the  time  of  sale 
are  in  the  possession  of  a  third  person  there  is  no  deUvery  by  seller  to  buyer  un- 
less and  until  such  third  person  acknowledges  to  the  buyer  that  he  holds  the 
goods  on  his  behalf:  Provided  that  nothing  in  this  section  shall  affect  the  operation 
of  the  issue  or  transfer  of  any  document  of  title  to  goods.  4.  Demand  or  tender 
of  delivery  may  be  treated  as  ineffectual  unless  made  at  a  reasonable  hour. 
What  is  a  reasonable  hour  is  a  question  of  fact.  5.  Unless  otherwise  agreed, 
the  expenses  of  and  incidental  to  putting  the  goods  into  a  deUverable  state 
must  be  borne  by  the  seller.  —  E.  §  29;  T.  34;  S.  A.  29;  Q.  31;  W.  A.  29;  N.  Z.  31. 

Delivery  of  wrong  quantity.  35.  1.  Where  the  seller  deUvers  to  the  buyer  a 
quantity  of  goods  less  than  he  contracted  to  sell  the  buyer  may  reject  them, 
but  if  the  buyer  accepts  the  goods  so  dehvered  he  must  pay  for  them  at  the 
contract  rate.  2.  Where  the  seller  delivers  to  the  buyer  a  quantity  of  goods 
larger  than  he  contracted  to  sell,  the  buyer  may  accept  the  goods  included  in  the 
contract  and  reject  the  rest,  or  he  may  reject  the  whole.  If  the  buyer  accepts 
the  whole  of  the  goods  so  dehvered  he  must  pay  for  them  at  the  contract  rate. 
3.  Where  the  seller  deUvers  to  the  buyer  the  goods  he  contracted  to  sell  mixed  with 
goods  of  a  different  description  not  included  in  the  contract,  the  buyer  may  accept 
the  goods  which  are  in  accordance  with  the  contract  and  reject  the  rest,  or  he 
may  reject  the  whole.  4.  The  provisions  of  this  section  are  subject  to  any  usage 
of  trade,  special  agreement,  or  course  of  dealing  between  the  parties.  —  E.  §  30; 
T.  35;  S.  A.  30;  Q.  32;  W.  A.  30;  N.  Z.  32. 

Instalment  deliveries.  36.  1.  Unless  otherwise  agreed,  the  buyer  of  goods  is 
not  bound  to  accept  dehvery  thereof  by  instalments.  2.  Where  there  is  a  contract 
for  the  sale  of  goods  to  be  dehvered  by  stated  instalments  which  are  to  be  sepa- 
rately paid  for,  and  the  seUer  makes  defective  dehveries  in  respect  of  one  or  more 
instalments,  or  the  buyer  neglects  or  refuses  to  take  dehvery  of  or  pay  for  one 
or  more  instalments,  it  is  a  question  in  each  case  depending  on  the  terms  of  the 
contract  and  the  circumstances  of  the  case  whether  the  breach  of  contract  is  a 
repudiation  of  the  whole  contract,  or  whether  it  is  a  severable  breach  giving 
rise  to  a  claim  for  compensation,  but  not  to  a  right  to  treat  the  whole  contract 
as  repudiated.  —  B.  §  31;  T.  36;  S.  A.  31;  Q.  33;  W.  A.  31;  N.  Z.  33. 
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Delivery  to  carrier.  37.  1.  Where  in  pursuance  of  a  contract  of  sale  the  seller 
is  authorised  or  required  to  send  the  goods  to  the  buyer,  delivery  of  the  goods  to 
a  carrier,  whether  named  by  the  buyer  or  not,  for  the  purpose  of  transmission  to 
the  buyer,  is  prima  facie  deemed  to  be  a  delivery  of  the  goods  to  the  buyer. 
2.  Unless  otherwise  authorised  by  the  buyer,  the  seller  must  make  such  contract 
with  the  carrier  on  behalf  of  the  buyer  as  may  be  reasonable,  having  regard  to  the 
nature  of  the  goods  and  the  other  circumstances  of  the  case.  K  the  seller  omit  so 
to  do,  and  the  goods  are  lost  or  damaged  in  course  of  transit,  the  buyer  may 
decline  to  treat  the  delivery  to  the  carrier  as  a  deUvery  to  himself  or  may  hold 
the  seller  responsible  ia  damages.  3.  Unless  otherwise  agreed,  where  goods  are 
sent  by  the  seller  to  the  buyer  by  a  route  involving  sea  transit  under  circum- 
stances iu  which  it  is  usual  to  insure,  the  seller  must  give  such  notice  to  the 
buyer  as  may  enable  him  to  insure  them  during  their  sea  transit,  and  if  the 
seller  fails  to  do  so  the  goods  shall  be  deemed  to  be  at  his  risk  during  such 
sea  transit.  —  E.  §  32;  T.  37;  S.  A.  32;  Q.  34;  W.  A.  32;  N.  Z.  34.  —  Where  goods  are 
Bhipped  "f.  o.  b."  and  properly  marked,  and  the  proper  marks  are  set  forth  in  the  ship's 
manifest  and  in  the  bill  of  lading,  which  latter  is  attached  to  a  bill  of  exchange  and  sent 
to  the  seller's  banker  at  the  place  of  destination,  there  is  a  proper  delivery  of  the  goods 
to  the  buyer,  although  the  marks  are  through  the  negligence  of  the  shipper  improperly  set  forth 
in  the  invoice  sent  to  the  buyer.  As  the  buyer  knew  that  the  goods  were  to  be  shipped  on  a  certain 
steamer,  and  knew  also  that  the  bill  of  lading  was  available  for  inspection  at  the  bank,  it  was 
his  duty  to  ascertain  the  proper  marks  from  the  ship's  manifest  or  from  the  bill  of  lading.  He 
was  not  justified  in  relying  solely  on  the  marks  set  forth  in  the  invoice.  —  Glassford  Cook  &  Co. 
Proprietary  Ltd.  v.  J.  A.  Moore  &  Co.,  25  V.  L.  R.  430;  21  A.  L.  T.  211;  6  A.  L.  R.  54. 

Risk  where  goods  are  delivered  at  distant  place.  38.  Where  the  seller  of  goods 
agrees  to  dehver  them  at  his  own  risk  at  a  place  other  than  that  where  they  are 
when  sold,  the  buyer  must  nevertheless,  unless  otherwise  agreed,  take  any  risk 
of  deterioration  in  the  goods  necessarily  incident  to  the  course  of  transit.  — 
E.  §  33;  T.  38;  S.  A.  33;  Q.  35;  W.  A.  33;  N.  Z.  35. 

Buyer's  right  of  examining  the  goods.  39.  1.  Where  goods  are  dehvered  to 
the  buyer  which  he  has  not  previously  examined  he  is  not  deemed  to  have  accepted 
them  unless  and  untU  he  has  had  a  reasonable  opportunity  of  examining  them  for 
the  purpose  of  ascertaining  whether  they  are  in  conformity  with  the  contract. 
2.  Unless  otherwise  agreed,  when  the  seller  tenders  deMvery  of  goods  to  the 
buyer  he  is  bound  on  request  to  afford  the  buyer  a  reasonable  opportunity 
of  examining  the  goods  for  the  purpose  of  ascertaining  whether  they  are  in 
conformity  with  the  contract.  —  E.  §  34;  T.  39;  S.  A.  34;  Q.  36;  W.  A.  34;  N.  Z.  36. 

Acceptance.  40,  The  buyer  is  deemed  to  have  accepted  the  goods  when  he 
intimates  to  the  seller  that  he  has  accepted  them,  or  when  the  goods  have  been 
delivered  to  him  and  he  does  any  act  in  relation  to  them  which  is  inconsistent 
with  the  ownership  of  the  seller,  or  when  after  the  lapse  of  a  reasonable  time 
he  retains  the  goods  without  intimating  to  the  seller  that  he  has  rejected  them. 
—  E.  §  35;  T.  40;  S.  A.  35;  Q.  37;  W.  A.  35;  N.  Z.  37.  —  For  a  case  illustrating  the  rule 
that  after  the  lapse  of  a  reasonable  time  the  purchaser  is  deemed  to  have  accepted  the  goods, 
see  Baird  v.  The  King,  28  V.  L.  R.  291;  24  A.  L.  T.  57;  8  A.  L.  R.  181. 

Buyer  not  bound  to  return  rejected  goods.  41.  Unless  otherwise  agreed, 
where  goods  are  delivered  to  the  buyer  and  he  refuses  to  accept  them,  having 
the  right  so  to  do,  he  is  not  bound  to  return  them  to  the  seller,  but  it  is  sufficient 
if  he  intimates  to  the  seller  that  he  refuses  to  accept  them.  —  E.  §  36;  T.  41;  S.  A.  36; 
Q.  38;  W.  A.  36;  N.  Z.  38. 

Liability  of  buyer  for  neglecting  or  refusing  delivery  of  goods.  42.  When 
the  seller  is  ready  and  wiUing  to  dehver  the  goods  and  requests  the  buyer  to 
take  deUvery  and  the  buyer  does  not  within  a  reasonable  time  after  such  request 
take  deUvery  of  the  goods,  he  is  hable  to  the  seller  for  any  loss  occasioned  by  his 
neglect  or  refusal  to  take  delivery,  and  also  for  a  reasonable  charge  for  the  care 
and  custody  of  the  goods.  Nothing  in  this  section  shall  affect  the  rights  of  the  seller 
where  the  neglect  or  refusal  of  the  buyer  to  take  dehvery  amounts  to  a  repu- 
diation of  the  contract.  —  E.  §  37;  T.  42;  S.  A.  37;  Q.  39;  W.  A.  37;  N.  Z.  39. 

Part  IV.    Eights  of  unpaid  Seller  against  the  Goods. 
Unpaid  seller  defined.    43.   1.  The  seller  of  goods  is  deemed  to  be  an  "unpaid 
seller"  within  the  meaning  of  this  Act:  a)  When  the  whole  of  the  price Jhas  not 
been  paid  or  tendered;  b)  When  a  bill  of  exchange  or  other  negotiable  instrument 
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has  been  received  as  conditional  payment,  and  the  condition  on  which  it  was 
received  has  not  been  fulfilled  by  reason  of  the  dishonour  of  the  instrument  or 
otherwise.  2.  In  this  Part  of  this  Act  the  term  "seller"  includes  any  person 
who  is  in  the  position  of  a  seller,  as  for  instance  an  agent  of  the  seller  to  whom 
the  bin  of  lading  has  been  indorsed  or  a  consignor  or  agent  who  has  himself 
paid  or  is  directly  responsible  for  the  price.  —  E.  §  38;  T.  43;  S.  A.  38;  Q.  40;  W. 
A.  38;  N.  Z.  40. 

Unpaid  seller's  rights,  44.  1.  Subject  to  the  provisions  of  this  Act  and  of 
any  statute  in  that  behalf,  notwithstanding  that  the  property  in  the  goods  may 
have  passed  to  the  buyer,  the  unpaid  seller  of  goods  as  such  has  by  implication 
of  law:  a)  A  lien  on  the  goods  or  right  to  retain  them  for  the  price  while  he  is 
in  possession  of  them;  b)  In  case  of  the  insolvency  of  the  buyer  a  right  of  stop- 
ping the  goods  in  transitu  after  he  has  parted  with  the  possession  of  them; 
c)  A  right  of  re-sale  as  limited  by  this  Act.  2.  Where  the  property  in  goods  has 
not  passed  to  the  buyer  the  unpaid  seller  has  in  addition  to  his  other  remedies  a 
right  of  withholding  deUvery  similar  to  and  co-extensive  with  his  rights  of  hen 
and  stoppage  in  transitu  where  the  property  has  passed  to  the  buyer.  —  E.  §  39; 
T.  44;  S.  A.  39;  Q.  41;  W.  A.  39;  N.  Z.  41. 

Unpaid  seller's  lien. 
Seller's  lien.  45.  1.  Subject  to  the  provisions  of  this  Act,  the  unpaid  seller  of 
goods  who  is  in  possession  of  them  is  entitled  to  retain  possession  of  them  until 
payment  or  tender  of  the  price  in  the  following  cases,  namely:  a)  Where  the 
goods  have  been  sold  without  any  stipulation  as  to  credit;  b)  Where  the  goods 
have  been  sold  on  credit  but  the  term  of  credit  has  expired;  c)  Where  the  buyer 
becomes  insolvent.  2.  The  seller  may  exercise  his  right  of  Uen  notwithstanding 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  ^r  custodier  for  the  buyer. 

—  E.  §  41;  T.  45;  S.  A.  40;  Q.  42;  W.  A.  40;  N.  Z.  42. 

Part  delivery.  46.  Where  an  unpaid  seller  has  made  part  deUvery  of  the  goods 
he  may  exercise  his  right  of  Hen  or  retention  on  the  remainder  unless  such  part 
delivery  has  been  made  under  such  circumstances  as  to  show  an  agreement  to 
waive  the  lien  or  right  of  retention.  —  E.  §  42;  T.  46;  S.  A.  41;  Q.  43;  W.  A.  41;  N. 
Z.  43. 

Termination  of  lien.  47.  1.  The  unpaid  seller  of  goods  loses  his  lien  or  right 
of  retention  thereon  a)  When  he  dehvers  the  goods  to  a  carrier  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer  without  reserving  the  right 
of  disposal  of  the  goods;  b)  When  the  buyer  or  his  agent  lawfully  obtains  posses- 
sion of  the  goods;  c)  By  waiver  thereof.  2.  The  unpaid  seller  of  goods  having  a 
lien  or  right  of  retention  thereon  does  not  lose  his  hen  or  right  of  retention  by 
reason  only  that  he  has  obtained  judgment  or  decree  for  the  price  of  the  goods. 

—  E.  §  43;  T.  47;  S.  A.  42;  Q.  44;  W.  A.  42;  N.  Z.  44. 

Stoppage  in  transitu. 

Right  of  stoppage  in  transitu.  48.  Subject  to  the  provisions  of  this  Act, 
when  the  buyer  of  goods  becomes  insolvent  the  unpaid  seller  who  has  parted 
with  the  possession  of  the  goods  has  the  right  of  stopping  them  in  transitu,  that 
is  to  say,  he  may  resume  possession  of  the  goods  as  long  as  they  are  in  course 
of  transit,  and  may  retain  them  until  payment  or  tender  of  the  price.  —  E.  §  44; 
T.  48;  S.  A.  43;  Q.  45;  W.  A.  43;  N.  Z.  45. 

Duration  of  transit.  49.  1.  Goods  are  deemed  to  be  in  course  of  transit  from 
the  time  when  they  are  dehvered  to  a  carrier  by  land  or  water  or  other  bailee  or 
custodier  for  the  purpose  of  transmission  to  the  buyer,  until  the  buyer  or  his 
agent  in  that  behalf  takes  dehvery  of  them  from  such  carrier  or  other  bailee  or 
custodier.  2.  If  the  buyer  or  his  agent  in  that  behalf  obtains  dehvery  of  the  goods 
before  their  arrival  at  the  appointed  destination,  the  transit  is  at  an  end.  3.  If 
after  the  arrival  of  the  goods  at  the  appointed  destination  the  carrier  or  other 
bailee  or  custodier  acknowledges  to  the  buyer  or  his  agent  that  he  holds  the 
goods  on  his  behalf  and  continues  in  possession  of  them  as  bailee  or  custodier 
for  the  buyer  or  his  agent,  the  transit  is  at  an  end,  and  it  is  immaterial  that  a 
further  destination  for  the  goods  may  have  been  indicated  by  the  buyer.  4.  If 
the  goods  are  rejected  by  the  buyer,  and  the  carrier  or  other  bailee  or  custodier 
continues  in  possession  of  them,  the  transit  is  not  deemed  to  be  at  an  end,  even 
if  the  seller  has  refused  to  receive  them  back.    5.  When  goods  are  dehvered  to  a 
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ship  chartered  by  the  buyer,  it  is  a  question  depending  on  the  circumstances  of 
the  particular  case  whether  they  are  in  the  possession  of  the  master  as  a  carrier 
or  as  agent  to  the  buyer.  6.  Where  the  carrier  or  other  bailee  or  custodier  wrong- 
fully refuses  to  deMver  the  goods  to  the  buyer  or  his  agent  in  that  behalf,  the 
transit  is  deemed  to  be  at  an  end.  7.  Where  part  delivery  of  the  goods  has  been 
made  to  the  buyer  or  his  agent  in  that  behalf,  the  remainder  of  the  goods  may  be 
stopped  in  transitu,  unless  such  part  delivery  has  been  made  under  such  circum- 
stances as  to  show  an  agreement  to  give  up  possession  of  the  whole  of  the  goods. 
—  E.  §  45;  T.  49;  S.  A.  44;  Q.  46;  W.  A.  44;  N.  Z.  46. 

How  stoppage  in  transitu  is  effected.  50.  1.  The  unpaid  seller  may  exercise 
his  right  of  stoppage  in  transitu  either  by  taking  actual  possession  of  the  goods 
or  by  giving  notice  of  his  claim  to  carrier  or  other  bailee  or  custodier  in  whose 
possession  the  goods  are.  Such  notice  may  be  given  either  to  the  person  in  actual 
possession  of  the  goods  or  to  his  principal.  In  the  latter  case  the  notice  to  be 
effectual  must  be  given  at  such  time  and  under  such  circumstances  that  the 
principal  by  the  exercise  of  reasonable  diligence  may  communicate  it  to  his  ser- 
vant or  agent  in  time  to  prevent  a  delivery  to  the  buyer.  2.  When  notice  of 
stoppage  in  transitu  is  given  by  the  seller  to  the  carrier  or  other  bailee  or 
custodier  in  possession  of  the  goods,  he  must  re-deliver  the  goods  to  or  according 
to  the  directions  of  the  seller.  The  expenses  of  such  re-delivery  must  be  borne 
by  the  seller.  —  E.  §  46;  T.  50;  S.  A.  45;  Q.  47;  W.  A.  45;  N.  Z.  47. 

Re-sale  by  buyer  or  seller. 
Effect  of  sub-sale  or  pledge  by  buyer.  51.  Subject  to  the  provisions  of  this 
Act,  the  unpaid  seller's  right  of  lien  or  retention  or  stoppage  in  transitu  is  not 
affected  by  any  sale  or  other  disposition  of  the  goods  which  the  buyer  may  have 
made,  unless  the  seller  has  assented  thereto :  Provided  that  where  a  document  of 
title  to  goods  has  been  lawfully  transferred  to  any  person  as  buyer  or  owner  of 
the  goods,  and  that  person  transfers  the  document  to  a  person  who  takes  the 
document  in  good  faith  and  for  valuable  consideration,  then  if  such  last-men- 
tioned transfer  was  by  way  of  sale  the  unpaid  seller's  right  of  hen  or  retention  or 
stoppage  in  transitu  is  defeated,  and  if  such  last-mentioned  transfer  was  by  way 
of  pledge  or  other  disposition  for  value  the  unpaid  seller's  right  of  lien  or  reten- 
tion or  stoppage  in  transitu  can  only  be  exercised  subject  to  the  rights  of  the 
transferee.  —  E.  §  47;  T.  51;  S.  A.  46;  Q.  48;  W.  A.  46;  N.  Z.  48. 

Sale  not  generally  rescinded  by  lien  or  stoppage  in  transitu.  52.  1.  Subject 
to  the  provisions  of  this  section,  a  contract  of  sale  is  not  resciuded  by  the  mere 
exercise  by  an  unpaid  seller  of  his  right  of  lien  or  retention  or  stoppage  in  trans- 
itu. 2.  Where  an  unpaid  seller  who  has  exercised  his  right  of  lien  or  retention 
or  stoppage  in  transitu  re-sells  the  goods,  the  buyer  acquires  a  good  title  thereto  as 
against  the  original  buyer.  3.  Where  the  goods  are  of  a  perishable  nature  or 
where  the  unpaid  seller  gives  notice  to  the  buyer  of  his  intention  to  re-sell,  and  the 
buyer  does  not  within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid 
seller  may  re-sell  the  goods  and  recover  from  the  original  buyer  damages  for  any 
loss  occasioned  by  his  breach  of  contract.  4.  Where  the  seller  expressly  reserves 
a  right  of^re-sale  in  case  the  buyer  should  make  default,  and  on  the  buyer  making 
default  re-seUs  the  goods,  the  original  contract  of  sale  is  thereby  rescinded,  but 
without  prejudice  to  any  claim  the  seller  may  have  for  damages.  —  E.  §  48;  T. 

52;  S.  A.  47;   Q.  49;  W.  A.  47;  N.  Z.  49. 

Part  V.    Actions  for  Breach  of  the  Contract.     Remedies  of  the  seller. 

Action  for  price.  53.  1.  Where  under  a  contract  of  sale  the  property  in  the 
goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully  neglects  or  refuses  to 
pay  for  the  goods  according  to  the  terms  of  the  contract,  the  seller  may  main- 
tain an  action  against  him  for  the  price  of  the  goods.  2.  Where  under  a  con- 
tract of  sale  the  price  is  payable  on  a  day  certain  irrespective  of  deUvery,  and  the 
buyer  wrongfully  neglects  or  refuses  to  pay  such  price,  the  seller  may  maintain 
an  action  for  the  price  although  the  property  in  the  goods  has  not  passed,  and  the 
goods  have  not  been  appropriated  to  the  contract.  —  E.  §  49;  T.  53;  S.  A.  48;  Q.  50; 
W.  A.  48;  N.  Z.  50. 

Damages  for  non-acceptance.  54.  1.  Where  the  buyer  wrongfully  neglects 
or  refuses   to  accept  and  pay  for  the  goods  the  seller  may  maintain  an  action 
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against  him  for  damages  for  non-acceptance.  2.  The  measure  of  damages  is  the 
estimated  loss  directly  and  naturally  resulting  in  the  ordinary  course  of  events 
from  the  buyer's  breach  of  contract.  3.  Where  there  is  an  available  market  for 
the  goods  in  question  the  measure  of  damages  is  prima  facie  to  be  ascertained  by 
the  difference  beetwen  the  contract  price  and  the  market  or  current  price  at  the 
time  or  times  when  the  goods  ought  to  have  been  accepted,  or  if  no  time  was 
fixed  for  acceptance  then  at  the  time  of  the  refusal  to  accept.  —  E.  §  50;  T.  54; 
S.  A.  49;  Q.  51;  W.  A.  49;  N.  Z.  51. 

Remedies  of  the  buyer. 
Damages  for  non-delivery.  55.  1.  Where  the  seller  wrongfully  neglects  or 
refuses  to  dehver  the  goods  to  the  buyer  the  buyer  may  maintaiu  an  action 
against  the  seller  for  damages  for  non-delivery.  2.  The  measure  of  damages  is 
the  estimated  loss  directly  and  naturally  resulting  in  the  ordinary  course  of  events 
from  the  seller's  breach  of  contract.  3.  Where  there  is  an  available  market  for 
the  goods  in  question  the  measure  of  damages  is  prima  facie  to  be  ascertained  by 
the  difference  between  the  contract  price  and  the  market  or  current  price  of  the 
goods  at  the  time  or  times  when  they  ought  to  have  been  delivered,  or  if  no 
time  was  fixed,  then  at  the  time  of  the  refusal  to  dehver.  —  E.  §  51;  T.  55;  S.  A.  50; 
Q.  52;  W.  A.  50;  N.  Z.  52. 

Specific  performance.  56.  In  any  action  for  breach  of  contract  to  dehver 
specific  or  ascertained  goods,  the  court  may  if  it  thinks  fit,  on  the  apphcation  of 
the  plaintiff,  by  its  judgment  or  decree  direct  that  the  contract  shall  be  performed 
specifically  without  giving  the  defendant  the  option  of  retaining  the  goods  on 
payment  of  damages.  The  judgment  or  decree  may  be  unconditional  or  upon 
such  terms  and  conditions  as  to  damages,  payment  of  the  price,  and  otherwise  as  to 
the  Court  may  seem  just;  and  the  apphcation  by  the  plaintiff  may  be  made  at  any 
time  before  judgment  or  decree.  —  E.  §  52;  T.  56;  S.  A.  51;  Q.  53;  W.  A.  ..1;  N.  Z.  53. 

Remedy  for  breach  of  warranty.  57.  1.  Where  there  is  a  breach  of  warranty 
by  the  seller,  or  where  the  buyer  elects  or  is  compelled  to  treat  any  breach  of  a 
condition  on  the  part  of  the  seller  as  a  breach  of  warranty,  the  buyer  is  not  by 
reason  only  of  such  breach  of  warranty  entitled  to  reject  the  goods;  but  he  may: 
a)  Set  up  against  the  seller  the  breach  of  warranty  in  diminution  or  extinction 
of  the  price;  or  b)  Maintain  an  action  against  the  seller  for  damages  for  the 
breach  of  warranty.  2.  The  measure  of  damages  for  breach  of  warranty  is  the 
estimated  loss  directly  and  natm-aUy  resulting  in  the  ordinary  course  of  events 
from  the  breach  of  warranty.  3.  In  the  case  of  breach  of  warranty  of  quahty 
such  loss  is  prima  facie  the  difference  between  the  value  of  the  goods  at  the 
time  of  deUvery  to  the  buyer  and  the  value  they  would  have  had  if  they  had 
answered  to  the  warranty.  4.  The  fact  that  the  buyer  has  set  up  the  breach  of 
warranty  in  diminution  or  extinction  of  the  price  does  not  prevent  him  from 
maintaining  an  action  for  the  same  breach  of  warranty  if  he  has  suffered  further 
damage.  —  E.  §  53;  T.  57;  S.  A.  52;  Q.  54;  W.  A.  52;  N.  Z.  54.  —  Cp.  Field  v.  Pincott 
3  A.  L.  K.  (C.  N.)  41.  For  a  case  setting  forth  the  doctrine  of  subsection  (1)  see,  Thomas 
V.  Marks,  10  V.  L.  B.  (L.)  217;  6  A.  L.  T.  91.  In  the  case  of  the  delivery  of  goods  of  an 
inferior  quality  the  measure  of  damages  is  the  difference  in  between  the  value  of  that  which 
was  delivered  and  that  which  ought  to  have  been  delivered.  —  Thompson  v.  Marshall,  3  W. 
W.  &  a'B.  (L.)  150;  Spence  v.  Duffield,  1  V.  R.  (L.)  49,  1  A.  J.  R.  74. 

Interest  and  special  damages.  58.  Nothing  in  this  Act  shall  affect  the  right  of  the 
buyer  or  the  seller  to  recover  interest  or  special  damages  in  any  case  where  by  law 
interest  or  special  damages  may  be  recoverable,  or  to  recover  money  paid  where  the 
consideration  for  the  payment  of  it  has  failed.  —  E.  §54;  T.  58;  S.  A.  53;  Q.  55;  W. 
A.  53;  N.  Z.  55. 

Part  VI.    Supplementary. 

Exclusion  of  implied  terms  and  conditions.  59.  Where  any  right,  duty,  or 
liability  would  arise  under  a  contract  of  sale  by  imphcation  of  law  it  may  be 
negatived  or  varied  by  express  agreement  or  by  the  course  of  dealing  between 
the  parties,  or  by  usage  if  the  usage  be  such  as  to  bind  both  parties  to  the  con- 
tract. —  E.  §  55;  T.  59;  S.  A.  54;  Q.  56;  W.  A.  54;  N.  Z.  56. 

Reasonable  time  a  question  of  fact.  60.  WTiere  by  this  Act  any  reference  is 
made  to  a  reasonable  time  the  question  what  is  a  reasonable  time  is  a  question 
of  fact.    —  E.  §  56;  T.  60;  S.  A.  55;  Q.  57;  W.  A.  55;  N.  Z.  57. 
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Rights,  etc.  enforceable  by  action.  61.  Where  any  right,  duty,  or  liabUity  is 
declared  by  this  Act  it  may,  unless  otherwise  by  this  Act  provided,  be  enforced 
by  action.  —  E.  §  57;  T.  61;  S.  A.  56;  Q.  58;  W.  A.  56;  N.  Z.  58. 

Auction  sales.  62.  In  the  case  of  a  sale  by  auction:  1.  Where  goods  are  put 
up  for  sale  by  auction  in  lots,  each  lot  is  'prima  facie  deemed  to  be  the  subject 
of  a  separate  contract  of  sale.  2.  A  sale  by  auction  is  complete  when  the  auction- 
eer announces  its  completion  by  the  fall  of  the  hammer  or  in  other  customary 
manner.  Until  such  announcement  is  made  any  bidder  may  retract  his  bid. 
3.  Where  a  sale  by  auction  is  not  notified  to  be  subject  to  a  right  to  bid  on  be- 
half of  the  seller  it  shall  not  be  lawful  for  the  seller  to  bid  himself  or  to  employ 
any  person  to  bid  at  such  sale,  or  for  the  auctioneer  knowingly  to  take  any  bid 
from  the  seller  or  any  such  person.  Any  sale  contravening  this  rule  may  be 
treated  as  fraudulent  by  the  buyer.  4.  A  sale  by  auction  may  be  notified  to  be 
subject  to  a  reserved  or  upset  price,  and  a  right  to  bid  may  also  be  reserved  expressly 
by  or  on  behalf  of  the  seller.  5.  Where  a  right  to  bid  is  expressly  reserved,  but 
not  otherwise,  the  seller  or  any  one  person  on  his  behalf  may  bid  at  the  auction. 
—  E.  §  58;  T.  62;  S.  A.  57.;  Q.  59;  W.  A.  57;  N.  Z.  59. 


Schedvle. 

Number  of  Act. 

Short  Title. 

Extent  of  Repeal. 

No.  1103. 
No.  1142. 

Instruments  Act,  1890. 
Supreme  Court  Act,  1890. 

Sections  210  and  211. 
Sections  174, 175, 176,  and  188. 

2.  Tasmania.   60  Vic.  No.  14.   An  Act  for  codifying  the  law  relating 
to  the  Sale  of  Goods  (2d  October,  1896). 

1.  =  V.  §  1. 

2.  =  V.  §  2,  except:  "January"  is  substituted  for  "July",  and  "ninety-seven" 
is  substituted  for  "ninety-six". 

Preliminary. 

3.  =  V.  §  3,  except:  in  (1)  "The  Factors  Act,  1891"  is  substituted  for  "the 
Instruments  Act,  1890";  in  (3)  "bankrupt"  is  substituted  for  "insolvent",  and 
"bankruptcy"  is  substituted  for  "insolvency". 

Repeals.  4.  The  enactments  mentioned  in  the  Schedule  to  this  Act,  to  the 
extent  in  that  Schedule  mentioned,  shall  not,  after  the  commencement  of  this  Act, 
extend  to  or  be  in  force  iu  this  Colony;  but  this  provision  shall  not  affect  any- 
thing done  or  suffered,  or  any  right,  title,  or  interest  acquired  or  accrued  before  the 
commencement  of  this  Act,  or  any  legal  proceeding  or  remedy  in  respect  of  any 
such  thing,  right,  title,  or  interest.  —  E.  §  60;  V.  4;  S.  A.  58;  Q.  60;  W.  A.  58;  N.  Z.  60. 

5.  =  V.  §  5,  except:  in  (1)  "bankruptcy"  is  substituted  for  "insolvency". 

Part  I.    Formation  of  the  Contract.     Contract  of  sale. 
6—7.  =  V.  §  6—7. 

Formalities  of  the  contract. 

8.  =  V.  §  8. 

9.  =  V.  §  9,  except:  in  (2)  "or  be  fit  or  ready  for  delivery"  is  substituted  for  "or 
fit  or  ready  for  delivery". 

Subject-matter  of  the  contract. 
10—12.  =  V.  §  10—12. 

The  price. 
13—14.  =  V.  §  13—14. 

Conditions  and  warranties. 
15—19.  =  V.  §  15—19. 

Sale  by  sample. 
20.  =  V.  §  20. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  property  as  between  seller  and  buyer. 
21—25.  =  V.  §  21—25. 
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Transfer  of  title. 

26.  =  V.  §  26,  except:  in  (2)  (a)  "The  Factors  Act,  1891",  is  substituted  for 
"the  Instruments  Act,  1890". 

27.  =  V.  §  27. 

28.  =  V.  §  28,  except:  "that"  is  inserted  after  "provided". 
29—31.  =  V.  §  29—31. 

Part  III.    Performance  of  the  Contract. 
32—37.  =  V.  §  32—37. 

38.  =  V.  §  38,  except:  the  beginning  word  is  "when"  instead  of  "where". 
39—42.  =  V.  §  39—42. 

Part  IV.    Rights  of  unpaid  Seller  against  the  Goods. 

43^.  =  V.  §  43—44. 

Unpaid  seller's  lien. 
45—47.  =  V.  §  45—47. 

Stoppage  in  transitu. 
48—50.  =  V.  §  48—50. 

Re-sale  by  buyer  or  sdler. 
51—52.  =  V.  §  51—52. 

Part   V-    Actions  for  Breach  of  the   Contra^.     Remedies  of   the  sdler. 

53—54.  =  V.  §  53—54. 

Remedies  of  the  buyer. 
55—58.  =  V.  §  55—58. 

Part  VI.    Supplementary. 
59—62.  =  V.  §  59—62.  

Schedule. 


Session  and  Chapter. 


Title  of  Act  and  Extent  of  Repeal. 


29  Chas.  IL  c.  3. 
9  Geo.  IV.  c.  14. 


An  Act  for  the  prevention  of  frauds  and  perjuries.     In  part, 

that  is  to  say,  sections  16  and  17. 
An  Act  for  rendering  a  written  memorandum  necessary  to  the 

validity   of   certain    promises    and    engagements.      In  part, 

that  is  to  say,  section  7. 


3.  South  Australia.    58  &  59  Vic.  No.  630.    An  Act  for  codifying  the 
law  relating  to  the  Sale  of  Goods  (20  th  December,  1895). 

Part  I.    Formation  of  the  Contract.     Contract  of  sale. 

1—2.  =  V.  §  6—7. 

Formalities  of  the  contract. 

3.  =  V.  §  8. 

4.  =  V.  §  9.  —  E.  §  4;  V.  9;  T.  9;  Q.  7;  W.  A.  4;  N.  Z.  6.  —  A  verbal  agreement 
for  the  sale  of  a  buggy  for  £  35  was  entered  into  between  the  plaintiff  and  defendant. 
The  vendor  retained  actual  possession,  but  allowed  the  purchaser  to  vise  the  chattel  until 
he  could  pay  the  price.  The  vendor  did  not  use  the  chattel.  Held,  no  constructive  delivery 
under  the  Statute   of  Frauds.  —  Mclnhereney  v.  Brady,    16  S.  A.  L.  R.  37. 

Subject-matter  of  the  contract. 
5—7.  =  V.  §  10—12. 

Price. 
8—9.  =  V.  §  13—14. 

Conditions  and  ivarranties. 

10.  =  V.  §  15. 

11,  =  V.  §  16,  except:  in  (4)  "condition  of  warranty"  is  substituted  for  "con- 
dition or  warranty".    This  is  obviously  a  typographical  error. 
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12—13.  =  V.  §  17—18. 

14.  =  V.  §  19,  except:  "expressely"  is  thus  misspelled.  —  E.  §  14;  V.  19;  T.  19: 
Q.  17;  W.  A.  14;  N.  Z.  16.  —  The  buyer  may  by  his  delay  or  conduct  lose  the  right  to 
reject  goods.  —  Bobin  v.  North  Adelaide  Cooperative  Society,  Ltd.,  12  S.  A.  L.  R.  136. 
Where  the  buyer  has  opportunity  to  inspect  the  chattel  the  doctrine  of  caveat  emptor  applies. 
—  McFarlane  v.  Hall,  16  S.  A.  L.  R.  126.  The  expression  "by  description"  in  subsection  (b) 
is  not  confined  to  sales  of  unascertained  goods,  but  may  apply  to  siJes  of  specific  goods.  — 
Kidman  v.  Fisken,  (1907)  L.  R.  (S.  A.)  110. 

Sale  by  sample. 

15.  =  V.  §  20. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  property  as  between  seller  and  buyer. 
16—20.  =  V.  §  21—25. 

Transfer  of  tide. 

21.  =  V.  §  26,  except:  subsection  (2)  reads  as  follows:  2.  Provided  also  that 
nothing  in  this  Act  shall  affect  a)  The  provisions  of  The  Mercantile  Law  Amend- 
ment Act,  1861,  or  any  enactment  enabling  the  apparent  owner  of  goods  to 
dispose  of  them  as  if  he  were  the  true  owner  thereof;  b)  The  validity  of  any 
contract  of  sale  under  any  special  common  law  or  statutory  power  of  sale,  or 
under  the  order  of  a  court  of  competent  jurisdiction. 

22.  =  V.  §  27  (1). 
23—24.  =  V.  §  28—29. 

25.  =  V.  §  30,  except:  in  (3)  "shall  mean"  is  substituted  for  "means". 

Effect  of  writs  of  execution.  26.  1.  A  writ  or  warrant  of  execution  against 
goods  shall  bind  the  property  in  the  goods  of  the  execution  debtor  as  from  the  time 
when  the  writ  or  warrant  is  delivered  to  the  sheriff  to  be  executed;  and,  for  the 
better  manifestation  of  such  time,  it  shall  be  the  duty  of  the  sheriff,  without  fee, 
upon  the  receipt  of  any  such  writ,  to  indorse  upon  the  back  thereof  the  hour,  day, 
month,  and  year  when  he  received  the  same :  Provided  that  no  such  writ  or  warrant 
shall  prejudice  the  title  to  such  goods  acquired  by  any  person  in  good  faith  and  for 
valuable  consideration,  unless  such  person  had  at  the  time  when  he  acquired  hia 
title  notice  that  such  writ,  or  warrant,  or  any  other  writ  by  virtue  of  which  the 
goods  of  the  execution  debtor  might  be  seized  or  attached,  had  been  delivered 
to  and  remained  unexecuted  in  the  hands  of  the  sheriff.  2.  In  this  section  the 
term  "sheriff"  includes  any  officer  charged  with  the  enforcement  of  a  writ  or 
warrant  of  execution.  —  E.  §  26;  V.  31;  T.  31;  Q.  28;  W.  A.  26;  N.  Z.  28. 

Part  III.    Performance  of  the  Contract. 

27.  =  V.  §  32. 

28.  =  V.  §  33.  —  E.  §  28;  V.  33;  T.  33;  Q.  30;  W.  A.  28;  N.  Z.  30.  —  For  an  appU- 
cation  of  the  general  principle  see  Mackie  v.  Hill,  6  S.  A.  L.  R.  22. 

29.  =  V.  §  34. 

30.  =  V.  §  35,  except:  "or  quality"  is  inserted  after  "different  description". 

31.  =  V.  §  36,  except:  in  (1)  "except  in  accordance  with  the  usage  of  the 
trade"  is  inserted  after  "instalments". 

32—36.  =  V.  §  37—41. 

37.  =  V.  §  42,  except :  "provided  that"  is  inserted  after  "custody  of  the  goods". 

Part  IV.    Rights  of  unpaid  Seller  against  the  Goods. 
38—39.  =  V.  §  43—44. 

Unpaid  seller's  lien. 
40—42.  =  V.  §  45—47. 

Stoppage  in  tranMtu. 
43-^5.  =  V.  §  48—50. 

Re-sale  by  buyer  or  seller. 
46—47.  =  V.  §  51—52. 

Part    V.    Actions  for  Breach   of  the   Contract.      Remedies  of  Ote  seller. 
48-^9.  =  V.  §  53—54. 

Remedies  of  the  buyer. 
50—53.  =  V.  §  55—58. 
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Part  VI.    Supplementary. 

54—57.  =  V.  §  59—62. 

Repeals.  68.  The  enactments  mentioned  in  the  Schedule  to  this  Act  shall  have 
no  force  or  effect  within  the  Province  of  South  Australia  as  from  the  commencement 
of  this  Act,  to  the  extent  in  that  Schedule  mentioned :  Provided  that  nothing  herein 
contained  shall  affect  anything  done  or  suffered,  or  any  right,  title,  or  interest 
acquired  or  accrued  before  the  commencement  of  this  Act,  or  any  legal  proceeding 
or  remedy  in  respect  of  any  such  thing,  right,  title,  or  interest.  —  E.  §  60;  V.  4; 
T.  4;  Q.  60;  W.  A.  58;  N.  Z.  60. 

59.  =  V.  §  5. 

60.  =  V.  §  3,  except:  in  (1)  the  definition  of  "document  of  title"  is  as  feUows. 
"Document  of  title  to  goods"  has  the  same  meaning  as  it  has  in  "The  Mercantile 
Law  Amendment  Act,  1861" ;  "and"  is  omitted  before  "warranty ;"  in  (3)  "and  whether 
he  has  become  an  insolvent  or  not"  is  added  at  the  end  of  the  subsection. 

61.  =  V.  §  2,  except:  "January"  is  substituted  for  "July". 

62.  =  V.  §  1,  except:  "1895"  is  substituted  for  "1896". 


Schedule. 

srring  to  the 
■  Committee. 

Enactments  Referred  To. 


This  Schedule  is  to  be  read  as  referring  to  the  revised  edition  of  the  Statutes  prepared 
under  the  direction  of  the  Statute  Law  Committee. 


Session  and  Chapter. 


Title  of  Act. 


1  Jac.  1,  c.  21. 
29  Chas.  2,  o.  3. 

9  Geo.  4,  o.  14. 


An  Act  against  Brokers.     The  whole  Act. 

An   Act    for    the    prevention    of   Frauds    and   Perjuries.      In 

part,  that  is  to  say,  sections  15  and  16 1). 
An  Act  for  rendering  a  Written  Memorandum  necessary    to 

the    vaUdity    of    certain  Promises    and    Engagements.     In 

part,  that  is  to  say,  section  7. 


4.  Queensland.    60  Vic.  No.  6.    An  Act  for  codifying  the  law  relating 
to  the  Sale  of  Goods  (7th  September,  1896). 

Part  I.    Preliminary. 

1.  =  V.  §  1,  except:  "o/"  is  inserted  before  "189&\ 

2.  =  V.  §  2,  except;  "January"  is  substituted  for  "July",  and  "ninety-seven" 
for  "ninety-six". 

Interpretation  of  terms.  3.  In  this  Act,  unless  the  context  or  subject  matter 
otherwise  requires:  "Action"  includes  counterclaim  and  set-off.  "Buyer"  means 
a  person  who  buys  or  agrees  to  buy  goods.  "Contract  of  sale"  includes  an 
agreement  to  sell  as  well  as  a  sale.  "Dehvery"  means  voluntary  transfer  of  pos- 
session from  one  person  to  another.  "Document  of  title  to  goods"  has  the  same 
meaning  as  it  has  in  the  Factors  Act.  "Factors  Act"  means  The  Factors  Act, 
1892,  and  any  enactment  amending  or  substituted  for  the  same.  "Fault"  means 
wrongful  act  or  default.  The  term  "Future  goods"  means  goods  to  be  manu- 
factured or  acquired  by  the  seller  after  the  making  of  the  contract  of  sale.  The 
term  "Goods"  includes  all  chattels  personal  other  than  things  in  action  and 
money:  The  term  also  includes  emblements  and  things  attached  to  or  forming 
part  of  the  land  which  are  agreed  to  be  severed  before  sale  or  under  the  contract 
of  sale.  "Plaintiff"  includes  a  defendant  counterclaiming.  "Property"  means  the 
general  property  in  goods  and  not  merely  a  special  property.  "Quality  of  goods" 
includes  their  state  or  condition.  "Sale"  includes  a  bargain  and  sale  as  well  as 
a  sale  and  delivery.  "Seller"  means  a  person  who  sells  or  agrees  to  sell  goods. 
The  term  "specific  goods"  means  goods  identified  and  agreed  upon  at  the  time 
a  contract  of  sale  is  made.  "Warranty"  means  an  agreement  with  reference  to 
goods  which  are  the  subject  of  a  contract  of  sale  but  collateral  to  the  main  pur- 

1)  Commonly  cited  as  sections  16  and  17. 
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pose  of  such  contract,  the  breach  of  which  gives  rise  to  a  claim  for  damages 
but  not  to  a  right  to  reject  the  goods  and  treat  the  contract  as  repudiated. 
(2—4)  =  V.  §  3  (2—4).  —  E.  §  62;  V.  3;  T.  3;  S.  A.  60;  W.  A.  60;  N.  Z.  2. 

Part  II.    Formation  of  the  Contract.    Contract  of  sale. 

4.  =  V.  §6,  except:  in  (4)  "has  elapsed"  is  substituted  for  "elapses".  — 
E.  §  1;  V.  6;  T.  6;  S.  A.  1;  W.  A.  1;  N.  Z.  3.  —  A  contract  of  sale  is  presumed  to  be  made  at 
the  place  where  the  offer  is  accepted.  Hence,  an  order  for  goods  given  in  Western  Australia, 
and  accepted  in  Queensland,  the  goods  being  shipped  at  buyer's  risk,  is  a  Queensland  con- 
tract. —  Mayers  &  Co.  v.  Johnson  &  Co.,  (1905)  Q.  W.  N.  39. 

Capacity  to  buy  and  sell.  5.  Capacity  to  buy  and  sell  is  regulated  by  the 
general  law  concerning  capacity  to  contract,  and  to  transfer  and  acquire  property : 
Provided  that  when  necessaries  are  sold  and  delivered  to  an  infant,  or  to  a 
person  who  by  reason  of  mental  incapacity  or  drunkenness  is  incompetent  to  contract 
he  must  pay  a  reasonable  price  therefor.  The  term  "necessaries"  in  this  section 
means  goods  suitable  to  the  condition  in  life  of  such  infant  or  other  person,  and 
to  his  actual  requirements  at  the  time  of  the  sale  and  delivery.  —  E.  §  2;  V.  7; 
T.  7;  S.  A.  2;  W.  A.  2;  N.  Z.  4. 

Formalities  of  the  contract. 

Contract  of  sale,  how  made.  6.  Subject  to  the  provisions  of  this  Act  and 
of  any  statute  in  that  behalf,  a  contract  of  sale  may  be  made  in  writing  (either 
with  or  without  seal),  or  by  word  of  mouth,  or  partly  in  writing  and  partly  by 
word  of  mouth,  or  may  be  impUed  from  the  conduct  of  the  parties.  TMs  section 
does  not  affect  the  law  relating  to  corporations.  —  E.  §  3;  V.  8;  T.  8;  S.  A.  3;  W.  A.  3; 
N.  Z.  5. 

7.  =  V.  §  9,  except:  in  (1)  "is  not  enforceable"  is  substituted  for  "shall  not 
be  enforceable",  and  "contract  is  made"  for  "contract  be  made";  in  (2)  "or  that 
some  act"  is  substituted  for  "or  some  act" ;  in  (3)  "there  is  an  acceptance"  is  sub- 
stituted for  "there  be  an  acceptance". 

Subjectr-matter  of  contract. 
Existing  or  future  goods.    8.    1.  The  goods  which  form  the  subject  of  a  contract 
of  sale  may  be  either  existing  goods,  owned  or  possessed  by  the  seller,  or  future 
goods.    2 — 3.  =  V.  §  10  (2 — 3),  except:  in  (3)  "when"  is  substituted  for  "where". 
E.  §  5;  V.  10;  T.  10;  S.  A.  5;  W.  A.  5;  N.  Z.  7. 

9.  =  V.  §  11,  except:  "when"  is  substituted  for  "where". 

10.  =  V.  §  12,  except:  "when"  is  substituted  for  "where";  "thereby"  is 
omitted. 

The  'price. 

11.  =  V.  §  13,  except  in  (2)  "when"  is  substituted  for  "where". 

12.  =  V.  §  14,  except  in  both  subsections  "when"  is  substituted  for  "where". 

Conditions  and  warranties. 

13.  =  V.  §  15. 

14.  1.  =  V.  §  16  (1),  except :  "when"  is  substituted  for  "where".  2.  =  V.  §  16  (2). 

3.  =  V.  §  16  (3),  except:  "when"  is  substituted  for  "where"  in  both  places  where 
it  occurs;  "there  is  a  term"  is  substituted  for  "there  be  a  term".  4.  This  sec- 
tion does  not  affect  the  case  of  any  condition  or  warranty,  the  fulfilment  of 
which  is  excused  by  law  by  reason  of  impossibihty  or  otherwise. 

15.  =  V.  §  17. 

16.  =  V.  §  18,  except:  "when"  is  substituted  for  "where",  and  "sale  is  by 
sample"  for  "sale  be  by  sample". 

Implied  conditions  as  to  quality  or  fitness.  17.  Subject  to  the  provisions  of  this 
Act  and  of  any  statute  in  that  behalf,  there  is  no  implied  warranty  or  condition 
as  to  the  quahty  or  fitness  for  any  particular  purpose  of  goods  supplied  under  a 
contract  of  sale,  except  as  follows:  1.  =  V.  §  19  (1),  except:  "when"  is  substitu- 
ted for  "where",  and  "he  is  the  manufacturer"  for  "he  be  the  manufacturer". 
2.  =  V.  §  19  (2),  except:  "when"  is  substituted  for  "where",  "he  is  the  manu- 
facturer" for  "he  be  the  manufacturer",  and  "there  is  no  implied  condition"  for 
"there  be  no  implied  condition".  3.  =  V.  §  19  (3),  except:  "if  the  usage  is 
such  as  to  bind  both  parties  to  the  contract"  is  added  after  "usage  of  trade". 

4.  =  V.   §  19  (4).  —  E.  §  U;  V.  19;  T.  19;  S.  A.  14;  W.  A.  14;  N.  Z.  16. 
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Sale  by  sample. 

18.  =  V.  §  20,  except:  in  (1)  "when"  is  substituted  for  "where".  —  E.  §  15; 
V.  20;  T.  20;  S.  A.  15;  W.  A.  15;  N.  Z.  17.  —  For  a  case  where  under  the  facts  the  contract  was 
severable,  and  the  buyer  was  permitted  to  take  such  of  the  goods  as  corresponded  with  the 
sample,  and  reject  the  rest,  see  Romberg  v.  Gilbert,  11  Q.  L.  J.  96. 

Part  III.    Effects  of  the  Contract. 
Transfer  of  property  as  between  seller  and  buyer. 

19.  =  V.  §  21,  except:  "when"  is  substituted  for  "where". 

20.  =  V.  §  22,  except:  in  (1)  "when"  is  substituted  for  "where";  in  (2)  "regard 
is  to  be  had"  is  substituted  for  "regard  shall  be  had".  —  E.  §  17;  V.  22;  T.  22; 
S.  A.  17;  W.  A.  17;  N.  Z.  19.  —  Cp.  In  re  GUI,  ex  parte  Jones,  9  Q.  L.  J.  1. 

Rules  for  ascertaining  intention.  21.  Unless  a  different  intention  appears, 
the  following  are  rules  for  ascertaining  the  intention  of  the  parties  as  to  the  time 
at  which  the  property  in  the  goods  is  to  pass  to  the  buyer:  Rule  1.  =  V.  §  23 
(Rule  1),  except:  "when"  is  substituted  for  "where",  and  "is  or  are  postponed" 
for  "be  postponed".  Rule  2.  =  V.  §  23  (Rule  2),  except:  "when"  is  substituted 
for  "where",  and  "is  done"  for  "be  done".  Rule  3.  =  V.  §  23  (Rule  3),  except: 
"when"  is  substituted  for  "where",  and  "is  done"  for  "be  done".  Rule  4.  =  V. 
§  23  (Rule  4).  Rule  5.  =  V.  §  23  (Rule  5)  except:  in  (1)  "when"  is  substituted  for 
"where" ;  and  in  (2)  "when"  is  substituted  for  "where",  and  "or  custodier"  is  omitted. 
—  E.  §  18;  V.  23;  T.  23;  S.  A.  18;  W.  A.  18;  N.  Z.  20. 

Reservation  of  right  of  disposal.  22.  1.  When  there  is  a  contract  for  the  sale 
of  specific  goods  or  when  goods  are  subsequently  appropriated  to  the  contract, 
the  seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve  the  right 
of  disposal  of  the  goods  until  certain  conditions  are  fulfilled.  In  such  case,  not- 
withstanding the  delivery  of  the  goods  to  the  buyer,  or  to  a  carrier  or  other  bailee 
for  the  purpose  of  transmission  to  the  buyer,  the  property  in  the  goods  does  not 
pass  to  the  buyer  until  the  conditions  imposed  by  the  seller  are  fulfilled.  2.  =  V. 
§  24  (2),  except:  "when"  is  substituted  for  "where".  3.  =  V.  §  24  (3),  except: 
"when"  is  substituted  for  "where".  —  E.  §  19;  V.  24;  T.  24;  S.  A.  19;  W.  A.  19;  N.  Z.  21. 

23.  =  V.  §  25,  except:  "when  delivery"  is  substituted  for  "where  deUvery"; 
after  "but  for  such  fault"  are  inserted  the  following  words,  in  Ueu  of  the  sentence 
beginning  with  "provided  also" :  "This  section  does  not  affect  the  duties  or  liabilities 
of  either  seller  or  buyer  as  a  bailee  of  the  goods  of  the  other  party". 

Transfer  of  title. 

24.  =  V.  §  26,  except:  in  (1)  "when"  is  substituted  for  "where";  in  (2)  "Fac- 
tors Act"  is  substituted  for  "Instruments  Act,  1890". 

25.  =  V.  §  28,  except:  "if"  is  substituted  for  "provided". 

26.  =  V.  §  29,  except:  in  (1)  "when"  is  substituted  for  "where",  and  "whether 
by  sale  in  market  overt  or  otherwise"  is  omitted;  in  (2)  "when"  is  substituted  for 
"where",  and  "does  not  revest"  for  "shall  not  revest".  —  E.  §  24;  V.  29;  T.  29; 
S.  A.  24;  W.  A.  24;  N.  Z.  25.  —  It  is  to  be  noted  that  the  provision  in  regard  to  market  overt 
is  omitted  in  the  Queensland  Act. 

27.  1.  =  V.  §  30  (1),  except:  "when"  is  substituted  for  "where",  and  "has 
the  same  effect"  for  "shall  have  the  same  effect".  2.  =  V.  §30  (2),  except: 
"when"  is  substituted  for  "where",  and  "has  the  same  effect"  for  "shall  have 
the  same  effect".  3.  In  this  section  the  term  "mercantile  agent"  has  the  same 
meaning  as  in  the  Factors  Act. 

Effects  of  writs  of  execution.  28.  1.  A  writ  of  fieri  facias  or  other  writ  of 
execution  against  goods  binds  the  property  in  the  goods  of  the  execution  debtor 
as  from  the  time  when  the  writ  is  dehvered  to  the  sheriff  to  be  executed;  and, 
for  the  better  manifestation  of  such  time,  it  is  the  duty  of  the  sheriff  upon  the 
receipt  of  any  such  writ  to  endorse  upon  the  back  thereof  the  hour,  day,  month, 
and  year  when  he  received  it.  But  the  delivery  of  such  a  writ  to  the  sheriff  does 
not  prejudice  the  title  to  such  goods  acquired  by  any  person  in  good  faith  and  for 
valuable  consideration,  unless  such  person  had  at  the  time  when  he  acquired  his 
title  notice  that  such  writ  or  any  other  writ  by  virtue  of  which  the  goods  of 
the  execution  debtor  might  be  seized  or  attached  had  been  delivered  to  and 
remained  unexecuted  in  the  ha.nds  of  the  sheriff.  2.  In  this  section  the  term 
"sheriff"  includes  any  officer  charged  with  the  enforcement  of  a  writ  of  execution. 
—  E.  §  26;  V.  31;  T.  31;  S.  A.  26;  W.  A.  26;  N.  Z.  28. 

35 
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Part  IV.    Performance  of  the  Contract. 

29.  =  V.  §  32. 

30.  =  V.  §  33.  —  E.  §  28;  V.  33;  T.  33;  S.  A.  28;  W.  A.  28;  N.  Z.  30.  —  For  a  case 
aiustrating  the  point  that  payment  of  the  price  and  delivery  of  the  goods  are  concurrent  con- 
ditions, see  Howes  Bros.  v.  Queensland  Milling  Co.,  8  Q.  L.  J.  83. 

31.  1.  =  V.  §  34  (1),  except:  "if  he  has  one"  is  substituted  for  "if  he  have 
one",  and  "contract  is  for"  for  "contract  be  for".  2.  =  V.  §  34  (2),  except: 
"when"  is  substituted  for  "where".  3.  When  the  goods  at  the  time  of  sale  are  in 
the  possession  of  a  third  person,  there  is  no  deUvery  by  the  seller  to  the  buyer 
unless  and  until  such  third  person  acknowledges  to  the  buyer  that  he  holds  the 
goods  on  his  behalf.  4—5.  =  V.  §  34  (4 — 5).  6.  This  section  does  not  affect  the 
operation  of  the  issue  or  transfer  of  any  document  of  title  to  goods.  —  E.  §  29; 
V.  34;  T.  34;  S.  A.  34;  W.  A.  34;  N.  Z.  31.  —  In  a  contract  for  sale  of  sheep  to  be  delivered 
at  a  distance,  purchaser  to  have  the  right  to  reject  those  lame,  diseased,  or  unfit  for  travel, 
senible,  the  rejection  is  to  be  at  the  place  where  the  contract  was  made  and  not  at  the  place  of 
deUvery.  —  Francis  v.  Lyon,  1906  S.  R.  (Q.)  306.  But  see  s.  c.  4  C.  L.  B.  1023. 

32.  1.  =  V.  §  35  (1),  except :  "when"  is  substituted  for  "where".  2.  =  V.  §  35  (2), 
except:  "when"  is  substituted  for  "where".  3.  =  V.  §  35  (3),  except:  "when"  is 
substituted  for  "where",  and  "goods  which  he  contracted"  for  "goods  he  contracted". 
4.  =  V.  §  35  (4).  —  E.  §  30;  V.  35;  T.  35;  S.  A.  30;  W.  A.  30;  N.  Z.  32.  —  For  a  case 
illustrating  the  rule  laid  down  in  subsection  3,  see  Romberg  v.  Gilbert,  11  Q.  L.  J.  96. 

33.  1.  =  V.  §  36  (1),  except:  "of  them"  is  substituted  for  "thereof".  2.  =  V. 
§  36  (2),  except;  "when"  is  substituted  for  "where".—  E.  §  31;  V.  36;  T.  36;  S.  A. 
31;  W.  A.  31;  N.  Z.  33.  —  Cp.  Romberg  v.  Gilbert,  11  Q.  L.  J.  96. 

34.  1.  =  V.  §37  (1),  except:  "when"  is  substituted  for  "where".  2.  =  V. 
§  37  (2).    3.  =  V.  §  37  (3),  except:  "when"  is  substituted  for  "where". 

35.  =  V.  §38,  except:  the  beginning  word  is  "when",  instead  of  "where". 

36.  =  V.  §  39,  except:  in  (1)  "when"  is  substituted  for  "where". 

37.  =  V.  §  40. 

38.  =  V.  §  41,  except:  "when"  is  substituted  for  "where". 

39.  =  V.  §  42,  except :  in  lieu  of  the  sentence  beginning  with  "nothing  in 
this  section"  is  substituted  the  following:  "This  section  does  not  affect  the  rights 
of  the  seller  if  the  neglect  or  refusal  of  the  buyer  to  take  dehvery  amounts  to  a 
repudiation  of  the  contract". 

Part  V.    Rights  of  unpaid  Seller  against  the  Goods. 

40.  =  V.  §  43. 

41.  1.  =  V.  §  44  (1),  except:  (a)  reads  as  follows:  a)  A  right  to  retain  the 
goods  for  the  price  while  he  is  in  possession  of  them.  2.  =  V.  §  44  (2),  except: 
"when"  is  substituted  for  "where"  in  both  places  where  the  latter  occurs,  and 
"retention"  is  substituted  for  "lien". 

Unpaid  seller's  right  of  retention. 

42.  1.  =  V.  §  45  (1),  except:  the  beginning  word  of  a),  b),  and  c)  is  "when" 
instead  of  "where".  2.  =  V.  §45,  except:  "retention"  is  substituted  for  "hen",  and 
"or  custodier"  is  omitted. 

43.  =  V.  §  46,  except:  "when"  is  substituted  for  "where";  "lien  or"  is  omitted; 
"that  right"  is  substituted  for  "the  lien  or  right  of  retention". 

44.  1.  =  V.  §47(1),  except:  "lienor"  is  omitted;  "or  custodier"  is  omitted. 
2.  =  V.  §  47  (2),  except:  "hen  or"  is  omitted;  "thereof"  is  substituted  for  "there- 
on", and  "that  right"  for  "his  hen  or  right  of  retention". 

Stoppage  in  transitu. 

45.  =  V.  §  48. 

46.  1.  =  V.  §  49  (1),  except:  "or  custodier"  is  omitted  in  both  places  where 
it  occurs.  2.  =  V.  §  49  (2).  3.  =  V.  §  49  (3),  except  "or  custodier"  is  omitted 
in  both  places  where  it  occurs.  4.  =  V.  §  49  (4),  except:  "or  custodier"  is  omitt- 
ed. 5.  =  V.  §49(5).  6.  =  V.  §49  (6),  except:  "when"  is  substituted  for  "where", 
and  "or  custodier"  is  omitted.  7.  =  V.  §  49  (7),  except:  "when"  is  substituted 
for  "where". 

47.  1.  =  V.  §  50  (1),  except:  "or  custodier"  is  omitted.  2.  =  V.  §  50  (2), 
except:  "or  custodier"  is  omitted. 
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Re-sale  by  buyer  or  seller. 

48.  =  V.  §  51,  except:  "lien  or"  is  omitted  after  "unpaid  seller's  right  of" 
in  all  places  where  it  occurs. 

Sale  not  generally  rescinded  by  lien  or  stoppage  in  transitu.  49.  1.  Subject  to 
the  provisions  of  this  section,  a  contract  of  sale  is  not  rescinded  by  the  mere  exer- 
cise by  an  unpaid  seller  of  his  right  of  retention  or  stoppage  in  transitu.  2.  When  an 
unpaid  seller  who  has  exercised  his  right  of  retention  or  stoppage  in  transitu  re-sells 
the  goods,  the  buyer  acquires  a  good  title  to  them  as  against  the  original  buyer. 
3.  When  the  goods  are  of  a  perishable  nature,  or  when  the  unpaid  seller  gives 
notice  to  the  buyer  of  his  intention  to  re-seU,  and  the  buyer  does  not  within  a  rea- 
sonable time  pay  or  tender  the  price,  the  unpaid  seller  may  re-seU  the  goods 
and  recover  from  the  original  buyer  damages  for  any  loss  occasioned  by  his  breach 
of  contract.  4.  When  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the 
buyer  should  make  default,  and  on  the  buyer  making  default,  re-sells  the  goods, 
the  original  contract  of  sale  is  thereby  rescinded,  but  without  prejudice  to  any 
claim  that  the  seller  may  have  for  damages.  —  E.  §  48;  V.  62;  T.  52;  S.  A.  47; 
W.  A.  47;  N.  Z.  49. 

Part   VI.    Actions  for  Breach   of  the   Contract.     Remedies  of  the  seller. 

50.  1.  =  V.  § 53  (1),  except:  "when"  is  substituted  for  "where".  2.  =  V.  §  53 
(2),  except:  "when"  is  substituted  for  "where". 

51.  1.  =  V.  §54  (1),  except:  "when"  is  substituted  for  "where".  2.  =  V. 
§  54  (2).    3.  =  V.  §  54  (3),  except:  "when"  is  substituted  for  "where". 

Remedies  of  the  buyer. 

52.  1.  =  V.  §  55  (1),  except:  "when"  is  substituted  for  "where".  2.  =  V.  §  55  (2). 
3.  =  V.  §  55  (3),  except:  "when"  is  substituted  for  "where".  —  E.  §  61;  V.  66; 
T.  55;  S.  A.  60;  W.  A.  50;  N.  Z.  52.  —  Where  goods  are  bought  in  one  country,  to  be  delivered 
in  another,  and  a  breach  of  the  contract  is  made  by  the  seller,  the  market  price  governing  the 
measure  of  damages  is  ordinarily  the  market  price  of  the  country  where  the  goods  are  bought, 
but  may  be  that  of  the  country  where  they  are  to  be  delivered.  —  Reis  v.  Carling,  (1906)  S.R.  (Q.) 
38;  (1906)  Q.  W.  N.  9.  The  measure  of  damages  is  the  difference  between  the  contract  price  and 
the  market  price.  —  Howes  Bros.  v.  Queensland  Milling  Co.,  8  Q.  L.  J.  83. 

53.  =  V.  §  56,  except:  "an  action"  is  substituted  for  "any  action";  "or  decree" 
is  omitted  in  all  places  where  it  occurs. 

54.  1.  =  V.  §  57  (1),  except:  "when  there  is  a  breach"  is  substituted  for 
"where  there  is  a  breach",  "when  the  buyer  elects"  for  "where  the  buyer  elects", 
and  "a  breach"  for  "any  breach".    2—4.  =  V.  §  57  (2—4). 

Interest  and  special  damages.  55.  This  Act  does  not  affect  the  right  of  a  buyer 
or  a  seller  to  recover  interest  or  special  damages  in  any  case  in  which  by  law 
interest  or  special  damages  are  recoverable,  or  to  recover  money  paid  when  the 
consideration  for  the  payment  of  it  has  failed.  —  E.  §  54;  V.  58;  T.  58;  S.  A.  63; 
W.  A.  53;  N.  Z.  55. 

Part  VII.    Supplementary. 

56.  ^  V.  §  59,  except:  "when"  is  substituted  for  "where",  and  "usage  is 
such"  for  "usage  be  such". 

Reasonable  time  a  question  of  fact.  57.  Whenever,  in  this  Act,  reference  is 
made  to  a  reasonable  time,  the  question  what  is  a  reasonable  time  is  a  question 
of  fact.  —  E.  §  56;  V.  60;  T.  60;  S.  A.  55;  W.  A.  55;  N.  Z.  67. 

Rights,  etc.,  enforceable  by  action.  58.  When  any  right,  duty,  or  liability  is 
declared  by  this  Act,  it  may,  unless  by  this  Act  otherwise  provided,  be  enforced 

by   action.     —  E.   §  57;  V.  61;  T.  61;   S.  A.  56;  W.  A.  66;  N.  Z.  68. 

59.  =  V.  §  62,  except:  in  (1)  "when"  is  substituted  for  "where",  and  "con- 
tract for  sale"  for  "contract  of  sale";  in  (3)  "when"  is  substituted  for  "where", 
and  "it  is  not  lawful"  for  "it  shall  not  be  lawful";  in  (4)  "or  upset"  is  omitted; 
in  (5),  which  is  not  separately  numbered  in  the  Queensland  Act,  "when"  is  sub- 
stituted for  "where". 

Repeal.  60.  The  enactments  mentioned  in  the  Schedule  to  this  Act  are  hereby 
repealed  as  from  the  commencement  of  this  Act,  to  the  extent  in  that  Schedule 
mentioned.  But  such  repeal  does  not  affect  anything  done  or  suffered,  or  any 
right,  title,  or  interest  acquired  or  accrued,  before  the  commencement  of  this  Act, 
or  any  legal  proceeding  or  remedy  in  respect  of  any  such  thing,  right,  title,  or 
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interest.  When  in  any  Act  reference  is  made  to  any  of  the  said  repealed  pro- 
visions, such  reference  is  to  be  taken  to  be  the  corresponding  provisions  of  this 
Act.   —  E.  §  60;  V.  4;  T.  4;  S.  A.  58;  W.  A.  58;  N.  Z.  60.   This  section  is  repealed. 

61.  l.  =  V.  §  5(1),  except :  "shaU"  is  omitted.  2.  =  V.  §5  (2),  except:  "shaU" 
is  omitted.  3.  =  V.  §  5  (3),  except:  "repeal  effected  by  it  affects"  is  substituted  for 
"repeal  effected  thereby  shall  affect".    4.  =  V.  §  5  (4). 

Schedule. 


Session  and  Number 
of  Act. 


Title  of  Act  and  Extent  of  Repeal. 


31  Victoria,  No.  17. 
31  Victoria,  No.  22. 
31  Victoria,  No.  36. 


Common  Law  Practice  Act  of  1867.  In  part,  that  is  to  say 
section  18. 

Statute  of  Frauds  and  Limitations  of  1867.  In  part,  that  is 
to  say,  section  8. 

Mercantile  Act  of  1867.  In  part,  that  is  to  say,  sec- 
tion 3. 


5.  Western  Australia.    59  Vic.  No.  41.   An  Act  for  codifying  the  law 
relating  to  the  Sale  of  Goods  (12  th  October,  1895). 

Part  I.    Formation  of  the  Contract.     Contract  of  sale. 

1—2.  =  V.  §  6—7. 

Formalities  of  the  contract. 

3.  =  V.  §  8. 

4.  =  V.  §  9.  —  E.  §  4;  V.  9;  T.  9;  S.  A.  4;  Q.  7;  N.  Z.  6.  —  The  memorandum  must 
embody  all  of  the  essential  provisions  of  the  contract,  inter  alia  a  description  of  the  goods  to 
be  deUvered.  —  Woolhouse  v.  Smythe,  8  W.  A.  L.  R.  168. 


5—7.  =  V.   §  10—12. 
8—9.  =  V.  §  13—14. 


Subject-matter  of  contract. 

The  price. 
Conditions  and  warranties. 


10.  =  V.  §  15. 

11.  =  V.  §  16,  except:  hx  (4)  "condition  of  warranty"  is  substituted  for  "con- 
dition or  warranty".    This  is  obviously  a  typographical  error. 

12—13.  =  V.  §  17—18. 

14,  =  V.  §  19.  —  E.  §  14;  V.  19;  T.  19;  S.  A.  14;  Q.  17;  N.  Z.  16.  —  In  a  sale  of 
articles  by  description,  without  designation  of  quaUty,  a  delivery  of  goods  of  merchantable 
quaUty  is  a  fulfilment  of  the  contract.  —  Couch,  Calder  &  Co.  v.  Condit  &  Launder,  4  W.  A.  L. 
R.126.  Although  upon  the  sale  of  a  chattel  there  is  no  impUed  warranty  that  it  will  answer 
a  particular  purpose,  yet,  if  the  contract  is  made  to  supply  an  article  for  a  particular  purpose 
in  such  a  way  that  it  appears  that  the  buyer  reUen  on  the  seller's  skill  or  judgment,  then,  if  the 
chattel  is  of  a  description  which  it  is  in  the  course  of  the  seller's  business  to  supply,  he  is  bound 
to  supply  an  article  reasonably  fit  for  the  purpose,  and  is  considered  as  warranting  that  it  is 
so  fit.  —  Denny  v.  Calthrop,  6  W.  A.  L.  R.  227.  The  question  whether  there  is  a  warranty  or 
not  is  one  of  fact,  and  not  of  law.  —  Dempster  &  Walsh  v.  Simpson,  7  W.  A.  L.  R.  103.  See 
this  case  for  a  consideration  of  the  question  of  the  measure  of  damages  in  the  case  of  the 
sale  of  an  animal  infected  with  disease.  In  the  case  of  a  sale  of  seed  wheat  it  was  held  that 
there  was  an  impUed  warranty  that  the  wheat  suppUed  should  be  reasonably  fit  for  the  purpose  for 
which  it  was  required,  namely,  sowing,  and  that  consequently  to  supply  wheat  largely  intermixed 
with  drake  or  darnel  seed  so  as  to  be  useless  for  planting  purposes  was  a  breach  of  such  implied 
warranty,  and  rendered  the  seller  Uable  in  damages.  The  measure  of  damages  is  the  difference 
between  the  estimated  value  of  the  crop  had  the  seed  been  good,  and  the  value  of  the  crop  actually 
reaped.  —  Doscas  v.  Schmetzer,  8  W.  A.  L.  R.  173. 

Sale  by  sample. 

15.  =  V.  §  20. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  property  as  between  seller  and  buyer. 
Ifr— 20.  =  V.  §  21—25. 
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Transfer  of  tiUe. 

21.  1.  =  V.  §  26  (1).  2.  Provided  also  that  nothing  in  this  Act  shall  affect: 
a)  The  provisions  of  The  Factors  Acts,  1823  to  1878,  or  any  enactment  enabling 
the  apparent  owner  of  goods  to  dispose  of  them  as  if  he  were  the  true  owner 
thereof;  b)  =  V.  §  26  (2)  (b). 

22.  =  V.  §  27  (1). 
23—24.  =  V.  §  28—29. 

26.  =  V.  §  30,  except:  in  (3)  "shall  mean"  is  substituted  for  "means". 

26.  =  V.  §  31,  except:  in  (1)  "or  warrant"  is  omitted  after  "fieri  facias"; 
"and  no  writ  of  attachment"  is  omitted  after  "provided  that  no  such  writ";  "or 
warrant"  is  omitted  after  "notice  that  such  writ". 

Part  III.    Performance  of  the  Contract. 
27—29.  =  V.  §  32—34. 

30.  =  V.  §  35.  —  E.  §  30;  V.  35;  T.  35;  S.  A.  30;  Q.  32;  N.  Z.  32.  —  The  buyer  can 
be  required  to  accept  the  exact  quantity  contracted  for,  unless  the  original  contract  was  sub- 
sequently modified.  —  MoClay  v.  Seeligson,  7  W.  A.  L.  R.  87. 

31—32.  =  V.  §  36—37. 

33.  =  V.  §  38,  except:  "cost  of  transit"  is  substituted  for  "course  of  transit". 
This  is  obviously  a  typographical  error. 

34—36.  =  V.  §  39—41. 

37.  =  V.  §  42,  except:  "provided  that"  is  inserted  before  "nothing  in  this 
section". 

Part  IV.    Rights  of  unpaid  Seller  against  the  Goods. 
38—39.  =  V.  §  43—44. 

Unpaid  seller's  lien. 
40—42.  =  V.  §  45—47. 

Stoppage  in  transitu. 
43^5.  =  V.  §  48—50. 

Re-sale  by  buyer  or  seller. 
46—47.  =  V.  §  51—52. 

Part  V.    Actions  for  Breach  of  the  Contract. 

Remedies  of  the  seller. 

48.  =  V.  §  53. 

49.  =  V.  §  54.  —  E.  §  50;  V.  54;  T.  54;  S.  A.  49;  Q.  51;  N.  Z.  51.  —  The  measure 
of  damages  is  the  difference  between  the  contract  price  and  the  price  which  the  goods  would 
have  realised  it  sold  immediately  after  repudiation.  —  McClay  v.  Seeligson,  7  W.  A.  L.  R.  87. 

Remedies  of  the  buyer. 
50—53.  =  V.  §  55—58. 

Part  VI.    Supplementary. 

54—57.  =  V.  §  59—62. 

58.  =  S.  A.  §  58,  except:  "Colony  of  Western  Australia"  is  substituted  for 
"Province  of  South  Australia". 

59.  =  V.  §5,  except:  in  (1)   "bankruptcy"  is  substituted  for   "insolvency". 

60.  1.  =  V.  §  3  (1),  except:  the  definition  of  "title"  is  as  follows:  "Docu- 
ment of  title  to  goods"  has  the  same  meaning  as  it  has  in  The  Factors  Acts,  1823 
to  1878,  or  any  act  amending  or  substituted  for  the  same ;  "and"  is  omitted  before 
"warranty".  2.  =  V.  §  3  (2).  3.  A  person  is  deemed  to  be  insolvent  within  the 
meaning  of  this  Act  who  either  has  ceased  to  pay  his  debts  in  the  ordinary 
course  of  business,  or  can  not  pay  his  debts  as  they  become  due,  whether  he  has 
committed  an  act  of  bankruptcy  or  not,  and  whether  he  has  become  bankrupt  or 
not.    4.  =  V.  §  3  (4). 

61.  =  V.  §  2,  except  "January"  is  substituted  for  "July". 

62.  =  V.  §  1,  except:  "1895"  is  substituted  for  "1896". 


Schedule. 


This  Schedule  is  to  be  read  as  referring  to   the  revised  edition  of  the  Statutes  prepared 
under  the  direction  of  the  Statute  Law  Committee  of  the  Imperial  Parliament. 
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Enactments  Referred  To. 


Session  and  Chapter. 

Title  of  Act. 

Extent  of  Repeal. 

1  Jao.  1,  c.  21. 
29  Chas.  2,  c.  3. 

9  Geo.  4,  c.  14. 

19  &  20  Vic.   0.  97 
perial)   adopted  by 
31  Vic.  No.  8. 

Im- 

the 

An  Act  against  Brokers. 

An   Act    for    the   prevention   of 

Frauds  and  Perjuries. 
An  Act  for  rendering  a  Written 

Memorandum  necessary  to  the 

validity  of  certain  Promises  and 

Engagements. 
The  Mercantile  Law  Amendment 

Act,  1856. 

The  whole  Act. 

In  part,    that   is   to   say, 

sections  15  and  16*). 
In  part,    that  is   to   say, 

section  7. 

In  part,    that   is   to   say, 
sections  1  and  2. 

Factors  Acts.®) 
1.  New  South  Wales.   No.  28  of  1899.   An  Act  to  consolidate  the  en- 
actments relating  to  Advances  made  to  Agents  intrusted  with  Goods 

(23d  November,  1899). 

Short  title.  1,  This  Act  may  be  cited  as  the  Factors  Act,  1899.  —  E.  52  &  53 
Vie.  c.  45,  §  17;  T.  1;  S.  A.  1;  Q.  1;  W.  A.  1;  N.  Z.  1. 

Repeal.  2.  The  Act  thirtieth  Victoria  number  thirteen  is  hereby  repealed. 
—  E.  52  &  53  Vic.  o.  45,  §  14;  T.  4;  Q.  15. 

Imperial  Acts.  3.  The  Imperial  Acts  fourth  George  the  Fourth  chapter  eighty- 
three  and  sixth  George  the  Fourth  chapter  ninty-four  are  hereby  declared  to  be  in 
force  in  New  South  Wales. 

Interpietation.  4.  In  this  Act,  unless  the  context  or  subject-matter  otherwise 
indicates  or  requires:  "Advance"  means  any  loan  or  advance  made  upon  the 
security  of  goods  or  documents  of  title  thereto,  whether  the  payment  in  respect 
of  such  loan  or  advance  is  made  in  money,  or  by  bill  of  exchange,  or  other  nego- 
tiable security,  and  includes  a  further  or  continuing  advance.  "Document  of 
title"  includes  any  bill  of  lading,  India  warrant,  dock  warrant,  warehouse-keeper's 
certificate,  warrant,  or  order  for  the  delivery  of  goods,  and  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  control  of 
goods,  and  any  document  which  by  indorsement  or  deUvery  authorises,  or  purports 
to  authorise,  the  holder  to  transfer  or  receive  the  goods  thereby  represented. 
"Factor"  means  an  agent  intrusted  with  the  possession  of  goods,  or  of  the  docu- 
ments of  title  to  goods.  "Owner"  means  the  owner  of  any  goods,  or  any  docu- 
ments of  title  to  goods,   intrusted  to  any  factor.  —  E.  52  &  53  Vic.  u.  45,  §  1;  T.  3; 

5.  A.  9;  Q.  2;  W.  ATS;  N.  Z.  2. 

Intrusting,  etc.,  of  document  of  title.  Possession.  Possession  of  documents  ot 
title.  Possession  evidence  of  intrusting.  5.  For  the  purposes  of  this  Act  a)  Every 
contract  giving  a  Hen  upon,  or  pledging,  any  document  of  title  to  goods  shall  be 
deemed  to  give  a  hen  upon,  or  pledge  of,  the  goods  indicated  in  and  by  such  docu- 
ment; b)  Where  any  goods  or  documents  of  title  to  goods  are  held  by  any  per- 
son on  behalf,  or  subject  to  the  control,  of  any  factor,  the  same  shaU  be  deemed  to 
be  in  the  possession  of  such  factor;  c)  Any  factor  possessed  of  any  documents 
of  title  to  goods,  whether  1.  Derived  immediately  from  the  owner  of  the  goods, 
or  2.  Obtained  by  reason  of  his  having  been  intrusted  with  the  possession  of  the 
goods,  or  of  any  other  document  of  title  thereto,  shall  be  deemed  to  have  been 
intrusted  with  the  possession  of  the  goods  represented  by  such  documents  of  title ; 
d)  Every  agent  in  possession  of  goods,  or  of  any  document  of  title  to  goods,  shall 
be  deemed  to  have  been  intrusted  therewith  by  the  owner,  unless  the  contrary  is 
shown  in  evidence.  —  E.  52  &  53  Vic.  c.  45,  §  2,  3,  8,  9;  T.  5,  6,  U,  12;  S.  A.  6,  8,  9;  Q.  3, 
4,  9,  10;  W.  A.  2—5;  N.  Z.  3,  4,  5. 

Bona  fide  contracts  with  factor  valid.    Goods  delivered  after  advance  made. 

6.  1.  Any  contract,  not  otherwise  invalid,    bond  fide  made   by  any  person  with 

1)  Commonly  cited  as  sections  16  and  17.  —  ^)  The  references  in  the  notes  are  to  the 
English  Acts  indicated,  and  to  the  Acts  of  the  Australian  States  and  to  tlie  Mercantile  Law 
Act,  1908  of  New  Zealand  herein  reprinted. 
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any  factor  by  way  of  pledge  of,  or  lien  or  other  security  over,  or  for  an  advance 
upon  the  security  of  goods,  or  the  documents  of  title  to  goods,  in  the  possession 
of  such  factor,  shall  be  valid  and  binding  upon,  and  good  against,  any  owner  of 
such  goods,  although  such  person  had  notice  that  such  factor  was  not  the  true 
owner  of  such  goods.  2.  Any  advance  on  the  faith  of  any  contract  in  writing 
to  consign,  deposit,  transfer,  or  deliver  any  goods  or  documents  of  title,  shall, 
if  the  goods  or  documents  are  received  by  the  person  making  the  advance,  without 
notice  that  the  factor  had.  no  authority  to  pledge  or  give  security  over  the  same, 
be  taken  to  be  an  advance  on  the  security  of  such  goods  or  documents,  although 
they  are  not  received  by  such  person  until  after  the  advance  is  made.  — 
E.  52  &  53  Vic.  u.  45,  §  2,  3,  8,  9;  T.  5,  6,  11,  12;  S.  A.  8,  9;  Q.  3,  4,  9,  10;  W.  A.  2—5. 

Bona  fide  exchange  valid.  Proviso.  7.  Where  any  such  contract  for  pledge, 
lien,  or  security  is  made  in  consideration  of  the  delivery  or  transfer  to  such  factor 
of  any  other  goods,  or  document  of  title  to  goods,  or  negotiable  security  upon 
which  such  person  had  at  the  time  a  vahd  and  available  lien  or  security  for,  or 
in  respect  of,  a  previous  advance  by  virtue  of  a  contract  made  with  such  factor, 
such  contract,  it  bond  fide  on  the  part  of  such  person,  shall  be  deemed  to  be  a  con- 
tract for  an  advance  within  the  last  preceding  section:  Provided  that  the  lien 
acquired  under  the  last-mentioned  contract,  upon  the  goods  or  documents  depos- 
ited in  exchange,  shall  not  exceed  the  value  of  the  goods,  or  documents  of  title, 
or  negotiable  security,  delivered  or  exchanged.  —  E.  52  <fe  53  Vic.  c.  45,  §  5;  T.  8; 
S.  A.  7;  Q.  6;  N.  Z.  6. 

Limited  construction  of  this  Act.  Civil  liability  of  factor.  8.  1.  Nothing  in 
this  Act  shall  be  construed  to  validate  any  contract  or  to  protect  any  advance  or 
exchange:  a)  Which  is  not  made  bond  fide;  or  b)  Which  is  made  by  a  person 
having  notice  that  such  factor  has  not  authority  to  make  the  same,  or  is  acting 
maid  fide  in  respect  thereof;  and  this  Act  shall  not  be  construed;  c)  To  extend 
to  or  protect  any  hen  or  pledge  for  or  in  respect  of  any  antecedent  debt  owing  by 
any  factor  to  any  person  with  or  to  whom  such  lien  or  pledge  is  given;  nor 
d)  To  authorise  any  factor  to  deviate  from  any  express  order  or  authority  received 
from  the  owner.  2.  Nothing  in  this  Act  shall  be  construed  to  lessen  or  affect  the 
civil  liabiUty  of  any  factor  for  any  breach  of  duty  or  contract,  or  for  failing  to 
fulfil  his  orders  or  authority  in  respect  of  any  such  contract,  hen,  or  pledge.  — 
E.  52  &  53  Vie.  o.  45,  §  4;  T.  15;  S.  A.  7,  8;  Q.  5,  13;  N.  Z.  10. 

Owner  may  redeem.  Bankruptcy  of  factor.  9.  1.  Nothing  in  this  Act  shall  be 
construed  to  prevent  any  owner:  a)  From  having  the  right  to  redeem  any  goods 
or  documents  of  title  to  goods  pledged  as  aforesaid,  at  any  time  before  the 
goods  have  been  sold,  upon  repayment  of  the  amount  of  the  lien  thereon,  or 
restoration  of  the  securities  in  respect  of  which  such  lien  exists,  and  upon  payment 
and  satisfaction  to  such  factor,  if  by  him  required,  of  any  sum  of  money  for  or  in 
respect  of  which  such  factor  would  be  entitled  to  retain  the  said  goods  or  docu- 
ments, by  way  of  hen  against  such  owner;  or  b)  From  recovering  from  the  person 
with  whom  such  goods  or  documents  have  been  pledged,  or  who  has  any  lien 
thereon,  any  sum  of  money  remaining  in  his  hands  as  the  produce  of  the  sale 
of  such  goods  after  deducting  the  amount  of  such  pledge,  or  hen.  2.  In  case  of 
the  bankruptcy  of  such  factor  the  owner  so  redeeming  such  goods  shall,  in  respect 
of  the  sum  paid  by  him  on  account  of  such  factor  for  such  redemption,  be  held  to 
have  paid  such  sum  for  the  use  of  such  factor  before  his  bankruptcy;  or,  it  the 
goods  have  not  been  so  redeemed,  the  owner  shall  be  deemed  a  creditor  of  such 
factor  for  the  value  of  the  goods  so  pledged  at  the  time  of  the  pledge,  and  shall  in 
either  case  be  entitled  to  prove  for,  or  set-off,  the  sum  so  paid  or  the  value  of 
such  goods  as  the  case  may  be.  —  E.  52  &  53  Vic.  c.  45,  §  12;  T.  15  (2,  3);  S.  A.  10,  11; 
Q.  13  (2,  3);  N.  Z.  10. 

2.  Tasmania.  55  Vic.  No.  4.  An  Act  to  amend  and  consolidate 
the  law  relating  to  Advances  made  to  Agents  intrusted  with  Qoods 

(13th  August,  1891). 

Preliminary. 
Short  title.    1.    This  Act  may  be  cited  as  I'he  Factors  Act,  1891.  —  E.  52  &  63 
Vic.  c.  45,  §  17;  N.  S.  W.  1;  S.  A.  1;  Q.  1;  W.  A.  1;  N.  Z.  1. 
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Commencement.  2.  This  Act  shall  commence  and  come  into  operation  on  the 
first  day  of  January,  One  thousand  eight  hundred  and  ninety-two.  —  S.  A.  12;  W. 
A.  6;  N.  Z.  1.  . 

Interpretation.  3.  For  the  purposes  of  this  Act:  The  expression  mercantile 
agent"  shall  mean  a  mercantile  agent  having  in  the  customary  course  of  his 
business  as  such  agent  authority  either  to  sell  goods,  or  to  consign  goods  for  the 
purpose  of  sale,  or  to  buy  goods,  or  to  raise  money  on  the  security  of  goods. 
A  person  shall  be  deemed  to  be  in  possession  of  goods  or  of  the  documents  of 
title  to  goods,  where  the  goods  or  documents  are  in  his  actual  custody,  or  are  held 
by  any  other  person  subject  to  his  control  or  for  him  or  on  his  behalf.  The  ex- 
pression "goods"  shall  include  wares  and  merchandise.  The  expression  "document 
of  title"  shall  include  any  bUl  of  lading,  warehousekeeper's  certificate,  and  warrant 
or  order  for  the  deUvery  of  goods  and  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of  goods,  or  authorising 
or  purporting  to  authorise  either  by  indorsement  or  by  delivery  the  possessor 
of  the  document  to  transfer  or  receive  goods  thereby  represented.  The  expression 
"pledge"  shall  include  any  contract  pledging  or  giving  a  lien  or  security  on  goods, 
whether  in  consideration  of  an  original  advance  or  of  any  further  or  continuing 
advance,  or  of  any  pecuniary  liability.  The  expression  "person"  shall  include  any 
body  of  persons,  corporate  or  unincorporate.  —  E.  52  &  53  Vic.  o.  45,  §  1;  N.  S.  W.  4; 
S.  A.  9;  Q.  2;  W.  A.  5;  N.  Z.  2. 

Repeal.  4.  1.  The  enactments  mentioned  in  the  Schedule  (1)  shall  not,  after 
the  commencement  of  this  Act,  extend  to  or  be  in  force  in  this  Colony;  but  this 
provision  shall  not  affect  any  right  acquired  or  hability  incurred  before  the  commence- 
ment of  this  Act  under  any  such  enactment.  2.  The  enactment  mentioned  in 
the  Schedule  (2)  is  hereby  repealed;  but  this  repeal  shall  not  affect  any  right 
acquired  or  liability  incurred  before  the  commencement  of  this  Act.  —  E.  52  &  53 

Vic.  c.  46,  §  14;  N.  S.  W.  2;   Q.  15. 

Dis'positions  by  mercantile  agents. 

Powers  of  mercantile  agent  with  respect  to  disposition  of  goods.  5.  1.  Where 
a  mercantile  agent  is,  with  the  consent  of  the  owner,  in  possession  -of  goods  or  of 
the  documents  of  title  to  goods,  any  sale,  pledge,  or  other  disposition  of  the  goods 
made  by  him  when  acting  in  the  ordinary  course  of  business  of  a  mercantile  agent 
shall,  subject  to  the  provisions  of  this  Act,  be  as  valid  as  if  he  were  expressly 
authorised  by  the  owner  of  the  goods  to  make  the  same:  Provided  that  the 
person  taking  under  the  disposition  acts  in  good  faith,  and  has  not  at  the  time 
of  the  disposition  notice  that  the  person  making  the  disposition  has  not  authority 
to  make  the  same.  2.  Where  a  mercantile  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods,  or  of  the  documents  of  title  to  goods,  any 
sale,  pledge,  or  other  disposition  which  would  have  been  valid  if  the  consent  had 
continued  shall  be  vaUd  notwithstanding  the  determination  of  the  consent: 
Provided  that  the  person  taking  under  the  disposition  has  not  at  the  time  thereof 
notice  that  the  consent  has  been  determined.  3.  Where  a  mercantile  agent  has 
obtained  possession  of  any  documents  of  title  to  goods  by  reason  of  his  being 
or  having  been,  with  the  consent  of  the  owner,  in  possession  of  the  goods  repre- 
sented thereby,  or  of  any  other  documents  of  title  to  the  goods,  his  possession  of 
the  first-mentioned  documents  shall,  for  the  purposes  of  this  Act,  be  deemed  to  be 
with  the  consent  of  the  owner.  4.  For  the  purposes  of  this  Act  the  consent  of 
the  owner  shall  be  presumed  in  the  absence  of  evidence  to  the  contrary.  — 
E.  52  &  53  Vic.  c.  45,  §  2;  N.  S.  W.  5,  6,  7;  S.  A.  8,  9,;  Q.  3;  W.  A.  2;  N.  Z.  3. 

Effect  of  pledges  of  documents  of  title.  6.  A  pledge  of  the  documents  of  title 
to  goods  shall  be  deemed  to  be  a  pledge  of  the  goods.  —  E.  52  &  53  Vic.  o.  45,  |  3; 
N.  S.  W.  5,  6,  7;  S.  A.  8,  9;  Q.  4;  W.  A.  2;  N.  Z.  4. 

Pledge  for  antecedent  debt.  7.  Where  a  mercantile  agent  pledges  goods  as 
security  for  a  debt  or  UabiUty  due  from  the  pledgor  to  the  pledgee  before  the  time 
of  the  pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could 
have  been  enforced  by  the  pledgor  at  the  time  of  the  pledge.  —  E.  52  &  53  Vic- 
0.  45,  §  4;  N.  S.  W.  8;  S.  A.  8;  Q.  5;  N.  Z.  5. 

Rights  acquired  by  exchange  of  goods  or  documents.  8.  The  consideration 
necessary  for  the  vahdity  of  a  sale,  pledge,  or  other  disposition  of  goods  in 
pursuance  of  this  Act  may  be  either  a  payment  in  cash,  or  the  delivery  or 
transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
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security,  or  any  other  valuable  consideration;  but  where  goods  are  pledged  by 
a  mercantile  agent  in  consideration  of  the  delivery  or  transfer  of  other  goods,  or 
of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  the  pledgee  shall 
acquire  no  right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value  of  the 
goods,  documents,  or  security  when  so  delivered  or  transferred  in  exchange.  — 
E.  52  &  53  Vic.  u.  45,  §  5;  N.  S.  W.  7;  S.  A.  7;  Q.  6;  N.  Z.  6. 

Agreements  through  clerks,  etc.  9.  For  the  purposes  of  this  Act,  an  agree- 
ment made  with  a  mercantile  agent  through  a  clerk  or  other  person  authorised 
in  the  ordinary  course  of  business  to  make  contracts  of  sale  or  pledge  on  his 
behalf,  shall  be  deemed  to  be  an  agreement  with  the  agent.  —  B.  52  &  53  Vic. 
c.  45,  §  6;  Q.  7;  N.  Z.  7. 

Provisions  as  to  consignors  and  consignees.  10.  1.  Where  the  owner  of  goods 
has  given  possession  of  the  goods  to  another  person  for  the  purpose  of  con- 
signment or  sale,  or  has  shipped  the  goods  in  the  name  of  another  person,  and 
the  consignee  of  the  goods  has  not  had  notice  that  such  person  is  not  the  owner 
of  the  goods,  the  consignee  shall  in  respect  of  advances  made  to  or  for  the  use  of 
such  person,  have  the  same  Hen  on  the  goods  as  if  such  person  were  the  owner  of 
the  goods,  and  may  transfer  any  such  lien  to  another  person.  2.  Nothing  in  this 
section  shall  limit  or  affect  the  validity  of  any  sale,  pledge,  or  disposition  by  a 
mercantile  agent.  —  E.  52  &  53  Vic.  c.  45,  §  7;  Q.  8;  N.  Z.  8. 

Dispositions  by  sellers  and  buyers  of  goods. 

Disposition  by  seller  remaining  in  possession.  11.  Where  a  person,  having 
sold  goods,  continues  or  is  in  possession  of  the  goods  or  of  the  documents  of 
title  to  the  goods,  the  delivery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title  under  any  sale,  pledge, 
or  other  disposition  thereof,  or  under  any  agreement  for  sale,  pledge,  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  the  previous  sale,  shall  have  the  same  effect  as  ii  the  person  making  the 
delivery  or  transfer  were  expressly  authorised  by  the  owner  of  the  goods  to 
make  the  same.  —  E.  52  &  53  Vic.  c.  45,  §  8;  N.  S.  W.  5;  S.  A.  9;  Q.  9;  W.  A.  3. 

Disposition  by  buyer  obtaining  possession.  12.  Where  a  person,  having  bought 
or  agreed  to  buy  goods,  obtains,  with  the  consent  of  the  seller,  possession  of  the 
goods  or  the  documents  of  title  to  the  goods,  the  delivery  or  transfer  by  that  person, 
or  by  a  mercantile  agent  acting  for  him,  of  the  goods  or  documents  of  title 
under  any  sale,  pledge,  or  other  disposition  thereof,  or  under  any  agreement  for 
sale,  pledge,  or  other  disposition  thereof,  to  any  person  receiving  the  same  in  good 
faith  and  without  notice  of  any  lien  or  other  right  of  the  original  seUer  in  respect 
of  the  goods,  shall  have  the  same  effect  as  if  the  person  making  the  dehvery  or 
transfer  were  a  mercantile  agent  in  possession  of  the  goods  or  documents  of  title 
with  the  consent  of  the  owner.  —  E.  62  &  53  Vic.  u.  45,  §  9;  N.  S.  W.  5;  S.  A.  9; 
Q.  10;  W.  A.  4. 

Effect  of  transfer  of  documents,  or  vendor's  lien,  or  right  of  stoppage  in  trans- 
itu. 13.  Where  a  document  of  title  to  goods  has  been  lawfully  transferred  to  a  person 
as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers  the  document  to  a 
person  who  takes  the  document  in  good  faith  and  for  valuable  consideration,  the 
last-mentioned  transfer  shall  have  the  same  effect  for  defeating  any  vendor's  Uen 
or  right  of  stoppage  in  transitu  as  the  transfer  of  a  bill  of  lading  has  for  defeating 
the  right  of  stoppage  in  transitu.  —  E.  52  &  53  Vic.  u.  45,  §  10;  Q.  11;  W.  A.  5;  N.  Z.  9. 

Supplemental. 

Mode  of  transferring  documents.  14.  For  the  purposes  of  this  Act  the  transfer 
of  a  document  may  be  by  endorsement,  or,  where  the  document  is  by  custom  or 
by  its  express  terms  transferable  by  delivery,  or  makes  the  goods  deliverable  to 
the  bearer,  then  by  delivery.  —  E.  52  &  53  Vic.  c.  45,  §  11;  N.  S.  W.  3;  S.  A.  9;  Q.  12; 
W.  A.  5;  N.  Z.  10. 

Saving  for  rights  of  true  owner.  16.  1.  Nothing  in  this  Act  shall  authorise 
an  agent  to  exceed  or  depart  from  his  authority  as  between  himself  and  his 
principal,  or  exempt  him  from  any  Uability,  civil  or  criminal,  for  so  doing. 
2.  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  from  recovering  the 
goods  from  an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the  sale  or 
pledge  thereof,  or  shall  prevent  the  owner  of  goods  pledged  by  an  agent  from 
having  the  right  to  redeem  the  goods  at  any  time  before  the  sale  thereof,  on 
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satisfying  the  claim  for  which  the  goods  were  pledged,  and  paying  to  the  agent, 
if  by  him  required,  any  money  in  respect  of  which  the  agent  would  by  law  be 
entitled  to  retain  the  goods  or  the  documents  of  title  thereto,  or  any  of  them,  by 
way  of  hen  as  against  the  owner ;  or  from  recovering  from  any  person  with  whom 
the  goods  have  been  pledged  any  balance  of  the  money  remaiuuig  in  his  hands 
as  the  produce  of  the  sale  of  the  goods  after  deducting  the  amount  of  his  lien. 
3.  Nothing  in  this  Act  shall  prevent  the  owner  of  goods  sold  by  an  agent  from 
recovering  from  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or  any  part 
of  that  price,  subject  to  any  right  of  set-off  on  the  part  of  the  buyer  against  the 
agent.  —  E.  52  &  53  Vic.  c.  45,  §  12;  N.  S.  W.  8,  9;  S.  A.  10,  11;  Q.  13;  N.  Z.  11. 

Saving  for  common  law  powers  of  agent.  16.  The  provisions  of  this  Act 
shall  be  construed  in  amplification  and  not  in  derogation  of  the  powers  exercis- 
able by  an  agent  independently  of  this  Act.  —  E.  52  &  53  Vic.  c.  45,  §  13;  N.  S.  W.  3; 
Q.  14;  N.  Z.  12. 

Schedule. 
(1) 


Beference  to  Act. 


Title. 


4  Geo.  4.  c.  83. 


6  Geo.  4.  c.  94. 


An  Act  for  the  better  protection  of  the  property  of  merchants 
and  others  who  may  hereafter  enter  into  contracts  or  agree- 
ments in  relation  to  goods,  wares,  or  merchandizes  intrusted 
to  Factors  or  Agents. 

An  Act  to  alter  and  amend  An  Act  for  the  better  protection  of 
the  property  of  merchants  and  others  who  may  hereafter  enter 
into  contracts  or  agreements  in  relation  to  goods,  wares,  or 
merchandize  intrusted  to  Factors  or  Agents. 


32  Vic.  No.  13. 


(2) 
An  Act  to  amend  the   law  relating  to   advances  made  to  agents 
entrusted  with  goods. 


3.  South  Australia.    24  &  25  Vic.  No.  3.    An  Act  to  amend  the  laws 
affecting  Trade  and  Commerce  (30th  August,  1861). 


Short  title  of  Act.  1.  This  Act  may  be  cited  as  The  Mercantile  Law  Amend- 
ment Act,  1861. 

[§§  2 — 5  do  not  relate .  to  factors.] 

Bon&  fide  advances  to  persons  intrusted  with  the  possession  of  goods  or  docu- 
ments of  title  though  known  to  be  agents,  protected.  6.  Any  agent  who  shall 
hereafter  be  intrusted  with  the  possession  of  goods,  or  of  the  documents  of  title 
to  goods,  shall  be  deemed  and  taken  to  be  the  owner  of  such  goods  and  docu- 
ments, so  far  as  to  give  vaUdity  to  any  contract  or  agreement,  by  way  of  pledge, 
lien,  or  security,  bond  fide  made  by  any  person  with  such  agent  so  intrusted  as 
aforesaid,  as  well  for  any  original  loan,  advance,  or  payment  made  upon  the  secu- 
rity of  such  goods  or  documents,  as  also  for  any  further  or  continuing  advance 
in  respect  thereof;  and  such  contract  or  agreement  shall  be  binding  upon  and 
against  the  owner  of  such  goods,  and  aU  other  persons  interested  therein,  notwith- 
standing the  person  claiming  such  pledge  or  hen  may  have  had  notice  that  the 
person  with  whom  such  contract  or  agreement  is  made  is  only  an  agent.  —  E.  5 
A  6  Vic.  c.  39,  §  1;  N.  S.  W.  5,  6;  T.  5,  6,  11,  12;  Q.  3,  4,  10,  11;  W.  A.  2—6;  N.  Z.  3,  4. 

Bon^  fide  deposits  in  exchange  protected.  But  no  lien  beyond  the  value  of  the 
goods  given  up.  7.  Where  any  such  contract  or  agreement  for  pledge,  hen,  or  secu- 
rity, shall  be  made  in  consideration  of  the  delivery  or  transfer  to  such  agent  of  any  other 
goods,  or  merchandise,  or  document  of  title,  or  negotiable  security,  upon  which  the 
person  so  deUvering  up  the  same  had  at  the  time  a  valid  and  available  lien  and  secu- 
rity, for  or  in  respect  of  a  previous  advance,  by  virtue  of  some  contract  or  agree- 
ment made  with  such  agent,  such  contract  and  agreement,  if  bond  fide  on  the  part 
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of  the  person  with  whom  the  same  may  be  made,  shall  be  deemed  to  be  a  contract, 
made  in  consideration  of  an  advance,  within  the  true  intent  and  meaning  of  this 
Act,  and  shall  be  as  valid  and  effectual,  to  all  intents  and  purposes,  and  to  the 
same  extent  as  if  the  consideration  for  the  same  had  been  a  bond  fide  present  ad- 
vance of  money:  Provided  that  the  hen  acquired  under  such  last-mentioned  con- 
tract or  agreement  upon  the  goods  or  documents  deposited  in  exchange  shall  not 
exceed  the  value  at  the  time  of  the  goods  and  merchandise  which,  or  the  documents 
of  title  to  which,  or  the  negotiable  security  which  shall  be  delivered  up  and  ex- 
changed. —  E.  5  &  6  Vic.  0.  39,  §  2;  N.  S.  W.  7;  T.  8;  Q.  6;  N.  Z.  6. 

Act  to  be  construed  to  protect  only  transactions  bon§  fide  without  notice  that 
the  agent  pledging  is  acting  without  authority,  or  maia  fide  against  the  owner. 

8.  This  Act,  and  every  matter  and  thing  herein  contained,  shall  be  deemed 
and  construed  to  give  validity  to  such  contracts  and  agreements  only,  and  to  pro- 
tect only  such  loans,  advances,  and  exchanges,  as  shall  be  made  bond  fide  and 
without  notice;  that  the  agent  making  such  contracts  or  agreements  as  aforesaid 
has  not  authority  to  make  the  same,  or  is  acting  mala  fide  in  respect  thereof,  against 
the  owner  of  such  goods  and  merchandise;  and  nothing  herein  contained  shall  be 
construed  to  extend  to  or  protect  any  Uen  or  pledge  for  or  in  respect  of  any  ante- 
cedent debt  owing  from  any  agent  to  any  person  with  or  to  whom  such  hen  or  pledge 
shall  be  given;  nor  to  authorize  any  agent,  intrusted  as  aforesaid,  in  deviating 
from  any  express  orders  or  authority  received  from  the  owner;  but  that,  for  the 
purpose  and  to  the  intent  of  protecting  all  such  bond  fide  loans,  advances,  and 
exchanges,  as  aforesaid  (though  made  with  notice  of  such  agent  not  being  the 
owner,  but  without  any  notice  of  the  agent's  acting  without  authority),  and  to  no 
further  or  other  intent  or  purpose  such  contract  or  agreement  as  aforesaid  shall 
be  binding  on  the  owner,  and  to  all  other  persons  interested  in  such  goods.  — 
E.  5  &  6  Vic.  c.  39,  §  3;  N.  S.  W.  5,  6,  7;  T.  5,  6,  7;  Q.  3,  4,  5;  W.  A.  2—5;   N.  Z.  3,  4,  5. 

Meaning  of  the  term  "document  or  title".  When  agent  intrusted.  When  in 
possession.  9.  Any  bill  of  lading,  dock  warrant,  warehouse-keeper's  certificate,  war- 
rant or  order  for  the  delivery  of  goods,  or  any  other  document  used  in  the  ordinary 
course  of  business  as  proof  of  the  possession  or  control  of  goods,  or  authorizing 
or  purporting  to  authorize,  either  by  indorsement  or  by  delivery,  the  possessor 
of  such  document  to  transfer  or  receive  goods  thereby  represented,  shall  be  deemed 
and  taken  to  be  a  document  of  title  within  the  meaning  of  this  Act;  and  any  agent 
intrusted  as  aforesaid,  and  possessed  of  any  such  document  of  title,  whether  derived 
immediately  from  the  owner  of  such  goods  or  obtained  by  reason  of  such  agent's 
having  been  intrusted  with  the  possession  of  the  goods,  or  of  any  other  document 
of  title  thereto,  shall  be  deemed  and  taken  to  have  been  intrusted  with  the  pos- 
session of  the  goods  represented  by  such  document  of  title  as  aforesaid,  and  all 
contracts  pledging  or  giving  a  Uen  upon  such  document  of  title  as  aforesaid  shall 
be  deemed  and  taken  to  be  respectively  pledges  of  and  liens  upon  the  goods  to  which 
the  same  relates,  and  such  agent  shall  be  deemed  to  be  possessed  of  such  documents, 
whether  the  same  shall  be  in  his  actual  custody  or  shall  be  held  by  any  other  person 
subject  to  his  control,  or  for  him,  or  on  his  behah,  and  where  any  loan  or  advance 
shall  be  bond  fide  made  to  any  agent  intrusted  with  and  in  possession  of  any  such 
goods  or  documents  of  title  as  aforesaid,  on  the  faith  of  any  contract  or  agreement 
in  writing,  to  consign,  deposit,  transfer,  or  dehver  such  goods  or  documents  of 
title  as  aforesaid,  and  such  goods  or  documents  of  title  shah  actually  be  received 
by  the  person  making  such  loan  or  advance,  without  notice  that  such  agent  was 
not  authorized  to  make  such  pledge  or  security,  every  such  loan  or  advance  shall 
be  deemed  and  taken  to  be  a  loan  or  advance  on  the  security  of  such  goods  or  docu- 
ments of  title  within  the  meaning  of  this  Act,  though  such  goods  or  documents 
of  title  shall  not  actually  be  received  by  the  person  making  such  loan  or  advance 
till  the  period  subsequent  thereto,  and  any  contract  or  agreement,  whether  made 
direct  with  such  agent,  as  aforesaid,  or  with  any  clerk  or  other  person  on  his  behalf, 
shall  be  deemed  a  contract  or  agreement  with  such  agent ;  and  any  payment  made, 
whether  by  money  or  bills  of  exchange,  or  other  negotiable  security,  shall  be  deemed 
and  taken  to  be  an  advance  within  the  meaning  of  this  Act;  and  an  agent  in  pos- 
session, as  aforesaid,  of  such  goods  or  documents  shall  be  taken,  for  the  purposes 
of  this  Act,  to  have  been  intrusted  therewith  by  the  owner  thereof,  unless  the  con- 
trary can  be  shown  in  evidence.  —  E.  5  &  6  Vic.  c.  39,  §  4;  N.  S.  W.  5,  6,  11,  12;  T.  5,  6; 
Q.  3,  4,  9,  10;  W.  A.  2—5;  N.  Z.  3,  4. 
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Right  of  owner  to  redeem  or  to  recover  balance  of  proceeds.  10.  Nothing 
herein  contained  shall  prevent  such  owner  as  aforesaid  from  having  the  right 
to  redeem  such  goods  or  documents  of  title  pledged  as  aforesaid,  at  any  time 
before  such  goods  shall  have  been  sold,  upon  repayment  of  the  amount  of  the  lien 
thereon,  or  restoration  of  the  securities  in  respect  of  which  such  lien  may 
exist,  and  upon  payment  or  satisfaction  to  such  agent,  if  by  him  required, 
of  any  sum  of  money  for  or  in  respect  of  which  such  agent  would  by  law  be  entitled 
to  retain  the  same  goods  or  documents,  or  any  of  them,  by  way  of  lien  as  against 
such  owner,  or  to  prevent  the  said  owner  from  recovering  of  and  from  such  person 
with  whom  any  such  goods  or  documents  may  have  been  pledged,  or  who  shall 
have  any  such  Hen  thereon  as  aforesaid,  any  balance  or  sum  of  money  remaining 
in  his  hands  as  the  produce  of  the  sale  of  such  goods,  after  deducting  the  amount 
of  the  hen  of  such  person  under  such  contract  or  agreement  as  aforesaid.  — 
E.  5  &  6  Vic.  c.  39,  §  7;  N.  S.  W.  9  (1);  T.  15  (2);  Q.  13  (2);  N.  Z.  11  (2). 

In  case  of  insolvency,  owner  to  prove  for  amount  paid  to  redeem,  or  for  value 
of  goods  if  unredeemed.  11.  In  case  of  the  insolvency  of  any  such  agent,  the  owner 
of  the  goods  which  shall  have  been  so  redeemed  by  such  owner  as  aforesaid,  shaU, 
in  respect  of  the  sum  paid  by  him  on  account  of  such  agent  for  such  redemption, 
be  held  to  have  paid  such  sum  for  the  use  of  such  agent  before  his  insolvency,  or 
in  case  the  goods  shall  not  be  so  redeemed,  the  owner  shall  be  deemed  a  creditor 
for  the  value  of  the  goods  so  pledged  at  the  time  of  the  pledge,  and  shall,  if  he 
shall  think  fit,  be  entitled,  in  either  of  such  cases,  to  prove  for  or  set  off  the  sum 
so  paid,  or  the  value  of  such  goods,  as  the  case  may  be.  —  B.  5  &  6  Vic.  c.  39,  §  7; 
N.  S.  W.  9  (2);  T.  15  (3);  Q.  13  (3);  N.  Z.  11  (3). 

Commencement  of  Act.  12,  This  Act  shall  take  effect  from  the  first  day  of 
January,    1862.  —  E.  5  &  6  Vic.  o.  39,  §  1;  T.  2;  W.  A.  6;  N.  Z.  1. 

4.  Queensland.    56  Vic.  No.  8.    An  Act  to  amend  the  law  relating  to 

Factors  (23d  August,  1892). 

1.  =  T.  §  1,  except:  "1892"  is  substituted  for  "1891". 

Preliminary. 
Definitions.  2.  In  this  Act:  The  expression  "mercantile  agent"  means  a 
mercantile  agent  having  in  the  customary  com?se  of  his  business  as  such  agent 
authority  either  to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to 
buy  goods,  or  to  raise  money  on  the  security  of  goods.  The  term  "goods"  in- 
cludes wares  and  merchandise.  The  expression  "document  of  title"  includes  a 
bill  of  lading,  dock  warrant,  warehouse-keeper's  certificate,  warrant  or  order  for 
the  delivery  of  goods,  and  any  other  document  used  in  the  ordinary  course  of 
business  as  proof  of  the  possession  or  control  of  goods,  or  authorising  or  purporting 
to  authorise,  either  by  indorsement  or  by  dehvery,  the  possessor  of  the  document 
to  transfer  or  receive  goods  thereby  represented.  The  term  "pledge"  includes  any 
contract  pledging,  or  giving  a  hen  or  security  on,  goods,  whether  in  consideration 
of  an  original  advance  or  of  any  further  or  continuing  advance  or  of  any  pecuniary 
hability.  For  the  purposes  of  this  Act  a  person  is  deemed  to  be  in  possession  of 
goods  or  of  the  documents  of  title  to  goods  when  the  goods  or  documents  afe  in  his 
actual  custody  or  are  held  by  any  other  person  subject  to  his  control  or  for  him 
or  on  his  behaK.  —  E.  52  &  53  Vic.  c.  45,  §  1;  N.  S.  W.  4;  T.  3;  S.  A.  9;  W.  A.  5; 
N.  Z.  2. 

Dispositions  by  mercantile  agents. 

3.  =  T.  §  5,  except:  in  (1),  (2),  and  (3)  the  beginning  word  is  "when"  instead 
of  "where". 

4.  =  T.  §  6. 

5.  =  T.  §  7,  except:  "when"  is  substituted  for  "where". 

6.  =  T.  §  8,  except:  throughout  "when"  is  substituted  for  "where". 

7.  =  T.  §  9. 

8.  =  T.  §  10,  except:  in  (1)  "when"  is  substituted  for  "where". 

Dispositions  by  sellers  and  buyers  of  goods. 
ft.  =  T.  §  11,  except:  "when"  is  substituted  for  "where". 
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10.  =  T.  §  12,  except:  "when"  is  substituted  for  "where".  —  E.  52  &  53  Vie 
o.  45,  §  9;  N.  S.  W.  5;  T.  12;  S.  A.  9;  W.  A.  4.  —  See  Kaye  &  Sons  v.  Glassey,  7  Q.  L.  J.  33 

11.  =  T.  §  13,  except:  "when"  is  substituted  for  "where". 

Supplemental. 

12.  =  T.  §  14,  except:  "if"  is  substituted  for  "where". 

13.  =  T.  §  15,  except:  in  (2)  "any  balance  of  money"  is  substituted  for  "any 
balance  of  the  money". 

14.  =  T.  §  16,  except:  "enlargement"  is  substituted  for  "amplification". 
Repeal  of  sections  8  to  19  of  31  Vic.  No.  36.    15.    Sections  eight  to  nineteen 

inclusive  of  The  Mercantile  Act  of  1867  are  hereby  repealed,  but  this  repeal 
shaU  not  affect  any  right  acquired  or  liability  incurred  before  the  passing  of 
this  Act  under  the  enactments  hereby  repealed.  When  in  any  act  reference  is 
made  to  any  of  the  said  repealed  enactments,  the  reference  shall  be  taken  to 
be  to  the  corresponding  provisions  of  this  Act.  —  E.  52  &  53  Vic.  c.  46,  §  14; 
N.  S.  W.  2;  T.  4. 

5.  Western  Australia,    a)  7  Vic.  No.  13.    An  Act  for  adopting  certain 

Acts  of  Parliament,  etc.,  and  applying  the  same  in  the  Administration 

of  Justice  in  Western  Australia  in  like  manner  as  the  other  laws  of 

England  are  applied  therein  (30th  May,  1844). 

(This  Act  adopts  by  reference,  inter  alia,  An  Act  to  amend  the  law  relating 
to  Advances  hond  fide  made  to  Agents  intrusted  with  Goods  (5  &  6  Vic.  c.  39). 

The  English  statutes  relating  to  factors,  4  Geo.  4,  c.  83,  and  6  Geo.  4,  u.  94,  are  in  force, 
so  far  as  they  are  applicable,  by  virtue  of  the  adoption  of  all  English  statutes  of  a  general  nature 
in  force  in  England  on   1st  June,   1829. 


b)  42  Vic.  No.  3.    An  Act  to  amend  the  Factors  Acts  (3d  July,  1878). 

Factors  Acts  defined.  1.  In  this  Act  the  expression  "the  principal  Acts" 
means  the  following  Acts,  that  is  to  say:  The  Act  of  the  4th  George  4th  (1823), 
c.  83.  The  Act  of  the  6th  George  4th  (1825),  c.  94.  The  Act  of  the  5th  and  6th 
of  Her  Majesty  (1842),  c.  39.  And  the  said  Acts  and  this  Act  may  be  cited  for 
aU  purposes  as  The  Factors  Acts,  1823  to  1878.  —  E.  40&  41  Vic.  c.  39,  §  1;  N.  S.  W.  1; 
T.  1;  S.  A.  1;  Q.  1;  N.  Z.  1. 

Amendment  of  the  law  with  respect  to  secret  revocation  of  intrustment  or 
agency.  2.  Where  any  agent  or  person  has  been  intrusted  v/ith  and  continues  in 
the  possession  of  any  goods,  or  documents  of  titles  to  goods,  within  the  meaning  of 
the  principal  Acts,  as  amended  by  this  Act,  any  revocation  of  his  intrustment  or 
agency  shall  not  prejudice  or  affect  the  title  or  rights  of  any  other  person  who 
without  notice  oi  such  revocation  purchases  such  goods  or  makes  advances  upon 
the   faith   or   security   of   such   goods   or  documents.  —  E.  40  &  41  Vic.  o.  39,  §  2; 

N.  S.  W.  5,   6;  N.  Z.  3  (1,  2). 

With  respect  to  vendors  permitted  to  retain  documents  of  title  to  goods. 
3.  Where  any  goods  have  been  sold,  and  the  vendor  or  any  person  on  his  behalf 
continues  or  is  in  the  possession  of  the  documents  of  title  thereto,  any  sale,  pledge, 
or  other  disposition  of  the  goods  or  documents  made  by  such  vendor,  or  any  person 
or  agent  intrusted  by  the  vendor  with  the  goods  or  documents  within  the  meaning 
of  the  principal  Acts,  as  amended  by  this  Act,  so  continuing  or  being  in  possession, 
shall  be  as  valid  and  effectual  as  if  such  vendor  or  person  were  an  agent  or  person 
intrusted  by  the  vendee  with  the  goods  or  documents  within  the  meaning  of  the 
principal  Acts,  as  amended  by  this  Act,  provided  the  person  to  whom  the  sale, 
pledge,  or  other  disposition  is  made  has  not  notice  that  the  goods  have  been  pre- 
viously sold.  —  E.  40  &  41  Vic.  c.  39,  §  3;   N.  S.  W.  5;  T.  11;   S.  A.  9;  Q.  9. 

With  respect  to  vendees  permitted  to  have  possession  of  documents  of  title  to 
goods.  4,  Where  any  goods  have  been  sold  or  contracted  to  be  sold,  and  the  vendee 
or  any  person  on  his  behalf,  obtains  the  possession  of  the  documents  of  title  thereto 
from  the  vendor  or  his  agents,  any  sale,  pledge,  or  disposition  of  such  goods  or 
documents  by  such  vendee  so  in  possession  or  by  any  other  person  or  agent  intrusted 
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by  the  vendee  with  the  documents  within  the  meaning  of  the  principal  Acts,  as 
amended  by  this  Act,  shall  be  as  valid  and  effectual  as  if  such  vendee  or  other  person 
were  an  agent  or  person  intrusted  by  the  vendor  with  the  documents  within  the 
meaning  of  the  principal  Acts,  as  amended  by  this  Act,  provided  the  person  to 
whom  the  sale,  pledge,  or  other  disposition  is  made  has  not  notice  of  any  lien  or 
other  right  of  the  vendor  in  respect  of  the  goods.  —  E.  40  &  41  Vio.  c.  39,  §  4; 
N.  S.  W.  5;  T.  12;  S.  A.  9;  Q.  10. 

With  respect  to  transfers  of  documents  of  title.  5.  Where  any  document  of 
title  to  goods  has  been  lawfully  indorsed  or  otherwise  transferred  to  any  person  as 
a  vendee  or  owner  of  the  goods,  and  such  person  transfers  such  document  by  in- 
dorsement (or  by  dehvery  where  the  document  is  by  custom  or  by  its  express 
terms  transferable  by  deUvery,  or  makes  the  goods  deliverable  to  the  bearer),  to 
a  person  who  takes  the  same  bond  fide  and  for  valuable  consideration,  the  last-men- 
tioned transfer  shall  have  the  same  effect  for  defeating  any  vendor's  lien  or  right 
of  stoppage  in  transitu,  as  the  transfer  of  a  bill  of  lading  has  for  defeating  the 
right  of  stoppage  in  transitu.  —  E.  40&41  Vic.  c.  39,  §  5;  N.  S.  W.  3;  T.  13,  14;  S.  A.  9; 
Q.  11,  12;  N.  Z.  9,  10.  —  See  also  Warrants  for  Goods  Indorsement  Act,  1898  (62  Vic.  No.  3). 

Act  not  to  be  retrospective.  6.  This  Act  shall  apply  only  to  acts  done  and 
rights  acquired  after  the  passing  of  this  Act.  —  E.  40  &  41  Vic.  c.  39,  §  6;  T.  2; 
S.  A.  12;  N.  Z.  1.  

Secret  Commissions  Acts/) 

1.  Victoria.    5  Edw.  7,  No.  1974.   An  Act  for  the  prohibition  of  Secret 
Commissions  (6th  October,  1905). 

Short  title  and  commencement.  1.  1.  This  Act  may  be  cited  as  the  Secret 
Commissions  Prohibition  Act,  1905.  2.  This  Act  shaU  come  into  operation  on  the 
first  day  of  January,  One  thousand  nine  hundred  and  six.  —  E.  §  4 ;  C.  1 ;  T.  1 ;  W. A.  1. 

Receipt  or  solicitation  of  secret  commission  by  an  agent  a  misdemeanour. 
Gift  or  offer  of  secret  commission  to  an  agent  a  misdemeanour.  2.  If  any  agen*^ 
corruptly  receives  or  solicits  from  any  person  for  himself  or  for  any  other  person 
any  valuable  consideration  a)  As  an  inducement  or  reward  for  or  otherwise-  on 
account  of  doing  or  forbearing  to  do,  or  having  done  or  forborne  to  do,  any  act 
in  relation  to  his  principal's  affairs  or  business ;  or  b)  The  receipt  or  any  expecta- 
tion of  which  would  in  any  way  tend  to  influence  him  to  show  or  to  forbear  to  show 
favour  or  disfavour  to  any  person  in  relation  to  his  principal's  affairs  or  business; 
or  if  any  person  corruptly  gives  or  offers  to  any  agent  any  valuable  considera- 
tion a)  As  an  inducement  or  reward  for  or  otherwise  on  account  of  doing  or 
forbearing  to  do  or  having  done  or  forborne  to  do  any  act  in  relation  to  his 
principal's  affairs  or  business;  or  b)  The  receipt  or  any  expectation  of  which 
would  in  any  way  tend  to  influence  him  to  show  or  to  forbear  to  show  favour 
or  disfavour  to  any  person  in  relation  to  his  principal's  affairs  or  business,  he 
shall  be  guilty  of  a  misdemeanour.  —  E.  §  1  ( 1 ) ;  C.  4 ;  T.  2,  3 ;  S.  A.  4,  5 ;  W.  A.  2,  3 ;  N.  Z.  3,  4. 
—  The  consideration  is  given  "corruptly"  if  it  is  given  to  the  agent  without  the  knowledge 
of  his  principal  in  order  to  influence  the  conduct  of  the  agent  in  regard  to  his  principal's  busi- 
ness, and  if  the  receipt  of  such  consideration  would  tend  to  influence  him.  "Corruptly"  does 
not  merely  mean  the  doing  of  an  act  prohibited  by  the  statute,  but  the  doing  of  such  an  act 
with  some  wrongful  intention.  —  Rex  v.  Stevenson,  (1907)  V.  L.  R.  475.  It  is  for  the  jury  to  decide 
whether  the  giving  of  the  valuable  consideration  would  tend  to  influence  the  agent  to  show 
favoin-  to  the  person  giving  it  in  relation  to  the  principal's  business.  The  fact  that  a  secret 
commission  has  been  given  raises  the  presumption  that  it  was  given  "corruptly". . —  Rex  v.  Scott, 
(1907)  V.  L.  R.  471. 

Secret  gifts  to  parent,  wife,  child,  partner,  etc.,  of  agent  deemed  gifts  to  agent. 
Secret  gifts  received  by  parent,  wife,  child,  partner,  etc.,  of  agent  deemed  received 
by  agent  unless  the  contrary  is  proved.  3.  1.  Any  valuable  consideration  given 
or  offered  to  any  parent,  husband,  wife,  or  child  of  any  agent,  or  to  his  partner, 
clerk,  or  employe,  or  at  the  agent's  request  to  any  person,  by  any  person  having 
business  relations  with  the  principal  of  such  agent  shall  be  deemed  to  have  been 

')  The  Acts  referred  to  in  the  notes  are  (E.)  the  Prevention  of  Corruptions  Act,  1908, 
(6  Edw.  7,  c.  34),  (C.)  the  Commonwealth  Secret  Commissions  Act,  1906,  (No.  10  of  1905)  re^ 
printed  sv/pra,  and  the  Acts  of  the  Australian  States  reprinted  herein. 
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given  or  offered  to  the  agent.  2.  Any  valuable  consideration  received  or  solicited 
by  any  parent,  husband,  wife,  or  child  of  any  agent,  or  by  his  partner,  clerk  or 
employ^  from  any  person  having  business  relations  with  the  principal  of  such 
agent  shall  be  deemed  to  have  been  received  or  solicited  by  the  agent,  unless  it 
be  proved  that  the  valuable  consideration  was  so  received  or  solicited  without 
the  consent,   knowledge,   or  privity  of  the  agent.  —  T.  4;  S.  A.  3;  W.  A.  4. 

Giving  to  agent  or  agent  receiving,  using,  or  giving  to  principal  false  or  mis- 
leading receipt  or  account  a  misdemeanour.  4.  If  with  intent  to  deceive  or  de- 
fraud the  principal  any  person  gives  to  any  agent,  or  any  agent  receives  or  uses, 
or  gives  to  the  principal  any  receipt,  invoice,  account,  or  document  in  respect  of 
which  or  ia  relation  to  a  dealing  transaction  or  matter  iu  which  the  principal  is 
interested  and  which:  a)  Contains  any  statement  which  he  knows  to  be  false,  or 
erroneous,  or  defective  in  any  important  particular  or  is  in  any  way  Ukely  to 
mislead  the  principal;  or  b)  Omits  to  state  expUcitly  and  fuUy  the  fact  of  any 
commission,  percentage,  bonus,  discount,  rebate,  repayment,  gratuity,  or  de- 
duction having  been  made,  given,  or  allowed,  or  agreed  to  be  made,  given,  or  allow- 
ed he  shall  be  guilty  of  a  misdemeanour.  —  E.  §  1  (1);  C.  5;  T.  6;  S.  A.  6;  W^.  A.  5;  N.  Z.  6. 

Gift  or  receipt  of  secret  commission  in  return  for  advice  given.  Offer  or 
solicitation  of  secret  commission  in  return  for  advice  given  or  to  be  given. 
5.  1.  Whenever  any  advice  is  given  by  one  person  to  another  and  such  advice 
is  in  any  way  intended  to  induce  or  influence  the  person  advised  a)  To  enter  into 
a  contract  with  any  third  person;  or  b)  To  appoint  or  join  with  another  in 
appointing,  or  to  vote  for,  or  to  aid  in  obtaining  the  election  or  appointment,  or 
to  authorize  or  join  with  another  in  authorizing  the  appointment  of  any  third 
person  as  trustee  and  any  valuable  consideration  is  given  by  such  third  person  to 
the  person  giving  the  advice  without  the  assent  of  the  person  advised,  the  gift  or  re- 
ceipt of  the  valuable  consideration  shall  be  a  misdemeanour,  but  this  subsection 
shall  not  apply  when  the  person  giving  the  advice  was  to  the  knowledge  of  the 
person  advised  the  agent  of  such  third  person,  or  when  the  valuable  consideration 
was  not  given  in  respect  of  such  advice.  2.  Any  offer  or  soUcitation  of  a  valuable 
consideration  in  respect  of  any  advice  given  or  to  be  given  by  one  person  to  another 
with  a  view  to  induce  or  influence  the  person  advised  a)  To  enter  into  a  contract 
with  the  person  offering  or  soUcited;  or  b)  To  appoint  or  join  with  another  in 
appointing,  or  to  vote  for,  or  to  aid  in  obtaining  the  election  or  appointment,  or 
to  authorize  or  join  with  another  in  authorizing  the  appointment  of  the  person 
offering  or  sohcited  as  trustee  and  with  the  intent  that  the  gift  or  receipt  of  such 
valuable  consideration  is  not  to  be  made  known  to  the  person  advised  shall  be  a 
misdemeanour,  but  this  subsection  shall  not  apply  when  such  first-mentioned  person 
is  the  agent  of  the  person  offering  or  solicited.  —  T.  6,  7;  S.  A.  7,  8;  W.  A.  6,  7;  N.  Z.  8. 

Secret  commission  to  trustee  in  return  for  substituted  appointment.  6.  If 
any  person  offers  or  gives  any  valuable  consideration  to  a  trustee,  or  if  any 
trustee  receives  or  solicits  any  valuable  consideration  for  himself,  or  for  any 
other  person,  without  the  assent  of  the  persons  beneficially  entitled  to  the 
estate  or  of  a  Judge  of  the  Supreme  Court,  as  an  inducement  or  reward  for  ap- 
pointing or  having  appointed,  or  for  joining  or  having  joined  with  another  in  appointing, 
or  for  authorizing  or  having  authorized,  or  for  joining  or  having  joined  with  another 
in  authorizing  any  person  to  be  appointed  in  his  stead,  or  instead  of  him  and  any 
other  person  as  trustee,  he  shall  be  guilty  of  a  misdemeanour.  —  T.  8;  S.  A.  9;  W.  A.  8. 

Aiding  and  abetting  offences  within  or  without  Victoria.  7.  Any  person  who 
being  within  Victoria  knowingly  aids,  abets,  counsels,  or  procures,  or  who  attempts 
or  takes  part  in  or  is  in  any  way  privy  to  a)  Doing  any  act  or  thing  in  con- 
travention of  this  Act;  b)  Doing  any  act  or  thing  outside  Victoria,  or  partly  within 
and  partly  outside  Victoria,  which  if  done  within  Victoria  would  be  in  contravention 
of  this  Act  shall  be  guilty  of  a  misdemeanour.  —  C.  10;  T.  9;  S.  A.  10;  W.  A.  9;  N.  Z.  9. 

Liability  of  directors,  etc.,  acting  without  authority.  8.  Any  director,  manager, 
or  officer  of  a  company,  or  any  person  acting  for  another,  who  knowingly  takes 
part  in  or  is  in  any  way  privy  to  doing,  or  who  attempts  to  do  any  act  or  thing 
without  authority,  which  if  authorised  would  be  in  contravention  of  any  of  the 
provisions  of  this  Act,  shall  be  guilty  of  a  misdemeanour.  —  T.  10;  S.  A.  11;  W.  A.  10. 

Penalty  on  conviction.  9.  Any  person  on  conviction  of  a  misdemeanour 
under  any  of  the  provisions  of  this  Act  shall  a)  Be  liable,  if  a  corporation,  to  a 
penalty  not  exceeding  five  hundred  pounds,  and,   if  any  other  person,  to  be  im- 
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prisoned  for  any  period  not  exceeding  two  years,  with  or  without  hard  labour, 
or  to  pay  a  penalty  not  exceeding  five  himdred  pounds,  or  imprisonment  and 
penalty  as  aforesaid;  and  b)  In  addition,  be  liable  to  be  ordered  to  pay  to  such 
person  and  in  such  manner  as  the  Court  directs  the  amount  or  value  according  to 
the  estimation  of  the  Court  of  any  valuable  consideration  received  or  given  by 
him,  or  any  part  thereof,  and  such  order  shall  be  enforceable  in  the  same  manner 
as  a  judgment  of  the  Coiu-t.  —  E.  §  l  (l);  C.  4  (1);  T.  U;  S.  A.  12;  W.  A.  11;  N.  Z.  13. 

Court  may  order  withdrawal  of  trifling  or  technical  cases,  10.  Upon  the  trial 
of  a  person  for  any  offence  under  this  Act,  if  it  appears  to  the  Court  that  the 
offence  charged  is  in  the  particular  case  of  a  trifling  or  merely  technical  nature,  or 
that  in  the  particular  circumstances  it  is  inexpedient  to  proceed  to  a  conviction, 
the  Court  may,  in  its  discretion,  and  for  reasons  stated,  on  the  application  of  the 
accused,  withdraw  the  case  from  the  jury,  and  this  shall  have  the  same  force  and 
effect  as  it  the  jury  had  returned  a  verdict  of  not  guilty,  except  that  the  Court  may 
if  it  think  fit  make  the  order  mentioned  in  the  last  preceding  section.  —  E.  §  2  (2); 
T.  12;  W.  A.  12. 

Protection  of  witness  giving  answers  criminating  himself.  11.  A  person  who 
is  called  as  a  witness  in  any  proceedings  shall  not  be  excused  from  answering  any 
question  relating  to  any  offence  under  this  Act  on  the  ground  that  the  answer 
thereto  may  criminate  or  tend  to  criminate  him:  Provided  that  a)  A  witness 
who  in  the  judgment  of  the  Court  or  justices  answers  truly  all  questions  which 
he  is  required  by  the  Court  or  justices  to  answer  shall  be  entitled  to  receive  a  cer- 
tificate from  the  court  or  justices  stating  that  such  witness  has  so  answered;  and 
b)  An  answer  by  a  person  to  a  question  put  by  or  before  the  Court  or  justices  in 
any  proceeding  under  this  Act  shall  not,  except  in  the  said  proceeding,  or  in  the 
case  of  any  criminal  proceedings  for  perjury  in  respect  of  such  evidence,  be  in 
any  proceeding,  civil  or  criminal,  admissible  in  evidence  against  him.  —  C.  8; 
T.  13;  S.  A.  U;  W.  A.  13;  N.  Z.  15. 

Stay  of  proceedings  against  such  witness.  12.  When  a  person  has  received 
a  certificate  as  aforesaid  and  any  criminal  proceeding  is  at  any  time  instituted 
against  him  in  respect  of  the  offence  which  was  in  question  in  the  proceeding  in 
which  the  said  person  was  called  as  a  witness  the  Court  or  justices  having  cognizance 
of  the  case  shall  on  proof  of  the  certificate  and  of  the  identity  of  the  offence  in 
question  in  the  two  cases  stay  the  proceediags.  —  T.  14;  W.  A.  14. 

Custom  of  itself  no  defence.  13.  In  any  prosecution  under  this  Act  it  shall  not 
amount  to  a  defence  to  shov/  that  any  such  valuable  consideration  as  is  mentioned 
in  this  Act  is  customary  in  any  trade  or  calling.  —  C.  9;  T.  15;  S.  A.  16;  W.A.  15;  N.  Z.  11. 

Burden  of  proof  that  gift  not  secret  commission.  14.  For  the  purposes  of 
this  Act  where  it  is  proved  that  any  valuable  consideration  has  been  received  or 
soUcited  by  an  agent  from  or  given  or  offered  to  an  agent  by  any  person  having 
business  relations  with  the  principal,  without  the  assent  of  the  principal,  the  burden 
of  proving  that  such  valuable  consideration  was  not  received,  solicited,  given,  or 
offered  in  contravention  of  any  of  the  provisions  of  this  Act  shall  be  on  the  accused. 

—  T.  16;  S.  A.  17;  W.A.   16. 

Limit  of  time  for  prosecution.  15.  No  prosecution  for  an  offence  under  this 
Act  shall  be  commenced  after  the  expiration  of  two  years  next  after  the  com- 
mission of  the  offence,  or  six  months  next  after  the  first  discovery  thereof  by 
the  principal  or  the  person  advised  as  the  case  may  be,  whichever  expiration 
first  happens.  —  T.  17;  S.  A.  18;  W.  A.  17. 

Consent  of  Attorney-General  to  prosecution.  16.  No  prosecution  for  an  offence 
under  this  Act  shall  be  commenced  without  the  consent  of  the  Attorney-GfCneral. 

—  E.  §  2  (1);  T.  8;  S.  A.  19;  W.  A.  18. 

Prosecution  of  offences.  17.  Every  information  for  any  offence  under  this 
Act  shall  be  upon  oath.  —  E.  §  2  (3);  C.  11;  T.  19;  S.  A.  20;  W.A.  19. 

Interpretations.  18.  In  the  construction  of  this  Act  the  following  provisions 
shall  apply:  1.  The  word  "agent"  shall  include  any  corporation  or  other  person 
acting  or  having  been  acting,  or  desirous  or  intending  to  act,  for  or  on  behalf  of 
any  corporation  or  other  person  whether  as  agent,  partner,  co-owner,  clerk, 
servant,  employ^,  banker,  broker,  auctioneer,  architect,  clerk  of  works,  engineer, 
barrister  and  soUcitor,  surveyor,  buyer,  salesman,  foreman,  trustee,  executor,  admi- 
nistrator, Uquidator,  trustee  in  an  insolvency  or  in  liquidation  or  of  a  deed  of  arran- 
gement as  defiued  in  the  Insolvency  Acts,  receiver,  director,  manager,  or  other 
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officer,  or  member  of  committee  or  governing  body  of  any  corporation,  club,  part- 
nership, or  association,  or  in  any  other  capacity  either  alone  or  jointly  with  any 
other  person,  and  whether  in  his  own  name  or  in  the  name  of  his  principal  or  other- 
wise, and  a  person  serving  under  the  Crown  is  an  agent  within  the  meaning  of 
this  Act.  2.  The  word  "principal"  shall  include  a  corporation  or  other  person 
for  or  on  behalf  of  whom  the  agent  acts,  has  acted,  or  is  desirous  or  intending 
to  act.  3.  The  word  "trustee"  shall  include  trustee,  executor,  administrator,  liqui- 
dator, trustee  in  an  insolvency  or  of  a  deed  of  arrangement  as  defined  in  the  In- 
solvency Acts,  receiver,  director,  committee  of  the  estate  under  the  Lunacy  Acts, 
person  having  power  to  appoint  a  trustee,  or  person  entitled  to  obtain  probate  of 
the  will  or  letters  of  administration  to  the  estate  of  a  deceased  person.  4.  The 
words  "valuable  consideration"  shall  include  any  money,  loan,  office,  place,  em- 
ployment, agreement  to  give  employment,  benefit,  or  advantage  whatsoever,  and 
any  commission  or  rebate,  deduction  or  percentage,  bonus  or  discount,  or  any 
forbearance  to  demand  any  money  or  money's  worth  or  valuable  thing,  and  the 
acceptance  of  any  of  the  said  things  shall  be  deemed  the  receipt  of  a  valuable 
consideration.  5.  The  words  "valuable  consideration"  when  used  in  connexion  with 
the  offer  thereof  shall  include  any  offer  of  any  agreement  or  promise  to  give  and 
every  holding  out  of  any  expectation  of  valuable  consideration.  6.  The  words 
"valuable  consideration"  when  used  in  connexion  with  the  receipt  thereof  shall  in- 
clude any  acceptance  of  any  agreement,  promise,  or  offer  to  give,  and  of  any  hold- 
ing out  of  any  expectation  of  valuable  consideration.  7.  The  word  "contract" 
shall  include  contract  of  sale  or  of  employment  or  any  other  contract  whatever. 
8.  Any  act  or  thing  prohibited  by  this  Act  is  prohibited  whether  done  directly  or 
indirectly  by  the  person  mentioned  or  by  or  through  any  other  person.  9.  The 
words  "solicit  any  valuable  consideration"  and  "valuable  consideration  solicited" 
and  words  to  the  like  effect  shall  be  construed  with  the  following  direction,  namely : 
That  every  agent  who  shall  divert,  obstruct,  or  interfere  with  the  proper  course  of 
business  or  manufacture,  or  shall  impede  or  obstruct,  or  shall  fail  to  use  due 
diligence  in  the  prosecution  of  any  negotiation  or  business  with  the  intent  to 
obtain  the  gift  of  any  valuable  consideration  from  any  person  interested  in  the 
said  negotiation  or  business,  or  with  intent  to  injure  any  such  person,  shall  be 
deemed  to  have  soUcited  a  valuable  consideration  from  a  person  having  business 
relations  with  the  principal  of  such  agent.  10.  The  words  "person  having  business 
relations  with  the  principal"  shall  include  every  corporation  or  other  person 
whether  as  principal  or  agent  carrying  on,  or  having  carried  on,  or  desirous 
or  intending  to  carry  on  any  negotiation  or  business  with,  or  engaged  or  having 
been  engaged,  or  desirous  or  intending  to  be  engaged  in  the  performance  of  any 
contract  with,  or  in  the  execution  of  any  work  or  business  for,  or  in  the  supply 
of  any  goods  or  chattels  to  any  principal,  and  shall  also  include  any  agent  of 
such  corporation  or  other  person.  11.  The  words  "in  relation  to  his  principal's 
affairs  or  business"  shall  imply  the  additional  words  "whether  within  the  scope 
of  his  authority  or  course  of  his  employment  as  agent  or  not";  and  12.  The 
words  "advice  given"  and  words  to  the  like  effect  shall  include  every  report, 
certificate,  statement,  and  suggestion  intended  to  influence  the  person  to  whom  the 
same  may  be  made  or  given,  and  every  influence  exercised  by  one  person  over 
another.    —  E.  §  1  (2,  3);  C.  2,  3;  T.  20;  S.  A.  2;  W.  A.  20;  N.  Z.  2. 


2.  Tasmania.    6  Edw.  7,  No,  21.    An  Act  for  the  prohibition  of  Secret 
Commissions  (8  th  November,  1906). 

1.  1.  =  V.  §1  (1),  except:  "1906"  is  substituted  for  "1905".  2.  =  V.  §  1  (2), 
except:  "seven"  is  substituted  for  "six". 

2 — 3.  =  V.  §  2,  except:  in  the  middle  of  the  section  "or"  is  substituted  for 
"he  shall  be  guilty  of  a  misdemeanour". 

4.  =  V.  §  3. 

5.  =  V.  §  4,  except:  in  (a)  "which  is  false"  is  substituted  for  'which  he  knows 

to  be  false". 

6.  ==  V.  §  5  (1)  except:  "in  any  way  likely  or  intended"  is  substituted  for 
"in  any  way  intended,"  and  "section"  is  substituted  for  "subsection". 
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7.  =  V.  §  5  (2),  except:  "section"  is  substituted  for  "subsection". 

8.  =  V.  §  6. 

9.  =  V.  §  7,  except:  "Tasmania"  is  substituted  for  "Victoria"  in  all  places 
where  it  occurs. 

10—19.  =  V.  §  8—17. 

Interpretations.  20.  In  the  construction  of  this  Act  the  following  provisions 
shall  apply:  1.  The  word  "agent"  shall  include  any  corporation  or  other  person 
acting  or  having  been  acting,  or  desirous  or  intending  to  act  for  or  on  behalf  of  any 
corporation  or  other  person  whether  as  agent,  partner,  co-owner,  clerk,  servant, 
employ^,  banker,  broker,  auctioneer,  architect,  clerk  of  works,  engineer,  barrister, 
solicitor,  surveyor,  buyer,  salesman,  foreman,  trustee,  executor,  administrator, 
liquidator,  trustee  in  bankruptcy,  or  of  a  deed  of  arrangement,  receiver,  director, 
manager,  or  other  officer  or  member  of  committee  or  governing  body  of  any 
corporation,  club,  partnership  or  association,  or  in  any  other  capacity,  either 
alone  or  jointly  with  any  other  person,  and  whether  in  his  own  name  or  in 
the  name  of  his  principal  or  otherwise;  and  a  person  serving  under  the  Crown 
is  an  agent  within  the  meaning  of  this  Act.  2.  The  word  "principal"  shaU  in- 
clude a  corporation  or  other  person  for  or  on  behalf  of  whom  the  agent  acts, 
has  acted,  or  is  desirous  or  intending  to  act.  3.  The  word  "trustee"  shall  include 
trustee,  executor,  administrator,  liquidator,  trustee  in  bankruptcy,  or  of  a  deed 
of  arrangement,  receiver,  director,  committee  of  the  estate  of  an  insane  person, 
having  power  to  appoint  a  trustee,  or  person  entitled  to  obtain  probate  of  the 
wUl  or  letters  of  administration  to  the  estate  of  a  deceased  person.  4 — 12.  =  V. 
§  18  (4—12).  —  E.  §  1  (2,  3);  C.  2,  3;  V.  18;  S.  A.  2;  W.  A.  20;  N.  Z.  2. 


South  Australia.     1  Geo.  5,  No.  1006.    An  Act  relating  to  Secret 
Commissions  and  Rebates.    (23d  November,  1910). 


Short  title  and  commencement.  1.  This  Act  may  be  cited  as  The  Secret  Gommis- 
aions  Ad,  1910,  and  shall  come  into  operation  on  a  day  to  be  fixed  by  Procla- 
mation. —  E.  §  4;  C.  1;  V.  1;  T.  1;  W.  A.  1;  N.  Z.  1. 

Interpretation.  2.  In  the  construction  of  this  Act  the  following  provisions  shall 
apply,  unless  inconsistent  with  the  context  or  other  provisions  of  this  Act :  "Agent" 
includes  any  corporation  or  other  person  actiag  or  having  been  acting  or  desirous 
or  intending  to  act  for  or  on  behalf  of  any  corporation  or  other  person,  whether 
in  the  capacity  of  agent,  attorney,  partner,  co-owner,  clerk,  servant,  employe,  banker, 
broker,  auctioneer,  architect,  clerk  of  works,  engineer,  barrister,  soUcitor,  proctor, 
surveyor,  buyer,  salesman,  foreman,  trustee  (as  hereinafter  defined),  Hquidator, 
receiver,  director,  or  manager,  or  in  any  of  such  capacities,  or  as  any  other  officer 
or  as  a  member  of  any  committee  or  governing  body  of  any  corporation,  club,  partner- 
ship, or  association,  or  in  any  other  capacity,  either  alone  or  Jointly  with  any  other 
person,  and  whether  in  his  own  name  or  in  the  name  of  his  principal,  or  otherwise; 
and  a  person  serving  under  the  Crown  is  an  agent  within  the  meaning  of  this  Act; 
"Contract"  includes  contract  of  sale  or  of  employment  and  any  other  contract 
whatever ;  "Pull  knowledge"  means  knowledge  of  all  material  facts  and  circumstances ; 
"Principal"  includes  a  corporation,  club,  partnership,  firm,  or  other  person  or  per- 
sons for  or  on  behalf  of  whom  the  agent  acts,  has  acted,  or  is  desirous  or  intending 
to  act;  "Trustee"  includes  trustee,  executor,  administrator,  Hquidator,  trustee  in 
insolvency  or  bankruptcy  or  under  any  composition  or  scheme  of  arrangement 
with  creditors  or  any  assignment  for  the  benefit  of  creditors,  receiver,  director, 
guardian,  committee  or  guardian  of  any  lunatic  or  person  of  imsound  mind  or  of 
his  estate,  and  person  entitled  to  obtain  probate  of  the  will  or  letters  of  administra- 
tion to  the  estate  of  a  deceased  person;  "Valuable  consideration"  includes  any 
money,  loan,  office,  place,  employment,  agreement  to  give  employment,  benefit, 
or  advantage  whatsoever,  commission  or  rebate,  deduction  or  percentage,  bonus 
or  discount;  forbearance  to  demand  any  money  or  money's  worth  or  valuable  thing 
or  to  exercise  any  right  or  enforce  any  claim,  property  right  or  claim  of  money's 
value,  subject  matter  of  any  such  property  right  or  claim;  and  the  acceptance  of 
any  of  the  said  matters  or  things  shall  be  deemed  the  receipt  of  a  valuable  conside- 
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ration;  The  words  "valuable  consideration,"  when  used  in  connection  with  the  offer 
thereof,  iaclude  any  offer  of  any  agreement  or  promise  to  give,  and  every  holding 
out  of  any  expectation  of,  valuable  consideration;  The  words  "valuable  considera- 
tion," when  used  in  connection  with  the  receipt  thereof,  iaclude  any  acceptance 
of  any  agreement,  promise,  or  offer  to  give,  and  of  any  holding  out  of  any  expec- 
tation of,  valuable  consideration;  The  words  "sohcit  any  valuable  consideration," 
and  "valuable  consideration  sohcited,"  and  words  to  the  like  extent  shall  be  con- 
strued with  the  following  direction,  namely,  that  every  agent  who  diverts,  ob- 
structs, or  interferes  with  the  proper  course  of  business  or  manufacture,  or  impedes 
or  obstructs  or  fails  to  use  due  diUgence  in  the  prosecution  of  any  negotiation  or  busi- 
ness, with  the  intent  to  obtain  the  gift  of  any  valuable  consideration  from  any  person 
interested  in  the  said  negotiation  or  business,  or  with  intent  to  obtain  or  retain 
for  his  own  use  any  moneys  or  property  for  which  in  the  ordinary  course  of  his  duty 
he  ought  to  account  to  any  such  person,  shall  be  deemed  to  have  sohcited  a  valu- 
able consideration  from  a  person  having  business  relations  with  the  principal  of 
such  agent;  The  words  "person  having  business  relations  with  the  principal"  include 
every  corporation,  club,  partnership,  firm,  or  other  person  or  persons,  whether  as 
principal  or  agent,  carrying  on  or  having  carried  on  or  desirous  or  intending  to  carry 
on  any  negotiation  or  business  with,  or  engaged  or  having  been  engaged  or  desirous 
or  intending  to  be  engaged  in  the  performance  of  any  contract  with,  or  in  the  execu- 
tion of  any  work  or  business  for,  or  in  the  supply  of  any  goods  or  chattels  to,  any 
principal,  and  also  include  any  agent  of  such  corporation  or  other  person ;  The  words 
"in  relation  to  his  principal's  affairs  or  business"  imply  the  additional  words  "whether 
within  the  scope  of  his  authority  or  course  of  his  employment  as  agent  or  not"; 
and  the  words  "advice  given"  and  words  to  the  Hke  effect  include  every  report, 
certificate,  statement,  and  suggestion,  whether  written  or  not,  intended  to  influence 
the  person  to  whom  the  same  is  made  or  given,  and  every  influence  exercised  by 
one  person  over  another.  Provided  that  when  in  this  section  it  is  stated  that  any 
word  or  expression  includes  as  in  this  section  stated,  such  statement  is  not  to  be  taken 
to  curtail  the  meaning  of  such  word  or  expression.  Any  act  or  thing  prohibited  by 
this  Act  is  prohibited  whether  done  directly  or  indirectly  by  the  person  mentioned  or 
by  or  through  any  other  person.  —  E.  i;  C.  23;  2;  v.  18;  T.  20;  w.  A.  20;  N.  z.  2. 

Secret  gifts  to  parent,  wife,  child,  partner,  etc.,  of  agent  deemed  gifts  to  agent. 
Secret  gifts  received  by  parent,  wife,  child,  partner,  etc.,  of  agent  deemed  received 
by  agent.  3.  1.  Any  valuable  consideration  given  or  offered  to  any  parent,  hus- 
band, wife,  or  child  of  any  agent,  or  to  his  partner,  clerk,  or  employe,  or  at  the  agent's 
request  to  any  person,  by  any  person  having  business  relations  with  the  principal 
of  such  agent,  shaU  be  deemed  to  have  been  given  or  offered  to  the  agent.  2.  Any 
valuable  consideration  received  or  sohcited  by  any  parent,  husband,  wife,  or  child 
of  any  agent,  or  by  his  partner,  clerk,  or  employ^,  from  any  person  having  business 
relations  with  the  principal  of  such  agent  shall  be  deemed  to  have  been  received 
or  sohcited  by  the  agent,  unless  it  is  proved  that  the  valuable  consideration  was 
so  received  or  sohcited  without  the  consent,  knowledge,  or'privity  of  the"  agent. 
—  V.  3;  T.  4;  W.  A.  4. 

Receipt  or  solicitation  of  secret  commission  by  an  agent  a  misdemeanour.   1.  If 

any  agent  corruptly  receives  or  sohcits  from  any  person,  for  himself  or  for  any  other 
person,  any  valuable  consideration:  a)  As  an  inducement  or  reward  for,  or  other- 
wise on  account  of,  doing  or  forbearing  to  do  or  having  done  or  forborne  to  do  any 
act  in  relation  to  his  principal's  affairs  or  business  which  he  ought  in  the  ordinary 
course  of  his  duty  to  do  or  have  done  or  forbear  or  have  forebome  from  doing;  or 
b)  The  receipt  or  any  expectation  of  which  would  in  any  way  tend  to  influence  liim 
to  show  or  to  forbear  to  show  favour  or  disfavour  to  any  person  in  relation  to  his  prin- 
cipal's affairs  or  business,  he  shall  be  guilty  of  a  misdemeanour.  —  E.  i  (l);  C.  2; 
V.  2;  T.  2;  W.  A.  2;  N.  Z.  4. 

Gift  or  offer  of  secret  commission  to  an  agent  a  misdemeanour.  5.  If  any  person 
corruptly  gives  or  offers  to  any  agent  any  valuable  consideration :  a)  As  an  induce- 
ment or  reward  for,  or  otherwise  on  account  of,  doing  or  forbearing  to  do  or  having 
done  or  forborne  to  do  any  act  in  relation  to  his  principal's  affairs  or  business;  or 
b)  The  receipt  or  any  expectation  of  which  would  in  any  way  tend  to  influence 
him  to  show  or  to  forbear  to  show  favour  or  disfavour  to  any  person  in  relation  to  his 
principal's  affairs  or  business,  he  shall  be  guQty  of  a  misdemeanour.  —  E.  i  (i); 
C.  2;   V.  2;    T.  3;   W.  A.  3;  N.  Z.  3. 
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Giving  to  agent  false  or  misleading  receipt  or  account  a  misdemeanour.   6.  If, 

with  intent  to  deceive  or  defraud  the  principal,  any  person  gives  to  any  agent,  or 
any  agent  receives  or  uses  or  gives  to  the  principal,  any  receipt,  invoice,  account, 
or  document  in  respect  of  which,  or  in  relation  to  a  dealing  transaction  or  matter 
in  which,  the  principal  is  interested,  and  which:  a)  Contains  any  statement  which 
is  false  or  erroneous  or  defective  in  any  important  particular,  or  is  in  any  way  likely 
to  mislead  the  principal;  or  b)  Omits  to  state  explicitly  and  fully  the  fact  of  any 
commission,  percentage,  bonus,  discoimt,  rebate,  repayment,  gratuity,  or  deduc- 
tion having  been  made,  given,  or  allowed  or  agreed  to  be  made,  given,  or  allowed, 
such  person  or  agent  shall  be  guilty  of  a  misdemeanour.  —  E.  1  (1);  C.  5;  V.  4;  T.  5; 
W.  A.  5;  N.  Z.  6. 

Gift  or  receipt  of  secret  commission  in  return  for  advice  given.  7.  Wheriever 
any  advice  is  given  by  one  person  to  another,  and  such  advice  is  in  any  way  hkely 
or  intended  to  induce  or  influence  the  person  advised :  a)  To  enter  into  a  contract 
with  any  third  person;  or  b)  To  appoint  or  join  with  another  in  appointing,  or  to 
vote  for  or  to  aid  in  obtaining  the  election  or  appointment,  or  to  authorise  or  join 
with  another  in  authorising  the  appointment,  of  any  third  person  as  trustee;  and 
any  valuable  consideration  is  given  by  such  third  person  to  the  person  giving  the 
advice  without  the  assent  of  the  person  advised,  the  gift  or  receipt  of  the  valuable 
consideration  shall  be  a  misdemeanour,  but  this  section  shall  not  apply  when  the 
person  giving  the  advice  was,  to  the  knowledge  of  the  person  advised,  the  agent 
of  such  third  person,  or  when  the  valuable  consideration  was  not  given  in  respect 

of  such   advice.  —  V.  1  (1);  T.  6;  W.  A.  6;  N.  Z.  8. 

Offer  or  solicitation  of  secret  commission  in  return  for  advice  given.  8.  When- 
ever any  person  offers  to  another  person  any  valuable  consideration  in  respect 
of  any  advice  given  or  to  be  given  by  such  other  person  to  a  third  person,  or  whenever 
any  person  soHcits  from  another  person  any  valuable  consideration  in  respect  of  any 
advice  given  or  to  be  given  by  the  person  soHciting  to  a  third  person,  such  advice, 
in  either  case,  being  with  a  view  to  induce  or  influence  the  person  advised  or  to  be 
advised:  a)  To  enter  into  a  contract  with  the  person  offering  or  soUcited,  as  the 
case  may  be;  or  b)  To  appoint  or  join  with  another  in  appointing,  or  to  vote  for  or 
to  aid  in  obtaining  the  election  or  appointment,  or  to  authorise  or  join  with  another 
in  authorising  the  appointment,  of  the  person  offering  or  soUcited,  as  the  case  may 
be,  as  trustee;  and  such  offer  or  sohcitation  is  made  with  the  intent  that  the  gift 
or  receipt  of  such  valuable  consideration  is  not  to  be  made  known  to  the  person 
advised  or  to  be  advised,  then  in  every  such  case  the  offer  or  solicitation  shall 
be  a  misdemeanour:  Provided  that  tliis  section  shall  not  apply  when  the  per- 
son who  gave  or  is  to  give  the  advice  is  the  agent  of  the  person  offering  or  soH- 
cited,  and  is  not  the  agent  of  the  person  advised  or  to  be  advised.  —  V.  5  (2);  T.  7; 
W.  A.  7. 

Secret  commission  to  trustee  in  return  for  substituted  appointment.  9.  If  any 
person  offers  or  gives  any  valuable  consideration  to  a  trustee,  or  if  any  trustee  re- 
ceives or  sohcits  any  valuable  consideration  for  himself  or  for  any  other  person, 
without  the  assent  of  the  persons  beneficially  entitled  to  the  estate  or  of  a  Judge 
of  the  Supreme  Court,  as  an  inducement  or  reward  for  appointing  or  having  appointed 
or  for  joining  or  having  joined  with  another  in  appointing,  or  for  authorising  or 
having  authorised  or  for  joining  or  having  joined  with  another  in  authorising  the 
appointment  of,  any  person  as  trustee  in  his  stead  or  in  the  stead  of  him  and  any 
other  person,  he  shall  be  guilty  of  a  misdemeanour.  —  V.  6;  T.  8;  W.  A.  8. 

Aiding  and  abetting  offences  within  or  outside  South  Australia.  10.  Any  person 
who,  being  within  South  Austraha,  aids,  abets,  counsels,  procures,  or  attempts  or 
takes  part  in  or  is  in  any  way  directly  or  indirectly  knowingly  concerned  in  or  privy 
to  the:  a)  Doing  of  any  act  or  thing  in  contravention  of  this  Act;  b)  Doing  of  any 
act  or  thing  outside  South  Australia,  or  partly  within  and  partly  outside  South 
Austraha,  which  if  done  within  South  Austraha  would  be  in  contravention  of  this 
Act,  shall  be  guilty  of  a  misdemeanour.  —  C.  10;  V.  7;  T.  9;  W.  A.  9;  N.  Z.  9. 

Liability  of  directors,  etc.,  acting  without  authority.  11.  Any  director,  manager, 
or  officer  of  a  company,  or  any  person  acting  for  another,  who  knowingly  takes 
part  in  or  is  in  any  way  directly  or  indirectly  concerned  in  or  privy  to  doing,  or  who 
attempts  to  do,  any  act  or  thmg  without  authority  which,  if  authorised,  would  he 
in  contravention  of  any  of  the  provisions  of  this  Act,  shall  be  guilty  of  a  misdemeanour. 

—  V.  8;  T.  10;  W.  A.  10. 
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Penalty  on  conviction.  12.  Any  person,  on  conviction  of  a  misdemeanour  under 
any  of  the  provisions  of  this  Act,  shall:  a)  Be  liable,  if  a  corporation,  to  a  penalty 
not  exceeding  two  hundred  and  fifty  pounds,  and,  if  any  other  person,  to  a  penalty  not 
exceeding  one  hundred  pounds;  and  b)  In  addition,  be  liable  to  be  ordered  to  pay 
to  such  person,  and  in  such  manner  as  the  Court  directs,  the  amount  or  value,  accord- 
lag  to  the  estimation  of  the  Court,  of  any  valuable  consideration  received  or  given 
by  him  or  any  part  thereof ;  and  such  order  shall  be  enforceable  ia  the  same  manner 
as  a  judgment  of  the  Court.  —  E.  (l)  l;  C.  4  (l);  V.  9;  T.  U;  w.  A.  U;  N.  z.  13. 

Court  may  order  withdrawal  of  trifling  or  technical  cases.  13.  Upon  the  trial 
of  a  person  for  any  offence  under  this  Act,  if  it  appears  to  the  Court  that  the  offence 
charged  is  ia  the  particular  case  of  a  trifling  or  merely  technical  nature,  or  that  ia 
the  particular  circumstances  it  is  inexpedient  to  proceed  to  a  conviction,  the  Court 
may  in  its  discretion,  and  for  reasons  stated  on  the  apphcation  of  the  accused,  with- 
draw the  case  from  the  jury,  and  this  shall  have  the  same  force  and  effect  as  if  the 
jury  had  returned  a  verdict  of  not  guilty,  except  that  the  Court  may,  if  it  thinks 
fit,  make  the  order  mentioned  ia  the  next  preceding  section.  —  E.  §  2  (2);  V.  10; 

T.  12;  W.  A.  12. 

Protection  of  witness  giving  answers  criminating  himself.  14.  A  person  who 
is  called  as  a  witness  in  any  proceedings  shall  not  be  excused  from  answering  any 
question  relatiag  to  any  offence  imder  this  Act  in  respect  of  the  particular  charge 
on  which  he  is  being  exainined  on  the  ground  that  the  answer  thereto  may  criminate 
or  tend  to  criminate  him.  Provided  that :  a)  A  witness  who,  in  the  judgment  of  the 
Court,  answers  truly  all  questions  which  he  is  required  by  the  Court  to  answer,  shall 
be  entitled  to  receive  a  certificate  from  the  Court  stating  that  such  witness 
has  so  answered;  and  b)  An  answer  by  a  person  to  a  question  put  by  or  before 
the  Court  ia  any  proceedings  under  this  Act  shall  not,  except  ia  the  case  of 
any  criminal  proceediaga  for  perjury  in  respect  of  such  evidence,  be  ia  any 
proceeding,  civil  or  crimiaal,  admissible  ia  evidence  against  him.  —  C.  8;  V.  11; 
T.  13;  W.  A.  13;  N.  Z.  15. 

Stay  of  proceedings  against  such  witness.  15.  When  a  person  has  received  a 
certificate  as  aforesaid,  and  any  criminal  proceeding  is  at  any  time  iastituted  against 
him  in  respect  of  the  offeace  which  was  in  question  ia  the  proceedings  in  which 
the  said  person  was  called  as  a  witness,  the  Court  or  Justices  haviag  cognizance 
of  the  case  shall,  on  proof  of  the  certificate  and  of  the  identity  of  the  offence  in  ques- 
tion in  the  two  cases,  stay  the  proceeding.  —  V.  12;  T.  14;  W.  A.  14. 

Custom  of  itself  no  defence.  16.  In  any  prosecution  under  this  Act  it  shall 
not  amount  to  a  defence  to  show  that  any  such  valuable  consideration  as  is 
mentioned  ia  this  Act  is  customary  in  any  trade  or  caUing.  —  C.  9;  V.  13;  T.  15; 
W.  A.  15;  N.  Z.  11. 

Burden  of  proof  to  be  on  accused  that  gift  not  secret  commission.  17.  For  the 
purposes  of  this  Act,  where  it  is  proved  that  any  valuable  consideration  has  been 
received  or  sohcited  hj  an  agent  from  or  given  or  offered  to  an  agent  by  any  person 
having  business  relations  with  the  principal,  without  the  assent  of  the  principal, 
the  burden  of  proving  that  such  valuable  consideration  was  not  received,  sohcited, 
given,  or  offered  in  contravention  of  any  of  the  provisions  of  this  Act  shall  be  on 
the  accused.  —  V.  14;  T.  16;  W.  A.  16. 

Limit  of  time  of  prosecution.  18.  No  prosecution  for  an  offence  under  this  Act 
shall  be  commenced  after  the  expiration  of  two  years  next  after  the  commission 
of  the  offence,  or  of  six  months  next  after  the  first  discovery  thereof  by  the  princi- 
pal or  the  person  advised,  as  the  case  may  be,  whichever  expiration  first  happens. 

—  V.  15;  T.  17;  W.  A.  17. 

Consent  of  Attorney-General  to  prosecution.  19.  No  prosecution  for  an  offence 
under  this  Act  shall  be  commenced  without  the  consent  of  the  Attorney- General. 

—  E.   §  2  (1);  V.  16;  T.  18;  W.  A.   18;  N.  Z.  12. 

Prosecution  for  offences.  20.  Every  information  for  an  offence  under  this 
Act  shall  be  upon  oath  or  affirmation.  -  E.  §  2  (3);  C.  U;  V.  17;  T.  19;  W.  A.  19; 
N.  Z.  10. 
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4.  Western  Australia.   No.  13  of  1905.   An  Act  for  the  prohibition  of 
Secret  Commissions  and  Rebates  (23d  December,  1905). 

Short  title.  1.  This  Act  may  be  cited  as  the  Secret  Commissions  Act,  1905,  and 
shall  come  into  operation  on  the  first  day  of  April,  One  thousand  nine  hundred 
and  six.  —  E.  §  4;  C.  1;  V.  1;  T.  1. 

2 — 3.  =  V.  §  2,  except:  in  the  middle  of  the  section  "or"  is  substituted  for 
"he  shall  be  guUty  of  a  misdemeanour". 

4.  =  V.  §  3. 

5.  =  V.  §  4,  except:  "or  if  any  agent"  is  substituted  for  "or  any  agent", 
and  "statement  which  is  false"  is  substituted  for  "statement  which  he  knows  to 
be  false". 

6.  =  V.  §  5  (1),  except:  "in  any  way  likely  or  intended"  is  substituted  for 
"in  any  way  intended",  and  "section"  is  substituted  for  "subsection". 

7.  =  V.  §  5  (2),  except:  "section"  is  substituted  for  "subsection". 

8.  =  V.  §  6. 

9.  =  V.  §  7,  except:  "Western  Australia"  is  substituted  for  "Victoria"  in  all 
places  where  it  occurs. 

10.  =  V.  §  8. 

11.  =  V.  §  9,  except:  "as  judgment  of  the  Court"  is  substituted  for  "as  a 
judgment  of  the  Court". 

12.  =  V.  §  10. 

13.  =  V.  §  11,  except:  in  (b)  "in  the  said  proceeding  or"  is  omitted. 
14—16.  =  V.  §  12—13. 

16.  =  V.  §  14,  except:  "shown"  is  substituted  for  "proved". 
17—18.  =  V.  §  15—16. 

19.  =  V.  §  17,  except:  "an"  is  substituted  for  "any". 

20.  =  T.  §  20,  except:  in  (1)  "barrister"  is  omitted. 


Bills  of  Lading  Acts.^) 

1.  New  South  Wales.    No.  43  of  1902.    An  Act  to  consolidate  enact- 
ments relating  to  Usury,  Interest,  and  to  Certain  Instruments  and  Con- 
tracts (21st  August,  1902). 

Short  title.  1.  This  Act  may  be  cited  as  the  Usury,  Bills  of  Lading,  and 
Written  Memoranda  Act,  1902.  —  V.  1;  S.  A.  4;  Q.  69;  N.  Z.  1. 

Repeal.  2,  The  enactments  mentioned  in  the  Schedule  to  this  Act  are,  to 
the  extent  therein  expressed,  hereby  repealed. 

[§§  3 — 4  do  not  relate  to  bills  of  lading.] 

Rights  under  bills  of  lading  to  vest  in  consignee  or  indorsee.  5.  Every  con- 
signee of  goods  named  in  a  bill  of  lading,  and  every  indorsee  of  a  bill  of  lading,  to 
whom  the  property  in  the  goods  therein  mentioned  shall  pass,  upon  or  by  reason 
of  such  consignment  or  indorsement,  shall  have  transferred  to  and  vested  in 
him  all  rights  of  suit,  and  be  subject  to  the  same  liabilities  in  respect  of  such  goods  as 
if  the  contract  contained  in  the  bill  of  lading  had  been  made  with  himself.  — 
E.  §  1;  V.  108;  T.  1 ;  S.  A.  1;  Q.  5;  W.  A.  1;  N.  Z.  13. 

Not  to  affect  right  of  stoppage  in  transitu,  or  claim  tor  freight.  6.  Nothing 
herein  contained  shall  prejudice  or  affect  any  right  of  stoppage  in  transitu,  or  any 
right  to  claim  freight  against  the  original  shipper  or  owner,  or  any  liability  of  the 
consignee  or  indorsee,  by  reason  or  in  consequence  of  his  being  such  consignee  or 
indorsee,  or  of  his  receipt  of  the  goods,  by  reason  or  in  consequence  of  such 
consignment  or  indorsement.  —  E.  §  2;  V.  109;  T.  2;  S.  A.  2;  Q.  6;  W.  A.l;  N.  Z.  14. 

Bill  of  lading  in  hands  of  consignee,  etc.,  conclusive  evidence  of  the  shipment 
as  against  master,  etc.  7.  Every  biQ  of  lading  in  the  hands  of  a  consignee  or 
indorsee,  for  valuable  consideration,  representing  goods  to  have  been  shipped  on 
board   a  vessel,   shall  be   conclusive   evidence   of   such  shipment  as   against  the 

1)  The  references  in  the  notes  are  to  (E.)  the  Bills  of  Lading  Act,  18  &  19  Vic.  o.  9,  the 
Australian  Acta  herein  reprinted,  and  to  (N.  Z.)  The  New  Zealand  Mercantile  Law  Act,  1908,  infra. 
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master  or  other  person  signing  the  same,  notwithstanding  that  such  goods,  or 
some  part  thereof,  may  not  have  been  so  shipped,  unless  such  holder  of  the  bill 
of  lading  has  had  actual  notice,  at  the  time  of  receiving  the  same,  that  the  goods 
had  not  been  in  fact  laden  on  board.  —  E.  §  3;  V.  110;  T.  3;  S.  A.  3;  Q.  7;  W.  A.  1; 
N.  Z.  16,  16.  —  See  also  Commonwealth  Act,  No.  14  of  1904,  relating  to  sea-oarriage  of 
goods,  eupra. 

[§§  8 — 12  do  not  relate  to  bills  of  lading.] 


Scheduled) 

Number  of  Act. 

Title. 

Extent  of  Repeal. 

20  Vic.  No.  13. 

An  Act  to   amend  the  law  relating  to  Bills  of 
Lading. 

The  whole. 

2.  Victoria.    45  Vic.  No.  1103.   An  Act  to  consolidate  the  law  relating 
to  Instruments  and  Securities  (10  th  July,  1890). 

Short  title,  commencement,  and  division.  1.  This  Act  may  be  cited  aa  the 
Instruments  Act,  1890,  and  shall  come  into  operation  on  the  first  day  of  August, 
One  thousand  eight  hundred  and  ninety,  and  is  divided  into  Parts,  Divisions,  and 
Subdivisions  as  foUows :  (Here  foUows  an  analysis  of  the  Act).  —  N.  S.  W.  1;  S.  A.  4; 
Q.  69;  N.  Z.  1. 

Part  II.    Bills  of  Lading.    (§§108—115.) 

108.  =  N.  S.  W.  §  5.  —  E.  §  1;  N.  S.  W.  1;  T.  1;  S.  A.  1;  Q.  5;  W.  A.  1;  N.  Z.  13. 
—  A  bill  of  lading  is  a  symbol  of  property  within  the  meaning  of  the  Factors  Act,  6  Geo.,  4 
c.  94.  —  Levi  v.  Learmonth,  1  W.  &  W.  (L.)  283.  When  deposited  as  security  for  advances 
it  does  not  require  registration  as  a  bill  of  sale.  —  Federal  Bank  of  Australia  v.  White,  21  V.  L.  R. 
461;  17  A.  L.  T.  189;  1  A.  L.  R.  145. 

109.  =  N.  S.  W.  §  6. 

110.  =  N.  S.  W.  §  7,  except:  "shall  have  had  actual  notice"  is  substituted 
for  "has  had  actual  notice". 

Signing  untrue  bills  of  lading  a  misdemeanour.  111.  If  any  person  sign  any 
receipt,  acknowledgment,  or  bill  of  lading  which  represents  or  purports  to  repre- 
sent that  the  goods  therein  mentioned  have  been  shipped  in  or  upon  or  laden  on 
board  the  ship  or  vessel  therein  named,  unless  such  goods  have  in  fact  been  so 
shipped  or  laden  or  unless  they  are  at  the  port  where  the  ship  is  loading,  and  are 
for  the  purpose  of  shipment  at  the  absolute  order  and  disposition  of  the  master  of 
such  ship  or  vessel,  he  shall  be  guilty  of  a  misdemeanour :  Provided  that  the  person 
so  signing  may  in  aU  proceedings,  whether  civil  or  criminal,  exonerate  himself  in 
respect  of  such  misrepresentation  by  showing  that  it  was  caused  without  any  default 
on  his  part  and  by  the  fraud  of  the  shipper,  or  of  the  holder,  or  of  some  person 
under  whom  the  holder  claims.  —  T.  3;  N.  Z.  16.  —  The  plaintiff  as  indorsee  of  a  bill 
of  lading  sued  the  shipowner  for  short  weight  in  the  goods  delivered.  The  bills  of  lading  were 
signed  before  the  goods  were  received  on  board  the  ship.  Held,  that  although  there  was  an 
irregularity  in  so  signing  the  bUls,  yet  the  jury,  who  returned  a  verdict  for  the  defendant,  had 
had  the  opportunity  of  hearing  the  evidence  of  mercantile  men  as  to  what  ought  to  be  the 
weight  of  goods  of  that  description  shipped  and  delivered  in  London,  and  the  verdict  should 
not  be  disturbed.  —  Bank  of  Australasia  v.  Blyth,  5  A.  J.  R.  166. 

Dealing  with  untrue  bills  of  lading  a  misdemeanour.  112.  If  any  person  de- 
posit or  assign,  either  by  way  of  sale  or  of  security,  or  otherwise  deal  with  any 
receipt,  acknowledgment,  or  bill  of  lading  as  aforesaid,  knowing  that  such  receipt, 
acknowledgment,  or  bill  of  lading  has  been  signed  contrary  to  the  provisions  of 
this  Part  of  this  Act,  he  shall  be  guilty  of  a  misdemeanour. 

Bill  of  lading  not  invalidated  by  improper  signature.  113.  The  fact  that  any 
receipt,  acknowledgment,  or  biU  of  lading  has  been  signed  contrary  to  the  pro- 
visions'of  this  Part  of  this  Act  shall  not  of  itself  invaUdate  any  such  receipt,  acknow- 
ledgment, or  biU  of  lading,  or  in  any  way  affect  the  operation  thereof. 

1)  In  so  far  as  it  relates  to  bills  of  lading. 
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Punishment  for  misdemeanour.  114.  Every  misdemeanour  under  this  Part 
of  this  Act  shall  be  punishable  by  a  fine  not  exceeding  two  hundred  pounds, 
or  by  imprisonment  for  any  term  not  exceeding  two  years. 

Definition  of  port.  115.  The  word  "port"  in  this  Part  of  this  Act  shall  in- 
clude the  city  of  Melbourne,  Port  Melbourne,  and  WiUiamstown,  the  towns  of 
Geelong,  Warrnambool,  Port  Fairy,  and  Portland,  and  places  within  ten  miles 
from  the  post-office  in  the  city  of  Melbourne  and  within  three  mUes  from  the 
post-office  in  each  of  the  towns  aforesaid. 


3.  Tasmania.    20  Vic.  No.  25.   An  Act  to  amend  the  law  relating  to 

Bills  of  Lading  (Sth  June,  1857). 

1.  =  N.  S.  W.  §  5. 

2.  =  N.  S.  W.  §  6,  except:  "affect  or  prejudice"  is  substituted  for  "prejudice 
or  affect". 

3.  =  N.  S.  W.  §  7,  "shall  have  had  actual  notice"  is  substituted  for  "has  had 
actual  notice,"  and  the  following  proviso  is  added  at  the  end  of  the  section:  Provided 
that  the  Master  or  other  person  so  signing  may  exonerate  himself  in  respect  of 
such  misrepresentation  by  showing  that  it  was  caused  without  any  default  on  his 
part,  and  wholly  by  the  fraud  of  the  shipper,  or  of  the  holder,  or  some  person 
under  whom  the  holder  claims. 

4.  South  Australia.    22  &  23  Vic.  No.  25.    An  Act  to  amend  the  law 

relating  to  Bills  of  Lading  (1st  September,  1859). 

1—2.  =  N.  S.  W.  §  5—6. 

3.  =  N.  S.  W.  §  7,  except:  "shall  have  had  actual  notice"  is  substituted  for 
"has  had  actual  notice". 

Short  title.  4,  This  Act  may  be  cited  as  The  Bills  of  Lading  Act,  1859.  — 
N.  S.  W.  1;  V.  1;  Q.  69;  N.  Z.  1. 

Commencement  of  Act.  5.  This  Act  shall  take  effect  from  the  passing 
thereof. 

5.  Queensland.    31  Vic.  No.  36.   An  Act  to  consolidate  and  amend  the 

laws  relating  to  Mercantile  Matters  (28th  December,  1867). 

[§§  1 — 4  do  not  relate  to  bills  of  lading.] 

Rights  under  bUls  of  lading  to  vest  in  consignee  or  indorsee.  5.  Whereas  by 
the  custom  of  merchants  a  bill  of  lading  of  goods  being  transferable  by  indorsement 
the  property  in  the  goods  may  thereby  pass  to  the  indorsee  but  nevertheless  all 
rights  in  respect  of  the  contract  contained  in  the  bill  of  lading  continue  in  the 
original  shipper  or  owner  and  it  is  expedient  that  such  rights  should  pass  with  the 
property.  And  whereas  it  frequently  happens  that  the  goods  in  respect  of  which  bills 
of  lading  purport  to  be  signed  have  not  been  laden  on  board  and  it  is  proper  that 
such  bills  of  lading  in  the  hands  of  a  bond  fide  holder  for  value  should  not  be  ques- 
tioned by  the  master  or  other  person  signing  the  same  on  the  ground  of  the  goods 
not  having  been  laden  as  aforesaid.  Now  therefore  be  it  enacted  that  etc.  (the 
remainder  of  the  section  =  N.  S.  W.  §  5.)  —  E.  §  1;  N.  S.  W.  5;  V.  108;  T.  1;  S.  A.  1; 
W.  A.  1;  N.  Z.  13. 

6.  =  N.  S.  W.  §  6. 

7.  =  N.  S.  W.  §  7,  except:  "shall  have  had  actual  notice"  is  substituted  for 
"has  had  actual  notice". 

[§§  8 — 68  do  not  relate  to  biUs  of  lading.] 

Commencement  of  Act.  Short  title.  69.  This  Act  shall  commence  on  the 
thirty-first  day  of  December,  One  thousand  eight  hundred  and  sixty-seven, 
and  may  be  referred  to  as  The  Mercantile  Act  of  1867. 
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6.  Western  Australia,  a)  20  Vic.  No.  7.  An  Ordinance  for  adopting  and 

applying  an  Act  of  Parliament  intituled  "An  Act  to  amend  the  law 

relating  to  Bills  of  Lading"  in  the  Administration  of  Justice  in  the 

Colony  of  Western  Australia  (16th  October,  1856). 

(This  Act  adopts  by  reference  18  &  19  Vic.  o.  9.) 


b)  No.  26  of  1909.    An  Act  relating  to  the  Sea-Carriage  of  Goods 

(29th  October,  1909).^) 

Short  title.  1.  This  Act  may  be  cited  as  the  Sea-Carriage  of  Goods  Act,  1909.— c.  i. 

Commencement  of  Act.  2.  This  Act  shall  commence  on  the  first  day  of  Janu- 
ary, one  thousand  nine  hundred  and  ten.  —  C.  2. 

Definition.  3.  In  this  Act,  "goods"  includes  every  description  of  wares,  mer- 
chandise, and  things,  except  live  animals.  —  0.  3. 

Application  of  Act.  4.  1.  This  Act  shall  apply  only  in  relation  to  ships  carrying 
goods  from  any  place  in  Western  Australia  to  some  other  place  in  Western  Australia, 
and  in  relation  to  goods  so  carried,  or  received  to  be  so  carried,  in  those  ships. 
2.  This  Act  shall  not  apply  to  any  bill  of  lading  or  document  made  before  the  thirty- 
first  day  of  March,  one  thousand  nine  hundred  and  ten,  in  pursuance  of  a  contract 
of  agreement  entered  into  before  the  first  day  of  September,  one  thousand  nine 
hundred  and  nine.  —  C.  4. 

Certain  clauses  prohibited  in  bills  of  lading.  5.  Where  any  biU  of  lading  or 
document  contains  any  clause,  covenant,  or  agreement  whereby:  a)  The  owner, 
charterer,  master,  or  agent  of  any  ship,  or  the  ship  itself,  is  relieved  from  liabiUty 
for  loss  or  damage  to  goods  arising  from  the  harmful  or  improper  condition  of  the 
ship's  hold,  or  any  other  part  of  the  ship  in  which  goods  are  carried,  or  arising  from 
negligence,  fault,  or  failure  in  the  proper  loading,  stowage,  custody,  care,  or  de- 
livery of  goods  received  by  them  or  any  of  them  to  be  carried  in  or  by  the  ship; 
or  b)  Any  obhgations  of  the  owner  or  charterer  of  any  ship  to  exercise  due  diligence, 
and  to  properly  man,  equip,  and  supply  the  ship,  to  make  and  keep  the  ship  sea- 
worthy, and  to  make  and  keep  the  ship's  hold,  refrigerating,  and  cool  chambers, 
and  all  other  parts  of  the  ship  in  which  goods  are  carried,  fit  and  safe  for  their 
reception,  carriage,  and  preservation,  are  in  any  wise  lessened,  weakened,  or  avoided; 
or  c)  The  obligations  of  the  master,  officers,  agents,  or  servants  of  any  ship  to  care- 
fully handle  and  stow  goods,  and  to  care  for,  preserve,  and  properly  deUver  them, 
are  in  any  wise  lessened,  weakened,  or  avoided,  that  clause,  covenant  or  agreement 
shall  be  illegal,  null  and  void,  and  of  no  effect.  —  C.  5. 

Penalties.  6.  Any  owner,  charterer,  master,  or  agent  of  a  ship  who:  a)  Inserts 
in  any  bill  of  lading  or  document  any  clause,  covenant,  or  agreement  declared 
by  this  Act  illegal;  or  b)  Makes,  signs,  or  executes  any  bill  of  lading  or  document 
containing  any  clause,  covenant,  or  agreement  declared  by  this  Act  to  be  illegal, 
shall  be  guilty  of  an  offence,  and  hable,  on  summary  conviction,  to  a  penalty  of 
not  exceeding  one  hundred  pounds.  —  C.  7. 

Implied  clauses  in  bills  of  lading.  7.  1.  In  every  bill  of  lading  with  respect 
to  goods  a  warranty  shall  be  implied  that  the  ship  shaU  be,  at  the  beginning  of 
the  voyage,  seaworthy  in  all  respects  and  properly  manned,  equipped,  and  suppUed. 
2.  In  every  bill  of  lading  with  respect  to  goods,  unless  the  contrary  intention  appears, 
a  clause  shall  be  impUed  whereby,  if  the  ship  is  at  the  beginning  of  the  voyage 
seaworthy  in  all  respects  and  properly  manned,  equipped,  and  supplied,  neither 
the  ship  nor  her  owner,  master,  agent,  or  charterer  shall  be  responsible  for  damage 
to  or  loss  of  the  goods  resulting  from:  a)  Faults  or  errors  in  navigation,  or  b)  Penis 
of  the  sea  or  navigable  waters,  or  c)  Acts  of  God  or  the  King's  enemies,  or  d)  The 
inherent  defect,  quality,  or  vice  of  goods,  or  e)  The  insufficiency  of  package  of  the 
goods,  or  f)  The  seizure  of  goods  under  legal  process,  or  g)  Any  act  of  omission  of 
the  shipper  or  owner  of  the  goods,  his  agent  or  representative,  or  h)  Saving  or 
attempting  to  save  life  or  property  at  sea,  or  i)  Any  deviation  in  saving  or  attempt- 
ing to  save  life  or  property  at  sea. 

1)  The  references  (C.)  in  the  notes  are  to  the  Commonwealth  Sea-Carriage  of  Goods  Act, 
1904,  reprinted  supra.  
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Bank  Holidays  Acts/) 

1.  New  South  Wales,    a)  No.  9  of  1898.    An  Act  to  consolidate  the 

laws  relating  to  Banks  and  Bank  Holidays  (27th  July,  1898). 

Part  I.    Preliminary. 

Short  title  and  division.  1.  This  Act  may  be  cited  as  the  Banks  and  Bank 
Holidays  Act,  1898,  and  is  divided  into  parts  and  divisions,  as  follows:  Part  I. 
Preliminary  (§  1,  2,  3).  Part  11.  Publication  of  statements  and  registration.  Division  1. 
Pvblication  of  statements  (§  4 — 6).  Division  2.  Registration  (§  7 — 10).  Division  3. 
Miscellaneous  provisions  (§  11 — 13).    Part  III.    Bank  holidays  (§  14—18). 

Repeal  of  Acts.  First  Schedule.  2.  The  Acts  mentioned  in  the  first  Schedule 
to  this  Act  are  to  the  extent  therein  expressed  hereby  repealed. 

[§§  3 — 13  to  not  relate  to  bank  holidays.] 

Part  III.    Bank  Holidays. 

[§§  14 — 16  are  repealed.] 

Appointment  of  special  bank  holidays.  17.  It  shall  be  lawful  for  the  Governor 
by  proclamation  in  the  Gazette  to  appoint  a  special  day  to  be  observed  as  a  pubUo 
holiday,  either  throughout  New  South  Wales,  or  in  any  part  thereof,  or  in  any  city, 
town,  borough,  or  district  therein ;  and  any  day  so  appointed  shall  be  kept  as  a  close 
hoMday  in  all  banks  within  the  locahty  mentioned  in  such  proclamation.  —  E.  34  &  35 
Vic.  c.  17,  §  4;  V.  a.  (No.  1164)  20;  T.  8;  S.  A.  a.  (37  Vic.  No.  19)  4;  Q.  a.  (4  Edw.  7,  No.  8)  5; 
W.  A.  a.  (48  Vic.  No.  9)  5.  —  This  section  is  modified  by  d.  (No.  15  of  1906)  §  2,  infra. 

Day  appointed  for  bank  holiday  may  be  vetoed  by  proclamation.  18.  It  shall 
be  lawful  for  the  Governor,  when  it  is  made  to  appear  to  him  in  any  special  case 
that  in  any  year  it  is  inexpedient  that  a  day  by  this  Act  appointed  for  a  bank  holi- 
day should  be  a  bank  hoUday,  to  declare  by  proclamation  in  the  Gazette,  pubhshed 
not  less  than  one  week  before  the  day  appointed  for  such  hoUday,  that  such  day 
shall  not  in  such  year  be  a  bank  hoUday,  and  to  appoint  such  other  day  as  to  the 
Governor  may  seem  fit  to  be  a  bank  holiday  instead  of  such  day,  and  thereupon 
the  day  so  appointed  shall  in  such  year  be  substituted  for  the  day  so  appointed  by 

this  Act.   —  E.  34  &  35  Vic.  c.  17,  §  5;  V.  a.  (No.  1164)  21;  T.  10;  S.  A.  a.  (37  Vic.  No.  19)   5; 
Q.  a.   (4  Edw.  7,  No.  8)  6;  W.  A.  a.  (48  Vic.  No.  9)  6. 


Schedules. 
First  Schedule.^) 


Beference  to  Act. 


Title  or  Short  title. 


Extent  of  Bepeal. 


39  Vict.  No.  2. 


An  Act  to  make  provision  for  Bank  Holidays, 
and  respecting  obligations  to  make  payments 
and  do  other  acts  on  such  Holidays. 
(The  second  and  third  schedules  do  not  relate  to  bank  hoUdaya.) 


The  whole. 


Fourth  Schedule. 


The  first  day  of  August. 

The  anniversary  of  the  birthday  of  the  Prince 

of  Wales. 
Christmas  Day. 
The  twenty-sixth  day  of  December. 


The  first  day  of  January. 
The  twenty-sixth  day  of  January. 
Good  Friday. 

The  day  after  Good  Friday. 
Easter  Monday. 

The  anniversary  of  the  birthday  of  Her  Ma- 
jesty or  her  successor. 

When  any  of  the  above  days  falls  upon  a  Sunday,  the  next  following  Monday  shall  be  a 
bank  holiday,  and  whenever  the  twenty-sixth  day  of  December  faUs  upon  a  Monday,  the  day 
following  shall  be  a  bank  holiday. 

1)  The  Acts  referred  to  in  the  notes  are  those  of  (E.)  England,  as  indicated,  and  the 
Acts  relating  to  bank  holidays  of  the  Australian  states  and  of  New  Zealand  herein  reprinted. 
The  repeals  effected  by  the  adoption  of  the  Commonwealth  BiUa  of  Exchange  Act,  1909, 
are  noted.  —  ^)  In  so  far  as  it  relates  to  bank  holidays. 
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b)  No.  30  of  1899.    An  Act  to  fix  certain  Public  Holidays  on 
Mondays  (1st  December,  1899). 

When  certain  days  declared  to  be  Bank  Holidays  do  not  fall  on  a  Monday  the 
following  Monday  to  be  a  Bank  Holiday  instead.  1.  (As  amended  by  d.  pjo.  15  of 
1906]  §  3,  infra.)  When  any  of  the  following  days,  that  is  to  say,  the  anniversary 
of  the  birthday  of  Her  Majesty  or  Her  successor,  the  first  day  of  August,  or  the 
anniversary  of  the  birthday  of  the  Prince  of  Wales,  falls  on  any  day  of  the  week 
other  than  Monday,  that  day  shall  not  be  a  bank  hoHday,  but  the  following  Monday 
shall  be  a  bank  holiday  in  Ueu  tliereof  unless  otherwise  proclaimed  by  notice  in  the 
Goverimient  Gazette;  and  the  fourth  Schedule  to  the  Banks  and  Bank  Holidays 
Act,  1898,  is  hereby  amended  accordingly.  —  v.  c.  (No.  1661)  2—4;  T.  4  (2);  S.  A.  o. 
(No.  571)  3;  Q.  a.  (4  Edw.  7,  No.  8)  Schedule;  W.  A.  o.  (63  Vic.  No.  40)  5. 

Short  title.  2.  This  Act  may  be  cited  as  the  Banks  and  Bank  Holidays  Act 
Amendment  Act,  1899. 

c)  No.  80  of  1900.  An  Act  to  enable  Bank  and  Branch  Banks  to  be 
closed  on  certain  Afternoons;  to  provide  that  such  Afternoons  shall 
not  be  Banking  or  Business  Hours  for  the  purpose  of  any  Business 
at  such  Banks  and  Branches;  and  to  amend  the  Bills  of  Exchange 
Act,  1887  (11th  December,  1900). 

Short  title.     1.    This  Act  may  be  cited  as  the  Banks  Half-Holiday  Act,  1900. 

Banks  and  branches  may  be  closed  on  certain  afternoons.  Effect  of  such  closing. 
2.  Any  bank,  on  obtaining  the  permission  in  writing  of  the  Colonial  Treasurer, 
and  on  giving  the  public  notice  hereinafter  mentioned,  may  close  the  bank,  or  any 
branch  of  the  bank,  to  business  on  any  day  after  noon.  PubUc  notice  of  such  closing 
shall  be  given  by  the  bank  by  advertisement  pubUshed  between  the  third  and  the 
foxirteenth  day  before  the  day  of  such  closing  in  at  least  two  issues  of  some  newspaper 
published  and  circulating  in  the  neighbourhood  of  any  bank  or  branch  proposed  to 

be  so  closed.   —  Q.  a.  (4  Edw.  7,  No.  8)  10;  N.  Z.  24. 


d)  No.  15  of  1906.  An  Act  to  provide  for  the  Interpretation  of  Certain 
Agreements  in  so  far  as  they  refer  to  Public  or  Bank  Holidays;  to 
amend  the  Banks  and  Bank  Holidays  Act,  1898,  and  the  Banks  and 
Bank  Holidays  Act  Amendment  Act,  1899;  and  for  Other  Purposes 
Incidental  Thereto  (16th  October,  1906), 

Short  title.  1.  This  Act  shall  be  construed  with  the  Banks  and  Bank  Holidays 
Act,  1898,  and  the  Banks  and  Bank  Holidays  Act  Amendment  Act,  1899,  and  may 
be  cited  as  the  Banks  and  Bank  Holidays  Further  Amendment  Act,  1906. 

Notice  to  be  given  of  special  public  holidays.  2.  The  proclamation  in  the  Gazette 
referred  to  in  section  seventeen  of  the  Banks  and  Bank  Holidays  Act,  1898,  appoint- 
ing a  special  day  to  be  observed  as  a  public  holiday,  shall  be  published  at  least 
seven  days  before  the  date  of  the  public  hoUday  so  appointed. 

[§  3  amends  b.  (No.  30  of  1899)  §  1,  supra,  and  is  there  incorporated.] 

Interpretation  of  references  in  certain  agreements  to  public  holidays,  i.  When 
in  any  industrial  agreement,  or  in  any  agreement  relating  to  work,  made  either 
before  or  after  the  commencement  of  this  Act,  reference  is  made  to  a  public  or 
bank  holiday,  such  reference  shall  be  deemed  to  relate  to  the  day  on  which  such 
holiday  is  pubhcly  observed. 

2.  Victoria,    a)  54  Vic.  No.  1164.    An  Act  to  consolidate  the  laws 
relating  to  Banks  and  the  Currency  (8  th  December,  1890). 

Short  title,  commencement,  and  division.  1.  This  Act  may  be  cited  as  the 
Banks  and  Currency  Act,  1890,  and  shall  come  into  operation  on  the  first  day  of 
August,  one  thousand  eight  himdred  and  ninety,  and  is  divided  into  Parts  and 
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Divisions  as  follows :  Part  I.  Supervision  of  banking  companies  (§  4 — 11).  Part  II.  Note 
issue.  Division  1.  Regulation  of  note  issue  (§  12 — 14).  Division  2.  Taxation  of  bank 
note  (§  15, 16).  Part  III.  Bank  holidays  {^11— 23).  Part  IV.  Miscellaneous  (%  24^29). 

Repeal.  First  Schedule.  2.  The  Acts  mentioned  in  the  first  Schedule  to  this 
Act,  to  the  extent  to  which  the  same  are  thereby  expressed  to  be  repealed,  are 
hereby  repealed:  Provided  that  such  repeal  shall  not  affect  any  registration  effected 
or  any  proclamation  made  under  the  said  Acts,  or  any  of  them,  before  the  com- 
mencement of  this  Act. 

[§§  3 — 16  do  not  relate  to  bank  hohdays.] 

Part  III.    Bank  Holidays. 

Bills  due  on  bank  holiday  to  be  payable  on  the  following  day.  17.  After  the 
passing  of  this  Act  the  several  days  in  the  fourth  Schedule  to  this  Act  mentioned 
(and  which  days  are  in  this  Part  of  this  Act  hereinafter  referred  to  as  bank  holidays) 
shall  be  kept  as  close  holidays.  —  E.  34  &  35  Vic.  c.  17,  §1;  N.  S.  W.  a.  (No.  9  of  1898)  14; 
T.  4,  5;  S.  A.  a.  (37  Vic.  No.  19)  1;  Q.  a.  (4  Edw.  7,  No.  8)  4,  7;  W.  A.  a.  (48  Vic.  No.  9)  1; 
N.  Z.  23. 

[§§  18 — 19  are  repealed.] 

Appointment  of  special  bank  holidays  by  proclamation  of  the  Governor.  20.  The 
Governor  may  from  time  to  time  as  he  may  think  fit  by  proclamation  appoint  a 
special  day  to  be  observed  as  a  bank  hoUday  either  throughout  Victoria  or  in  any 
part  thereof  or  in  any  city,  town,  borough,  shire,  or  district  therein,  and  any  day 
so  appointed  shall  be  kept  as  a  close  hohday  in  aU  banks  within  the  locality  mentioned 
in  such  proclamation,  and  shall  as  regards  biUs  of  exchange  and  promissory  notes 
payable  in  such  locaUty  be  deemed  to  be  a  bank  hohday  for  aU  the  purposes  of  this 
Part  of  this  Act.  —  B.  34  &  35  Vic.  e.  17,  §  4;  N.  S.  W.  a.  (No.  9  of  1898)  17;  T.  8;  S.  A.  a. 
(37  Vic.  No.  19)  4;  Q.  a.  (4  Edw.  7,  No.  8)  5;  W.  A.  a.  (48  Vic.  No.  9)  5. 

Day  appointed  for  bank  holiday  may  be  altered  by  Order  in  CouncU.    21.  The 

Grovernor,  when  it  is  made  to  appear  to  the  Governor  in  Council  in  any  special  case 
that  in  any  year  it  is  expedient  that  a  day  by  this  Part  of  this  Act  appointed  for  a 
bank  hoUday  should  not  be  a  bank  hohday,  may  declare  by  proclamation  in  the 
Government  Gazette,  pubUshed  not  less  than  one  week  from  the  day  appointed  for 
such  hohday,  that  such  day  shall  not  in  such  year  be  a  bank  hohday,  and  may 
appoint  such  other  day  as  to  the  Governor  in  Council  may  seem  fit  to  be  a  bank 
holiday,  and  thereupon  the  day  so  appointed  shall  in  such  year  be  substituted  for 
the  day  appointed  by  this  Part  of  this  Act.  —  E.  34  &  35  Vic.  c.  17,  §  5;  N.  S.  W.  a.  (No.  9 
of  1898)  18;  T.  10;  S.  A.  a.  (37  Vic.  No.  19)  5;  Q.  a.  (4  Edw.  7,  No.  8)  6;  W.  A.  a.  (48  Vic.  No.  9)  6. 

Courts  to  take  judicial  notice  of  the  anniversary  of  the  Queens  birthday.  22.  AU 

courts  judges  and  persons  acting  judicially  shall  take  judicial  notice  of  the  anni- 
versary of  the  birthday  of  Her  Majesty  and  of  every  her  successor.  —  T.  11;  S.  A. 
a.  (37  Vic.  No.  19)  6. 

Schedules. 
First  Schedule.^ 


Date  of  Act. 


Title  of  Act. 


Extent  of  Bepeal. 


37  Vic.  No.  458.        ;  Bank  Holidays  Act,  1873. 


The  whole. 


Fourth  Schedule.'^) 
Good  Friday.  I    Easter  Monday. 

The  day  after  Good  Friday.  '    Whit  Monday, 

and  the  following  days  when  week  days: 


The  first  Thursday  in  Septemher. 
The  twenty-fifth  day  of  Deoemher. 
The  twenty-sixth  day  of  December. 


The  first  day  of  January. 

The  birthday  of  Her  Majesty  or  her  successor 
for  the  time  being. 

The  twenty-sixth  day  of  January,  the  twenty- 
first  day  of  April. 

When  any  of  the  days  last  above-mentioned  faU  upon  a  Sunday,  the  next  following  Monday 

shall  be  a  bank  hoUday. 

1)  In  so  far  as  it  relates  to  bank  hoUdays.  —  2)  As  amended  by  b.  (No.  1534)  §  3,  and  d. 
(No.  2319)  §  2,  infra. 
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b)  61  Vic.  No.  1534.    An  Act  relating  to  certain  Public  and  Bank 
Holidays  (21st  December,  1897). 

Short  title.  1.  This  Act  may  be  cited  as  the  Public  and  Bank  Holidays  Act,  1897. 

[§  2  relates  to  the  Public  Service.] 

[§  3  amends  a.  (No.  1164)  fourth  Schedule,  and  is  there  incorporated.] 

Bank  half-holidays  may  be  proclaimed.  4.  The  Governor  may  from  time  to 
time  as  he  may  think  fit  by  proclamation  appoint  any  part  of  any  specified  day 
to  be  observed  as  a  bank  half-holiday  either  throughout  Victoria  or  any  part  thereof 
or  in  any  city,  town,  borough,  or  shire  therein,  and  any  half-hohday  so  appoiated 
shall  during  such  hours  as  are  specified  in  such  proclamation  be  kept  as  a  close 
holiday  in  all  banks  within  the  locahty  mentioned  in  such  proclamation.  —  T.  8, 
9.   Cp.  Notes  to  N.  S.  W.  c.  (No.  80  of  1900)  §  2. 


c)  64  Vic.  No.  1661.    An  Act  relating  to  the  observance  of  certain 
Public  and  Bank  Holidays  (29th  August,  1900). 

Short  title.  1.  This  Act  may  be  cited  as  the  PxMic  and  Bank  Holidays  Act,  1900. 

Certain  holidays  to  be  observed  on  Mondays  only.  2.  Whenever  pursuant  to 
any  Act  any  holiday  to  which  this  Act  appUes  would  fall  on  any  day  other  than 
a  Monday,  then  the  following  Monday  shall  be  observed  as  a  pubhc  holiday  and 
bank  hoUday  instead  of  such  day,  and  the  provision  of  any  Acts  relating  to  public 
holidays  or  bank  hoUdays  shall  be  deemed  and  taken  to  apply  to  such  Monday. 

—  N.  S.  W.  b.  (No.  30  of  1899)  1;  T.  4  (2);  S.  A.  c.  (No.  571)  3;  Q.  a.  (4  Bdw.  7,  No.  8)  Sche- 
dule; W.  A.  u.  (63  Vic.  No.  40)  5. 

Holidays  to  which  Act  applies.  3.  [As  amended  by  d.  (No.  2319)  §  3.]  This 
Act  shall  apply  to  the  following  hohdays  in  each  and  every  year,  namely :  the  anni- 
versary of  the  birthday  of  Her  Majesty  or  her  successor  for  the  time  being. 

Power  to  proclaim  additional  holidays.  4.  The  Governor  in  Council  may  by 
Order  pubhshed  in  the  Government  Gazette  proclaim  that  there  shall  be  added  to  the 
holidays  to  which  this  Act  appUes  the  twenty-sixth  day  of  January  and  the  twenty- 
first  day  of  April  or  either  of  them,  and  thereafter  subject  to  this  Act  the  said  day 
or  days  shall  in  each  and  every  year  be  observed  as  a  pubUc  hohday  and  bank  holiday. 


d)  2  Geo.  5,  No.  2319.    An  Act  relating  to  a  certain  Public  and  Bank 
Holiday  (22 d  September,  1911). 

Short  title.    1.    This  Act  may  be  cited  as  the  Prince  of  Wales'  Birthday  Holi- 
day Abolition  Act,  1911. 

[§  2  amends  a.  (No.  1164)  Sched.  4,  and  is  there  incorporated.] 
[§  3  amends  c.  (No.  1661)  §  3,  and  is  there  incorpoiated.] 


3.  Tasmania,    a)  3  Edw.  7,  No.  4.    An  Act  to  provide  for  constituting 
certain  Days  Bank  Holidays  (16th  October,  1903). 

Short  title.    1.    This  Act  may  be  cited  as  The  Bank  Holidays  Act,  1903. 

Interpretation.  2.  In  this  Act  "Chief  Secretary"  shall  include  the  responsible 
Minister  of  the  Crown  administering  this  Act. 

Repeal.  3.  1.  The  Act  mentioned  in  the  Schedule  hereto  is  to  the  extent  therein 
mentioned  hereby  repealed.  2.  Where  in  any  existing  Act  any  Act  hereby  repealed 
may  be  referred  to,  such  reference  shall,  for  the  purposes  of  any  such  existing  Act, 
be  deemed  to  be  to  this  Act. 

Certain  days  to  be  bank  holidays.  4.  [As  amended  by  1  Geo.  5,  No.  35,  §  2.] 
1.  On  and  after  the  passing  of  this  Act,  the  following  days  shall  be  bank  hohdays 
for  the  purposes  of  this  Act,  that  is  to  say:  The  first  day  of  January;  the  twenty- 
sixth  day  of  January;  Good  Friday;  the  day  after  Good  Friday;  Easter  Monday 
and  Easter  Tuesday;  the  birthday  of  His  Majesty  or  his  successor  for  the  time 
being;  the  second  Monday  in  November;  Christmas  Day;  the  twenty-sixth  day 
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of  December.  2.  Whenever  the  twenty-sixth  day  of  January,  or  the  birthday  of 
His  Majesty  or  his  successor  for  the  time  being,  would  fall  on  any  day  other  than 
a  Monday,  the  following  Monday  shall  be  a  bank  holiday  instead  of  such  day. 
3.  Whenever  Christmas  Day  falls  on  a  Sunday,  then  the  next  two  days,  namely 
the  twenty-sixth  and  twenty-seventh  days  of  December,  shaD  be  bank  holidays, 
and  whenever  any  other  day  in  the  above  Schedules  falls  on  a  Sunday,  the  next 
following  Monday  shall  be  a  bank  hoHday.  —  See  notes  to  §  5,  infra,  and  to  N.  S.  W. 
b.  (No.  30  of  1899)  §  1,  supra. 

Bank  holidays  to  be  close  holidays.  5.  AH  bank  holidays  shall  be  kept  as 
close  holidays.  —  E.  34  &  35  Vic.  c.  17,  §  l;  N.  S.  W.  a.  (No.  9  of  1898)  14;  V.  a.  (No.  1164)  17; 
S.  A.  a.  (37  Vic.  No.  19)  1;  Q.  a.  (4  Edw.  7,  No.  8)  7;  W.  A.  a.  (48  Vic.  No.  9)  1;  N.  Z.  23. 

[§§  6 — 7  are  repealed.] 

Appointment  of  special  bank  holidays.  8.  1.  The  Governor  may  from  time  to 
time,  as  he  may  think  fit,  appoint  a  special  day  or  part  thereof  to  be  observed  as 
a  bank  hohday  or  half  holiday,  either  throughout  Tasmania  or  in  any  part  thereof, 
or  in  any  city,  town,  or  district,  therein;  and  any  day  or  part  thereof  so  appointed 
shall  be  kept  as  a  close  holiday  or  half  hohday  in  aU  banks  within  the  locality  men- 
tioned in  such  notice.  2.  The  Chief  Secretary  shall  cause  a  notification  that  such 
day  or  part  thereof  has  been  appointed  a  bank  hohday  to  be  pubKshed  in  the 
Hobart  Gazette,  and  in  such  one  or  more  pubhc  newspapers  as  the  Chief  Secretary 
may  deem  advisable.  —  E.  34  &  35  Vic.  c.  17,  §  4;  N.  S.  W.  a.  (No.  9  of  1898)  17;  V.  a. 
(No.  1164)  20;  S.  A.  a.  (37  Vic.  No.  19)  4;  Q.  a.  (4  Edw.  7,  No.  8)  5;  W.  A.  a.  (48  Vic.  No.  9)  5. 
—  See  also  notes  to  N.  S.  W.  c.  (No.  80  of  1900)  §  2. 

[§  9  is  repealed.] 

Day  appointed  for  bank  holiday  may  be  altered  by  the  Governor.  10.  1.  The 
Governor  may  declare  that  any  day  appointed  for  a  bank  hohday  in  any  year  by 
this  Act  shall  not  be  a  bank  hohday  for  that  year,  and  may  appoint  another  day 
to  be  a  bank  hohday  instead,  and  the  day  so  appointed  shall  be  a  bank  hohday 
accordingly.  The  powers  conferred  by  this  subsection  may  be  exercised  either  with 
reference  to  the  whole  of  Tasmania  or  any  part  thereof.  2.  The  Chief  Secretary 
shall  cause  a  notification  that  the  day  so  appointed  by  the  Governor  has  been  sub- 
stituted for  the  day  appointed  by  tMs  Act,  to  be  pubUshed  in  the  Hobart  Gazette 
and  in  such  one  or  more  pubhc  newspapers  as  the  Chief  Secretary  may  deem  ad- 
visable. —  E.  34  &  35  Vic.  e.  17,  §  5;  N.  S.  W.  a.  (No.  9  of  1898)  18;  V.  a.  (No.  1164)  21 ;  S.  A. 
a.  (37  Vic.  No.  19)  5;  Q.  a.  (4  Edw.  7,  No.  8)  6;  W.  A.  a.  (48  Vic.  No.  9)  6. 

Sovereign's  birthday  to  be  judicially  noticed.  11.  All  Courts,  Judges,  and 
persons  acting  judicially  shall  take  judicial  notice  of  the  anniversary  of  the  birthday 
of  His  Majesty  and  of  every  successor  of  His  Majesty.  —  V.  a.  (No.  1164)  22;  S.  A. 
a.  (37  Vic.  No.  19)  6. 

Schedule. 
Act  to  be  Repealed. 


Date  and  Number 
of  Act. 

Title  of  Act. 

Extent  of  Repeal. 

48  Vic.  No.  9. 

The  Bank  Holidays  Act,  1884. 

The  whole  Act. 

b)  1  Geo.  5  No.  35.    An  Act  to  amend  the  Bank  Holidays  Act,  1903 

(20th  December,  1910). 

Short  title.  Incorporation.  1.  This  Act  may  be  cited  as  the  Bank  HoUdaya 
Act,  1910,  and  shall  be  construed  as  one  with  the  Bank  Holidays  Act,  1903,  in 
this  Act  referred  to  as  the  Principal  Act. 

[§  2  amendsr  a)  3  Edw.  7,  No.  4,  §  4,  and  is  there  incorporated.] 
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4.  South  Australia.    1  Geo.  5,  No.  1010.    An  Act  to  consolidate  and 

amend  the  laws  constituting  Public  Holidays  and  Bank  Holidays,  and 

for  other  Purposes  (30  th  November,  1910). 

Short  title.    1.    This  Act  may  be  cited  as  The  Holidays  Act,  1910. 

Repeal.  2.  The  enactments  mentioned  in  the  first  Schedule  are  hereby  repeal- 
ed to  the  extent  stated  in  such  Schedule. 

Days  fixed  as  holidays.  3.  After  the  passing  of  this  Act  the  several  days  men- 
tioned in  the  second  Schedule  shaU  be  public  hoUdays  and  bank  hoUdays :  Provided 
that:  1.  When  any  of  the  several  days  mentioned  in  Part  II  of  the  second  Schedule 
falls  upon  a  Saturday  or  Sunday;  or  II.  When  any  of  the  several  days  mentioned 
in  Part  III.  of  the  second  Schedule  falls  upon  any  day  other  than  a  Monday,  then 
the  following  Monday  shall  be  a  pubHc  hohday  and  bank  hohday  in  lieu  of  such  day. 
—  See  note  to  T.  a.  (3  Edw.  7,  No.  4)  §  4. 

Special  holidays  may  be  proclaimed.  4.  The  Governor  may,  from  time  to  time, 
as  he  may  think  fit,  by  Proclamation  published  in  the  Oovernment  Gazette,  appoint 
a  special  day  to  be  a  pubUc  hohday  or  bank  hohday  in  any  year  either :  a)  Through- 
out the  said  State,  or  b)  Within  such  district  or  locahty  as  is  specified  in  such  Pro- 
clamation; and  such  day  shall  in  such  year  be  a  pubUc  hohday  or  bank  hohday  ac- 
cordingly. —  See  note  to  N.  S.  W.  a.  (No.  9  of  1898)  §  17. 

Governor  may  substitute  another  day  in  lieu  of  day  appointed.  5.  The  Governor 
may,  from  time  to  time,  as  he  may  see  fit,  by  Proclamation  pubhshed  in  the  Oovern- 
ment Gazette,  declare  some  other  day  to  be  a  pubhc  hohday  or  bank  hohday  in  any 
year  in  heu  of  a  day  by  this  Act  appointed  a  pubhc  hohday  or  bank  hohday,  and 
in  that  case  such  other  day  shaU  in  such  year  be  substituted  as  a  pubhc  hohday  or 
bank  hohday  for  the  said  day  appointed  by  this  Act.  —  See  note  to  N.  S.  W.  a.  (No.  9 
of  1898)  §  18. 

Public  offices  and  banks  to  be  closed  on  holidays.  6.  All  offices  of  the  Pubhc 
Service  of  the  said  State  shall  be  closed  on  pubhc  hohdays,  and  ah  banks  shall  be 
closed  on  bank  hoUdays:  Provided  that  nothing  in  this  Act  shall:  a)  Authorise  the 
closing  on  any  pubhc  hohday  of  any  office  of  the  said  Service  which  is  speciaUy  re- 
quired by  law  to;be  kept  open  on  such  public  hohday;  or  b)  Prevent  the  responsible 
Minister  in  charge  of  a  Government  department  from  requiring  the  services  of  any 
or  all  of  the  officers  of  such  department  during  any  pubhc  hohday  in  case  of  emer- 
gency. 

Payments  and  other  acts  on  holidays.  7.  1.  No  person  shall  be  compellable 
to  make  any  payment  or  do  any  act  upon  any  pubhc  hohday  or  bank  hohday  which 
he  would  not  be  compellable  to  make  or  do  on  Sunday.  2.  When,  except  for  the  pro- 
visions of  this  section,  any  person  would  be  obhged  to  make  any  payment  or  do  any 
act  upon  a  pubhc  hohday  or  bank  hohday,  the  obhgation  shaU  apply  to  the  next 
day  foUowing  which  is  not  a  pubhc  hohday  or  bank  hoUday,  and  payment  or  per- 
formance on  such  foUowing  day  shaU  be  due' payment  of  the  money  or  performance 
of  the  act :  Provided  that  nothiag  in  this  Act  shall  exempt  any  person  from  making 
any  payment  or  doing  any  act  on  any  pubhc  hohday  or  bank  hohday  which  he  is 
by  law  speciaUy  required  to  make  or  do  on  such  day. 


Schedules. 
The  first  Schedule. 
Enactments  Repealed. 


Enactments  Repealed. 

Title. 

Extent  of  Repeal. 

No.   19  of  1873 
No.  3  of  1874 
No.  671  of  1893 

No.  976  of  1907 

"Bank  Holidays  Act,  1873" 

"Civil  Service  Act,  1874" 

"The   Bank  Holidays  Amendment 

Act,  1883" 
"The  Hohdays  Act,  1909" 

The  whole. 
Section  31. 
The  whole. 

The  whole. 
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The  second  Schedule. 

Holidays. 

Part  I. 
Sunday. 
Christmas  Day. 
Good  Triday. 

The  day  after  Good  Friday. 
Easter  Monday. 
The  Second  Wednesday  in  October. 

Part  II. 
The  first  day  of  January. 
The  twenty-eighth  day  of  December. 

Part  III. 
The  Anniversary  of  the  Birthday  of  His  Majesty  or  of  any  of  His  successors. 
The  Anniversary  of  the  Accession  of  His  Majesty  or  of  any  of  His  successors. 
The  Anniversary  of  the  Birthday  of  the  Heir  Apparent. 
The  twenty-sixth  day  of  January. 


5.  Queensland,    a)  4  Edw.  7,  No.  8.    An  Act  to  make  provision  for 

Bank  Holidays  and  respecting  Obligations  to  make  Payments  and  do 

other  Acts  on  such  Holidays  (22  d  November,  1904). 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  The  Bank  Holi- 
days Act  of  1904,  and  shall  commence  and  take  effect  on  and  from  the  first  day 
of  January,  One  thousand  nine  hundred  and  five. 

Repeal  ot  41  Vic.  No.  13.    2.    The  Bank  Holidays  Act  of  1877  is  repealed. 

Interpretation.  3.  In  this  Act:  The  expression  "bank  holiday"  means  a  bank 
holiday  constituted  by  or  in  pursuance  of  this  Act.  The  expression  "the  day  next 
following"  means  the  day  next  following  a  bank  holiday  (not  being  itself  a  bank 
holiday)  on  which  a  bUl  of  exchange  or  promissory  note  may  be  lawfully  noted  or 
protested,  or  on  which  any  obUgation  to  make  any  payment  or  to  do  any  act  re- 
lating to  banking  transactions  may  be  enforced. 

Bank  holidays.  Schedule.  4.  The  several  days  mentioned  in  the  Schedule  to 
this  Act  shall  be  kept  as  close  holidays  in  aU  banks  in  the  State  of  Queensland.  — 
—  E.  34  &  35  Vie.  e.  17,  §  1;  N.  S.  W.  a.  (No.  9  of  1898)  14;  V.  a.  (No.  1164)  17;  T.  4;  S.  A.  a. 
(37  Vic.  No.  19)  1;  W.  A.  a.  (48  Vic.  No.  9)  1;  N.  Z.  22. 

Special  bank  holidays.  5.  (As  amended  by  b.  (6  Edw.  7,  No.  12)  §  2,  infra.) 
The  Home  Secretary  may  from  time  to  time  by  notification  in  the  Gazette  appoint 
a  special  day  or  the  afternoon  of  such  day  to  be  observed  as  a  public  holiday  or 
part  public  holiday  either  throughout  Queensland  or  in  any  part  thereof  or  in  any 
city,  town,  or  district  therein,  and  may  in  like  manner  cancel  any  such  appointment. 
Any  day  or  afternoon  of  a  day  so  appointed  shall  be  kept  as  a  close  holiday  in  such 
banks  within  the  locality  mentioned  in  such  notification,  and  shall  be  deemed  to  be 
a  bank  holiday  for  all  the  purposes  of  this  Act.  —  B.  34  &  35  Vic.  c.  17,  §  4;  N.  S.  W.  a. 
(No.  9  of  1898)  17;  V.  a.  (No.  1164)  20;  T.  8;  S.  A.  a.  (37  Vic.  No.  19)  4;  W.  A.  a.  (48  Vic.  No.  9)  5. 

Day  appointed  for  bank  holiday  may  be  altered.  6.  (As  amended  by  b.  (6  Edw.  7, 
No.  12)  §  3,  infra.)  The  Home  Secretary,  from  time  to  time,  when  it  is  made  to 
appear  to  him  in  any  special  case  that  it  is  inexpedient  that  a  day  by  this  Act 
appointed  for  a  bank  hohday  should  be  a  bank  holiday,  may  declare,  by  notifica- 
tion in  the  Gazette  published  not  less  than  one  week  before  the  day  appointed  for 
such  holiday,  that  such  day  shall  not  be  a  bank  holiday,  and  may  appoint  such 
other  day  as  to  him  may  seem  fit  to  be  a  bank  holiday  instead  of  such  day.  Thereupon 
the  day  so  appointed  shall  be  substituted  for  the  day  appointed  by  this  Act.  The 
powers  vested  in  the  Home  Secretary  by  this  section  may  be  exercised  so  as  to  take 
effect  either  generally,  or  for  any  limited  period,  or  for  any  year,  and  may  be  limited 
to  any  specified  city,  town,  district,  or  locality  within  the  State.  —  E.  34  &  35  Vic. 
c.  17,  §  5;  N.  S.  W.  a.  (No.  9  of  1898)  18;  V.  a.  (No.  1164)  21;  T.  10;  S.  A.  a.  (37  Vic.  No.  19) 
5;  W.  A.  a.  (48  Vic.  No.  9)  6. 

[§§  ^—9  are  repealed.] 
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Banks  and  branches  may  be  closed  on  certain  afternoons.  Effect  of  such  closing. 

10.  Any  bank,  on  giving  the  public  notice  hereinafter  mentioned,  may  close  the 
bank,  or  any  branch  of  the  bank,  to  business  on  any  day  in  the  afternoon.  Public 
notice  of  such  closing  shall  be  given  by  the  bank  by  advertisement  published  between 
the  third  and  the  fourteenth  day  before  the  day  of  such  closing  in  at  least  one  issue 
of  some  newspaper  published  or  circulating  in  the  neighbourhood  of  any  bank  or 
branch  proposed  to  be  so  closed:  Provided  that  a)  In  aU  cases  where  it  is  proposed 
to  close  such  bank  or  branch  during  the  afternoon  of  one  specified  day  in  every 
week  until  further  notice,  it  shall  be  sufficient  to  give  pubUc  notice  of  such  closing 
by  advertisement,  published  as  aforesaid,  in  one  issue  of  such  newspaper;  b)  In 
all  cases  where  any  branch  has  heretofore  been  closed  during  the  afternoon  of  Satur- 
day in  every  week,  such  closing  may  be  continued  without  any  permission  or  notice 
whatsoever.  —  N.  S.  W.  o.  (No.  80  of  1900)  2;  N.  Z.  24. 


Schedule} 


The  first  day  of  January. 

The  twenty-sixth  day  of  January. 

The  seventeenth  day  of  March. 

Good  Friday. 

The  day  after  Good  Friday. 

Easter  Monday. 

The  first  day  of  May. 


The  twenty-fourth  day  of  May. 

The  first  day  of  August. 

The  second  Monday  in  September. 

The  birthday  of  His  Majesty  or  His  Successor 

The  tenth  day  of  December. 

Christmas  Day. 

The  twenty-sixth  day  of  December. 


When  any  of  the  above  days  falls  upon  a  Sunday,  the  next  following  Monday  shall  be  a 
bank  holiday;  and  whenever  the  twenty-sixth  day  of  December  falls  upon  a  Monday,  the  day 
following  shall  be  a  bank  hoHday. 

When  any  of  the  following  days,  that  is  to  say,  the  twenty-sixth  day  of  January,  the  first 
day  of  May,  the  first  day  of  August,  the  birthday  of  His  Majesty  or  His  Successor,  or  the  tenth 
day  of  December,  falls  on  any  day  of  the  week  other  than  Monday,  that  day  shall  not  be  a  bank 
holiday,  but  the  following  Monday  shall  be  a  bank  holiday  in  lieu  thereof,  unless  otherwise 
notified  by  the  Home  Secretary  in  the  Gazette. 


b)  6  Edw.  7,  No.  12.    An  Act  to  amend  The  Bank  Holidays  Act  of 
1904  (13th  November,  1906). 

Short  title  and  construction  of  Act.  1.  This  Act  may  be  cited  as  The  Bank 
Holidays  Act  Amendment  Act  of  1906,  and  shall  be  read  as  one  with  The  Bank  Holi- 
days Act  of  1904,  hereinafter  called  the  principal  Act.  This  Act  and  the  principal 
Act  may  together  be  cited  as  The  Bank  Holidays  Act,  1904 — 1906. 

[§  2  amends  a.  (4  Edw.  7,  No.  8)  §  5,  swpra,  and  is  there  incorporated.] 
[§  3  amends  a.  (4  Edw.  7,  No.  8)  §  6,  supra,  and  is  there  incorporated.] 
[§  4  amends  a.  (4  Edw.  7,  No.  8)  Schedule,  swpra,  and  is  there  incorporated.] 


6.  Western  Australia,    a)  48  Vic.  No.  9.    An  Act  to  make  provision 

for  Bank  Holidays,  and  respecting  Obligations  to  Make  Payments  and 

do  other  Acts  on  such  Bank  Holidays  (27th  August,  1884). 

1.  =  V.  a.  (No.  1164)  §17,  except:  "fourth"  is  omitted  before  "Schedule"; 
"this  Part  of"  is  omitted;  "in  all  banks  in  Western  Australia"  is  inserted  after 
"close  holidays". 

[§§  2 — 3  are  repealed.] 

2_  =  7.  a .  (No.  1164)  §18,  except: '  'shall  he  given' '  is  substituted  for '  'should  he  given" . 

3I  _  Y  a.  (No.  1164)  §  19,  except:  "upon  such  hank  holiday"  is  substituted 
for  "upon  such  hank  holidays";  "on  Christmas  Day  or  Good  Friday"  is  substituted 
far  "upon  the  Lord's  Day  (commonly  called  Sunday)". 

Offices  of  Land  Titles  and  of  Registry  of  Deeds.  4.  The  offices  of  Land  Titles 
and  of  Registry  of  Deeds  shall  be  closed  on  aU  bank  holidays  named  in  the  Schedule  to 
this  Act,  and  on  all  days  specially  appointed  by  the  Governor  to  be  kept  as  bank  holi- 
days in  the  city  or  district  of  Perth,  under  the  powers  hereinafter  contained ;  and  if  the 

1)  As  amended  by  b.  (6  Edw.  7,  No.  12)  §  4,  infra. 
T.  37 
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day  ordained  or  appointed  as  the  last  day  for  entry  of  any  caveat,  or  for  delivery 
of  any  memorial  or  for  the  performance  in  either  of  the  said  offices  of  any  act  by 
any  officer  or  by  any  person  whatsoever  shall  fall  upon  any  bank  holiday,  the  obliga- 
tion to  enter  such  caveat,  deliver  such  memorial,  or  perform  such  act  shall  apply 
to  the  day  next  following  such  bank  holiday;  and  the  entry  of  such  caveat,  or  the 
delivery  of  such  memorial,  or  the  performance  of  such  act  on  such  following  day 
shall  be  equivalent  to  such  entry,  or  delivery,  or  performance  on  the  holiday. 

6.  =  V.  a.  (No.  1164)  §20,  except:  "Western  Australia"  is  substituted  for 
"Victoria";  "borough,  shire"  is  omitted;  "days  so  appointed"  is  substituted  for 
"day  so  appointed";  "this  Part  of"  is  omitted. 

Day  appointed  tor  bank  holiday  may  be  altered  by  Governor  in  Council.  6.  It 
shall  be  lawful  for  the  Governor  in  like  manner  from  time  to  time,  when  it  is  made 
to  appear  to  the  Governor  in  Council  in  any  special  case  that  in  any  year  it  is  in- 
expe(fient  that  a  day  by  this  Act  appointed  for  a  bank  holiday  should  be  a  bank 
hoHday,  to  declare  by  proclamation  in  a  Oovernment  Gazette  published  not  less  than 
one  week  before  the  day  appointed  for  such  hoUday,  that  such  day  shall  not  in 
such  year  be  a  bank  holiday,  and  to  appoint  such  other  day  as  to  the  Governor 
in  Council  may  seem  fit  to  be  a  bank  holiday  instead  of  such  first-mentioned  day, 
and  thereupon  the  day  so  specially  appointed  shall  in  such  year  be  substituted  for 
the  day  appointed  by  this  Act.  —  E.  34  &  35  Vic.  o.  17,  §  5;  N.  S.  W.  a.  (No.  9  of  1898) 
18;  V.  a.  (No.  1164)  21;  T.  10;  S.  A.  a.  (37  Vic.  No.  19)  5;  Q.  a.  (4  Edw.  7,  No.  8)  6. 

Short  title.  7.  This  Act  may  be  cited  for  all  purposes  as  The  Bank  Holidays  Act,  1884. 


Schedule. 


Easter  Eve. 

Easter  Monday. 

(Whit  Monday.)!) 

And  the  followmg  days  when  week  days: 

New  Year's  Day. 

The  birthday  of  the  sovereign. 

When  any  of  the  days  last  mentioned  shall  fall  upon  a  Sunday,  the  next  following  Monday 
shall  be  a  bank  holiday. 


The  anniversary  of  the  foundation  of  the  Co- 
lony (the  first  of  June), 
Coronation  Day, 
The  Prince  of  Wales'  birthday. 
The  twenty-sixth  day  of  December. 


b)  52  Vict.  No.  3.    An  Act  for  the  purpose  of  establishing  a  Holiday 
to  commemorate  the  Foundation  of  Australia  (26  th  November,  1888). 

Application  of  The  Bank  Holidays  Act  to  the  26th  day  of  January.  1.  That 
all  the  provisions  of  The  Bank  Holidays  Act,  1884,  shaU  be  apphcable  to  the 
twenty- sixth  day  of  January  in  every  year,  as  fully  as  if  the  said  day  had  been 
included  in  the  Schedule  to  the  said  Act. 

Short  title.  2.  That  this  Act  may  be  cited  as  The  Bank  Holidays  Act,  1884, 
Amendment  Act,  1888. 

c)  63  Vic.  No.  40.    An  Act  to  amend  the  Bank  Holidays  Act,   1884 

(16th  December,  1899). 

Short  title.  1.  This  Act  may  be  cited  as  Th^  Bank  Holidays  Amendment 
Act,  1899. 

Amendment  of  Schedule  of  principal  Act.  2.  The  words  "Whit  Monday", 
contained  in  the  Schedule  of  The  Bank  Holidays  Act,  1884,  are  hereby  repealed. 

Holidays  in  first  Schedule  to  be  included  in  Bank  Holidays  Act,  1884.  3.  When 
this  Act  comes  into  operation.  The  Bank  Holidays  Act,  1884,  shall  be  read  and 
construed  as  if  the  days  in  the  first  Schedule  to  this  Act  mentioned  were  men- 
tioned and  included  in  the  Schedule  to  such  Act. 

Holidays  to  be  holidays  in  Civil  Service.  4.  The  bank  hoMdays  in  the  Schedule 
to  The  Bank  Holidays  Act,  1884,  and  in  the  first  Schedule  to  this  Act  mentioned 
shall  be  hohdays  in  the  CHvil  Service. 

1)  Repealed  by  c.  63  (Vic.  No.  40)  §  2,  infra. 
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Bank  Holidays  to  be  held  on  Mondays.  5.  Whenever  any  of  the  bank  holidays 
in  the  second  Schedule  to  this  Act  mentioned  fall  upon  any  day  other  than  a  Monday, 
the  following  Monday  shall  be  a  bank  hohday  instead  of  such  day. 

Commencement  of  Act.  6.  This  Act  shall  come  into  operation  on  the  first 
day  of  January,  1900. 


Schedules. 

First  Schedule. 
Good  Friday.  I    Christmas  Day. 

Proclamation  Day  (21  st  day  of  October).        | 


Birthday  of  the  Sovereign. 
Anniversary   of   the  Coronation   of   the  So- 
vereign. 
Birthday  of  the  Prince  of  Wales. 


Second  Schedule. 

Anniversary  of  the  Foundation  of  the  Colony 

(1st  day  of  June). 
Anniversary   of   the  Settlement  of  Australia 

(26th£January). 
Proclamation  Day  (21st  day  of  October). 


Bankruptcy/) 
1.  New  South  Wales. 

No.  25  of  1898.  An  Act  to  consoUdate  the  law  relating  to  Bankruptcy  (27th 
July  1898).  

2.  Victoria. 

a)  54  Vic.  No.  1102.  An  Act  to  consohdate  the  law  relating  to  Insolvents  and 
their  Estates  (10th  July  1890).  —  b)  61  Vic.  No.  1513.  An  Act  to  amend  the  law 
relating  to  Insolvency  (6th  September,  1897).  —  c)  62  Vic.  No.  1544.  An  Act  to 
amend  section  118  of  the  Insolvency  Act,  1897  (26th  July,  1898).  —d)  3  Edw.  7, 
No.  1836.    An  Act  to  amend  the  law  relating  to  Insolvency  (6th  April,  1903). 


3.  Tasmania. 


a)  34  Vic.  No.  32.  An  Act  to  provide  for  the  Distribution  of  the  Assets  of  In- 
solvent Debtors  amongst  their  Creditors  (18th  October,  1870).  —  b)  63  Vic.  No.  12. 
An  Act  to  amend  The  Bankruptcy  Act,  1870  (12th  October,  1899). 


4.  South  Australia. 

a)  49  &  50  Vic.  No.  385.  An  Act  to  amend  and  consoUdate  the  law  relating 
to  Insolvent  Debtors  (17th  November,  1866).  —  b)  50  &  51  Vic.  No.  404.  An  Act 
to  amend  The  Insolvent  Act,  1886  (23d  November,  1887).  —  c)  59  &  60  Vic.  No.  655. 
An  Act  to  amend  the  law  relating  to  Deeds  of  Assignment  (19th  December,  1896). 


5.  Queensland. 

a)  38  Vic.  No.  5.  An  Act  to  provide  for  the  Distribution  of  the  Estates  of  In- 
solvent Debtors  amongst  their  Creditors,  and  their  Release  from  their  Debts,  and 
for  the  Punishment  of  Fraudulent  Debtors,  and  for  other  Purposes  (8th  July,  1874). 
—  b)  40  Vic.  No.  12.  An  Act  to  amend  The  Insolvency  Act  of  1874  (22d  November, 
1376).  —  c)  57  Vic.  No.  15.  An  Act  to  make  better  provision  for  the  Administration 
of  Estates  in  Insolvency,  Intestacy,  and  Insanity  (3d  October,  1893). 

1)  Only  the  titles  of  the  Acts  in  force  are  given.  It  is  probable  that  a  Commonwealth  Bank- 
ruptcy Act,  replacing  these  enactments,  wiU  soon  be  adopted. 
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6.  Western  Australia. 

a)  55  Vic.  No.  32.  An  Act  to  amend  and  consolidate  the  law  of  Bankruptcy 
(18th  March,  1892).  —  b)  62  Vic.  No.  15.  An  Act  to  amend  the  Bankruptcy  Act, 
1892  (28th  October,  1898). 


C.  Ordinances  of  the  Territory  of  Papua/) 

By  Ordinances  the  following  Acts  of  the  ParUament  of  Queensland  have  been 
adopted  and  are  in  force  in  the  Territory  of  Papua,  in  so  far  as  they  are  applicable 
to  the  circumstances  of  the  Territory: 

11  Vic.  No.  19.  An  Act  for  facihtating  the  Winding-up  of  Joint-Stock  Companies 
unable  to  meet  their  Pecuniary  Engagements  (17th  September  1847).  — 11  Vic.  No.  56. 
An  Act  to  enable  any  Joint-Stock-Company  to  sue  any  of  its  own  Members,  and  to 
enable  any  Member  of  any  such  Joint-Stock  Company  to  sue  any  such  company;  and 
for  other  Purposes  (17th  June,  1848).  —  27  Vic.  No.  4.  An  Act  for  the  Incorporation, 
Regulation,  and  Winding-up  of  Trading  Companies  and  other  Associations  (1st  Sep- 
tember, 1863).  —  50  Vic.  No.  31.  An  Act  to  amend  and  declare  the  law  of  Queens- 
land with  respect  to  Joint-Stock  Companies  incorporated  in  other  Parts  of  Her 
Majesty's  Dominions  (2d  December,  1886).  —  38  Vic.  No.  5.  An  Act  to  provide 
for  the  Distribution  of  the  Estates  of  Insolvent  Debtors  amongst  their  Creditors, 
and  their  Release  from  their  Debts,  and  for  the  Punishment  of  Fraudulent  Debtors, 
and  for  other  Purposes  (8th  July,  1874).  —  40  Vic.  No.  12.  An  Act  to  amend  The 
Insolvency  Act  of  1874  (22th  November,  1876). 

By  regulation  under  the  Public  Service  Ordinance  of  1907,  the  following  are 
declared  to  be  public  hoUdays  in  the  Territory:  the  first  day  of  January,  Good 
Friday,  the  day  after  Good  Friday,  Easter  Monday,  Empire  Day  —  the  twenty -fourth 
of  May,  the  anniversary  of  the  birthday  of  the  Prince  of  Wales,  the  anniversary 
of  British  New  Guinea  becoming  a  territory  of  the  Commonwealth  (1st  September), 
the  armiversary  of  the  foundation  of  the  possession  of  British  New  Guinea  (4th  Sep- 
tember), the  anniversary  of  the  birthday  of  the  Sovereign,  Christmas  Day,  the  day 
after  J  Christmas  Day. 


II. 

The  Dominion  of  New  Zealand. 


Mercantile  Law.^) 

No.  117  of  1908.    An  Act  to  consolidate  certain  enactments  of  the 
General  Assembly  relating  to  Trade  and  Commerce. 

Short  title.    Enactments  consolidated.    Application  of  Parts  II,  III,  and  IV. 

1.  1.  The  short  title  of  this  Act  is  The  Mercantile  Law  Act,  1908.  2.  This  Act  is 
a  consolidation  of  the  enactments  mentioned  in  the  Schedule  hereto.  3.  AU  matters 
and  proceedings  commenced  under  any  such  enactment,  and  pending  or  in  progress 
on  the  coming  into  operation  of  this  Act,  may  be  continued,  completed,  and  enforced 
under  this  Act.  4.  In  order  to  remove  any  doubt  as  to  the  applicability  of  the 
provisions  of  Parts  II,  III  and  IV  of  this  Act  to  and  in  respect  of  navigable 
lakes  and  inland  navigable  waters  of  New  Zealand,  it  is  hereby  declared  that  those 
provisions  extend  and  apply  to  all  parts  of  New  Zealand  so  far  as  the  same  are 
applicable.   5.  This  Act  is  divided  into  Parts,  as  follows :   Part  I.  Mercantile  Agents 

1)  For  this  statement  regarding  the  commercial  law  in  force  in  the  Territory  of  Papua 

the  author  is  indebted  to  the  Honorable  J.  H.  Plunkett  Murray,  former  Chief  Justice  of  Papua. 

2)  The  references  in  the  notes  in  this  Part  are  to  (E.)  the  English  Act  indicated  and  to  the 
Factors  Acts  of  the  Australian  States  reprinted  supra. 
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(Sections  2  to  12).  Part  II.  Bills  of  Lading  (Sections  13  to  16).  Part  III.  Carriers 
(Sections  17  to  20).  Part  IV.  Delivery  of  Goods  and  Lien  for  Freight  (Sections  21  to  31). 
Part  V.  Unpaid  Vendors  of  Warehoused  Goods  (Sections  32  to  43).  Part  VI.  Book- 
purchasers   Protection   (Section  44). 

Part  I.  Mercantile  Agents. 
Interpretation.  2.  1.  In  this  Part  of  this  Act,  if  not  inconsistent  with  the  context; 
"Document  of  title"  includes  any  bill  of  lading,  dock  warrant,  warehouse-keeper's 
certificate,  and  warrant  or  order  for  the  delivery  of  goods,  and  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorising  or  purporting  to  authorise,  either  by  indorsement  or  by 
deUvery,  the  possessor  of  the  document  to  transfer  or  receive  goods  thereby  repre- 
sented; "Goods"  includes  wares  and  merchandise;  "Mercantile  agent"  means  an 
agent  having  in  the  customary  course  of  his  business  as  such  agent  authority  either 
to  sell  goods,  or  to  consign  goods  for  the  purpose  of  sale,  or  to  buy  goods,  or  to 
raise  money  on  the  security  of  goods;  "Pledge"  includes  any  contract  pledging  or 
giving  a  hen  or  security  on  goods,  whether  in  consideration  of  an  original  advance, 
or  of  any  further  or  continuing  advance,  or  of  any  pecuniary  liability.  2.  A  person 
shaU  be  deemed  to  be  in  possession  of  goods,  or  of  the  documents  of  title  to  goods, 
where  the  goods  or  documents  are  in  his  actual  custody,  or  are  held  by  any  other 
person  subject  to  his  control  or  for  him  or  on  his  behalf.  —  E.  52  <&  53  Vic. 
c.  45,  §  1;  N.  S.  W.  4;  T.  3;  S.  A.  9;  Q.  2;  W.  A.  5.  —  Where  on  a  single  occasion  a  person 
whose  business  is  that  of  a  carrier  is  instrusted  with  the  sale  of  a  single  article,  such  person 
is  not  a  "mercantile  agent"  within  the  meaning  of  this  Act.  —  Nicholson  v.  Bank  of  New  Zealand, 
12  L.  R.  (N.  Z.)  427. 

Dis'positions  by  mercantile  agents. 
Powers  of  mercantile  agent  with  respect  to  disposition  of  goods.  3.  1.  Where 
a  mercantile  agent  is,  with  the  consent  of  the  owner,  in  possession  of  goods  or  of 
the  documents  of  title  to  goods,  any  sale,  pledge,  or  other  disposition  of  the  goods 
made  by  him  when  acting  in  the  ordinary  course  of  business  of  a  mercantile  agent 
shaU,  subject  to  the  provisions  of  this  Part  of  this  Act,  be  as  va.hd  as  if  he  were 
expressly  authorised  by  the  owner  of  the  goods  to  make  the  same;  provided  that 
the  person  taking  under  the  disposition  acts  in  good  faith,  and  has  not  at  the  time 
of  the  disposition  notice  that  the  person  making  the  disposition  has  not  authority 
to  make  the  same.  2.  Where  a  mercantile  agent  has,  with  the  consent  of  the  owner, 
been  in  possession  of  goods  or  of  the  documents  of  title  to  goods,  any  sale,  pledge, 
or  other  disposition  which  would  have  been  valid  if  the  consent  had  continued 
shall  be  valid  notwithstanding  the  determination  of  the  consent,  provided  that 
the  person  taking  under  the  disposition  has  not  at  the  time  thereof  notice  that 
the  consent  has  been  determined.  3.  ^'VTiere  a  mercantile  agent  has  obtained  pos- 
session of  any  documents  of  title  to  goods  by  reason  of  his  being  or  having  been, 
with  the  consent  of  the  owner,  in  possession  of  the  goods  represented  thereby, 
or  of  any  other  documents  of  title  to  the  goods,  his  possession  of  the  first-mentioned 
documents  shall,  for  the  purposes  of  this  Part  of  this  Act,  be  deemed  to  be  with 
the  consent  of  the  owner.  4.  For  the  purposes  of  t'  is  Part  of  this  Act  the  consent 
of  the  owner  shall  be  presumed  in  the  absence  of  evidence  to  the  contrary. 
—  E.  52  &  53  Vic.  c.  45,  §  2;  N.  S.  W.  5—7;  T.  5;  S.  A.  8,  9;  Q.  3;  W.  A.  2.  —  In  the 
absence  of  a  provision  similar  to  that  contained  in  subsection  (2)  a  person  taking  goods  from 
an  agent  whose  authority  has  been  determined  would  not  be  entitled  to  retain  the  goods  as 
against  the  principal,  —  Cp.  Merchant  Banking  Co.  v.  Wilson,  Taine&Co.,  L.  R.  3  S.  C.  (N.  Z.)  451. 

Effect  of  pledges  of  documents  of  title.  4.  A  pledge  of  the  documents  of  title 
to  goods  shall  be  deemed  to  be  a  pledge  of  the  goods.  —  E.  52  &  53  Vic.  c.  45,  §  3; 
N.  S.  W.  5,  6,  7;  T.  6;  S.  A.  8,  9;  Q.  4;  W.  A.  2. 

Pledge  for  antecedent  debt.  5.  Where  a  mercantile  agent  pledges  goods  as 
security  for  a  debt  or  liability  due  from  the  pledgor  to  the  pledgee  before  the  time 
of  the  pledge,  the  pledgee  shall  acquire  no  further  right  to  the  goods  than  could 
have  been  enforced  by  the  pledgor  at  the  time  of  the  pledge.  —  E.  52  &  53  Vic. 
c.  45,  §  4;  N.  S.  W.  8;  T.  7;  S.  A.  8;  Q.  5. 

Rights  acquired  by  exchange  of  goods  or  documents.  6.  The  consideration 
necessary  for  the  validity  of  a  sale,  pledge,  or  other  disposition  of  goods  in  pur- 
suance of  this  Part  of  this  Act  may  be  either  a  payment  in  cash,  or  the  delivery 
or  transfer  of  other  goods,  or  of  a  document  of  title  to  goods,  or  of  a  negotiable 
security,  or  any  other  valuable  consideration;   but  where   goods  are  pledged  by 
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a  mercantile  agent  in  consideration  of  the  delivery  or  transfer  of  other  goods,  or 
of  a  document  of  title  to  goods,  or  of  a  negotiable  security,  the  pledgee  shall  acquire 
no  right  or  interest  in  the  goods  so  pledged  in  excess  of  the  value  of  the  goods, 
documents,  or  security  when  so  delivered  or  transferred  in  exchange.  —  B.  52 
&  53  Vic.  o.  45,  §  6;  N.  S.  W.  7;  T.  8;  S.  A.  7;  Q.  6. 

Agreements  through  clerks,  &c.  Ibid,  sec.  8.  7.  For  the  purposes  of  this  Part 
of  this  Act  an  agreement  made  with  a  mercantile  agent  through  a  clerk  or  other 
person  authorised  in  the  ordinary  course  of  business  to  make  contracts  of  sale 
or  pledge  on  his  behalf  shall  be  deemed  to  be  an  agreement  with  the  agent.  — 
E.  52  &  53  Vic.  c.  45,  §  6;  T.  9;  Q.  7. 

Provisions  as  to  consignors  and  consignees.  8.  1.  Where  the  owner  of  goods 
has  given  possession  of  the  goods  to  another  person  for  the  purpose  of  consignment 
or  sale,  or  has  shipped  the  goods  in  the  name  of  another  person,  and  the  consignee 
of  the  goods  has  not  had  notice  that  such  person  is  not  the  owner  of  the  goods, 
the  consignee  shall,  in  respect  of  advances  made  to  or  for  the  use  of  such  person, 
have  the  same  lien  on  the  goods  as  if  such  person  were  the  owner  of  the  goods, 
and  may  transfer  any  such  hen  to  another  person.  2.  Nothing  in  this  section  shall 
hmit  or  affect  the  vaUdity  of  any  sale,  pledge,  or  disposition  by  a  mercantile  agent. 

—  E.  52  &  53  Vie.  c.  45,  §  7;  T.  10;  Q.  8. 

Effect  of  transfer  of  document  of  title  to  goods  on  vendor's  lien,  and  right  of 
stoppage  in  transitu.  9.  Where  a  document  of  title  to  goods  has  been  lawfuUy 
transferred  to  a  person  as  a  buyer  or  owner  of  the  goods,  and  that  person  transfers 
the  document  to  a  person  who  takes  the  document  in  good  faith  and  for  valuable 
consideration,  the  last-mentioned  transfer  shaU  have  the  same  effect  for  defeating 
any  vendor's  hen  or  right  of  stoppage  in  transitu  as  the  transfer  of  a  biU  of  lading 
has  for  defeating  the  right  of  stoppage  in  transitu:  Provided  that  this  section  shaU 
be  construed  subject  to  section  forty-eight  of  The  Sale  of  Goods  Act,  1908.  — 
E.  52  &  53  Vie.  c.  45,  §  10;  T.  13;  Q.  11;  W.  A.  5. 

Miscellaneovs. 

Mode  of  transferring  documents.  10,  For  the  purposes  of  this  Part  of  this 
Act  the  transfer  of  a  document  may  be  by  indorsement,  or  where  the  document 
is  by  custom  or  by  its  express  terms  transferable  by  dehvery,  or  makes  the  goods 
dehverable  to  the  bearer,  then  by  delivery.  —  E.  52  &  53  Vic  c.  45,  §  U;  N.  S.  W.  3; 
T.  14;  S.  A.  9;  Q.  12;  W.  A.  5. 

Saving  of  rights  of  true  owner.  11.  Nothing  in  this  Part  of  this  Act  shall: 
a)  Authorise  a  mercantile  agent  to  exceed  or  depart  from  his  authority  as  between 
himself  and  his  principal,  or  exempt  him  from  any  hability,  civil  or  criminal,  for  so 
doing ;  or  b)  Prevent  the  owner  of  goods  from  recovering  the  goods  from  a  mercantile 
agent  or  his  trustee  in  bankruptcy  at  any  time  before  the  sale  or  pledge  thereof;  or 
c)  Prevent  the  owner  of  goods  pledged  by  a  mercantile  agent  from  having  the 
right  to  redeem  the  goods  at  any  time  before  the  sale  thereof,  on  satisfying  the 
claim  for  which  the  goods  were  pledged  and  paying  to  the  mercantile  agent,  if 
by  him  required,  any  money  in  respect  of  which  such  agent  would  by  law  be  entitled 
to  retain  the  goods  or  the  documents  of  title  thereto,  or  any  of  them,  by  way  of 
hen  as  against  the  owner,  or  from  recovering  from  any  person  with  whom  the 
goods  have  been  pledged  any  balance  of  money  remaining  in  his  hands  as  the 
produce  of  the  sale  of  the  goods  after  deducting  the  amount  of  his  hen ;  or  d)  Prevent 
the  owner  of  goods  sold  by  a  mercantile  agent  from  recovering  from  the  buyer 
the  price  agreed  to  be  paid  for  the  same,  or  any  part  of  that  price,  subject  to  any 
right  of  set-off  on  the  part  of  the  buyer  against  such  agent.  —  E.  52  &  53  Vic.  c.  46, 
§  12;  N.  S.  W.  8,  9;  T.  15;  S.  A.  10,  11;  Q.  13. 

Saving  for  common-law  powers  of  mercantile  agent.  12.  The  provisions  of 
this  Part  of  this  Act  shall  be  construed  in  amplification  and  not  in  derogation 
of  the  powers  exercisable  by  a  mercantile  agent  independently  of  this  Part  of  this  Act. 

—  E.  52  &  53  Vic.  .;.  45,  §  15;  N.  S.  W.  3;  T.  16;  Q.  14. 

Part  II.    Bills  of  Lading,^) 

Rights  of  action  and  liabilities  in  respect  of  goods  under  bills  of  lading  to  vest 
in  consignees  and  indorsees.  13.  Every  consignee  of  goods  named  in  a  bill  of  lading, 

1)  The  references  in  this  Part  are  to  E.  the  English  Act  indicated  and  to  the  Bills  of 
Lading  Acts  of  the  Australian  States  reprinted  sv/pra. 
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and  every  indorsee  of  a  bill  of  lading,  to  whom  the  property  in  the  goods  therein 
mentioned  passes  on  or  by  reason  of  such  consignment  or  indorsement,  shall  have 
transferred  to  and  vested  in  him  all  rights  of  action,  and  be  subject  to  the  same 
habilities,  in  respect  of  such  goods  as  if  the  contract  contained  in  the  biU  of  lading 
had  been  made  with  himself.  —  E.  18  &  19  Vic.  c.  Ill,  §  1;  N.  S.  W.  5;  V.  108. 

Right  of  stoppage  in  transitu,  or  claims  for  freight,  not  affected.  14.  Nothing 
herein  shall  prejudice  or  affect  any  right  of  stoppage  in  transitu,  or  any  right  to 
claim  freight  against  the  original  shipper  or  owner,  or  any  habiUty  of  the  consignee 
or  indorsee  by  reason  or  in  consequence  of  his  being  such  consignee  or  indorsee, 
or  of  his  receipt  of  the  goods  by  reason  or  in  consequence  of  such  consignment 
or  indorsement.  —  E.  18  &  19  Vic.  c.  Ill,  §  2;  N.  S.  W.  6. 

BiU  of  lading  in  hands  of  consignee,  &c.,  conclusive  evidence  as  against  master,  &c. 
15.  Every  biU  of  lading  in  the  hands  of  a  consignee  or  indorsee  for  valuable  con- 
sideration, representing  goods  to  have  been  shipped  on  board  a  vessel,  shall  be 
conclusive  evidence  of  such  shipment  as  against  the  master  or  other  person  signing 
the  same,  notwithstanding  that  such  goods  or  some  part  thereof  may  not  have  been 
so  shipped,  unless  such  holder  of  the  bill  of  lading  has  had  actual  notice  at  the 
time  of  receiving  the  same  that  the  goods  were  not  in  fact  laden  on  board.  — 
E.  18  &  19  Vic.  c.  Ill,  §  3;  N.  S.  W.  7. 

When  master  may  be  exonerated  from  liability.  16.  The  master  or  other  person 
so  signing  any  biU  of  lading  may  exonerate  himself  in  respect  of  such  misrepresen- 
tation, by  showing  that  it  was  caused  without  any  default  on  his  part,  and  wholly 
by  the  fraud  of  the  shipper  or  of  the  holder,  or  some  person  under  whom  the  holder 
claims.  —  E.  18  &  19  Vic.  c.  HI,  §  3;  V.  HI;  T.  3. 

Part  III.     Carriers. 

Carriers  liable  for  neglect  or  default  in  carriage  of  goods,  notwithstanding  notice  to 
the  contrary.  17.  Every  common  carrier  for  hire  by  land,  or  by  sea  between  any 
ports  in  New  Zealand  is  liable  for  the  loss  of  or  injury  done  to  any  horses,  cattle,  or 
other  animals,  or  to  any  articles,  goods,  or  things,  in  the  receiving,  forwarding,  or 
delivering  thereof,  occasioned  by  the  neglect  or  default  of  such  carrier  or  his  ser- 
vants, notwithstanding  any  notice,  condition,  declaration,  or  contract  given,  made, 
or  entered  into  by  such  carrier  contrary  thereto,  or  in  anywise  hmiting  such  UabUity, 
in  the  same  manner  and  to  the  same  extent  as  if  no  such  notice,  condition,  declaration, 
or  contract  had  been  given,  made,  or  entered  into.  —  The  Carriers  Act  (11  Geo.  4  &  i 
Wm.  4,  c.  68)  is  in  force  in  New  Zealand.  —  RoUeston  v.  Fuhrman,  1  J.  R.  (N.  Z.)  68. 

Exception  of  conditions  for  carrying  adjudged  by  a  Court  or  Judge  to  be 
reasonable.  18.  Nothing  herein  shall  be  construed  to  prevent  a  carrier  from  maldng 
such  conditions  with  respect  to  receiving,  forwarding,  and  deUvering  any  of  the  said 
animals,  articles,  goods,  or  things  as  are  adjudged  by  the  Court  before  whom  any 
question  relating  thereto  is  tried  to  be  just  and  reasonable.  —  The  effect  of  these 
sections  of  the  Mercantile  Act  is  to  make  common  carriers  by  sea  in  New  Zealand  subject  to  the 
same  rules  that  govern  carriers  by  land  in  England.  Hence,  a  condition  in  a  contract  of 
affreightment  purporting  to  exempt  the  carrier  from  responsibility  for  the  negligence  of  his 
servants  is  prima  facie  unjust  and  unreasonable.  —  Staples  v.  Joseph,  6  L.  R.  (N.  Z.)  236. 

Special  contracts  not  binding  unless  signed.  19.  No  special  contract  between 
a  carrier  and  any  other  party  respecting  the  receiving,  forwarding,  or  delivering 
of  any  animals,  articles,  goods,  or  things  as  aforesaid  shall  be  binding  on  or  affect 
any  such  party,  unless  the  same  is  signed  by  him  or  by  the  person  delivering  such 
animals,  articles,  goods,  or  things  respectively  for  carriage.  —  A  condition  on  the 
back  of  a  passenger's  ticket  issued  by  a  steamship  company  offering  to  the  passenger  the  alter- 
native of  having  a  certain  amount  of  luggage  carried  free  at  owners'  risk,  or  of  paying  freight 
for  the  whole  of  his  luggage,  is  a  special  contract  within  this  section  of  the  Mercantile  Act,  and  is 
not  binding,  unless  signed  by  the  passenger.  Quaere,  whether  such  a  condition  is  just  and  reaso- 
nable, and  would  be  good  even  if  so  signed.  —  Union  Steamship  Co.  v.  Morton,  8  L.  R.  (N.  Z.)  747. 

Carriers  not  liable  in  certain  cases  beyond  limited  amount  unless  value 
declared  and  extra  payment  made.  Proof  of  the  value  to  be  the  person  claiming 
compensation.  20.  1.  No  greater  damages  shall  be  recovered  for  the  loss  of 
or  injury  to  any  of  such  animals  beyond  the  sums  hereinafter  mentioned, 
that  is  to  say:  a)  For  any  horse,  fifty  pounds;  b)  Neat  cattle,  per  head,  fifteen 
pounds;  c)  Sheep  or  pigs,  per  head,  two  pounds,  —  unless  the  person  send- 
mg  or  delivering  the  same  to  such  carrier  at  the  time  of  delivery  declares 
them  to  be  respectively  of  higher  value  than  as  above-mentioned,  in  which  case  it 
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shall  be  lawful  for  such  carrier  to  receive,  by  way  of  compensation  for  the  increased 
risk  and  care  thereby  occasioned,  a  reasonable  percentage  on  the  excess  of  the 
value  so  declared  above  the  respective  sums  so  limited  as  aforesaid,  and  which  shall 
be  paid  ia  addition  to  the  ordinary  rate  of  charge.  2.  The  proof  of  the  value  of  such 
animals,  articles,  goods,  and  things,  and  the  amount  of  injury  done  thereto,  shall 
in  all  cases  he  upon  the  person  claiming  compensation  for  such  loss  or  injury. 

Part  IV.    Delivery  of  Goods,  and  Lien  for  Freight. 

Interpretation.  21,  In  this  Part  of  this  Act,  if  not  inconsistent  with  the  context : 
"Entry"  means  the  entry  required  by  the  Customs  laws  to  be  made  for  the  landing 
or  discharge  of  goods  from  an  importing  ship;  "Goods"  includes  every  description 
of  wares  and  merchandise;  "Owner  of  goods"  includes  every  person  who  is  for  the 
time  being  entitled,  either  as  owner  or  agent  for  the  owner,  to  the  possession  of 
the  goods,  subject  in  the  case  of  a  hen  to  such  lien;  "Report"  means  the  report 
required  by  the  Customs  laws  to  be  made  by  the  master  of  any  importing  ship; 
"Shipowner"  includes  the  master  of  the  ship  and  every  other  person  authorised 
to  act  as  agent  for  the  owner  or  entitled  to  receive  the  freight,  demurrage,  or  other 
charges  payable  in  respect  of  such  ship;  "Warehouse"  includes  aU  warehouses, 
buildings,  and  promises  in  which  goods  when  landed  from  ships  may  be  lawfully 
placed;  "Warehouse-owner"  means  the  occupier  of  any  warehouse  as  hereinbefore 
defined;  "Wharf"  includes  all  wharves,  quays,  docks,  and  premises  in  or  upon 
which  any  goods  when  landed  from  ships  may  be  lawfully  placed;  "Wharf-owner" 
means  the  occupier  of  any  wharf  as  hereinbefore  defined.  —  E.  57  &  58  Vic.  o.  60,  §  491. 

Power  to  shipowner  to  enter  and  land  goods  in  default  of  entry  and  landing 
by  owner  of  goods.  22.  Where  the  owner  of  goods  imported  from  foreign 
parts  into  New  Zealand  fails  to  make  entry  thereof,  or,  having  made  entry 
thereof,  to  land  the  same  or  take  deUvery  thereof,  and  to  proceed  therewith  with 
aU  convenient  speed  by  the  times  severally  hereinafter  mentioned,  the  shipowner 
may  make  entry  of  and  land  or  unship  the  said  goods  at  the  times,  in  the  mancner, 
and  subject  to  the  conditions  following,  that  is  to  say :  a)  If  a  time  for  the  deUvery 
of  the  goods  is  expressed  in  the  charter  party,  bill  of  lading,  or  agreement,  then  at 
any  time  after  the  time  so  expressed;  b)  If  no  time  for  the  dehvery  of  the  goods 
is  expressed  in  the  charter-party,  bill  of  lading,  or  agreement,  then  at  any  time 
after  the  expiration  of  seventy-two  hours,  exclusive  of  a  Sunday  or  hoUday,  after 
the  report  of  the  ship ;  o)  If  any  wharf  or  warehouse  is  named  in  the  charter-party, 
bill  of  lading,  or  agreement,  as  the  wharf  or  warehouse  where  the  goods  are  to  be 
placed,  and  if  they  can  be  conveniently  there  received,  the  shipowner  in  landing 
them  by  virtue  of  this  enactment  shall  cause  them  to  be  placed  on  such  wharf  or 
in  such  warehouse;  d)  In  other  cases  the  shipowner  in  landing  goods  by  virtue  of 
this  enactment  shall  place  them  on  or  in  some  wharf  or  warehouse,  on  or  in  which 
goods  of  a  Uke  nature  are  usually  placed;  such  wharf  or  warehouse  being,  if  the 
goods  are  dutiable,  a  wharf  or  warehouse  duly  approved  by  the  Minister  of 
Customs  for  the  landing  of  dutiable  goods;  e)  If  at  any  time  before  the  goods  are 
landed  or  unshipped  the  owner  of  the  goods  is  ready  and  offers  to  land  or  take 
delivery  of  the  same  he  shall  be  allowed  so  to  do,  and  his  entry  shall  in  such  case 
be  preferred  to  any  entry  made  by  the  shipowner;  f)  If  any  goods  are  for 
the  purpose  of  convenience  in  assorting  the  same  landed  at  the  wharf  where 
the  ship  is  discharged,  and  the  owner  of  the  goods  at  the  time  of  such  landing 
has  made  entry  and  is  ready  and  offers  to  take  dehvery  thereof,  and  to  convey 
the  same  to  some  other  wharf  or  warehouse,  such  goods  shall  be  assorted  at  landing, 
and  shall,  if  demanded,  be  deUvered  to  the  owner  thereof  within  twenty-four  hours 
after  assortment;  and  the  expense  of  and  consequent  on  such  landing  and  assort- 
ment shall  be  borne  by  the  shipowner;  g)  If  at  any  time  before  the  goods  are  landed 
or  unshipped  the  owner  thereof  has  made  entry  for  the  landing  and  warehousing 
thereof  at  any  particular  wharf  or  warehouse  other  than  that  at  which  the  ship  is 
discharging,  and  has  offered  and  been  ready  to  take  dehvery  thereof,  and  the  ship- 
owner has  failed  to  make  such  dehvery,  and  has  also  failed  at  the  time  of  such 
offer  to  give  the  owner  of  the  goods  correct  information  of  the  time  at  which 
such  goods  can  be  dehvered,  then  the  shipowner  shall  before  landing  or  un- 
shipping such  goods  under  the  power  hereby  given  to  him,  give  to  the  owner 
of  the  goods  or  of  such  wharf  or  warehouse  as  last  aforesaid  twenty-four  hours' 
notice  in  writing  of  his  readiness  to  dehver  the  goods,  and  shall,  if  he  lands  or 
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unships  the  same  without  such  notice,  do  so  at  his  own  risk  and  expense.  — 
E.  57  &  58  Vic.  o.  60,  §  493. 

If  when  goods  are  landed  the  shipowner  gives  notice  for  that  purpose  the  lien 
for  freight  is  to  continue.  Wharf  or  warehouse  owner  to  retain  goods  till  lien  dis- 
charged. Lien  to  be  discharged  on  proof  of  payment.  23.  1.  If  at  any  time  when 
any  goods  are  landed  from  any  ship  and  placed  in  the  custody  of  any  person  as  a 
wharf  or  warehouse  owner,  the  shipowner  gives  to  the  wharf  or  warehouse  owner 
notice  in  writing  that  the  goods  are  to  remain  subject  to  a  lien  for  freight  or  other 
charges  payable  to  the  shipowner  to  an  amount  to  be  mentioned  in  such  notice,  the 
goods  so  landed  shall  in  the  hands  of  the  wharf  or  warehouse  owner  continue  hable 
to  the  same  Uen,  if  any,  for  such  charges  as  they  were  subject  to  before  the  landing 
thereof.  2.  The  wharf  or  warehouse  owner  receiving  such  goods  shall  retain  them 
until  the  hen  is  discharged  as  hereinafter  mentioned,  and  if  he  f  aUs  so  to  do  shall  make 
good  to  the  shipowner  any  loss  thereby  occasioned  to  him.  3.  On  the  production  to 
the  wharf  or  warehouse  owner  of  a  receipt  for  the  amount  claimed  as  due,  and 
deUvery  to  the  wharf  or  warehouse  owner  of  a  copy  thereof  or  of  a  release  of  freight 
from  the  siiipowner,  the  said  Uen  shall  be  discharged.  —  E.  57  &  58  Vic.  c.  60,  §  494. 

Lien  to  be  discharged  on  deposit  with  warehouse-owner.  24.  The  owner  of  the 
goods  may  deposit  with  the  wharf  or  warehouse  owner  a  sum  of  money  equal  in 
amount  to  the  sum  so  claimed  as  aforesaid  by  the  shipowner,  and  thereupon  the 
hen  shall  be  discharged,  but  without  prejudice  to  any  other  remedy  which  the  ship- 
owner may  have  for  the  recovery  of  the  freight.  —  E.  57  &  58  Vic.  c.  60,  §  495  (2). 

Warehouse-owner  may  at  the  end  of  fifteen  days,  if  no  notice  is  given,  pay  deposit 
to  shipowner.  25.  If  such  deposit  is  made  with  the  wharf  or  warehouse  owner,  and 
the  person  making  the  same  does  not  within  fifteen  days  after  making  it  give  to  the 
wharf  or  warehouse  owner  notice  in  writing  to  retain  it,  stating  in  such  notice  the 
sum,  if  any,  which  he  admits  to  be  payable  to  the  shipowner,  or  that  he  does  not 
admit  any  sum  to  be  so  payable,  the  wharf  or  warehouse  owner  may  at  the  expiration 
of  such  fifteen  days  pay  the  sum  so  deposited  over  to  the  shipowner,  and  shall  by  such 
payment  be  discharged  from  all  habihty  in  repect  thereof.  —  E.  57  &  58  Vic.  c.  60,  §  496  (1). 

Course  to  be  taken  if  notice  to  retain  is  given.  26.  If  such  deposit  is  made  with 
the  wharf  or  warehouse  owner,  and  the  person  making  the  same  does  within  fifteen 
days  after  making  it  give  to  the  wharf  or  warehouse  owner  notice  as  aforesaid: 
a)  The  wharf  or  warehouse  owner  shall  immediately  apprise  the  siiipowner  of  such 
notice,  and  shaU  pay  or  tender  to  him  out  of  the  sum  deposited  the  sum  admitted 
by  such  notice  to  be  payable,  and  shall  retain  the  balance,  or,  if  no  sum  is  admitted 
to  be  payable,  the  whole  of  the  sum  deposited  for  thirty  days  from  the  date  of  the 
said  notice ;  b)  At  the  expiration  of  such  thirty  days,  unless  legal  proceedings  have 
in  the  meantime  been  instituted  by  the  shipowner  against  the  owner  of  the  goods 
to  recover  the  said  balance  or  sum,  or  otherwise  for  the  settlement  of  any  disputes 
between  them  concerning  such  freight  or  other  charges  as  aforesaid,  and  notice  in 
writing  of  such  proceedings  has  been  served  on  him,  the  wharf  or  warehouse 
owner  shall  pay  the  said  balance  or  sum  over  to  the  owner  of  the  goods,  and  shall 
by  such  payment  be  discharged  from  all  liabihty  in  respect  thereof.  —  E.  57  &  58  Vic. 
c.  60,  §  496  (2)  und  (3). 

After  ninety  days  warehouse-owner  may  sell  goods  by  public  auction.    27.  If 

the  hen  is  not  discharged  and  no  deposit  is  made  as  hereinbefore  mentioned,  the 
wharf  or  warehouse  owner  may,  and  if  required  by  the  siiipowner  shall,  at  the  ex- 
piry of  ninety  days  from  the  time  when  the  goods  were  placed  in  his  custody, 
or,  if  the  goods  are  of  a  perishable  nature,  at  such  earher  period  as  may  be  fixed 
by  Lloyd's  Agent  or  any  surveyor  to  be  appointed  by  such  wharf  or  warehouse 
owner,  sell  by  pubhc  auction  either  for  home  use  or  exportation  the  said  goods,  or 
so  much  thereof  as  may  be  necessary,  to  satisfy  the  charges  hereinafter  mentioned. 
—  E.  57  &  58  Vic.  c.  60,  §  497  (1). 

Notices  of  sale  to  be  given.  Title  not  invalidated  by  omission  to  give  notice. 
28.  1.  Before  making  such  sale,  the  wharf  or  warehouse  owner  shall  give  notice 
thereof  by  advertisement  in  one  newspaper  circulating  in  the  neighbourhood,  a 
copy  whereof  shall  be  kept  posted  up  in  some  conspicuous  part  of  the  said  wharf 
or  warehouse.  2.  If  the  address  of  the  owner  of  the  goods  has  been  stated  on  the 
manifest  of  the  cargo,  or  on  any  of  the  documents  in  the  possession  of  the  wharf  or 
warehouse  owner,  or  is  otherwise  known  to  him,  such  wharf  or  warehouse  owner 
shall  give  notice  of  the  sale  to  the  owner  of  the  goods  by  letter  sent  by  post. 
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3.  But  the  title  of  a  bond  fide  purchaser  of  such  goods  shall  not  be  invalidated  by 
reason  of  the  omission  to  send  notice  as  hereinbefore  mentioned,  nor  shall  any  such 
purchaser  be  boimd  to  inquire  whether  such  notice  has  been  sent.  —  E.  57  &  58  Vio. 
c.  60,  §  497,  2—3. 

Moneys  arising  from  sale,  how  to  be  applied.  29.  In  every  case  of  any  such  sale 
as  aforesaid  the  wharf  or  warehouse  owner  shall  apply  the  moneys  received  from 
the  sale  in  the  following  order:  a)  If  the  goods  are  sold  for  home  use,  in  payment 
of  any  Customs  or  excise  duties  owing  in  respect  thereof;  b)  In  payment  of  the 
expenses  of  the  sale;  c)  In  the  absence  of  any  agreement  between  the  wharf  or 
warehouse  owner  and  the  shipowner  concerning  the  priority  of  their  respective 
charges,  in  payment  of  the  rent,  rates,  and  other  charges  due  to  the  wharf  or  ware- 
house owner  in  respect  of  the  said  goods;  d)  In  payment  of  the  amount  claimed 
by  the  shipowner  as  due  for  freight  or  other  charges  in  respect  of  the  said  goods; 
e)  But  iu  case  of  any  agreement  between  the  wharf  or  warehouse  owner  and  the 
shipowner  concerning  the  priority  of  their  respective  charges,  then  such  charges 
shall  have  priority  according  to  the  terms  of  such  agreement,  and  f)  The  surplus, 
if  any,  shall  be  paid  to  the  owner  of  the  goods.  —  E.  57  &  58  Vic.  «.  60,  §  498. 

Warehouse-owner's  rent  and  expenses.  30.  Where  goods  are  placed  in  the 
custody  of  a  wharf  or  warehouse  owner  under  the  authority  of  this  Part  of  this 
Act,  the  said  owner  shall  be  entitled  to  rent  in  respect  of  the  same,  and  shall 
also  have  power  from  time  to  time  at  the  expense  of  the  owner  of  the  goods 
to  do  all  such  reasonable  acts  as  in  the  judgment  of  the  said  wharf  or  ware- 
house owner  are  necessary  for  the  proper  custody  and  preservation  of  such  goods, 
and  shall  have  a  hen  thereon  for  the  said  rent  and  expenses.  —  E.  57  &  58  Vio.  c  60,  §  499. 

Warehouse-owner's  protection.  31.  Nothing  in  this  Part  of  this  Act  shall 
compel  any  wharf  or  warehouse  owner  to  take  charge  of  any  goods  which  he 
would  not  be  hable  to  take  charge  of  if  this  Part  of  this  Act  had  not  passed, 
nor  shaU  he  be  bound  to  see  to  the  vaUdity  of  any  hen  claimed  by  any  shipowner 
under  this  Part  of  this  Act.  —  E.  57  &  58  Vie.  c.  60,  §  500. 

Part  V.     Unpaid  Vendors  of  Warehoused  Goods. 

Interpretation.  32.  In  this  Part  of  this  Act,  if  not  inconsistent  with  the  con- 
text: "Bonded  warehouse"  means  a  building  approved  and  appointed  by  the 
Minister  of  Customs  for  thf?  warehousing  of  goods  without  payment  of  duty  on 
the  first  entry  thereof.  'Free  warehouse"  means  a  building  Ucensed  by  the 
Minister  of  Customs  to  be  used  exclusively  for  the  storage  of  any  goods  not 
liable  to  the  payment  of  Customs  duties,  or  whereon  such  duties  shaU  have 
been  paid  previously  to  storage.  "Warehouseman"  means  the  person  for 
whose  immediate  benefit  and  under  whose  control  the  storage  of  goods  in  a 
bonded  or  free  warehouse  is  carried  on.  "Warehouse-keeper"  means  the  person 
having  the  management  of  any  bonded  or  free  warehouse,  whether  the  warehouse- 
man himself,  or  a  person  employed  by  him.  "Warehouse-keepers'  book"  means  the 
book  wherein  the  warehouse-keeper  enters  a  list  of  aU  goods  received  in  and  delivered 
out  of  the  warehouse  managed  by  him.  "Sale"  means  any  absolute  disposition  of 
goods,  whether  for  payment  to  be  made  in  cash  or  upon  credit.  "Vendee"  means 
the  person  purchasing  upon  any  such  sale.  "Pledge"  means  any  deposit  and 
deUvery  of  warrants  or  certificates  with  intent  that  the  holder  thereof  dis- 
pose of  the  goods  to  which  such  warrants  or  certificates  relate  in  the  event 
of  the  terms  of  the  deposit  not  being  fulfilled  by  the  persons  making  the  same. 
"Pledgee"  means  the  person  in  whose  favour  the  deposit  of  the  warrants  or  certi- 
ficates is  made.  "Sub-purchaser"  means  any  person  purchasing  from  or  under 
the  person  to  whom  the  original  bonder  or  storer  of  goods  in  a  bonded  or  free 
warehouse  sold  the  same  and  deUvered  the  warrants  or  certificates  relating 
thereto.  "Warrants"  or  "certificates"  means  any  receipt  or  undertaking,  printed 
or  written  or  partly  printed  and  partly  written,  issued  by  or  on  behalf  of  the  ware- 
houseman, and  signed  by  him  or  on  his  behalf,  acknowledging  the  receipt  in  a 
specified  warehouse  of  goods  to  be  held  on  behalf  of  a  person  named  and  described, 
giving  the  particulars  of  the  goods  stored,  the  marks  or  brands  (if  any)  thereon, 
the  terms  upon  which  the  goods  are  stored,  and  containing  and  undertaking  on 
th'i  part  of  the  warehouseman  to  deliver  the  same  to  the  indorsee,  holder,  or  bearer 
of  the  warrant  or  certificate. 
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Unpaid  vendor's  lien  determined  on  delivery  of  bond  warrants  to  bond.  lide  Iiolder 
for  value.  33.  In  all  cases  where  warrants  or  certificates  for  goods  liable  to  the 
payment  of  Customs  duties  are  issued,  importing  a  receipt  of  such  goods  by 
or  on  behalf  of  any  bonded  warehouseman,  and  an  undertaking  to  deliver  the  same 
to  the  holder  of  the  warrants  or  certificates  on  presentation  and  demand,  and 
on  payment  of  the  duties,  rents,  and  charges  lawfully  demandable,  and  such 
warrants  or  certificates  are  deUvered  over  on  a  sale  of  the  goods  by  the 
person  to  whom  the  said  warrants  or  certificates  are  issued  by  or  on  behalf 
of  the  warehouseman,  the  rights  legal  and  equitable  of  such  person,  as  an  impaid 
vendor,  to  stop  the  actual  delivery  of  the  goods  comprised  in  and  affected  by  such 
warrants  or  certificates  shall  be  deemed  at  an  end  when  such  warrants  or  certificates 
are  delivered  over  bond  fide  and  for  value,  on  either  a  sale  or  pledge  of  the 
said  goods  by  any  person  purchasing  from  the  original  bonder  thereof. 

Possession  of  warrants  prima  facie  evidence  of  ownership.  34.  On  a  sale  or 
pledge  of  goods  stored  in  any  bonded  warehouse,  the  possession  of  warrants  or 
certificates  importing  a  receipt  and  undertaking  to  dehver  as  aforesaid  shall  be 
deemed  prima  facie  evidence  of  the  ownership  of  the  holder  of  the  said  warrants 
or  certificates  in  the  goods  and  merchandise  affected  thereby. 

Holder  of  warrant  entitled  to  delivery.  35.  Any  holder  of  a  warrant  or  certificate 
importing  the  obHgations  aforesaid  shall  be  entitled,  on  request  and  on  compUance 
with  the  terms  of  the  contract  implied  by  such  warrants  or  certificates  between  the 
warehouseman  and  the  original  bonder  of  the  goods,  to  have  dehvery  thereof,  or  to 
have  his  name  entered  upon  the  books  of  the  warehouse -keeper  as  the  owner  of  the 
said  goods. 

Registered  holder  of  warrant  deemed  to  be  owner.  36.  Save  in  the  event  of 
fraud  being  proved  in  the  procurement  of  the  entry  of  the  name  of  the  holder  of 
the  certificates  or  warrants  in  the  warehouse-keeper's  books,  the  person  whose  name 
is  so  entered  shall  be  conclusively  deemed  the  then  owner  in  possession  of  the 
said  goods,  subject  to  the  provisions  hereinafter  contained. 

The  registered  transferee  of  warrant  to  lose  his  right  of  lien  if  warrant  after- 
wards delivered  over  bona  fide  and  for  value.  37.  In  the  event  of  any  transfer 
being  entered  in  the  books  of  the  warehouse-keeper,  and  the  then  owner  of  bonded 
goods  deUvers  over  the  warrants  or  certificates  relating  to  or  affecting  the  same 
to  any  other  person  on  a  sale  or  pledge  of  the  said  goods;  and  such  warrants 
or  certificates  are  afterwards  dehvered  over  bond  fide  and  for  value  to  any  sub- 
purchaser or  pledgee  by  the  person  receiving  the  same  from  the  owner,  whose 
name  is  entered  as  aforesaid,  the  rights  legal  and  equitable  of  the  said  owner 
as  an  impaid  vendor  to  stop  the  actual  delivery  of  the  goods  comprised  in  and 
affected  by  such  warrants  or  certificates  shall  be  deemed  at  an  end  as  from  the 
time  of  the  bond  fide  delivery  of  the  warrants  or  certificates  to  the  first  sub-pur- 
chaser or  pledgee  for  value. 

Warrants  of  free  goods  put  on  the  same  footing  as  bond  warrants.    38.  Where 

foods  are  stored  in  any  free  warehouse,  and  warrants  or  certificates,  importing  on 
ehalf  of  the  warehouseman  a  receipt  of  the  goods,  and  an  undertaking  to  deliver 
the  same  on  presentation  and  demand  and  on  payment  of  the  rents  and  charges 
lawfully  demandable,  are  delivered  to  and  accepted  by  the  person  originally 
warehousing  such  goods,  the  respective  rights  and  liabihties  of  the  warehouseman 
and  warehouse-keeper,  and  of  the  persons  to  whom  the  said  warrants  or  certificates 
were  originally  issued,  or  are  afterwards  deUvered  or  redeUvered  upon  a  resale  or 
pledge  bond  fide  and  for  value  of  the  goods,  or  in  whose  name  the  oivnership  may 
be  transferred  in  the  books  of  the  warehouse -keeper,  or  who  afterwards  acquires 
possession  bond  fide  and  for  value  of  the  said  warrants  or  certificates,  shall  be  the 
same  in  all  respects  as  is  hereinbefore  provided  with. regard  to  goods  Uable  to  the 
payment  of  Customs  duties  and  stored  in  a  bonded  warehouse. 

Provisions  same  in  respect  of  bonded  and  free  warehouses.  39.  The  provisions 
herein  relative  to  the  rights  of,  or  incident  to  the  ownership  of,  goods  stored  in  a 
bonded  warehouse  shaU  be  as  apphcable  to  the  ownership  of  goods  stored  in  a  free 
warehouse  as  if  such  provisions  had  been  respectively  repeated  and  expressly  applied 
thereto. 

Vendor's  lien  not  prejudiced  save  as  against  bona  fide  sub-purchaser  or  pledgee  for 
value.  40.  Nothing  herein  shall  in  any  way  prejudice  the  rights  of  an  impaid  vendor 
of  goods  to  stop  dehvery  thereof  until  payment  of  the  price  payable  to  him  whenever 
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such  rights  may  be  lawfully  exercised  without  detriment  or  injury  to  any  sub-pur- 
chaser or  pledgee  bond  fide  and  for  value,  or  to  the  rights  of  any  trustee  in  bank- 
ruptcy claiming  under  the  purchaser  from  the  unpaid  vendor. 

Goods  not  to  be  transferred  in  books  of  warehouseman  except  on  production 
of  warrant.  41.  1.  No  entry  shall  be  made  in  the  books  of  any  warehouseman  or 
keeper  of  any  bonded  or  free  warehouse  transferring  the  ownership  or  possession 
of  any  goods,  unless  the  person  applying  for  such  entry  to  be  made  produces  and 
dehvers  up  the  warrants  or  certificates  originally  issued.  2.  Thereupon  the  ware- 
houseman or  the  keeper  of  his  warehouse  may  cancel  the  said  warrants  or  certificates 
and  issue  others  in  heu  thereof,  and  such  new  warrants  or  certificates  may  in  like 
manner  be  cancelled,  and  others  issued  in  substitution  thereof. 

Special  contracts  restraining  negotiability  of  warrants  permitted.  Terms  of 
contract  to  appear  on  face  of  warrant.  42.  1.  Notwithstanding  anything  herein, 
the  person  originally  storing  goods  in  any  bonded  or  free  warehouse,  and  the 
warehouseman  thereof,  may  enter  into  a  special  contract  restraining  the  nego- 
tiabUity  of  the  warrants  or  certificates  issued  in  respect  of  the  said  goods,  or 
providing  some  special  method  of  transfer  of  the  property  in  and  possession  of 
such  goods.  2.  In  every  such  case  the  terms  of  such  special  contract  shall  be 
incorporated  in  and  made  to  appear  upon  the  face  of  the  said  warrants  or  certi- 
ficates, so  that  the  holder  thereof  may  have  his  attention  expressly  directed 
thereto. 

Warehouseman's  lien  not  prejudiced  by  sale  or  transfer  of  goods.  43.  No  transfer 
of  the  ownership  or  possession  of  the  goods  stored  in  any  bonded  or  free  warehouse 
shall  in  any  way  prejudicially  affect  the  hen  or  rights  of  the  warehouseman  in  respect 
of  any  rent  or  charges  previously  incurred  or  become  payable  on  accoimt  of  the 
goods  the  ownership  or  possession  whereof  may  be  so  transferred  as  aforesaid. 

Part  VI.    Book-purchasers  Protection. 

When  agreement  for  purchase  of  books  to  be  void.  Vendor  to  give  duplicate 
of  agreement  to  purchaser.  44.  1.  Every  agreement  for  the  purchase  of  any  book 
or  part  of  a  book,  or  of  engravings,  hthographs,  or  pictures,  or  of  any  other  like 
matter,  whether  illustrated  or  not  (herein  termed  "printed  matter"),  shall  be  ab- 
solutely void  in  every  case  where  such  printed  matter  is  not  to  be  delivered  to  the 
purchaser  at  the  date  of  such  agreement  in  a  completed  form,  and  so  as  to  em- 
brace the  whole  of  the  volumes  or  numbers  of  the  printed  matter,  unless  the  purchaser 
of  such  printed  matter  first  signs  an  agreement  on  a  form  in  which,  in  red  capital 
letters  not  less  than  great  primer,  the  following  words  and  figures  are  printed: 
namely,  "The  total  habihty  of  the  purchaser  under  this  agreement  is  {inserting 
the  amount  in  similar  printed  letters  and  also  in  printed  figures  of  like  size),"  and 
unless  such  form  is  printed  or  written  in  black,  whoUy  or  partly,  across  and  subse- 
quent to  the  printing  of  such  red  letters  and  figures.  2.  The  vendor  of  such  printed 
matter,  or  his  agent,  shall  at  the  time  of  the  signing  of  the  agreement  aforesaid 
also  hand  over  to  the  purchaser  a  duplicate  of  the  agreement,  having  printed  on 
it  in  addition  the  words  "Duplicate  to  be  kept  by  purchaser,"  and  the  name  and 
address  in  full  of  the  vendor ;  and  the  vendor  shall  not  be  entitled  to  recover  under 
such  agreement  unless  he  produces  an  acknowledgment  by  the  purchaser  that 
he  has  received  such  duphcate  of  the  agreement  as  aforesaid.  3.  In  any  action 
in  any  Court  on  any  contract  for  the  purchase  of  such  printed  matter  the  Court 
may  determine  the  value  of  the  said  printed  matter,  proof  of  which  shall  be  on 
the  vendor. 

Schedule. 

Enactments  consolidated. 
1880,  No.  12.     The  Mercantile  Law   Act,    1880:   Except  sections  4,   41,   43,   45  to  51, 
59  to  77,  and  81  to  83. 

1889,  No.  11.     The  Mercantile  Law  Act  Amendment  Act,  1889. 

1890,  No.  11.     The  Mercantile  Agents  Act,  1890:  Except  sections  10  and  11. 

1891,  No.  21.     The  Book-purchasers  Protection  Act,  1891. 
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Partnership  Act.^) 

No.  139  of   1908.    An  Act  to  consolidate  certain  enactments  of  the 
General  Assembly  relating  to  the  law  of  Partnership. 

Short  title.  Enactments  consolidated.  1.  1.  The  short  title  of  this  Act  is 
The  Partnership  Act,  1908.  2.  This  Act  is  a  consolidation  of  the  enactments  men- 
tioned in  the  Schedule  hereto.  3.  All  matters  and  proceedings  commenced  under 
the  said  enactments,  and  pending  or  in  progress  on  the  coming  into  operation  of  this 
Act,  may  be  continued,  completed  or  enforced  under  this  Act.  4.  This  Act  is  divided 
into  Parts,  as  follows:  Part  I.  The  general  law  relating  to  partners  (Sections  4 — 47). 
Part  II.  Special  partnerships  (Sections  48—67).  —  E.  §48;  N.  S.  W.  48;  V.;  T.  1; 
S.  A.  48;  Q.  1;  W.  A.  1. 

Interpretation.  2.  In  this  Act,  if  not  inconsistent  with  the  context:  "Business" 
includes  every  trade,  occupation,  or  profession;  "Court"  includes  every  Court  and 
Judge  having  jurisdiction  in  the  case.  —  E.  §  45;   N.  S.  W.  45;   V.  4;  T.  4;   S.  A.  45; 

Q.  3;  W.  A.  3. 

Part  I.     The  General  Law  relating  to  Partners. 

Nature  of  partnership. 

3.  =  N.  S.  W.  §  46. 

4.  =  N.  S.  W.  §  1,  except:  Subsection  2.  reads  as  foUows:  But  the  relation  of 
any  company  or  association  registered  as  a  company  under  The  Companies  Act, 
1908,  or  any  other  Act  of  the  General  Assembly  for  the  time  being  in  force,  and 
relating  to  the  registration  of  joint  stock,  trading,  or  mining  companies ;  or  formed 
or  incorporated  by  or  in  pursance  of  any  other  act  of  the  General  Assembly,  or  Letters 
Patent,  or  Royal  Charter,  is  not  a  partnerhip  within  the  meaning  of  this  Act.  — 

E.  §  1;  N.  S.  W.  1;  V.  1;  T.  6;  S.  A.  1;  Q.  5;  W.  A.  4.  —  The  terms  of  the  agreement 
must  not  be  so  vague  and  unoertam  as  to  prevent  a  contract  from  arising.  But  where  an 
agreement  for  a  partnership  has  actually  been  carried  out  by  both  parties  the  mere  fact 
that  an  important  term  of  the  contract  has  not  been  settled  does  not  prevent  the  part- 
nership from  coming  into  existence,  but  the  partner  in  whose  favour  the  term  would  have 
operated  cannot  claim  the  benefit  of  it,  unless,  aemble,  the  term  is  capable  of  settlement  by  an 
inquiry.  —  CarsweU  v.  Riordan,  9  L.  R.  (N.  Z.)  638  (distinguishing  Figes  v.  Cutler,  3  Stark. 
139).  Cp.  Magnus  v.  Moss,  3  S.  R.  (N.  S.  W.)  686;  20  W.  N.  (N.  S.  W.)  252.  The  members  of 
friendly  society,  registered  under  the  Friendly  Societies  Act,  1882,  are  not  liable  as  partners  on 
contracts  made  by  the  trustees  of  the  society.  —  Bell  v.  Fitness,  11  L.  R.  (N.  Z.)  372.  Part- 
nership is  a  personal  relationship.  A  person  who  is  nominally  a  partner  in  a  firm,  but  in  reality 
is  merely  acting  as  agent  for  another,  who  is  the  real  partner,  is  entitled  to  an  indenmity 
against  his  principal  for  all  losses  he  may  sustain  in  such  representative  capacity.  —  In  re 
Wiltshire  &  Scott  Ex  parte  Scott,  24  L.  R.  (N.  Z.)  354;  7  Gaz.  L.  R.  (N.  Z.)  387.  The  agree- 
ment may  be  oral  or  in  writing,  and  a  parol  agreement  for  a  partnership  relating  to  lands  is 
not  within  the  Statute  of  Frauds.  —  Price  v.  De  Latour,  6  Gaz.  L.  R.  (N.  Z.)  48. 

5.  =  N.  S.  W.  §  2,  except:  in  3.  a)   "amount"  is  substituted  for  "demand". 

—  E.  §  2;  N.  S.  W.  2;  V.  6;  T.  7;  S.  A.  2;  Q.  6;  W.  A.  8.  —  As  to  the  application  of  the  pro- 
visions of  the  Real  Estate  Descent  Act  to  land  held  by  partners  as  tenants  in  common,  see  Walker 
v.  Creaven,  25  L.  R.  (N.  Z.)  329. 

6—7.  =  N.  S.  W.  §  3—4. 

Relations  of  partners  to  persons  dealing  with  them. 

8.  =  N.  S.  W.  §  5.  —  E.  §  5;  N.  S.  W.  5;  V.  9;  T.  10;  S.  A.  5;  Q.  8;  W.  A.  26.  — 
One  partner  can  bind  another  by  deed  if  the  dealing  is  one  that  does  not  require  to  be  by  deed. 

—  Hurrey  v.  Bank  of  New  South  Wales,  L.  R.  1  C.  A.  (N.  Z.)  115;  In  re  Mclntyre  v.  Edwards, 
Ex  parte  Gillard,  13  L.  R.  (N.  Z.)  735.  See  also  The  South  Pacific  Loan  &  Investment  Co. 
Ltd.  V.  The  Official  Assignee  of  S.  E.  Wright,  17  L.  R.  (N.  Z.)  492.  Where  an  act  is  within  the 
apparent  scope  of  the  partner's  authority  the  firm  is  bound  even  though  the  proceeds  are  con- 
verted to  the  personal  use  of  one  of  the  partners.  — -  Paterson,  Mosman  &  Co.  v.  Williams  & 
Creagh,  4  Gaz.  L.  R.  (N.  Z.)  387;  Walker  &  Walker  v.  Creaven,  7  Gaz.  L.  R.  (N.  Z.)  435;  8  Gaz. 
L.  R.  (N.  Z.)  113;  25  L.  R.  (N.  Z.)  329. 

9—10.  =  N.  S.  W.  §  6—7. 

11.  =  N.  S.  W.  §  8,  except:  "restriction"  is  substituted  for  "restrictions". 

12.  =  N.  S.  W.  §  9. 


1)  The  statutes  referred  to  in  the  annotations  are  those  of  England  (E.)  53  &  54  Vic.  c.  39, 
and  the  Partnership  Acts  of  the  Australian  States. 
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13.  =  N.  S.  W.  §  10,  except:  "partner  in  the  firm"  is  substituted  for  "partner 
of  the  firm". 

14.  =  N.  S.  W.  §  11,  except:  in  b)  "where"  is  substituted  for  "when". 

15.  =  N.  S.  W.  §  12.   —   E.  §  12;   N.  S.  W.   12;   V.  16;   T.  17;   S.  A.  12;    Q.  15;  W.  A 

19.  —  A  partner  is  liable  for  false  representations  made  by  his  co-partner  in  the  course  of  the 
partnership  business.  —  Smith  v.  McKenzie,  L.  R.  1  C.  A.  (N.  Z.)  1. 

16.  =  N.  S.  W.   §  13.    —  E.  §  13;  N.  S.  W.  13;   V.  17;   T.  18;   S.  A.  13;   Q.  16;   W.  A. 

20.  —  Where  a  person  misappropriates  trust  fimds  before  a  partnership  is  entered  Into,  and 
afterwards  takes  a  partner,  the  payment  of  interest  on  such  funds  by  the  firm  does  not  establish 
such  negligence  or  misconduct  on  the  part  of  the  incoming  partner  as  to  make  him  liable  for  the 
antecedent  fraud.  —  Arden  v.  Boy,  L.  R.  1  C.  A.  (N.  Z.)  365. 

17.  =  N.  S.  W.  §  14,  except:  in  2.  "executors'  or  administrators'"  is  substituted 
for  "executors  or  administrators". 

18—19.  =  N.  S.  W.  §  15—16. 

20.  =  N.  S.  W.  §  17,  except:  in  2.  "debts  or  obUgations"  is  substituted  for 
"debt  and  obligation";  in  3.  "express"  is  substituted  for  "expressed".  —  E.  §  17; 
N.  S.  W.  17;  V.  21;  T.  22;  S.  A.  17;  Q.  20;  W.  A.  24.  —  Where  there  is  a  change  in  a  firm, 
and  by  virtue  of  an  agreement  the  firm  as  newly  constituted  is  to  take  over  the  debts  and  liabili- 
ties of  the  old  firm,  very  shght  evidence  is  sufficient  to  show  assent  of  the  creditor  to  the  change. 

—  In  re  Guthrie  &  Co.,  Ex  parte  The  Bank  of  Australasia,  L.  R.  2  S.  C.  425;  In  re  Guthrie 
&  Co.,  Ex  parte  Bank  of  New  Zealand,  L.  R.  2  S.  C.  (N.  Z.)  429. 

21.  =  N.  S.  W.  §  18,  except:  "or  cautionary  obligation"  is  omitted  in  both 
places  where  it  occurs;  "of  the  transactions  of  which"  is  substituted  for  "of  whose 
transactions". 

Relations  of  pariners  to  one  another. 

22.  =  N.  S.  W.  §19,   except:    "express"   is  substituted  for  "expressed".   — 

—  E.  §  19;  N.  S.  W.  19;  V.  23;  T.  24;  S.  A.  19;  Q.  22;  W.  A.  29.  —  Where  a  partnership  agree- 
ment contained  certain  provisions  which  were  to  take  effect  if  the  partnership  should  be  dissolved 
in  a  certain  manner,  and  subsequently  an  agreement  for  dissolution  was  entered  into  which 
contained  a  complete  scheme  for  dissolution,  it  was  held  that  the  provisions  of  the  original 
agreement  should  not  be  read  into  the  second  agreement.  —  Owen  v.  Rayner,  8  Gaz.  L.  B. 
(N.  Z.)  64. 

23.  =  N.  S.  W.  §  20,  except:  in  2.  "is"  is  omitted  before  "necessary";  in  3. 
"purchase  other  land"  is  substituted  for  "purchase  other  lands". 

24.  =  N.  S.  W.  §  21. 

Conversion  into  personal  estate  of  land  held  as  partnership  property.  25.  Where 
land  has  become  partnership  property,  it  shall,  unless  the  contrary  intention  appears, 
be  treated  as  between  the  partners  (including  the  representatives  of  a  deceased 
partner),  and  also  as  between  the  heirs  of  a  deceased  partner  and  his  executors  or 
administrators,  as  personal  and  not  real  estate.  —  E.  §  22;  N.  S.  W.  22;  V.  26;  T.  27; 
S.  A.  22;  Q.  25;  W.  A.  32.  —  For  an  application  of  the  principle  of  this  section,  see  Cameron 
V.   Cameron,  1  C.  A.  (N.  Z.)  24. 

26.  =  N.  S.  W.  I  23.  —  E.  §  23;  N.  S.  W.  23;  V.  27;  T.  28;  S.  A.  23;  Q.  26;  W.  A. 
33.  —  For  a  case  involving  the  application  of  the  law  as  it  existed  prior  to  this  Act,  see  King 
V.  McGavin  et  al.,  4  J.  R.  N.  S.  S.  C.  (N.  Z.)  44.  Also,  King  v.  McGavin,  3  J.  B.  N.  S.  S.  C. 
(N.  Z.)  30.    For  the  present  practice,  see  McCallum  v.  Konig,  17  L.  R.  (N.  Z.)  156. 

27.  =  N.  S.  W.  §  24,  except:  "express  or  impUed"  is  substituted  for  "expressed 
or  imphed".  In  3.  "five"  is  substituted  for  "seven" ;  and  "advance"  for  "advances"; 
in  8.  "the"  is  inserted  before  "partners";  in  9.  "is"  is  substituted  for  "be".  — 

—  E.  §  24;  N.  S.  W.  24;  V.  28;  T.  29;  S.  A.  24;  Q.  27;  W.  A.  34.  —  Where  several  persons 
are  partners  in  indivisible  property,  and  one  of  them  incin?s  liability  for  the  common  benefit, 
he  is  entitled  to  be  indemnified  by  the  others,  and  the  shares  of  those  who  are  unable  to  pay 
must  be  paid  by  those  who  are.  —  Creditor's  Trustee  of  Henderson  v.  Diver,  L.  B.  1  S.  C. 
(N.  Z.)  369. 

28.  =  N.  S.  W.  §  25. 

29.  =  N.  S.  W.  §  26,  except:  in  (2)  "in  writing"  is  inserted  after  "notice". 

30.  =  N.  S.  W.  §  27.  —  E.  §  27;  N.  S.  W.  27;  V.  31;  T.  32;  S.  A.  27;  Q.  30;  W.  A. 
38.  —  For  a  case  where  an  opposite  result  was  reached,  decided  before  the  Act,  see  Troutbeck 
v.  Bichardson,  O.  B.  &  F.  (C.  A.)  (N.  Z.)  80. 

31.  =  N.  S.  W.  §  28. 

32.  =  N.  S.  W.  §  29,  except:  in  1.  "from  any  use"  is  substituted  for  "for  any 
use".  —  E.  §  29;  N.  S.  W.  29;  V.  33;  T.  34;  S.  A.  29;  Q.  32;  W.  A.  40.  —  Where  a  partnership 
business  is  sold,  and  one  of  the  partners  receives  a  special  benefit  from  the  purchaser,  and  this 
fact  is  openly  and  frankly  stated  and  discussed  between  the  purchaser,  the  partner  receiving 
the  benefit,  and  an  agent  for  the  other  partners,  and  the  sale  is  determined  upon  on  that  basis, 
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the  partner  receiving  the  special  benefit  is  entitled  to  retain  the  same  as  against  the  other  partners. 
—  Loughnan  v.  Dalgety  &  Co.  Ltd.,  16  L.  R.  (N.  Z.)  299.  T.  was  managing  partner  in 
New  Zealand  of  G.  &  Co.  Certain  debtors  of  the  firm  made  an  assignment  of  their  estate  for  the 
benefit  of  their  creditors.  T.  was  one  of  the  trustees,  and  under  a.  provision  of  the  deed  of 
assignment  giving  the  trustees  the  right  to  purchase  the  assigned  property,  became  purchaser 
of  the  whole  estate  on  his  own  behalf,  through  the  agency  of  a  third  person.  The  stock  so 
purchased  was  not  in  itself  suitable  for  the  business  of  G.  &  Co.,  but  when  made  up  with  goods 
that  the  firm  had  in  stock,  could  have  been  sold  by  them  in  their  ordinary  course  of  business. 
Held,  that  T.  must  account  to  his  partners  for  the  profits  made  on  the  resale  of  the  goods  so 
purchased  by  him,  (per  Stout,  C.  J.)  on  the  ground  that  the  resale  competed  with  the  firm's 
business,  and  (per  Williams,  J.)  on  the  ground  that  T.'s  right  to  purchase  existed  for  the  benefit 
of  his  firm,  and  that  the  transaction  came  within  this  section  of  the  Partnership  Act.  —  Gibson 
v.  Tyree,  20  L.  R.  (N.  Z.)  278.  See  also,  Gibson  v.  Tyree  (No.  2),  20  L.  R.  (N.  Z.)  662.  —  Where 
a  partnership  at  will  is  temporarily  suspended  the  partners  may  enter  into  contracts  in  their 
own  name  in  regard  to  transactions  which  would  have  been  within  the  scope  of  the  partnership 
business,  without  incurring  any  liability  to  their  partners  for  profits.  They  remain  accountable, 
however,  for  any  benefit  derived  by  them  from  any  use  of  the  partnership  property  in  respect 
of  such  transactions.  —  Fleming  v.  McKechnie,  25  L.  R.  (N.  Z.)  216;  8  Gaz.  L.  R.  (N.  Z.)  424. 

33.  =  N.  S.  W.  §  30.  —  E.  §  30;  N.  S.  W.  30;  V.  34;  T.  35;  S.  A.  30;  Q.  33;  W.  A. 
41.  —  See  the  cases  in  the  note  to  the  preceding  section. 

34.  =  N.  S.  W.  §  31,  except:  in  1.  "or  redeemable  charge"  is  omitted. 

Dissolution  of  partnership  and  its  consequences. 

35.  =  N.  S.  W.  §  32.  —  E.  §  32;  N.  S.  W.  32;  V.  36;  T.  37;  S.  A.  32;  Q.  35;  W.  A. 
43.  —  A  partnership  entered  into  iinder  an  agreement  that  it  is  to  continue  so  long  as  the  busi- 
ness is  profitable  is  not  a  mere  partnership  at  will,  and  is  not  entered  into  for  an  "undefined 
term"  within  the  meaning  of  this  section.  —  Wilson  v.  Kirkcaldie,   13  L.  R.  (N.  Z.)  286. 

36—37.  =  N.  S.  W.  §  33—34. 

38.  =  N.  S.  W.  §  35,  except:  in  the  opening  sentence  "declare"  is  substituted 
for  "decree" ;  in  a)  "where  a  partner  is  found  lunatic  by  inquisition"  is  substituted 
for  "when  a  partner  has  been  declared  in  accordance  with  law  to  be  of  unsound 
mind  and  incapable  of  managing  his  affairs";  in  d)  "partner  suing"  is  substituted 
for  "party  suing".  —  E.  §  35;  N.  S.  W.  35;  V.  39;  T.  40;  S.  A.  36;  Q.  38;  W.  A.  46.  — 
Where  in  a  suit  for  dissolution  of  a  partnership  one  of  the  parties  has  consented  to  a  decree 
declaring  the  partnership  dissolved  as  from  a  certain  date,  he  is  estopped  from  showing  that 
the  partnership  was  dissolved  prior  to  that  date.  —  Connor  v.  McKay,  L.  R.  1  C.  A.  (N.  Z.) 
169.  —  Where  an  action  for  dissolution  is  rendered  necessary  by  the  negUgence  or  misconduct 
of  one  of  the  partners,  he  will  be  ordered  to  pay  the  costs  up  to  the  trial,  so  far  as  they  have 
been  occasioned  by  his  misconduct.  —  Gay  v.  Peary,  26  L.  R.  (N.  Z.)  285. 

39.  =  N.  S.  W.  §  36,  except:  in  1.  "where"  is  substituted  for  "when";  in  2. 
"and  in  at  least  one  newspaper  circulating  in  Sydney  and  one  newspaper  circulating 
in  the  district  in  which  the  firm  carries  on  business"  is  omitted. 

40.  =  N.  S.  W.  §  37,  except :  "necessary  or  proper  acts"  is  substituted  for 
"necessary  and  proper  acts". 

41.  =  N.  S.  W.  §  38. 

42.  =  N.  S.  W.  §  39,  except:  "partners  of  the  firm"  is  substituted  for  "partners 
to  the  firm".  —  E.  §  39;  N.  S.  W.  39;  V.  43;  T.  44;  S.  A.  39;  Q.  42;  W.  A.  50.  —  Where 
there  is  any  partnership  property  the  creditors  of  the  firm  can  not  participate  in  the  separate 
estate  of  the  partners  until  the  separate  creditors  have  been  paid  in  full.  —  In  re  Julius  Siegert, 
6  L.  R.  (N.  Z.)  257. 

43.  =  N.  S.  W.  §  40,  except:  "thereof"  is  inserted  before  "as  it  thinks  just".  — 
—  E.  §  40;  N.  S.  W.  40;  V.  44;  T.  45;  S.  A.  40;  Q.  43;  W.  A.  53.  —  For  a  case  illustrating 
the  principle,  see  Wilson  v.  Kirkcaldie,  13  L.  R.  (N.  Z.)  286. 

44.  =  N.  S.  W.  §  41. 

45.  =  N.  S.  W.  §  42,  except:  in  1.  "surviving  or  continuing  partners"  is  sub- 
stituted for  "surviving  and  continuing  partners";  "representative"  is  substituted 
for  "representatives";  "five"  is  substituted  for  "six".  —  E.  §  42;  N.  S.  W.  42;  V.  46; 
T.  47;  S.  A.  42;  Q.  45;  W.  A.  65.  —  The  profit  on  goods  to  arrive  may  constitute  part  of  the 
good-will  of  a  business  in  which  an  outgoing  partner  is  entitled  to  share.  —  In  re  Tothill, 
Watson  &  Co.,  22  L.  R.  (N.  Z.)  775;  3  Gaz.  L.  R.  (N.  Z.)  442. 

46.  =  N.  S.  W.  §  43. 

47.  =  N.  S  W.  §  44,  except:  in  2.  b)  "from  the  firm"  is  substituted  for  "by 
the  firm".  —  E.  §  44;  N.  S.  W.  44;  V.  48;  T.  49;  S.  A.  44;  Q.  47;  W.  A.  67.  —  Where  part- 
nership property,  consisting  of  real  property,  was,  after  dissolution,  let  pending  its  realisation, 
aenible,  that  the  rents  received  were  accretions  of  capital,  and  were  not  divisible  as  profits.  — 
Gavin,  Gibson  &  Co.  Ltd.  et  al.  v.  Tyree,   18  L.  R.  (N.  Z.)  705. 


592  NEW  ZEALAND. 

Part  II.    Special  Partnership}) 

Part  I  not  to  affect  special  partnerships.  48.  Part  I :  of  this  Act  shall  not 
affect  special  partnerships  except  in  so  far  as  the  general  law  relating  to  partners 
is  declared  by  the  succeeding  provisions  hereof  to  be  applicable  to  special 
partnerships. 

Special  partnerships  may  be  formed,  except  for  banking  and  insurance.  49.  Special 
partnerships  may  be  formed  for  the  transaction  of  agricultural,  mining,  mercantile, 
mechanical,  manufacturing,  or  other  business,  by  any  number  of  persons,  upon 
the  terms  and  subject  to  the  conditions  and  liabilities  hereinafter  prescribed: 
Provided  that  nothing  herein  shall  authorise  any  such  partnership  for  the  pur- 
pose either  of  banking  or  insurance. 

General  and  special  partners,  and  their  liabilities.  50,  Every  special  partnership 
may  consist  of  general  partners,  who  shall  be  jointly  and  severally  responsible 
as  general  partners  are  now  by  law,  and  of  persons,  to  be  called  special  partners, 
who  shall  contribute  to  the  common  stock  specific  sums  in  money  as  capital,  beyond 
which  they  shall  not  be  responsible  for  any  debt  of  the  partnership  except  in  cases 
hereinafter  provided  for. 

Certificates  to  be  signed  by  the  partners,  specifying  names,  capital,  etc.  51.  AU 
the  persons  forming  any  special  partnership  shall,  before  commencing  business,  sign 
a  certificate  containing:  a)  The  style  of  the  firm  under  which  the  partnership  is 
to  be  conducted;  b)  The  names  and  places  of  residence  of  all  the  partners,  distin- 
guishing the  general  from  the  special  partners;  c)  The  amount  of  capital  which 
each  special  partner  contributes,  and  also  (if  any)  the  amount  contributed  by  the 
general  partners  to  the  common  stock;  d)  The  general  nature  of  the  business  to  be 
transacted;  e)  The  principal  or  only  place  at  which  it  is  to  be  transacted;  and  f) 
the  time  when  such  partnership  is  to  commence,  and  when  it  is  to  terminate.  — 
E.  §8;  Q.  55. 

Style  of  partnership.  52.  Such  style  or  firm  shall  contain  the  names  of  general 
partners  only,  or  the  name  of  one  such  partner,  with  (in  either  case)  the  addition 
of  the  words  "and  Company",  and  the  general  partners  only  shall  transact  the 
business  of  the  partnership.  —  Q.  56. 

When  a  special  partner  shall  be  deemed  a  general  partner.  53.  If  in  carrying 
on  such  business,  or  in  any  contract  connected  therewith,  the  name  of  any  special 
partner  shall  be  used  with  his  consent  or  privity,  or  if  he  personally  makes  any  con- 
tract respecting  the  concerns  of  the  partnership,  he  shall  be  deemed  to  be  a  general 
partner  with  respect  to  the  contract  or  matter  in  which  his  name  has  been  so  used, 
or  as  to  which  he  so  contracted.  —  E.  §  6  (1);  Q.  56. 

Certificates  to  be  acknowledged  and  registered.  Place  of  registration.  54.  1.  A 
special  partnership  shall  not  be  deemed  formed  until  such  certificate  as  aforesaid 
is  acknowledged  by  each  partner  before  some  Justice,  and  registered  in  the 
office  of  the  Supreme  Coiu't  in  a  book  to  be  kept  for  that  purpose  by  the 
Registrar  of  such  Court,  open  to  pubMc  inspection.  2.  Every  such  certificate 
shall  be  so  registered  at  the  Supreme  Court  office  at  or  nearest  to  the  principal  or 
only  place  at  which  the  business  of  the  partnership  is  to  be  transacted.  —  E.  §  8; 
Q.  57. 

It  false  statement  in  certificate,  all  partners  to  be  liable  as  general  partners. 
55.  If  any  false  statement  is  made  in  any  such  certificate,  all  the  persons  interested 
in  the  special  partnership  shall  be  Uable  for  aU  the  engagements  thereof  as  general 
partners:  Provided  that  no  clerical  error  or  matter  not  of  substance  shall  be 
deemed  false  within  the  meaning  of  this  section  unless  some  person  is  prejudiced 
thereby,  in  which  case  the  special  partners  shall  be  Uable  to  the  person  so  prejudiced. 
—  E.  §  12;  Q.  57. 

Copy  of  certificate  to  be  published.  56.  1.  A  copy  of  such  certificate  shall  be 
published  once  at  least  in  the  Gazette  and  twice  in  some  newspaper  published  at 
the  intended  principal  place  of  business  of  the  special  partnership,  or  at  the 
nearest  place  to  such  place  of  business  where  a  newspaper  is  published.  2.  If  such 
publication  be  not  so  made  the  partnership  shall  be  deemed  general.  —  E.  §  10;  Q.  58. 

1)  The  references  in  this  Part  are  to  (E.)  the  English  Limited  Partnerships  Act,  1907,  (7  Edw. 
7,  c.  24),  to  the  Limited  Partnership  Acts  of  Tasmania  and  Western  Australia  and  to  (Q.) 
the  part  of  the  Queensland  Mercantile  Act,  1867,  (31  Vic.  No.  36),  relating  to  special  part- 
nerships. 
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Duration  of  partnerships  prescribed.  57,  A  special  partnership  shall  not  be 
entered  into  for  a  longer  period  than  seven  years,  but  any  such  partnership  may  be 
renewed  at  the  end  of  that  period,  or  at  the  termination  of  any  shorter  period  for 
which  it  was  formed.  —  Q.  59. 

Certificate  to  be  signed  on  renewal.  58.  1.  Upon  every  renewal  or  continuation 
beyond  the  time  originally  agreed  on  for  the  duration  of  a  special  partnership, 
a  certificate  thereof  shall  be  signed,  acknowledged,  registered,  and  pubhshed  in  like 
manner  as  the  original  certificate.  2.  Every  partnership  renewed  or  continued 
otherwise  than  in  conformity  with  the  provisions  of  this  section  shall  be  deemed 
general.  —  Q.  60. 

Capital  stock  not  to  be  withdrawn,  etc.  59.  During  the  continuance  of  any 
special  partnership,  no  part  of  the  certified  capital  thereof  shall  be  withdrawn,  nor 
shall  any  division  of  interest  or  profit  be  made  so  as  to  reduce  such  capital  below 
the  aggregate  amount  stated  in  the  certificate.  —  E.  §4  (3);  Q.  61. 

Special  partners  liable  to  refund  capital  withdrawn  in  certain  cases.  How  such 
sums  may  be  recovered.  60.  1.  If  any  part  of  such  capital  is  withdrawn,  or  any 
such  division  is  made,  so  that  at  any  time  during  the  continuance  or  at  the 
termination  of  the  special  partnership  the  assets  are  insufficient  to  pay  the  partner- 
ship debts,  the  special  partners  shall  be  severally  liable  to  refund  every  sum  received 
by  them  respectively  in  diminution  of  such  capital  or  by  way  of  such  interest  or 
profit.  2.  AU  such  sums  may  be  recovered  as  money  had  and  received  by  them 
respectively  to  the  use  of  the  general  partners,  and  may,  in  the  case  of  any  judg- 
ment being  obtained  against  the  general  partners,  be  recovered  by  the  plaintiff 
against  the  special  partners,  or  any  of  them,  by  process  of  execution  issued  \inder 
such  judgment  by  leave  of  the  Supreme  Court.  —  E.  §4  (3);  Q.  61. 

Suits  to  be  by  and  against  general  partners.  61.  All  suits  respecting  the  business 
of  any  special  partnership  shall  be  prosecuted  by  and  against  the  general  partners 
only,  except  in  the  cases  in  which  it  is  provided  by  this  Act  that  special  partners 
shall  or  may  be  deemed  general  partners,  in  which  cases  every  special  partner 
who  becomes  Hable  as  a  general  partner  may  be  joined  or  not  in  the  action  as  a 
defendant,  at  the  discretion  of  the  party  suing. 

Dissolution,  how  effected.  62.  A  dissolution  of  a  special  partnership  shall  not 
take  place,  except  by  operation  of  law,  before  the  time  specified  in  the  certificate, 
unless  a  notice  of  such  dissolution  is  signed,  acknowledged,  registered,  and  pubhshed 
in  like  maimer  as  the  original  certificate. 

Cases  not  specially  provided  for.  63.  In  aU  cases  not  hereinbefore  otherwise 
provided  for  all  the  members  of  a  special  partnership  shall  be  subject  to  the  ha- 
bilities  and  entitled  to  the  rights   of  general  partners. 

Accounting.  64.  The  general  partners  shall  be  hable  to  account  to  each  other 
and  to  the  special  partners  for  their  management  of  the  partnership  concerns  as 
other  partners  are  by  law. 

Frauds  by  partners.  65.  Every  partner  guilty  of  any  fraud  in  the  affairs  of 
the  partnership  shall  be  hable  civilly  to  the  party  injured  to  the  extent  of  his  damage, 
and  shall  also  be  hable  to  an  indictment  for  a  crime  punishable  by  fine  or  impri- 
sonment, or  both,  at  the  discretion  of  the  Court  by  which  he  is  tried. 

Books  of  account  to  be  kept,  and  to  be  open  to  inspection.  66.  If  the  general 
partners  do  not  at  all  times  cause  regular  books  of  account  to  be  kept,  or  do  not 
have  the  same  open  at  all  reasonable  times  to  the  inspection  of  the  special  partners., 
such  special  partners  shall  be  entitled  to  have  the  special  partnership  dissolved 
and  the  accounts  thereof  taken  by  the  Supreme  Court. 

As  to  liability  of  special  partners  if  books  not  kept  or  incorrectly  kept.  67. 
If  the  books  of  any  special  partnership  are,  with  the  knowledge  or  privity  of 
the  special  partners  or  any  of  them,  kept  incorrectly,  or  contain  any  false  or  de- 
ceptive entries,  whereby  the  ascertainment  of  the  matters  mentioned  in  section 
fifty-nine  and  sixty  hereof  are  or  may  be  affected,  the  certified  capital  of  such 
special  partners,  or  such  one  or  more  of  them  having  such  knowledge  or  privity, 
shall  as  against  creditors  be  deemed  to  have  been  withdrawn,  and  they  or  he  shall 
be  Uable  accordingly  under  the  provisions  of  the  said  section  sixty.  —  Q.  68. 


38 


594  NEW  ZEALAND. 

Schedule. 

Enactment  consolidated. 
1880,  No.  12.     The  Mercantile  Law  Act,  1880:  Sections  59  to  77. 
1891,  No.    6.     The  Partnership  Act,  1891. 


Companies  Act.^) 

No.  26  of  1908,   An  Act  to  consolidate  certain  enactments  of  the  General 

Assembly  relating  to  the  Incorporation,  Regulation,  and  Winding-up  of 

Companies  and  other  Associations 

Short  title.  Enactments  consolidated.  Savings.  1.  1.  The  short  title  of  this 
Act  is  The  Companies  Act,  1908.  2.  This  Act  is  a  consohdation  of  the  enactments 
mentioned  in  the  first  Schedule  hereto,  and  with  respect  to  those  enactments  the 
following  provisions  shall  apply:  a)  All  offices,  appointments,  rules,  regulations, 
registers,  registrations,  certificates,  and  generally  all  acts  of  authority  which  originat- 
ed under  any  of  the  said  enactments  or  any  enactment  thereby  repealed,  and  are 
subsisting  or  in  force  on  the  coming  into  operation  of  this  Act,  shall  enure  for  the 
purposes  of  this  Act  as  fully  and  effectually  as  if  they  had  originated  under  the 
corresponding  provisions  of  this  Act,  and  accordingly  shall,  where  necessary,  be 
deemed  to  have  so  originated;  b)  All  matters  and  proceedings  commenced  under 
any  such  enactment,  and  pending  or  in  progress  on  the  coming  into  operation 
of  this  Act,  may  be  continued,  completed,  and  enforced  under  this  Act.  5.2)  This 
Act  is  divided  into  Parts,  as  follows :  Part  I.  Preliminary  (Sections  2  to  12). 
Part  II.  Constitution  and  Incorporation  of  Companies  (Sections  13  to  28).  Part  III. 
Distribution  of  Capital,  and  Liability  of  Members  of  Companies  (Sections  29  to  68). 
Part  IV.  Management  and  Administration  of  Companies  (Sections  69  to  163). 
Part  V.  Private  Companies  (Sections  164  to  172).  Part  VI.  Winding-up  of  Com- 
panies (Sections  173  to  267).  Part  VII.  AppUcation  of  Act  to  Companies  registered 
under  former  Acts  (Sections  268  to  271).  Part  VIII.  Companies  authorised  to  re- 
gister under  this  Act  (Sections  272  to  296).  Part  IX.  Companies  incorporated 
outside  New  Zealand  (Sections  297  to  321).  Part  X.  Miscellaneous  Provisions 
(Sections  322  to  325).  Part  XI.  Special  as  to  Fire  and  Marine  Insurance  Companies 
(Sections  326  to  339).  Part  XII.  Mining  Companies  (Sections  340  to  371).  — 
E.  §  295;  N.  S.  W.  a.  (No.  40  of  1899)  1;  V.  a.  (No.  1074)  1;  T.  a.  (33  Vic.  No.  22)  1,  5;  S.  A.  a. 
(No.  557)  1,  2;  Q.  e.  (27  Vic.  No.  4)  1,  4;  W.  A.  a.  (56  Vic.  No.  8)  1,  2. 

Part  I.    Preliminary. 

Interpretation.  2.  In  this  Act,  if  not  inconsistent  with  the  context,  "Company" 
means  a  company  or  association  incorporated  or  registered  under  this  Act,  and 
includes  private  company.  "Court"  means  the  Supreme  Court,  and  includes  a  Judge 
thereof.  "Debenture"  includes  debenture  stock.  "Directors"  means  the  persons 
having  the  general  control  of  the  business  or  affairs  of  a  company;  and  "director" 
includes  any  person  occupying  the  position  of  director,  by  whatever  name  called. 
"Manager"  includes  any  officer  of  a  company,  however  designated,  having  the  manage- 
ment of  the  business  or  affairs  of  a  company  under  the  control  of  directors,  but 
does  not  include  a  person  who  is  merely  secretary.  "Private  company"  means  a 
company  registered  under  Part  V.  of  this  Act.  "Prospectus"  means  any  prospectus, 
notice,  circular,  advertisement,  or  other  invitation  offering  to  the  pubhc  for  sub- 
scription or  purchase  any  shares  or  debentures  of  a  company.  "Registrar"  means 
the  Registrar  of  Companies  under  this  Act.  "Regulations"  includes  Royal  charters, 
letters  patent,  articles  of  association,  deeds  of  settlement,  and  by-laws,  and  in- 
cludes regulations  as  originally  framed  or  as  altered  by  special  resolution.  —  E. 

§§  3,   4,   5,   15,   69,   285.     For  meaning  of  terms  in  the  other  Acts  see  texts. 

Act  not  to  apply  to  banks.  3.  With  the  exception  of  Part  IX.  and  also  of 
the  provisions   relating  to  branch  registers,   this  Act  shaU  not  apply  to  persons 

1)  The  references  in  the  notes  are  to  the  English  Companies  (Consohdation)  Act,  1908, 
and  to  the  Austrahan  Acts  reprinted  supra.  —  ^)  Sic;  obviously  "3". 
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associated  together  for  the  purpose  of  banking  within  New  Zealand,  but  the  whole 
Act  shall  apply  to  persons  associated  together  for  the  purpose  of  carrying  on  ban- 
king at  any  place  out  of  New  Zealand.  —  E.  §  1;  N.  S.  W.  a.  (No.  40  of  1899)  4;  V.  a. 
(No.  1074)  4;  T.  a.  (33  Vic.  No.  22)  4;  S.  A.  a.  (No.  557)  5;  Q.  e.  (27  Vic.  No.  4)  3;  W.  A.  a. 
(56  Vic.  No.  8)  5. 

Insurance  companies  to  be  unlimited.  4.  Except  as  provided  by  Part  XI.  of 
this  Act,  no  company  that  carries  on  the  business  of  insurance,  whether  or  not 
in  common  with  any  other  business,  shall  be  registered  with  hmited  liability.  —  N. 
S.  W.  a.  (No.  40  of  1899)  3;  V.  a.  (No.  1074)  3;  T.  a.  (33  Vic.  No.  22)  3;  S.  A.  a.  (No.  557) 
5;  Q.  e.  (27  Vic.  No.  4)  2;  W.  A.  a.  (56  Vic.  No.  8)  5. 

Partnerships  not  to  exceed  ten  persons.  5.  1.  No  company,  association,  or 
partnership  consisting  of  more  than  ten  persons  shall  be  formed  for  the  purpose  of 
carrying  on  any  business  that  has  for  its  object  the  acquisition  of  gain  by  the  com- 
pany, association,  or  partnership,  or  by  the  individual  members  thereof,  unless 
it  is  registered  as  a  company  under  this  Act,  or  is  formed  in  pursuance  of  some 
Act  of  the  Imperial  Parhament,  or  of  the  General  Assembly,  or  by  Royal  Charter, 
or  Letters  Patent.  2.  The  members  of  any  such  company,  association,  or  partner- 
ship that  is  not  registered  under  this  Act,  or  formed  in  pursuance  of  some  Act  of 
the  Imperial  Parliament  or  of  the  General  Assembly,  or  by  a  Royal  Charter,  or 
Letters  Patent,  shall  be  jointly  and  severally  hable  for  the  whole  debts  of  such 
company,  association,  or  partnership;  and  any  of  such  members  may  be  sued  for 
any  of  such  debts  without  the  joinder  in  the  action  of  any  other  member.  3.  Any 
such  company,  association,  or  partnership  as  aforesaid  may  be  wound  up  under 

the  provisions  of  this  Act.  —  E.  §  1;  N.  S.  W.  a.  (No.  40  of  1899)  4;  V.  a.  (No.  1074)  4; 
T.  a.  (33  Vic.  No.  22)  4;  S.  A.  a.  (No.  557)  7;  Q.  a,.  (Vic.  No.  21)  1,  e.  (27  Vic.  No.  4)  3;  W.  A.  a. 
(56  Vic.  No.  8)  7. 

Registration  Office.  6.  1.  The  Governor  may  from  time  to  time:  a)  Appoint 
a  Registrar  of  Companies ;  b)  Determine  the  place  or  places  at  which  offices  for  the 
registration  of  companies  are  to  be  estabUshed,  and  define  districts  for  the  purposes 
of  this  Act;  c)  Appoint  Assistant  Registrars  as  he  thinks  fit;  d)  Appoint  such  officers 
and  clerks  as  he  thinks  necessary  for  the  registration  of  companies  under  this  Act; 
e)  Make  such  regulations  as  he  thinks  fit  prescribing  the  duties  and  powers  of  the 
Registrar,  Assistant  Registrars,  officers,  and  clerks  as  aforesaid;  f)  Direct  a  seal 
or  seals  to  be  prepared  for  the  authentication  of  any  documents  required  for  or 
connected  with  the  registration  of  companies.  2.  There  shall  be  paid  to  the  Registrar, 
and  to  any  Assistant  Registrar,  officer,  or  clerk  employed  in  the  registration  of 
companies,  such  salary  as  the  Governor  directs,  out  of  any  moneys  duly  appro- 
priated by  Parhament  for  the  purpose.  3.  The  Registrar  shall  keep  at  each  office 
for  the  registration  of  companies  a  register,  in  which  there  shall  be  recorded  aU 
matters  required  by  this  Act  or  by  any  regulations  made  under  this  Act  to  be  recorded 
by  the  Registrar.  —  E.  §  15,  243;  N.  S.  W.  a.  (No.  40  of  1899)  166;  V.  a.  (No.  1074) 
17;  T.  a.  (33  Vic.  No.  22)  206;  S.  A.  a.  (No.  557)  8;  Q.  e.  (27  Vic.  No.  4)  172;  W.  A.  a.  (50  Vic. 
No.  8)  8. 

Powers  of  Assistant  Registrars.  7,  1.  Within  a  district  wherein  an  Assistant 
Registrar  is  appointed,  any  act  or  duty  that  the  Registrar  is  authorised  or  required 
to  do  or  perform  under  this  Act  may  be  done  or  performed  by  the  Assistant  Registrar 
in  that  district,  provided  such  act  or  duty  is  within  the  prescribed  duties  of  such 
Assistant  Registrar.  2.  Until  regulations  are  made  prescribing  the  duties  and  powers 
of  Assistant  Registrars,  every  Assistant  Registrar  shall  have  and  may  exercise  all 
the  duties  and  powers  of  a  Registrar.  —  See  notes  to  §  6,  supra. 

Fees  as  in  Table  C  where  capital  divided  into  shares.  Fees  as  in  Table  D  where 
capital  not  divided  into  shares.  Miscellaneous  fees  as  in  Table  E.  8.  1.  There  shall 
be  paid  to  the  Registrar :  a)  By  a  company  having  a  capital  divided  into  shares, 
in  respect  of  the  several  matters  mentioned  in  Table  C  in  the  second  Schedule  hereto, 
the  several  fees  therein  specified;  b)  By  a  company  not  having  a  capital  divided 
into  shares,  in  respect  of  the  several  matters  mentioned  in  Table  D  in  the  second 
Schedule  hereto,  the  several  fees  therein  specified;  c)  In  respect  of  the  several 
matters  mentioned  in  Table  E  in  the  second  Schedule  hereto,  the  several  fees  there- 
in specified.  2.  The  Governor  may  from  time  to  time,  by  Order  in  Council,  direct 
that  smaller  fees  shall  be  paid  in  respect  of  any  of  the  matters  specified  in  Tables  C 
or  D  respectively.  —  E.  §  244;  N.  S.  W.  a.  (No.  40  of  1899)  166,  179;  V.  a.  (No.  1074)  17; 
T.  a.  (33  Vic.  No.  22)  17;  S.  A.  a.  (No.  557)  250;  Q.  e.  (27  Vic.  No.  4)  172  (4);  W.  A.  a.  (56  Vic. 
No.  8)  249. 
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Fees  payable  in  advance.  9.  Where  the  Registrar  or  any  other  officer  is  em- 
powered by  this  Act  to  do  any  act  for  which  a  fee  is  payable,  he  may  refuse  to  do 
such  act  until  such  fee  is  paid. 

Application  of  fees.  10.  All  fees  paid  to  the  Registrar  under  this  Act  shall  be 
paid  into  the  Pubhc  Account  and  form  part  of  the  Consohdated  Fund.  —  See  notes 
to  §  8,  supra. 

Power  to  inspect  documents,  etc.  Power  to  require  certified  copies  of  docu- 
ments, etc.  11.  1.  Every  person  may  inspect  any  documents  lodged  with  the 
Registrar  on  payment  of  the  fee  prescribed  for  each  inspection.  2.  Any  person 
may,  on  payment  of  the  prescribed  fee,  require  a  certificate  of  the  incorporation 
of  any  company,  or  a  copy  of  or  extract  from  any  document  or  any  part  of  any 
document,  to  be  given  or  certified  by  the  Registrar  or  Assistant  Registrar  re- 
spectively. —  E.  §  243;  N.  S.  W.  a.  (No.  40  of  1899)  166;  V.  a.  (No.  1074)  19;  T.  a.  (33 
Vic.  No.  22)  206  (4);  S.  A.  a.  (No.  557)  21,  202;  Q.  e.  (27  Vic.  No.  4)  172  (5);  W.  A.  a.  (56  Vic. 
No.  8)  204. 

Evidence  of  documents.  12.  1.  Any  certificate  of  the  incorporation  of  a  com- 
pany given  by  the  Registrar  shall  be  received  in  evidence  as  if  it  were  the  original 
certificate.  2.  Any  copy  of  or  extract  from  any  document  or  part  of  a  document 
kept  and  registered  at  anj'  office  for  the  registration  of  companies  in  New  Zealand 
shaU,  if  duly  certified  to  be  a  true  copy  under  the  hand  of  the  Registrar,  without 
proof  of  the  signature  of  the  Registrar,  be  received  in  evidence  in  all  proceedings, 
civil  or  criminal,  as  of  equal  vaUdity  with  the  original  document.  —  E.  §  243;  N. 

S.  W.  a.  (No.  40  of  1899)  17;  V.  f.  (No.  1482)  52  (1);  T.  c.  (59  Vic.  No.  19)  27;   S.  A.  a.  (No.  557) 
236;  W.  A.  a.  (56  Vic.  No.  8)  236. 

Part  II.    Constitution  and  Incorporation  of  Companies. 

Memorandum  of  association. 

Mode  of  forming  company.  13.  Any  seven  or  more  persons  associated  for  any 
lawful  p\irpose  may,  by  subscribing  their  names  to  a  memorandum  of  association, 
and  otherwise  complying  with  the  requirements  of  this  Act  in  respect  of  registration, 
form  an  incorporated  company,  with  or  without  Umited  habihty.  —  E.  §  2;  N. 
S.  W.  a.  (No.  40  of  1899)  5;  V.  a.  (No.  1074)  5;  T.  u.  (33  Vic.  No.  22)  6;  S.  A.  a,.  (No.  557) 
9;  Q.  e.  (27  Vic.  No.  4)  5;  W.  A.  a.  (56  Vic.  No.  8)  9.  —  A  limited  company  empowered  by  ita 
memorandum  of  association  to  purchase  the  undertaking  of  another  company,  association  or 
person,  or  any  share  or  interest  therein,  is  authorized  to  take  shares  in  or  become  a  shareholder 
of  another  company.  ■ —  New  Zealand  Flour  Millers'  Cooperative  Association,  Ltd.  v.  Timaru 
Milling  Co.,  Ltd.,  20  L.  R.  (N.  Z.)  G50. 

Mode  of  limiting  liability  of  members.  14.  The  liabiUty  of  the  members  of  a 
company  formed  with  hmited  habihty  may,  according  to  the  memorandum  of 
association,  be  hmited  either  to  the  amount  (if  any)  unpaid  on  the  shares  respec- 
tively held  by  them,  or  to  such  amount  as  the  members  respectively  undertake 
by  the  memorandum  of  association  to  contribute  to  the  assets  of  the  company 
in  the  event  of  its  being  wound  up.  —  E.  §  2;  N.  S.  W.  a.  (No.  40  of  1899)  G;   V.  a. 

{No.  1074)  6;  T.  a,  (33  Vic.  No.  22)  7;  S.  A.  a.  (No.  557)  10;  Q.  e.  (27  Vic.  No.  4)  6;  W.  A.  a.  (56  Vic. 
No.  8)  10. 

Memorandum  of  association  of  company  limited  by  shares.  15.  V/here  a  com- 
pany is  formed  on  the  principle  of  having  the  hability  of  its  members  hmited  to 
the  amount  unpaid  on  their  shares  (hereinafter  referred  to  as  "a  company  hmited 
by  shares"),  the  memorandum  of  association  shall  contain  the  following  things, 
that  is  to  say:  a)  The  name  of  the  proposed  company,  with  the  addition  of  the 
word  "Limited"  as  the  last  word  in  such  name;  b)  The  objects  for  which  the 
proposed  company  is  to  be  estabhshed;  c)  A  declaration  that  the  hability  of  the 
members  is  Umited;  d)  The  amount  of  capital  with  which  the  company  proposes 
to  be  registered  divided  into  shares  of  a  certain  fixed  amount.  —  E.  §  3;  N.  S.  W. 
a.  (No.  40  of  1899)  7;  V.  a.  (No.  1074)  7;  T.  a.  (33  Vic.  No.  22)  8;  S.  A.  a.  (No.  557)  U  (1),  12; 
Q.  e.  (27  Vic.  No.  4)  7;  W.  A.  a.  (56  Vic.  No.  8)  11  (1),  13.  —  Cp.  third  Schedule,  Form  A.  — 
ULTRA  VIRES.  —  Where  a  contract  is  partly  ultra  vires,  and  the  terms  of  the  agreement  are 
not  severable,  the  whole  contract  is  void.  —  New  Zealand  Flour  Millers'  Cooperative  Association, 
Ltd.  V.  Timaru  Milling  Co.,  Ltd.,  20  L.  R.  (N.  Z.)  650.  Persons  dealing  with  a  company  are 
not  bound  to  ascertain  whether  the  particular  transaction  is  a  violation  of  some  rule  of  internal 
management  of  the  company.  • —  Common,  Shelton,  &  Co.,  Ltd.  v.  Timaru  Milling  Co.,  Ltd., 
18  L.  R.  (N.  Z.)  321.  Nor  whether  persons  ostensibly  directors  or  managers  have  been  duly 
appointed.  —  Blair  v.  Duntroon  &  Hakateramea  Railway  Co.,  Ltd.,  L.  R.  5  S.  C.  (N.  Z.)  309. 
And   violations  of  rules  of  internal  management  may  be  ratified  by  the  shareholders.  —  Mao- 
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dcugall  V.  Duthie,  L.  R.  3  S.  C.  (K.  Z.)  334.  See  also  In  re  New  Zealand  Native  Land  Settle- 
ment Co.,  Ltd.,  6  L.  R.  (N.  Z.)  549;  New  Zealand  Native  Land  Settlement  Co.  v.  Rhodes' 
Trustees,   7  L.  R.  (N.  Z.)  19;    Rewa  Cooperative  Dairy  Co.  v.  Lonergan,  25  L.  R.  (N.  Z.)  540. 

Memorandum  ol  association  of  company  limited  by  guarantee.  16.  1.  Where 
a  company  is  formed  on  the  principle  of  having  the  UabUity  of  its  members  Umited 
to  such  amount  as  the  members  respectively  undertake  to  contribute  to  the  assets 
of  the  company  in  the  event  of  the  same  being  wound  up  (hereinafter  referred  to 
as  "a  company  limited  by  guarantee"),  the  memorandum  of  association  shall  contain 
the  foUowing  things,  that  is  to  say :  a)  The  name  of  the  proposed  company,  with 
the  addition  of  the  word  "Limited"  as  the  last  word  in  such  name;  b)  The  objects 
for  which  the  proposed  company  is  to  be  established;  c)  A  declaration  that  each 
member  undertakes  to  contribute  to  the  assets  of  the  company,  in  the  event  of 
the  same  being  wound  up  while  he  is  a  member,  or  within  one  year  after  he  has 
ceased  to  be  a  member,  for  payment  of  the  debts  and  habihties  of  the  company 
contracted  before  he  ceased  to  be  a  member,  and  of  the  costs,  charges,  and  expenses 
of  winding  up  the  company,  and  for  the  adjustment  of  the  rights  of  the  contribu- 
tories  amongst  themselves,  such  amount  as  may  be  required  not  exceeding  a  speci- 
fied amount.  2.  Where  a  company  hmited  by  guarantee  desires  to  have  a  capital 
divided  into  shares,  the  memorandum  of  association  shall  state,  in  addition  to  the 
matters  hereinbefore  mentioned,  the  amount  of  capital  with  which  the  company 
proposes  to  be  registered,  divided  into  shares  of  a  certain  fixed  amount.  3.  A  com- 
pany Umited  by  guarantee,  whether  formed  before  or  after  the  passing  of  this  Act, 
may,  by  special  resolution,  if  authorised  so  to  do  by  its  regulations,  modify  the 
conditions  contained  in  its  memorandum  of  association  by  providing  for  a  capital 
divided  into  shares.  4.  The  resolution  effecting  such  modification  shall  state  the 
amount  of  such  capital  and  the  number  and  nominal  amount  of  the  shares  into 
which  it  is  divided.  5.  No  company  hmited  by  guarantee  shall  be  capable  of  having 
a  capital  divided  into  shares  unless  its  memorandum  of  association  as  originally 
framed  or  as  altered  by  special  resolution  so  provides;  but  this  subsection  shall 
not  apply  to  any  company  limited  by  guarantee  incorporated  before  the  passing 
of  this  Act  and  having  before  the  passing  of  this  Act  by  its  articles  of  association 
provided  for  a  capital  divided  into  shares.  6.  In  the  case  of  a  company  hmited 
by  guarantee  and  not  having  a  capital  divided  into  shares,  every  provision  in  the 
memorandum  or  articles  of  association,  or  in  any  resolution  of  the  company,  pur- 
porting to  give  any  person  a  right  to  participate  in  the  profits  of  the  company 
available  for  dividend  otherwise  than  as  a  member  shall  be  void ;  but  nothing  herein 
shall  affect  the  power  of  a  company  to  issue  debentures  carrying  a  rate  of  interest 
varying  with  the  profits,  or  shall  affect  the  powers  of  any  company  incorporated 
before  the  passing  of  this  Act.  7.  Except  where  otherwise  expressly  provided,  all 
the  provisions  of  this  Act  relating  to  the  powers,  rights,  duties,  and  obhgations 
of  a  company  limited  by  shares,  and  of  the  members,  directors,  and  officers  of 
such  a  company,  shall  apply  to  a  company  hmited  by  guarantee  and  having  a 
capital  divided  into  shares.  —  E.  §  4;  N.  S.  W.  a.  (No.  40  of  1899)  8;  V.  a.  (No.  1074) 
10;  T.  a.  (33  Vic.  No.  22)  9;  Q.  e.  (27  Vio.  No.  4)  8.  —  Cp.  third  Schedule,  Forms  B  and  C. 
See  also  §  22,  43,  66  (c),  245. 

Memorandum  of  association  of  an  unlimited  company.  17.  Where  a  company 
is  formed  on  the  principle  of  having  no  hmit  placed  on  the  UabUity  of  its  members 
(hereinafter  referred  to  as  "an  unlimited  company"),  the  memorandum  of  asso- 
ciation shall  contain  the  following  things,  that  is  to  say,  —  a)  The  name  of  the 
proposed  company ;  b)  The  objects  for  which  the  proposed  company  is  to  be  estab- 
Ushed.  —  E.  §  5;  N.  S.  W.  a.  (No.  40  of  1899)  9;  V.  a.  (No.  1074)  11;  T.  a.  (33  Vic.  No.  22) 
10;  S.  A.  a.  (No.  557)  11  (2);  Q.  e.  (27  Vic.  No.  4)  9;  W.  A.  a.  (56  Vic.  No.  8)  11  (2).  —  Cp.  third 
Schedule,  Form  D. 

Shares  to  be  taken  by  subscribers.  18.  In  the  case  of  every  company  having 
a  capital  divided  into  shares,  each  subscriber  to  the  memorandum  of  association 
shall  write  opposite  to  his  name  the  number  of  shares  he  takes,  and  shall  take  not 
less  than  one  share.  —  See  notes  to  §  15,  supra. 

Stamp,  signature,  and  attestation.  19.  The  memorandum  of  association  shall 
bear  and  be  Uable  to  the  same  stamp  duty  as  if  it  were  a  deed  not  otherwise  charged 
according  to  the  provisions  of  the  Stamp  Duties  Act,  1908,  and  shall  be  signed 
by  each  subscriber  in  the  presence  of  and  be  attested  by  one  witness  at  the  least; 
and  that  attestation  shall  be  a  sufficient  attestation,  whether  the  signature  is 
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made  in  New  Zealand  or  not.  —  E.  §  6;  N.  S.  W.  a.  (No.  40  of  1899)  10;  V.  a.  (No.  1074) 
12;  T.  a.  (33  Vic.  No.  22)  11;  S.  A.  a.  (No.  557)  14;  W.  A.  a.  (56  Vic.  No.  8)  15. 

Effect  of  memorandum  of  association.  20.  1.  The  memorandum  of  association 
shall,  when  registered,  bind  the  company  and  the  members  thereof  to  the  same 
extent  as  if  each  member  had  duly  executed  the  same  as  a  deed  and  there  were 
in  the  memorandum  a  covenant  with  the  company  on  the  part  of  himself,  his 
executors  and  administrators,  to  observe  aU  the  conditions  of  such  memorandum, 
subject  to  the  provisions  of  this  Act.  2.  Save  as  provided  by  this  Act,  no  alteration 
shall  be  made  by  any  company  in  the  conditions  contained  in  its  memorandum 
of  association.  —  See  notes  to  §  19,  supra. 

Member  defined.  21.  The  subscribers  of  the  memorandum  of  association 
of  any  company  shall  be  deemed  to  have  agreed  to  become  members  of  the 
company  whose  memorandum  they  have  subscribed,  and  upon  the  registration 
of  the  company  shall  be  entered  as  members  on  the  register  of  members  hereinafter 
mentioned;  and  every  other  person  who  has  agreed  to  become  a  member  of  a  com- 
pany, and  whose  name  is  entered  on  the  register  of  members,  shall  be  deemed  to 
be  a  member  of  the  company.  —  E.  §  24;  N.  S.  W.  a.  (No.  40  of  1899)  18;  V.  a.  (No.  1074) 
^4;  T.  a.  (33  Vic.  No.  22)  23;  S.  A.  a,.  (No.  557)  26;  Q.  c.  (27  Vic.  No.  4)  22;  W.  A.  a.  (56  Vic. 
No.  8)  27. 

Articles  of  association. 

Regulations  to  be  prescribed  by  articles  of  association.  22.  1.  The  memorandum 
of  association  may  in  the  case  of  a  company  limited  by  shares,  and  shall  in  the 
case  of  a  company  hmited  by  guarantee  or  unlimited,  be  accompanied,  when  regis- 
tered, by  articles  of  association  signed  by  the  subscribers  to  the  memorandum 
of  association,  and  prescribing  such  regulations  for  the  company  as  such  subscribers 
deem  expedient.  2.  The  articles  shall  be  expressed  in  separate  paragraphs  numbered 
arithmetically.  3.  They  may  adopt  all  or  any  of  the  regulations  in  Table  A  in  the 
second  Schedule  hereto.  4.  They  shall,  in  the  case  of  an  unhmited  company  having 
a  capital  divided  into  shares,  state  the  amount  of  capital  with  which  the  company 
proposes  to  be  registered;  and  in  the  case  of  a  company,  whether  limited  by  guarantee 
or  imhmited,  not  having  a  capital  divided  into  shares,  state  the  number  of  members 
with  which  the  company  proposes  to  be  registered,  for  the  purpose  of  enabhng 
the  Registrar  to  determine  the  fees  payable  on  registration.  —  E.  §§  lo,  12;  N.  S. 
W.  a.  (No.  40  of  1899)  12;  V.  a.  (No.  1074)  14;  T.  a.  (33  Vic.  No.  22)  14;  S.  A.  a.  (No.  557)  15; 
Q.  e.  (27  Vic.  No.  4)  14;  W.  A.  a.  (56  Vic.  No.  8)  16. 

Application  of  Table  A.  23.  In  the  case  of  a  company  hmited  by  shares,  if  the 
memorandum  of  association  is  not  accompanied  by  articles  of  association,  or  in  so 
far  as  the  articles  do  not  exclude  or  modify  the  regulations  contained  in  Table  A 
in  the  second  Schedule  hereto,  the  last-mentioned  regulations  shall,  so  far  as  the 
same  are  apphcable,  be  the  regulations  of  the  company  in  the  same  manner  and 
to  the  same  extent  as  if  they  had  been  inserted  in  articles  of  association  and 
such  articles  had  been  duly  registered.  —  E.  §  11;  N.  S.  W.  a.  (No.  40  of  1899)  13;  V. 

a.  (No.  1074)  15;  T.  a.  (33  Vic.  No.  22)  15;   S.  A.  a.  (No.  557)  16;   Q.  e.  (27  Vic.  No.  4)  14;  W.  A. 
a.  (56  Vic.  No.  8)  17. 

Stamp  duty,  signature,  and  effect  of  articles  of  association.  24.  1.  The  articles 
of  association  shall  be  printed.  2.  They  shaU  bear  and  be  hable  to  the  same  stamp 
duty  as  if  they  were  contained  in  a  deed  not  otherwise  charged  according  to  the 
provisions  of  the  Stamp  Duties  Act,  1908.  3.  They  shall  be  signed  by  each 
subscriber  in  the  presence  of  and  be  attested  by  one  witness  at  the  least; 
and  such  attestation  shall  be  a  sufficient  attestation,  whether  the  signature 
is  made  in  New  Zealand  or  not.  4.  When  registered,  they  shall  bind  the  com- 
pany and  the  members  thereof  to  the  same  extent  as  if  each  member  had  duly 
executed  the  same  as  a  deed,  and  there  were  in  such  articles  a  covenant  with  the 
company  on  the  part  of  himself,  his  executors  and  administrators,  to  conform  to 
all  the  regulations  contained  in  such  articles,  subject  to  the  provisions  of  this  Act. 
5.  All  moneys  payable  by  any  member  to  the  company  in  pursuance  of  any  of  the 
conditions  or  regulations  of  the  company  shall  be  deemed  to  be  a  debt  due  from 
such  member  to  the  company.   —   E.  §§  12,  14;  N.  S.  W.  ».  (No.  40  of  1899)  14;  V.  a. 

(No.  1074)  16;   T.  a.  (33  Vic.  No.  22)  16;    S.  A.  a.  (No.  557)  18;  Q.  o.   (27  Vic.  No.  4)  15;    W.  A. 
a.  (56  Vic.  No.  8)  19. 

Copies  of  memorandum  and  articles  to  be  given  to  members.  25,  A  copy  of  the 
memorandum  of  association,  having  annexed  thereto  the  articles  of  association 
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(if  any),  shall  be  forwarded  to  every  member,  at  his  request,  on  payment  for  each 
copy  of  the  sum  of  two  shillings  or  such  less  sum  as  may  be  prescribed  by  the  com- 
pany; and  if  any  company  commits  any  breach  of  this  section  it  shaU.  for  each 
offence  be  Uable  to  a  fine  not  exceeding  five  pounds.  —  E.  §  18;  N.  S.  W.  a.  (No.  40 
of  1899)  233;  V.  a.  (No.  1074)  20;  T.  a.  (33  Vic.  No.  22)  19;  S.  A.  o.  (No.  557)  22;  Q.  e.  (27  Vic. 
No.  4)  18;  W.  A.  a.  (56  Vic.  No.  8)  23. 

Incorporation  and  name  of  company. 
Memorandum  and  articles  of  association  to  be  registered.  Effect  of  registration. 
Certificate  conclusive.  Incorporation  of  company.  26.  1.  The  memorandum  of  asso- 
ciation and  the  articles  of  association  (if  any)  shall  be  delivered  to  the  Registrar, 
who  shall  retain  and  register  the  same  upon  payment  of  the  prescribed  fees.  2.  A 
statutory  declaration  by  the  soUcitor  (if  any)  engaged  in  the  formation  of  the  com- 
pany, or  the  directors  (if  any),  or  the  subscribers  of  the  memorandum  of  association, 
that  all  or  any  of  the  requirements  of  this  Act  in  respect  of  registration  and  of  mat- 
ters precedent  or  incidental  thereto  have  been  comphed  with  shall  be  produced 
to  the  Registrar,  who  may  accept  the  same  as  sufficient  evidence  of  such  compUance. 
3.  Upon  the  registration  of  the  memorandum  of  association  and  of  the  articles  of 
association,  where  such  articles  are  required  by  this  Act  or  by  desire  of  the  parties 
to  be  registered,  the  Registrar  shall  issue  a  certificate  under  his  hand  that  the  com- 
pany is  incorporated,  and,  in  the  case  of  a  limited  company  that  the  company  is 
Umited.  4.  Every  certificate  of  incorporation,  whether  issued  before  or  after  the 
coming  into  operation  of  this  Act,  shall  be  conclusive  evidence  that  all  statutory 
requirements  in  respect  of  registration  and  of  matters  precedent  and  incidental 
thereto  have  been  comphed  with,  and  that  the  association  is  a  company  author- 
ised to  be  registered  and  duly  registered  under  this  Act  or  under  any  Act  here- 
tofore in  force,  as  the  case  may  be.  5.  Upon  the  issue  of  such  certificate  the  sub- 
scribers of  the  memorandum  of  association,  together  with  ah  other  persons  who 
from  time  to  time  become  members  of  the  company,  shall,  as  from  the  date  of 
incorporation  mentioned  in  the  certificate,  be  a  body  corporate  by  the  name  con- 
tained in  the  memorandum  of  association,  capable  forthwith  of  exercising  all  the 
functions  of  an  incorporated  company,  and  having  perpetual  succession  and  a 
common  seal,  with  power  to  hold  lands,  but  with  such  habUity  on  the  part  of  the 
members  to  contribute  to  the  assets  of  the  company  in  the  event  of  the  same  being 
wound  up  as  is  hereinafter  mentioned.  —  E.  §§  15,  16,  17;  N.  S.  W.  a.  (No.  40  of  1899) 
15,  16,  17;  V.  a.  (No.  1074)  17,  18,  f.  (No.  1482)  164;  T.  a.  (33  Vic.  No.  22)  17,  18,  c.  (69  Vic. 
No.  19)  27;  S.  A.  a.  (No.  557)  19,  20,  91,  250;  Q.  e.  (27  Vic.  No.  4)  16,  17;  W.  A.  a.  (56  Vic. 
No.  8)  20,  21,  93,  250. 

Prohibition  against  identity  of  names  in  companies.  27.  No  company  shall 
be  registered  under  a  name  identical  with  that  by  which  an  existing  company  is 
already  registered,  or  so  nearly  resembhng  the  same  as  to  be  calculated  to  deceive, 
except  where  such  existing  company  is  in  the  course  of  being  dissolved,  and  testifies 
its  consent  in  such  manner  as  the  Registrar  requires.  —  E.  §  8;  N.  S.  W.  a.  (No.  4() 
of  1899)  234;  V.  a.  (No.  1074)  21;  T.  a.  (33  Vic.  No.  22)  20;  S.  A.  a.  (No.  557)  23;  Q.  e.  (27  Vic. 
No.  4)  19;  W.  A.  a.  (56  Vic.  No.  8)  24. 

Name  to  be  changed  where  likely  to  mislead.  28.  If  any  company,  through  inad- 
vertence or  otherwise,  is  without  such  consent  as  aforesaid  registered  by  a  name 
identical  with  that  by  which  an  existing  company  is  registered,  or  so  nearly  resem- 
bhng the  same  as  to  be  calculated  to  deceive,  such  first-mentioned  company  may, 
with  the  sanction  of  the  Court,  change  its  name  in  the  manner  hereinafter  provided 
and  with  the  hke  effect.  —  See  notes  to  §  27,  supra. 

Part  III.    Distribution   of    Capital,    and  Liability    of  Members   of 
Companies.     Shares  and  transfer  of  shares. 

Shares  to  be  numbered.  29.  In  the  case  of  a  company  having  a  capital  divided 
into  shares,  each  share  shall  be  distinguished  by  its  appropriate  number.  —  B. 
§  22;  N.  S.  W.  a.  (No.  40  of  1899)  235;  V.  a.  (No.  1074)  23;  T.  a.  (33  Vic.  No.  22)  22;  S.  A. 
a.  (No.  557)  24;  Q.  e.  (27  Vic.  No.  4)  21;  W.  A.  a.  (56  Vic.  No.  8)  25. 

Nature  of  interest  in  company.  30.  The  shares  or  other  interest  of  any  member 
in  a  company  shall  be  personal  property,  capable  of  being  transferred  in  manner 
provided  by  the  regulations  of  the  company,  and  shall  not  be  of  the  nature  of  real 
estate.  —  See  notes  to  §  29,  supra. 
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Certificate  of  shares  or  stock  evidence  of  title.  31.  1.  A  certificate  under  the 
common  seal  of  the  company,  specifying  any  share  or  shares  or  stock  held  by  any 
member  of  a  company,  shall  be  prima  facie  evidence  of  the  title  of  the  member 
to  the  share  or  shares  or  stock  therein  specified.  2.  Every  such  certificate  issued 
by  a  company  shall  have  printed  thereon  particulars  of  any  preferential,  deferred, 
quahfied,  special,  or  hmited  rights,  privileges,  or  conditions  attaching  to  the  shares 
or  stock  specified  therein,  whether  attaching  b'y  the  company's  memorandum  or 
articles  of  association,  or  any  resolution  of  the  company  or  of  the  directors. 
3.  Every  director  and  manager  who  issues  any  certificate  in  breach  of  this  section 
is  Uable  to  a  fine  not  exceeding  fifty  pounds.  4.  The  omission  to  comply  with  this 
section  shall  not  affect  the  rights  of  any  holder  of  shares  or  stock.  5.  Where  the 
rights,  privileges,  or  conditions  attaching  to  any  shares  or  stock  are  varied  or  altered, 
the  company  may  by  notice  to  the  holders  of  such  shares  or  stock  require  any  cer- 
tificate issued  in  respect  thereof  to  bs  surrendered  to  the  company,  and  all  such 
certificates  shall  be  so  surrendered  accordingly  on  the  issue  by  the  company  of 
fresh  certificates  showing  particulars  of  the  new  or  varied  rights,  privileges,  or 
conditions  attaching  to  such  shares  or  stock.  6.  Where  after  such  notice  is  sent 
to  the  holder  of  any  shares  or  stock  the  certificate  is  not  surrendered,  the  company 
shall  be  under  no  further  Uabihty  in  respect  thereof,  or  of  the  shares  or  stock  for 
which  it  was  issued,  than  it  woiild  have  been  under  had  such  certificate  been  surren- 
dered and  a  fresh  certificate  as  aforesaid  issued.  —  E.  §  23;  N.  S.  W.  a.  (No.  40  of 
1899)  238;  V.  a.  (No.  1074)  32;  T.  a.  (33  Vic.  No.  22)  33;  S.  A.  a.  (No.  557)  32;  Q.  e.  (27  Vic. 
No.  4)  30;  W.  A.  a.  (56  Vic.  No.  4)  33. 

Transfer  by  personal  representative.  32.  A  transfer  of  the  share  or  other  interest 
of  a  deceased  member  of  a  company  made  by  his  executor  or  administrator  shall, 
notwithstanding  such  executor  or  administrator  may  not  himself  be  a  member, 
be  of  the  same  vahdity  as  if  he  had  been  a  member  at  the  time  of  the  execution 
of  the  instrument  of  transfer.  —  E.  §  29;  N.  S.  W.  a.  (No.  40  of  1899)  236;  V.  a.  (No.  1074) 
25;  T.  a.  (33  Vic.  No.  22)  24;  S.  A.  a.  (No.  557)  27;  Q.  e.  (27  Vic.  No.  4)  23;  W.  A.  a.  (56  Vic. 
No.  8)  28. 

Liability  of  executors  as  registered  holders  of  shares.  33.  Where  any  deceased 
person  was  at  the  time  of  his  death  registered  or  equitably  entitled  to  be  registered 
as  the  holder  of  a  share  in  a  company  the  executor  or  administrator  of  such  person 
may,  with  the  consent  of  the  directors  of  the  company,  and,  where  the  deceased 
was  equitably  entitled  as  aforesaid,  with  the  consent  of  the  registered  holder,  be 
registered  as  such  executor  or  administrator,  and  on  such  registration  shall  in  respect 
of  such  share  be  subject  to  the  same  habihties  and  no  more  as  he  would  have  been 
subject  to  if  such  share  had  remained  or  been  in  the  name  of  such  deceased  person. 

Transfer  may  be  registered  at  request  of  transferor.  34.  A  company  shall,  on 
the  apphcation  of  the  transferor  of  any  share  or  interest  in  the  company,  enter  in 
its  register  of  members  the  name  of  the  transferee  of  such  share  or  interest  in  the 
same  manner  and  subject  to  the  same  conditions  as  if  the  apphcation  for  such  entry 
had  been  made  by  the  transferee.  —  E.  §  28;  N.  S.  W.  a.  (No.  40  of  1899)  56;  V.  f. 
(No.  1482)  169;  T.  c.  (59  Vic.  No.  19)  10;  S.  A.  a.  (No.  557)  Sched.  II.  A.  18;  Q.  f.  (53  Vic. 
No.  18)  30;  W.  A.  a.  (56  Vic.  No.  8)  Sched.  II.  A.  18.  —  Semble,  on  a  sale  of  shares  not  on  the 
Stock  Exchange  there  is  no  implied  contract  that  the  transferor  vrill  procure  registration  of 
the  transfer.  —  Forsyth  v.  Parker,  15  L.  R.  (N.  Z.)  282. 

Transfer  of  shares  on  which  call  unpaid.  35.  It  shall  be  the  duty  of  the  directors 
of  a  company  to  refuse  to  register  a  transfer  of  any  shares  on  which  any  call  or 
instalment  is  due  and  unpaid,  and  every  director  who  authorises  the  registration 
of  a  transfer  of  such  shares  shall  be  liable  to  pay  to  the  company  the  amount  due 
to  the  company  in  respect  of  such  shares  at  the  time  of  such  registration.  —  N. 
S.  W.  a.  (No.  40  of  1899)  Sched.  II.  A.  10;  V.  a.  (No.  1074)  Sched.  II.  A.  10;  T.  a.  (33  Vic.  No.  22) 
Sched.  I.  A.  10;  S.  A.  a.  (No.  557)  Sched.  II.  A.  12;  Q.  e.  (27  Vic.  No.  4)  Sched.  I.  A.  10;  W.  A. 
a.  (56  Vic.  No.  8)  Sched.  II.  A.  12.  —  Where  registration  of  the  transfer  of  shares  is  lawfully 
refiised  by  the  directors  the  transferor  is  entitled  to  recover  from  the  transferee  the  amount  of 
subsequent  calls  which  he  has  been  compelled  to  pay.  —  Forsyth  v.  Parker,  15  L.  R.  (N.  Z.) 
282;  Kebbell  v.  Ollivier,  19  L.  R.  (N.  Z.)  462. 

Shares  differing  as  to  liability  to  calls,  etc. 
Company  may  have  some  shares  fully  paid  and  others  not.   36.  Nothing  herein 
BhaU  be  deemed  to  prevent  any  company,  if  authorised  by  its  regulations,  from 
doing   all   or  any  of  the  following  things,  namely:    a)  Making  arrangements  on 
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the  issue  of  shares  for  a  difference  between  the  holders  of  such  shares  in  respect 
of  the  amount  of  calls  to  be  paid,  and  in  the  time  of  payment  of  such  calls ;  b)  Accept- 
ing from  any  member  of  the  company  who  assents  thereto  the  whole  or  a  part 
of  the  amoTxnt  remaining  unpaid  on  any  share  or  shares  held  by  him,  either  in 
discharge  of  the  amount  of  a  call  payable  in  respect  of  any  other  share  or  shares 
held  by  him,  or  without  any  call  having  been  made ;  c)  Paying  dividend  in  pro- 
portion to  the  amount  paid  up  on  each  share  in  cases  where  a  larger  amount  is 
paid  up  on  some  shares  than  on  others.  —  E.  §  39;  N.  S.  W.  a.  (No.  40  of  1899)  54; 

T.  a,.  (33  Vic.  No.  22)  41;  S.  A.  a,.  (No.  557)  79;  Q.  f.  (53  Vic.  No.  18)  27;  W.  A.  a.  (56  Vic. 
No.  8)  81.  —  See  In  re  Federal  Portland  Cement  Co.,  8  N.  Z.  Gaz.  L.  R.  203;  In  re  Wood  &  Sons, 
Ltd.,;  25  L.  R.  (N.  Z.)  326. 

Reserve  capital. 
In  limited  company.  37.  A  hmited  company  may  by  special  resolution  declare 
that  any  portion  of  its  capital  not  already  called  up  shall  not  be  called  up  except 
in  the  event  of  and  for  the  purposes  of  the  company  being  wound  up ;  and  thereupon 
it  shall  not  be  lawful  to  call  up  such  portion  of  capital  except  in  such  event  and 
for  such  purposes.  —  E.  §  59;  S.  A.  a.  (No.  557)  78  (1);  W.  A.  a.  (56  Vic.  No.  8)  80  (1).  — 
Such  a  company,  in  so  far  as  the  position  of  shareholders  is  concerned,  is  analogous  to  a 
guarantee  company  with  a  share  capital. 

Subdivision  and  consolidation  of  shares. 
Shares  may  be  divided  into  shares  of  smaller  amount.  Proportion  between 
amounts  paid  and  unpaid  on  shares  to  be  preserved.  38.  A  company  Hmited  by  shares, 
if  authorised  by  its  regulations,  may  by  special  resolution  so  far  modify  the  con- 
ditions contained  in  its  memorandum  of  association  as:  a)  To  divide  its  capital, 
or  any  part  thereof,  by  subdivision  of  its  existing  shares  or  any  of  them  into  shares 
of  smaller  amount  than  is  fixed  by  its  memorandum  of  association;  b)  To  consol- 
idate and  divide  its  capital,  or  any  part  thereof,  into  shares  of  larger  amount  than 
its  existing  shares;  c)  To  convert  its  paid-up  shares  into  stock;  d)  To  reconvert 
such  stock  into  paid-up  shares  of  any  denomination:  Provided  that,  in  the  sub- 
division of  the  existing  shares,  the  proportion  between  the  amount  paid  and  the 
amount  (if  any)  unpaid  on  each  share  of  reduced  amount  shall  be  the  same  as  it 
was  in  the  case  of  the  existing  share  or  shares  from  which  the  share  of  reduced 

amount  is  derived.  —  E.  §41;  N.  S.  W.  a.  (No.  40  of  1899)  51  (1)  (2);  V.  a.  (No.  1074)  8;  T.  a. 
(33  Vic.  No.  22)  30;  S.  A.  a.  (No.  557)  68  (3),  70,  71;  Q.  f.  (53  Vic.  No.  18)  16;  W.  A.  a.  (56  Vic. 
No.  8)  70  (3),  72,  73. 

Statement  of  shares  as  altered  to  be  embodied  in  memorandum  of  association. 

39.  The  statement  of  the  number  and  amount  of  the  shares  into  which  the  capital 
of  the  company  is  divided  contained  in  every  copy  of  the  memorandum  of 
association  issued  after  the  passing  of  any  such  special  resolution  shall  be  in  accord- 
ance with  such  resolution;  and  any  company  that  makes  default  in  complying 
with  the  provisions  of  this  section  is  Uable  to  a  fine  not  exceeding  one  pound  for 
each  copy  in  respect  of  which  such  default  is  made;  and  every  director  and 
manager  of  the  company  who  knowingly  or  wilfully  authorises  or  permits  such 
default  is  hable  to  a  hke  fine.  —  E.  §41;  N.  S.  W.  a.  (No.  40  of  1899)  51  (3);  V.  a. 
(No.  1074)  9;  T.  a.  (33  Vic.  No.  22)  31;  S.  A.  a.  (No.  557)  72;  Q.  f.  (53  Vic.  No.  18)  17;  W.  A.  a. 
(56  Vic.  No.  8)  74. 

Company  to  give  notice  of  consolidation  or  of  conversion  of  capital  into  stock. 

40.  Every  company  having  a  capital  divided  into  shares  that  has  consoUdated 
and  divided  its  capital  into  shares  of  larger  amount  than  its  existing  shares,  or 
has  converted  any  portion  of  its  capital  into  stock,  or  has  reconverted  such  stock 
into  paid-up  shares,  shall  give  notice  to  the  Registrar  of  such  consohdation,  division, 
conversion,  or  reconversion,  specifying  the  shares  so  consoUdated,  divided,  con- 
verted, or  reconverted.  —  E.  §  42;  N.  S.  W.  a.  (No.  40  of  1899)  22;  V.  a.  (No.  1074) 
29;  T.  a.  (33  Vic.  No.  22)  28;  S.  A.  a.  (No.  557)  76;  Q:  e.  (27  Vic.  No.  4)  27;  W.  A.  a.  (56  Vic. 
No.  8)  78. 

Effect  of  conversion  of  shares  into  stock.  41.  Where  any  company  having 
a  capital  divided  into  shares  has  converted  any  portion  of  its  capital  into  stock, 
and  has  given  notice  of  such  conversion  to  the  Registrar,  aU  the  provisions  of  this 
Act  apphcable  to  shares  only  shall  cease  as  to  so  much  of  the  capital  as  is  converted 
into  stock;  and  the  register  of  members  hereby  required  to  be  kept  by  the  com- 
pany, and  the  Ust  of  members  to  be  forwarded  to  the  Registrar,  shall  show  the 
amount  of  stock  held  by  each  member,  instead  of  the  amoxmt  of  shares  and  the 
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particulars  relating  to  shares  hereinbefore  required.  —  E.  §  43;  N.  S.  W.  a.  (No.  40  of 
1899)  23;  V.  a.  (No.  1074)  30;  T.  a.  (33  Vic.  No.  22)  29;  S.  A.  a.  (No.  557)  77;  Q.  e.  (27  Vic. 
No.  4)  28;  W.  A.  a.  (56  Vic.  No.  8)  79. 

Increase  of  capital  or  members. 

Increase  of  capital  or  conversion  into  stock.  42.  Any  company  Umited  by 
shares  may,  if  authorised  to  do  so  by  its  regulations,  modify  the  conditions  con- 
tained in  its  memorandum  of  association  so  as  to  increase  its  capital  by  the  issue 
of  new  shares  of  such  amoiint  as  it  thinks  expedient.  —  E.  §  41  (1);  N.  S.  W.  a. 
(No.  40  of  1899)  11;  V.  a.  (No.  1074)  13;  T.  a.  (33  Vic.  No.  22)  12;  S.  A.  o,.  (No.  557)  14  (2),  68  (1); 
Q.  B.  (27  Vic.  No.  4)  11;  W.  A.  a,.  (56  Vic.  No.  8)  15,  70  (1). 

Notice  of  increase  to  be  sent  to  Registrar.  43.  1.  Where  a  company  has  a  capital 
divided  into  shares,  whether  such  shares  have  or  have  not  been  converted  into 
stock,  notice  of  any  increase  in  such  capital  beyond  the  registered  capital,  and, 
where  a  company  has  not  a  capital  divided  into  shares,  notice  of  any  increase  in 
the  number  of  members  beyond  the  registered  number,  shall  be  given  to  the  Re- 
gistrar, in  the  case  of  an  increase  of  capital,  within  fifteen  days  from  the  date  of 
the  passing  of  the  resolution  by  which  such  increase  was  authorised,  and,  in  the 
case  of  an  increase  of  members,  within  fifteen  days  from  the  time  at  which 
such  increase  of  members  was  resolved  on  or  took  place;  and  the  Registrar  shall 
forthwith  record  the  amount  of  such  increase  of  capital  or  members.  2.  If  such 
notice  is  not  given  within  the  period  aforesaid,  the  company  in  default  shall  be 
liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during  which  such  default 
continues  and  every  director  and  manager  of  the  company  who  knowingly  and 
wilfully  authorises  or  permits  such  default  is  hable  to  a  hke  fine.  —  E.  §  44;  N.  S. 
W.  a,.  (No.  40  of  1899)  24;  V.  a.  (No.  1074)  35;  T.  a.  (33  Vic.  No.  22)  36;  S.  A.  a.  (No.  557) 
75;   Q.  e.  (27  Vic.  No.  4)  33;  W.  A.  a.  (56  Vic.  No.  8)  77. 

Reduction  of  capital. 
Power  of  company  to  reduce  capital.    Company  to  add  "and  reduced"  to  its 
name.  Company  to  apply  to  the  Court  for  an  order  confirming  reduction.  44.  1.  Any 

company  hmited  by  shares  may,  if  authorised  so  to  do  by  its  regulations,  by  special 
resolution  modify  the  conditions  contained  in  its  memorandum  of  association  so 
as  to  reduce  its  capital,  including  paid-up  capital;  but  no  such  resolution  for  reduc- 
ing the  capital  of  any  company  shaU  come  into  operation  until  an  order  of  the 
Court  has  been  registered  by  the  Registrar  as  hereinafter  mentioned.  2.  The  com- 
pany shall,  after  the  date  of  the  passing  of  any  special  resolution  for  reducing  its 
capital,  add  to  its  name,  until  such  date  as  the  Court  appoints,  the  words  "and 
reduced"  as  the  last  words  in  its  name;  and  these  words  shall,  until  such  date,  be 
deemed  to  be  part  of  the  name  of  the  company.  3.  The  company  may  apply  to  the 
Court  by  petition  for  an  order  confirming  the  reduction,  and  on  the  hearing  of  the 
petition  the  Court,  if  satisfied  that,  with  respect  to  every  creditor  of  the  company 
who  under  the  provisions  of  this  Act  is  entitled  to  object  to  the  reduction,  either 
his  consent  to  the  resolution  has  been  obtained,  or  his  debt  or  claim  has  been  dis- 
charged or  has  determined  or  has  been  secured  as  hereinafter  provided,  may  make 
an  order  confirming  the  reduction  on  such  terms  and  subject  to  such  conditions 
as  it  deems  fit.  —  E.  §§  46,  47,  48;  N.  S.  W.  a.  (No.  40  of  1899)  39—42;  V.  f.  (No.  1482) 
88,  89;  T.  d.  (60  Vic.  No.  3)  3—5;  S.  A.  a.  (No.  557)  68  (5),  69,  70  (1)  (6);  Q.  f.  (53  Vic.  No.  18) 
4—6;   W.  A.  a.  (56  Vic.  No.  8)  70  (5),  71,  72  (1)  (6). 

Creditors  may  object  to  reduction.  List  of  objecting  creditors  to  be  settled  by 
the  Court.  45.  1.  Where  a  company  proposes  to  reduce  its  capital,  every  creditor 
of  the  company  who  at  the  date  fixed  by  the  Court  is  entitled  to  any  debt  or  claim 
which,  if  that  date  where  the  commencement  of  the  winding-up  of  the  company, 
would  be  admissible  in  proof  against  the  company  shall  be  entitled  to  object  to 
the  proposed  reduction  and  to  be  entered  in  the  hst  of  creditors  so  entitled  to 
object.  2.  The  Court  shall  settle  a  hst  of  such  creditors,  and  for  that  purpose  shall 
ascertain  as  far  as  possible,  without  requiring  an  apphcation  from  any  creditor, 
the  names  of  such  creditors  and  the  natiu-e  and  amount  of  their  debts  or  claims, 
and  may  pubhsh  notices  appointing  a  certain  day  or  days  within  which  credit- 
ors of  the  company  who  are  not  entered  on  the  hst  are  to  claim  to  be  entered 
thereon,  or  to  be  excluded  from  the  right  of  objecting  to  the  proposed  reduction. 
—  E.  §  49  (1,  2);  N.  S.  W.  a.  (No.  40  of  1899)  43  (1)  (3);  V.  f.  (No.  1482)  90;  T.  d.  (60 
Vic.  No.  3)  7;  S.  A.  «,.  (No.  557)  70  (3)  (5);  Q.  f.  (53  Vic.  No.  18)  9;  W.  A.  a.  (66  Vic.  No.  8)  72 
(3)  (5). 
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Court  may  dispense  with  consent  of  creditor  on  security  being  given  for  his 
debt.  46.  Where  a  creditor  whose  name  is  entered  on  the  list  of  creditors,  and  whose 
debt  or  claim  is  not  discharged  or  determined,  does  not  consent  to  the  proposed 
reduction  the  Court  may  (if  it  thinks  fit)  dispense  with  such  consent  on  the  com- 
pany securing  the  payment  of  the  debt  or  claim  of  such  creditor  by  setting  apart 
and  appropriating,  in  such  manner  as  the  Court  directs,  a  sum  of  such  amount  as 
is  hereinafter  mentioned,  that  is  to  say:  a)  If  the  company  admits  such  debt 
or  claim,  or,  though  not  admitting  the  same,  is  willing  to  set  apart  and  appropriate 
the  fuU  amount  thereof,  then  the  fuU  amount  of  the  debt  or  claim  shall  be  set  apart 
and  appropriated ;  b)  If  the  company  does  not  admit  and  is  not  willing  to  set  apart 
and  appropriate  the  full  amount  of  such  debt  or  claim,  or  if  the  amount  is  contingent 
or  not  ascertained,  then  the  Court  may  (if  it  thinks  fit)  inquire  into  and  adjudicate 
upon  the  validity  of  such  debt  or  claim  and  the  amount  for  which  the  company 
is  Uable  in  respect  thereof,  in  the  same  manner  as  if  the  company  were  being  wound 
up  by  the  Court;  and  the  amount  fixed  by  the  Court  on  such  inquiry  and  adju- 
dication shaU  be  set  apart  and  appropriated.  —  E.  §  49  (3,  4);  N.  S.  W.  a.  (No.  40  of 

1899)  44;  V.  f.  (No.  1482)  91;  T.  d.  (60  Vic.  No.  3)  8;  S.  A.  ».  (No.  557)  70  (7);  Q.  f.  (53  Vic. 
No.  18)  10;  W.  A.  a.  (56  Vic.  No.  8)  72  (7). 

Order  confirming  reduction  and  minute  to  be  registered.  Minute  to  form  part 
of  memorandum  of  association.  47.  1.  The  Registrar,  upon  the  production  to  him 
of  an  order  of  the  Court  confirming  the  reduction  of  the  capital  of  the  company, 
and  the  delivery  to  him  of  a  copy  of  the  order  and  of  a  minute  (approved  by  the 
Court)  showing  the  amount  of  the  capital  of  the  company  as  altered  by  the  order, 
the  number  of  shares  into  which  it  is  to  be  divided,  and  the  amount  of  each  share, 
shall  register  the  order  and  minute;  and,  on  registration,  the  special  resolution 
confirmed  by  the  order  so  registered  shall  take  effect.  2.  Notice  of  such  registration 
shall  be  pubUshed  in  such  manners  as  the  Court  directs.  3.  The  Registrar  shaU. 
certify  under  his  hand  the  registration  of  the  order  and  minute;  and  his  certi- 
ficate shall  be  conclusive  evidence  that  all  the  requirements  of  this  Act  with 
respect  to  the  reduction  of  capital  have  been  compHed  with,  and  that  the 
capital  of  the  company  is  such  as  is  stated  in  the  minute.  4.  The  minute, 
when  registered,  shall  be  deemed  to  be  substituted  for  the  corresponding  part 
of  the  memorandum  of  association  of  the  company,  and  shall  be  of  the  same 
vaUdity  and  subject  to  the  same  alterations  as  if  it  had  been  originally  contained 
in  the  memorandum  of  association.  5.  Subject  to  the  provisions  of  this  Act,  no 
member  of  the  company,  whether  past  or  present,  shaU  be  Uable  in  respect  of 
any  share  to  any  call  or  contribution  exceeding  in  amount  the  difference  (if  any) 
between  the  amount  paid  on  such  share  and  the  amount  of  the  shares  as  fixed  by 

the  minute.  —  E.  §§  50,  51,  52;  N.  S.  W.  a,.  (No.  40  of  1899)  46,  47;  V.  f.  (No.  1482)  92,  93, 
95;  T.  d.  (60  Vic.  No.  3)  11,  12,  14;  S.  A.  a.  (No.  557)  71.  72  (1)  (2);  Q.  f.  (53  Vic.  No.  18)  11, 
12,  14;     W.  A.  a.  (56  Vic.  No.  8)  73,  74  (1)  (2). 

Saving  of  rights  of  creditors  who  are  ignorant  of  the  proceedings.  Liability  of 
members  to  contribute  for  payment  of  claim  of  such  creditors.  48.  1.  If  any  creditor 
who  is  entitled  in  respect  of  any  debt  or  claim  to  object  to  the  reduction  of  the 
capital  of  a  company  is  in  consequence  of  his  ignorance  of  the  proceedings  taken  with 
a  view  to  such  reduction,  or  of  their  nature  and  effect  with  respect  to  his  claim, 
not  entered  on  the  list  of  creditors,  and  after  such  reduction  the  company  is  unable, 
within  the  meaning  of  section  one  hundred  and  seventy-eight  hereof,  to  pay  to  the 
creditor  the  amount  of  such  debt  or  claim,  every  person  who  was  a  member  of  the 
company  at  the  date  of  the  registration  of  the  order  and  minute  relating  to  the  reduc- 
tion of  the  capital  of  the  company  shall  be  liable  to  contribute,  for  the  payment  of 
such  debt  or  claim,  an  amount  not  exceeding  the  amount  he  would  have  been  hable 
to  contribute  if  the  company  had  commenced  to  be  wound  up  on  the  day  prior  to 
such  registration.  2.  On  the  company  being  wound  up,  the  Court,  on  the  appU- 
cation  of  such  creditor,  and  on  proof  that  he  was  ignorant  of  the  proceedings  taken 
with  a  view  to  the  reduction,  or  of  their  nature  and  effect  with  respect  to  his  claim, 
may,  if  it  thinks  fit,  settle  a  Ust  of  such  contributories  accordingly,  and  make  and 
enforce  calls  and  orders  on  the  contributories  settled  on  such  hst  in  the  same  manner 
in  all  respects  as  if  they  were  ordinary  contributories  in  a  winding-up.  3.  Nothing 
in  this  section  shall  affect  the  rights  of  the  contributories  of  the  company  among 
themselves.  —  E.  §  53;  N.  S.  W.  a.  (No.  40  of  1899)  48;  V.  f.  (No.  1482)  94;  T.  d.  (60  Vic.  No.  3) 
13;  S.  A.  a.  (No.  557)  73;  Q.  f.  (53  Vic.  No.  18)  13;  W.  A.  «,.  (56  Vic.  No.  8)  75. 
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Minute  to  be  embodied  in  memorandum  of  association.  49.  The  minute, 
when  registered,  shall  be  embodied  in  every  copy  of  the  memorandum  of  asso- 
ciation issued  after  its  registration,  and  if  any  company  makes  default  in  comply- 
ing with  this  section  it  shall  be  Uable  to  a  fine  not  exceeding  one  pound  for  each 
copy  in  respect  of  which  such  default  is  made;  and  every  director  and  manager 
of  the  company  who  knowingly  and  wilfully  authorises  or  permits  such  default 
is  Uable  to  a  like  fine.  —  E.  §  52;  N.  S.  W.  a.  (No.  40  of  1899)  49;  V.  f.  (No.  1482)  95; 
T.  d.  (60  Vic.  No.  3)  14;  S.  A.  a.  (No.  557)  72  (2);  Q.  f.  (53  Vic.  No.  18)  14;  W.  A.  a.  (56  Vic. 
No.  8)  74  (2). 

Concealing  name  of  creditor.  50.  If  any  director,  manager,  or  officer  of  the  com- 
pany wilfully  conceals  the  name  of  any  creditor  of  the  company  who  is  entitled 
to  object  to  the  proposed  reduction,  or  wilfully  misrepresents  the  nature  or  amount 
of  the  debt  or  claim  of  any  creditor  of  the  company,  or  if  any  director  or  manager 
of  the  company  aids  or  abets  in  or  is  privy  to  any  such  concealment  or  misrepresen- 
tation as  aforesaid,  every  such  director,  manager,  or  officer  shall  be  liable  to  three 
years'  imprisonment  with  hard  labour.  —  E.  §  54;  N.  S.  W.  a.  (No.  40  of  1899)  50;  V.  f. 
(No.  1482)  96;  T.  d.  (60  Vic.  No.  3)  15;  S.  A.  a.  (No.  557)  74;  Q.  f.  (53  Vic.  No.  18)  15;  W.  A. 
a.  (50  Vic.  No.  8)  76. 

Power  to  make  rules  concerning  the  foregoing  matters.  61.  1.  The  power  of 
making  rules  concerning  the  winding-up  of  companies  conferred  by  this  Act  upon 
the  Judges  of  the  Court  shall  extend  to  making  rules  concerning  matters  in  which 
the  Court  has  jurisdiction  under  sections  forty -four  to  forty-eight  hereof;  and  until 
such  rules  are  made,  and  in  so  far  as  no  provision  is  made  by  such  rules,  the  ordi- 
nary practice  of  the  Court  in  matters  of  the  same  nature  shall,  so  far  as  the  same 
is  applicable,  be  followed.  2.  In  any  proceeding  under  the  said  sections  the  Court 
may  make  such  order  as  to  costs  as  it  deems  fit.  —  E.   §238;  T.  ».  (33  Vic.  No.  22) 

205;  and  cp.  notes  to  §  162,  infra. 

Profits  may  be  divided  notwithstanding  loss  of  capital.  52.  1.  In  any  case  where 
—  a)  A  company  by  the  working  or  exhaustion  of  a  mine,  quarry,  patent,  timber 
right,  leasehold,  or  other  wasting  asset  in  the  ordinary  course  of  its  business  has 
reduced  the  net  value  of  its  capital  assets  to  an  amount  less  than  the  amount  of  the 
company's  paid-up  capital ;  or  b)  The  net  value  of  a  company's  capital  assets  is,  by  loss 
of  capital,  less  than  the  amount  of  the  company's  paid-up  capital,  whether  such 
loss  of  capital  be  a  reahsed  and  ascertained  loss  or  an  estimated  loss,  —  it  shall 
not  be  obligatory  on  such  company  before  declaring  a  dividend  from  the  profits 
on  the  company's  operations  for  any  period  to  have  the  company's  capital  reduced 
in  accordance  with  the  provisions  of  this  Act,  or  to  reinstate  any  lost  capital  out 
of  profits,  provided  that  the  auditor  or  auditors  of  the  company  certify  on  the 
company's  balance-sheet  for  the  period  in  respect  of  which  it  is  proposed  to  declare 
a  dividend  that  the  assets  of  the  company  other  than  the  profits  proposed  to  be 
divided  are,  upon  a  valuation  thereof  made  to  his  or  their  satisfaction,  more  than 
sufficient  to  pay  the  debts  and  habihties  (excluding  the  paid-up  capital)  of  the 
company.  2.  Nothing  herein  shall  be  construed  as  authorising  a  return  of  capital 
to  shareholders  excepting  such  as  may  be  involved  in  the  working  of  a  mine,  quarry, 
patent,  timber  right,  leasehold,  or  other  wasting  asset  in  the  ordinary  course  of 
a  company's  business.  —  N.  S.  W.  a.  (No.  40  of  1899)  Sched.  II.  73;  V.  a.  (No.  1074) 
236;  T.  a.  (33  Vic.  No.  22)  Sched.  I.  A.  73;  S.  A.  a.  (No.  55)  Sched.  11.  A.  76;  Q.  e.  (27  Vic. 
No.  4)  Sched.  I.  A.  76;  W.  A.  a,.  (56  Vic.  No.  8)  Sched.  II..  A.  76. 

Cancellation  of  capital  and  shares. 
Power  to  cancel  lost  capital.  53.  The  power  to  reduce  capital  shaU  include 
a  power  to  cancel  any  lost  capital  or  any  capital  unrepresented  by  available  assets, 
or  to  pay  off  any  capital  in  excess  of  the  wants  of  the  company ;  and  paid-up  capital 
may  be  reduced  either  with  or  without  extinguishing  or  reducing  the  hability  (if 
any)  remaining  on  the  shares  of  the  company,  and  to  the  extent  to  which  such 
liabihty  is  not  extinguished  or  reduced  it  shall  be  deemed  to  be  preserved:  Provided 
that  where  the  reduction  of  the  capital  does  not  involve  either  the  diminution  of 
liabihty  in  respect  of  unpaid  capital  or  the  payment  to  any  shareholder  of  any 
paid-up  capital:  a)  The  creditors  of  the  company  shall  not,  unless  the  Court 
directs  otherwise,  be  entitled  to  object  or  required  to  consent  to  the  reduction 
and  b)  The  words  "and  reduced"  need  not  be  added  to  the  name  of  the  company 
before  the  presentation  of  the  petition  for  confirming  the  reduction,  and  the  Court 
may,  if  it  thinks  fit,  dispense  altogether  with  the  addition  of  those  words.  —  E. 
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§§  46,  48;  N.  S.  W.  a.  (No.  40  of  1899)  40,  41;  V.  f.  (No.  1482)  98,  99;  T.  d.  (60  Vic.  No.  3) 
9,  e.  (6  Edw.  7,  No.  25)  2;  S.  A.  a.  (No.  557)  68  (5),  70  (4);  Q.  f.  (53  Vic.  No.  18)  4,  7;  W.  A.  a. 
(56  Vic.  No.  8)  70  (5),  71  (4). 

Company  to  publish  reasons  for  reduction.  64.  In  any  case  where  the  Court 
thinks  fit  it  may  require  the  company  to  pubUsh,  in  such  manner  as  it  thinks  fit, 
the  reasons  for  the  reduction  of  its  capital,  or  such  other  information  in  regard  to 
the  reduction  of  its  capital  as  the  Court  thinks  expedient,  with  a  view  to  giving 
proper  information  to  the  public  as  to  the  reduction  of  its  capital,  and,  if  the  Court 
thinks  fit,  the  causes  that  led  to  such  reduction.  —  E.  §  55;  N.  S.  W.  a.  (No.  40  of 
1899)  45;  V.  f.  (No.  1482)  100;  T.  d.  (60  Vie.  No.  3)  10;  S.  A.  a.  (No.  557)  70  (2);  Q.  f.  (53  Vic. 
No.  18)  7;  W.  A.  a.  (56  Vic.  No.  8)  72  (2). 

Contents  of  minute.  55.  The  minute  required  to  be  registered  in  the  case  of 
reduction  of  capital  shall  show,  in  addition  to  the  other  particulars  required  by 
law,  the  amount  (if  any)  which  it  is  proposed  shall  be  deemed  to  have  been  paid 
up  on  each  share  at  the  date  of  the  registration  of  the  minute.  —  See  notes  to  §  54, 

■<!upra. 

Power  to  reduce  capital  by  cancelling  unissued  shares.  56.  Any  company  limited 
by  shares  may,  if  authorised  so  to  do  by  its  regulations,  modify  the  conditions 
contained  in  its  memorandum  of  association  so  as  to  reduce  its  capital  by  canceUing 
any  shares  that  at  the  date  of  the  passing  of  such  resolution  were  not  taken  or  agreed 
to  be  taken  by  any  person;  and  the  provisions  of  sections  forty -fom:  to  fifty  hereof 
shall  not  apply  to  any  reduction  of  capital  made  under  this  section.  —  N.  S.  W.  o. 

(No.  40  of  1899)  39;  V.  f.  (No.  1482)  88  (1);  T.  e.  (6  Edw.  7,  No.  25)  4,  5;  S.  A.  a.  (No.  557)  68 
(6);   Q.  f.  (53  Vic.  No.  18)  8;  W.  A.  a.  (56  Vic.  No.  8)  70  (6). 

Application  of  cap'^'tal  in  payment  of  commission. 
Commission,  discounts,  etc.  57.  1.  Upon  any  offer  of  shares  to  the  public 
for  subscription  its  shall  be  lawful  for  a  company  to  pay  a  commission  to  any 
person  in  consideration  of  his  subscribing  or  agreeing  to  subscribe,  whether  ab- 
solutely or  conditionally,  for  any  shares  in  the  company,  or  procuring  or  agreeing 
to  procure  subscriptions,  whether  absolute  or  conditional,  for  any  shares  in  the 
company,  if  the  payment  of  the  commission  and  the  amount  or  rate  per  centum 
thereof  are  respectively  authorised  by  the  articles  of  association  and  disclosed  in 
the  prospectus,  and  the  commission  paid  or  agreed  to  be  paid  does  not  exceed  the 
amount  or  rate  so  authorised.  2.  Save  as  aforesaid,  a  company  shall  not  apply 
any  of  its  shares  or  capital  money,  directly  or  indirectly,  in  payment  of  any  com- 
mission, discoimt,  or  allowance  to  any  person  in  consideration  of  his  subscribing 
or  agreeing  to  subscribe,  whether  absolutely  or  conditionally,  for  any  shares  of 
the  company,  or  procvuing  or  agreeing  to  procure  subscriptions,  whether  absolute 
or  conditional,  for  any  shares  of  the  company,  whether  the  shares  or  money  are  so 
applied  by  being  added  to  the  purchase-money  of  any  property  acquired  by  the 
company  or  to  the  contract  price  of  any  work  to  be  executed  for  the  company, 
or  the  money  is  paid  out  of  the  nominal  purchase -money  or  contract  price,  or  other- 
wise. 3.  Nothing  in  this  section  shall  affect  the  power  of  any  company  to  pay  such 
brokerage  as  it  has  heretofore  been  lawful  for  a  company  to  pay.  —  E.  §  89;  Q. 
f.  (53  Vic.  No.  18)  29. 

Share  ivarrants  to  hearer. 

Warrants  for  fully  paid-up  shares  or  stock  may  be  issued  to  bearer.  Effect  of 
share  warrants.  58.  1.  A  company  limited  by  shares,  if  authorised  so  to  do  by 
its  regulations,  and  subject  to  the  provisions  of  such  regulations,  may  with  respect 
to  any  share  fully  paid  up,  or  with  respect  to  stock,  issue  under  its  common  seal 
a  warrant  stating  that  the  bearer  of  the  warrant  is  entitled  to  the  share  or  shares 
or  stock  therein  specified,  and  may  provide,  by  coupons  or  otherwise,  for  payment 
of  future  dividends  on  the  share  or  shares  or  stock  included  in  such  warrant,  here- 
inafter referred  to  as  a  "share  warrant".  2.  A  share  warrant  shall  entitle  the  bearer 
thereof  to  the  shares  or  stock  specified  therein,  and  such  shares  or  stock  may  be 
transferred  by  the  dehvery  of  the  share  warrant.  —  E.  §  37  (1,  2);  N.  S.  W.  a,.  (No.  40 
of  1899)  57,  58. 

Registration  of  bearer  of  share  warrant.  59.  The  bearer  of  a  share  warrant 
shall,  subject  to  the  regulations  of  the  company,  be  entitled,  on  surrendering  such 
warrant  for  cancellation,  to  have  his  name  entered  as  a  member  in  the  register 
of  members,  and  the  company  shall  be  responsible  for  any  loss  incurred  by  any 
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person  by  reason  of  the  company  entering  in  its  register  of  members  the  name 
of  any  bearer  of  a  share  warrant  as  the  holder  of  the  shares  or  stock  specified  therein 
without  the  share  warrant  being  surrendered  and  cancelled.  —  E.  §  37  (3);  N.  S.  W. 
a.  (No.  40  of  1899)  59. 

Bearer  of  share  warrant  deemed  to  be  a  member.  But  not  to  qualify  as  a  director. 

60.  The  bearer  of  a  share  warrant  may,  if  the  regulations  of  the  company  so  provide, 
be  deemed  to  be  a  member  of  the  company  within  the  meaning  of  this  Act,  either 
to  the  fuU  extent  or  for  such  purposes  as  may  be  prescribed  by  the  regulations: 
Provided  that  the  bearer  of  a  share  warrant  shall  not  be  quahfied  as  the  holder 
of  the  shares  or  stock  specified  in  such  warrant  to  become  a  director  or  manager 
of  the  company.  —  E.    §  37  (4);  N.  S.  W.  a.  (No.  40  of  1899)  60. 

Entries  in  register  where  share  warrant  issued.  61.  On  the  issue  of  a  share 
warrant  in  respect  of  any  share  or  stock  the  company  shall  strike  out  of  its  register 
of  members  the  name  of  the  member  then  entered  therein  as  holding  such  share 
or  stock,  as  if  he  had  ceased  to  be  a  member,  and  shall  enter  in  the  register  the 
following  particulars:  a)  The  fact  of  the  issue  of  the  warrant;  b)  A  statement 
of  the  shares  or  stock  included  in  the  warrant,  distinguishing  each  share  by  its 
number;  c)  The  date  of  the  issue  of  the  warrant.  —  E.  §  37  (5);  N.  S.  W.  a.  (No.  40 
of  1899)  61  (1). 

Particulars  to  be  entered  in  register.  62.  Until  the  warrant  is  surrendered  the 
above  particulars  shall  be  deemed  to  be  the  particulars  reqviired  by  section  one 
hundred  hereof  to  be  entered  in  the  register  of  members  of  a  company;  and  on  the 
surrender  of  a  warrant  the  date  of  such  surrender  shall  be  entered  as  if  it  were  the 
date  at  which  a  person  ceased  to  be  a  member.  —  B.  §  37  (6);  N.  S.  W.  a.  (No.  40 
of  1899)  61  (2,  3). 

Particulars  to  be  contained  in  annual  summary.  63.  After  the  issue  by  the 
company  of  a  share  warrant,  the  annual  summary  required  by  section  one  hundred 
and  one  hereof  shall  contain  the  following  particulars:  a)  The  total  amount  of 
shares  or  stock  for  which  share  warrants  are  outstanding  at  the  date  of  the  summary; 
b)  The  total  amount  of  share  warrants  issued  and  surrendered  respectively  since 
the  last  summary  was  made ;  and  c)  The  number  of  shares  or  amount  of  stock  com- 
prised in  each  warrant.  —  E.  §  26  (1);  N.  S.  W.  a.  (No.  40  of  1899)  62. 

Stamps  on  share  warrants.  64.  1.  There  shall  be  charged  on  every  share  warrant, 
upon  the  first  issue  thereof,  a  stamp  duty  of  an  amount  equal  to  three  times  the 
amount  of  the  ad  valorem  stamp  duty  that  would  be  chargeable  on  a  deed  trans- 
ferring the  share  or  shares  or  stock  specified  in  the  warrant  if  the  consideration 
for  the  transfer  were  the  nominal  value  of  such  share  or  shares  or  stock.  2.  Such 
stamp  duty  shall  be  collected,  recovered,  and  enforced  under  the  provisions  of  The 
Stamp  Duties  Act,  1908,  as  if  such  duty  was  imposed  thereby. 

Issuing  share  warrants  not  duly  stamped.  65.  If  a  share  warrant  is  issued 
without  being  duly  stamped,  the  company  issuing  the  same,  and  also  any  per- 
son who  at  the  time  when  it  is  issued  is  the  managing  director  or  secretary 
or  other  principal  officer  of  the  company,  shall  be  hable  to  a  fine  not  exceeding 
fifty  pounds. 

Liability  of  members  on  their  shares 

Liability  of  present  and  past  members  of  company.  66.  In  the  event  of  a  company 
being  wound  up  every  present  and  past  member  of  such  company  shall  be  liable 
to  contribute  to  the  assets  of  the  company  to  an  amount  sufficient  for  payment 
of  the  debts  and  Uabihties  of  the  company,  and  the  costs,  charges,  and  expenses 
of  the  winding-up,  and  for  the  payment  of  such  sums  as  are  required  for  the  ad- 
justment of  the  rights  of  the  contributories  amongst  themselves :  Provided  that : 
a)  No  past  member  shall  be  Uable  to  contribute  to  the  assets  of  the  company : 
(i.)  If  he  has  ceased  to  be  a  member  for  one  year  or  puwards  prior  to  the  commence- 
ment of  the  winding-up;  or  (ii.)  In  respect  of  any  debt  or  habihty  of  the  company 
contracted  after  the  time  when  he  ceased  to  be  a  member;  or  (iii.)  Unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to  satisfy  the  contributions 
required  to  be  made  by  them  in  pursuance  of  this  Act;  b)  In  the  case  of  a  company 
Umited  by  shares,  no  contribution  shall  be  required  from  any  member  exceeding 
the  amount  (if  any)  unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  present 
or  past  member;  c)  In  the  case  of  a  company  hmited  by  guarantee,  no  contribution 
shall  be  required  from  any  member  exceeding  the  amount  of  the  undertaking 
entered  into  by  or  on  his  behalf  by  the  memorandum  of  association,  and  the  amount 
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(if  any)  unpaid  on  the  shares  (if  any)  in  respect  of  which  he  is  liable  as  a  present 
or  past  member.  —  E.  §  123;  N.  S.  W.  a.  (No.  40  of  1899)  33;  V.  a.  (No.  1074)  39;  T.  a. 
(33  Vic.  No.  22)  40;  S.  A.  a.  (No.  557)  99;  Q.  e.  (27  Vic.  No.  4)  37;  W.  A.  a.  (56  Vio.  No.  8) 
101.  —  It  seems  that  in  view  of  subsection  (c)  Baird's  Case,  (1899),  2  Ch.  593,  in  which 
it  was  decided  that  a  shareholder  in  a  guarantee  company  is  not  a  contributory  ia  a  winding- 
up,  does  not  apply  in  New  Zealand.  —  Morison,  Law  of  Limited  Liability  Companies  in  New 
Zealand,  288. 

Limitation  of  company's  liability  under  policy  or  contract.  67.  Nothing  in  this 
Act  shall  invalidate  any  provision  contained  in  any  pohcy  of  insurance  or  other 
contract  whereby  the  UabUity  of  individual  members  upon  any  such  poUcy  or  con- 
tract is  restricted,  or  whereby  the  funds  of  the  company  are  alone  made  hable  in 
respect  of  such  pohcy  or  contract.  —  See  notes  to  §  66,  supra. 

Creditors  to  be  preferred  to  members.  68.  No  sum  due  to  any  member  of  a  com- 
pany in  his  character  of  a  member,  by  way  of  dividends,  profits,  or  otherwise,  shall 
be  deemed  to  be  a  debt  of  the  company  payable  to  such  member  in  a  case  of  com- 
petition between  himself  and  any  other  creditor  not  being  a  member  of  the  company; 
but  any  such  sum  may  be  taken  into  account  for  the  purpose  of  the  final  adjustment 
of  the  rights  of  the  contributories  amongst  themselves.  —  See  notes  to  §  66,  supra. 

Part  IV.  Management  and  Administration  of  Companies. 
Appointment  and  duties  of  directors. 
Subscribers  to  memorandum  to  be  directors.  69.  Unless  directors  are  appointed 
by  the  articles  of  association  or  until  directors  are  appointed  in  the  manner  provided 
by  the  articles  of  association,  the  subscribers  to  the  memorandum  of  association 
of  any  company  shall  be  the  directors  of  the  company.  —  N.  S.  W.  a.  (No.  40  of  1899) 
Sched.  II.  A.  53;  V.  a,.  (No.  1074)  Sched.  II.  A.  53;  T.  a.  (33  Vic.  No.  22)  Sched.  I.  A.  53;  S. 
A.  a.  (No.  557)  Sched.  II.  A.  56;  Q.  e.  (27  Vic.  No.  4)  Sched.  I.  A.  53;  W.  A.  a.  (56  Vic.  No.  8) 
Sched.  II.  A.  56.  —  See  second  Sched.  §  74.  The  position  of  a  director  is  a  fiduciary  one.  He 
may  not  make  a  profit  out  of  dealings  with  the  company.  An  action  in  respect  of  such  profits 
may  be  brought  be  the  company  against  the  director,  but  not  by  a  shareholder.  —  Macdougall 
V.  Duthie,  L.  R.  3  S.  C.  (N.  Z.)  334! 

Restrictions  on  appointment  or  advertisement  of  director.  70.  1.  In  the  case 
of  a  company  having  a  capital  divided  into  shares  a  person  shall  not  be  appointed 
director  of  the  company  by  the  articles  of  association,  or  named  as  a  director  or 
proposed  director  of  the  company  in  any  prospectus  issued  by  or  on  behalf  of  the 
company,  unless  before  the  registration  of  the  articles  or  the  pubhcation  of  the 
prospectus,  as  the  case  may  be,  he  has  by  himself  or  by  his  agent  authorised  in  writ- 
ing: a)  Signed  and  filed  with  the  Registrar  a  consent  in  writing  to  act  as  such 
director;  and  b)  Either  signed  the  memorandum  of  association  for  a  number  of 
shares,  not  less  than  his  quahfioation  (if  any),  or  signed  and  filed  with  the  Registrar 
a  contract  in  writing  with  the  company  to  take  from  the  company  and  pay  for 
his  qualification  shares  (if  any).  2.  On  the  apphcation  for  registration  of  the  memo- 
randum and  articles  of  association  of  a  company  the  appUcant  shaU  deliver  to  the 
Registrar  a  hst  of  the  persons  who  have  consented  to  be  directors  of  the  company, 
and  if  such  list  contains  the  name  of  any  person  who  has  not  so  consented  the  appli- 
cant shall  be  hable  to  a  fine  not  exceeding  fifty  pounds.  3.  This  section  does  not 
apply  to  a  company  registered  before  the  eighth  day  of  November,  One  thousand 
nine  hundred  and  one,  or  to  a  company  for  whose  shares  the  pubhc  have  not  been 
invited  to  subscribe,  or  to  a  prospectus  issued  by  or  on  behalf  of  a  company  after 
the  expiration  of  three  years  from  the  date  when  the  company  is  entitled  to  com- 
mence business.  —  E.  §  72;  V.  f.  (No.  1482)  108;  T.  c.  (59  Vic.  No.  19)  30,  31;  S.  A.  a. 
(No.  557)  221,  222;  Q.  g.  (55  Vic.  No.  10)  6,  7;  W.  A.  a.  (56  Vic.  No.  8)  222,  223. 

Qualification  to  be  retained.  71.  1.  Without  prejudice  to  the  restrictions  ira- 
posed  by  the  last  preceding  section,  it  shall  be  the  duty  of  every  director  who  is 
not  already  quahfied  to  obtain  his  quahfication  within  two  months  after  his  appoint- 
ment, or  within  such  shorter  time  as  may  be  fixed  by  the  regulations  of  the  com- 
pany. 2.  The  office  of  director  of  a  company  shall  be  vacated  if  the  director  does 
not  within  the  time  hereinbefore  prescribed  obtain  his  quahfication  (if  any),  or 
if  after  the  expiration  of  such  time  he  ceases  at  any  time  to  hold  such  quahfication; 
and  a  person  vacating  office  under  this  section  shall  be  incapable  of  being  reappointed 
director  of  the  company  until  he  has  obtained  his  quahfication.  3.  If,  after  the 
expiration  of  the  time  hereinbefore  prescribed,  any  unquaUfied  person  acts  as  director 
of  a  company,  he  shall  be  Hable  to  a  fine  not  exceeding  five  pounds  for  every  day 
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during  which  he  so  acts.   —  E.  §  73;  V.  f.  (No.  1482)  109;  and  cp.  notes  to  §  70,  supra. 

—  Cp.  E.  7  Edw.  7,  c.  50,  §  34.  Where  the  articles  of  association  provide  that  no  shareholder 
shall  be  entitled  "to  exercise  any  privileges  as  a  shareholder"  while  calls  on  his  shares 
are  unpaid,  the  election  of  a  shareholder  whose  calls  are  in  arrears  as  a  director  is  void.  In 
such  case  the  Court  will,  by  mandamus,  direct  that  the  office  of  director  be  filled  by  the 
qualified  candidate  receiving  the  next  number  of  votes.  —  Fryer  v.  Aynsley  et  al.,  L.  R.  5 
S.  C.  (N.  Z.)  380. 

Payment  of  calls  by  directors. 
Directors  to  pay  calls  on  shares  held  by  them.  72.  1.  Whenever  a  call  on  any 
shares  is  made  payable  it  shall  be  obligatory  on  the  directors  of  the  company  to 
pay  the  amount  of  such  call  on  all  shares  held  by  them  respectively  on  or  before 
the  day  on  which  such  calls  are  made  payable  by  shareholders.  2.  Every  director 
who  fails  to  comply  with  this  section  is  liable  to  a  fine  not  exceeding  fifty  pounds 
and  not  less  than  five  poimds,  in  addition  to  his  HabiUty  for  payment  of  the  amount 
of  the  caU.  3.  Every  director  who  within  two  months  from  the  due  date  thereof 
fails  to  pay  any  call  on  shares  held  by  him  shall,  ipso  facto,  cease  to  be  a  director. 

—  See  Palmer  v.  Mapourika  Gold-Dredging  Co.,  Ltd.,  23  L.  R.  (N.  Z.)  585. 

Directors'  fees. 
When  directors'  fees  to  be  withheld.  73.  1.  It  shall  not  be  lawful  for  any  director 
to  receive  or  for  any  company  to  pay  any  fees  or  other  renumeration  to  any  director 
who  is  indebted  to  the  company  in  respect  of  calls  on  his  shares,  or  who  has  been 
absent  from  the  meetings  of  the  directors  for  a  period  of  three  months  or  upwards, 
unless  he  was  so  absent  with  the  leave  of  the  directors.  2.  Every  director  who  receives 
any  payment  contrary  to  this  section,  or  who  is  party  to  any  such  payment,  is  Uable 
for  each  offence  to  a  fine  not  exceeding  fifty  pounds,  and  any  money  so  paid  may 
in  the  event  of  the  company  being  wound  up  within  three  years  after  such  payment 
was  made  be  recovered  by  the  liquidator. 

Prospectus. 

Filing  of  prospectus.  74.  1.  Every  prospectus  issued  by  or  on  behalf  of  a  com- 
pany or  with  reference  to  any  intended  company  shall  be  dated,  and  that  date 
shall,  unless  the  contrary  be  proved,  be  taken  as  the  date  of  the  pubUcation  of 
the  prospectus.  2.  A  copy  of  every  such  prospectus  shall  be  signed  by  every  person 
who  is  named  therein  as  a  director  or  proposed  director  of  the  company,  or  by  his 
agent  authorised  in  writing,  and  shall  be  filed  with  the  Registrar  on  or  before  the 
date  of  its  pubUcation.  3.  The  Registrar  shall  not  register  any  prospectus  unless 
it  is  so  dated  and  signed.  4.  No  prospectus  shall  be  issued  until  so  filed  for  registra- 
tion, and  every  prospectus  shall  state  that  it  has  been  so  filed.  —  E.  §  80;  V.  f. 
(No.  1482)  103;  S.  A.  a.  (No.  557)  224;  Q.  f.  (53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic.  No.  8)  225.  — 
Cp.  E.  7  Edw.  7,  u.  50,  §  1 — 5,  8,  for  the  present  English  law  relating  to  prospectuses.  For 
definition  of  "prospectus"  see  §  2.  It  is  to  be  noted  that  there  must  be  an  "offering  to  the 
public  for  subscription"-  Private  companies  registered  under  Part  V.  are  prohibited  from 
issuing  any  prospectus  inviting  subscriptions  for  shares  in  its  capital.  —  §  168  (5). 

Particulars  of  prospectus.  75.  1.  Every  prospectus  issued  by  or  on  behalf  of 
a  company,  or  by  or  on  behalf  of  any  person  who  is  or  has  been  engaged  or  interested 
in  the  formation  of  a  company,  shall  state :  a)  The  contents  of  the  memorandum 
of  association,  with  the  names,  addresses,  and  descriptions  of  the  signatories,  and 
the  number  of  shares  subscribed  for  by  them  respectively;  and  b)  The  number  of 
shares  (if  any)  fixed  by  the  articles  of  association  (if  any)  as  the  quaUfication  of  a 
director,  and  any  provision  in  the  articles  of  association  as  to  the  remuneration 
of  the  directors;  and  c)  The  names,  addresses,  and  descriptions  of  the  directors 
or  proposed  directors;  and  d)  The  minimum  subscription  on  which  the  directors 
may  proceed  to  allotment,  and  the  amount  payable  on  application  and  allotment 
on  each  share,  and,  in  the  case  of  a  second  or  subsequent  offer  of  shares,  the  amount 
offered  for  subscription  on  each  previous  allotment  and  the  amount  actually  allotted, 
and  the  amount  (if  any)  paid  on  such  shares;  and  e)  The  number  and  amount  of 
shares  and  debentures  issued,  or  agreed  to  be  issued,  as  fully  or  partly  paid  up 
otherwise  than  in  cash,  and  in  the  latter  case  the  extent  to  which  they  are  so  paid 
up,  and  the  number  and  amount  of  shares  issued  or  agreed  to  be  issued  with  pre- 
ferential, deferred,  qualified,  special,  or  hmited  rights,  privileges,  or  conditions 
attaching  thereto,  and  the  nature  and  extent  of  the  interest  of  the  holders  of  such 
shares  in  the  property  and  profits  of  the  company,  and  in  every  case  the  considera- 
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tion  for  which  such  shares  or  debentures  were  issued  or  are  proposed  or  intended 
to  be  issued;  and  f)  The  names  and  addresses  of  the  vendors  of  any  property  pur- 
chased or  acquired  by  the  company,  or  proposed  so  to  be  purchased  or  acquired, 
which  is  to  be  paid  for  wholly  or  partly  out  of  the  proceeds  of  the  issue  offered  for 
subscription  by  the  prospectus,  or  the  purchase  or  acquisition  of  which  has  not 
been  completed  at  the  date  of  pubhcation  of  the  prospectus,  and  the  amount  payable 
in  cash,  shares,  or  debentures  to  the  vendor,  and,  where  there  is  more  than  one 
vendor  or  the  company  is  a  sub-purchaser,  the  amount  so  payable  to  each  vendor; 
and  g)  The  amount  (if  any)  paid  or  payable  as  purchase-money  in  cash,  shares, 
or  debentures  for  any  such  property  as  aforesaid,  specifying  the  amount  payable 
for  good- will ;  and  h)  The  amount  (if  any)  paid  or  payable  as  commission  for  sub- 
scribing or  agreeing  to  subscribe,  or  procuring  or  agreeing  to  procure  subscriptions, 
for  any  shares  in  the  company,  or  the  rate  of  any  such  commission;  and  i)  The 
amount  or  estimated  amount  of  prehminary  expenses;  and  j)  The  amount  paid 
or  intended  to  be  paid  to  any  promoter,  and  the  consideration  for  any  such  payment ; 
and  k)  The  dates  of  and  parties  to  every  material  contract,  and  a  reasonable  time 
and  place  at  which  any  such  contract  or  a  copy  thereof  may  be  inspected :  Provided 
that  this  requirement  shall  not  apply  to  a  contract  entered  into  in  the  ordinary 
course  of  the  business  carried  on  or  intended  to  be  carried  on  by  the  company,  oi' 
to  any  contract  entered  into  more  than  three  years  before  the  date  of  pubhcation 
of  the  prospectus;  and  1)  The  names  and  addresses  of  the  auditors  (if  any)  of  the 
company;  and  m)  Full  particulars  of  the  nature  and  extent  of  the  interest  (if  any) 
of  every  director  in  the  promotion  of  the  company  or  in  any  property  proposed 
to  be  acquired  by  the  company,  with  a  statement  of  aU  sums  paid  or  agreed  to 
be  paid  to  him  in  cash  or  shares  by  any  person,  either  to  qualify  him  as  a  director 
or  otherwise  for  services  rendered  by  him  in  connection  with  the  formation  of  the 
company.  2.  For  the  purposes  of  this  section  every  person  shall  be  deemed  to  be  a 
vendor  who  has  entered  into  any  contract,  absolute  or  conditional,  for  the  sale  or 
purchase,  or  for  any  option  of  purchase,  of  any  property  to  be  acquired  by  the 
company  in  any  case  where,  n)  The  purchase-money  is  not  fully  paid  at  the  date 
of  pubhcation  of  the  prospectus;  or  o)  The  purchase-money  is  to  be  paid  or  satis- 
fied whoUy  or  in  part  out  of  the  proceeds  of  the  issue  offered  for  subscription  by 
the  prospectus;  or  p)  The  contract  depends  for  its  validity  or  fulfilment  on  the 
result  of  such  issue.  3.  Where  any  of  the  property  to  be  acquired  by  the  company 
is  to  be  taken  on  lease,  this  section  shall  apply  as  if  the  expression  "the  vendor ' 
included  the  lessor,  and  "purchase-money"  included  the  consideration  for  the  lease, 
and  "sub-purchaser"  included  a  sub-lessee.  4.  This  section  does  not  apply  to  a 
circular  or  notice  inviting  existing  members  or  debenture-holders  of  a  company  to 
subscribe  for  further  shares  or  debentures;  but,  subject  as  aforesaid,  applies  to 
any  prospectus,  whether  issued  on  or  with  reference  to  the  formation  of  a  com- 
pany or  subsequently  thereto :  Provided  that,  in  the  case  of  a  prospectus  pubhshed 
more  than  three  years  after  the  date  at  which  the  company  is  entitled  to  commence 
business,  q)  The  requirements  as  to  the  memorandum  of  association,  and  the 
qualifications,  remuneration,  and  interest  of  directors,  the  names,  addresses,  and 
descriptions  of  directors  or  proposed  directors,  and  the  amount  or  estimated  amount 
of  preliminary  expenses,  shall  not  apply ;  and  r)  The  obligation  to  disclose  all  material 
contracts  shall  be  limited  to  a  period  of  two  years  immediately  preceding  the  publi- 
cation of  the  prospectus.  5.  Any  condition  requiring  or  binding  an  apphcant  for 
shares  or  debentures  to  waive  comphance  with  any  requirement  of  tins  section, 
or  purporting  to  affect  him  with  notice  of  any  contract,  document,  or  matter  not 
specifically  referred  to  in  the  prospectus,  shall  be  void.  6.  Where  any  such  pro- 
spectus as  is  mentioned  in  this  section  is  published  as  a  newspaper  advertisement, 
it  shall  not  be  necessary  to  specify  the  contents  of  the  memorandum  of  association 
or  the  signatories  thereto,  or  the  number  of  shares  subscribed  for  by  them.  7.  In 
the  event  of  non-comphance  with  any  of  the  requirements  of  this  section  a  director 
or  other  person  responsible  for  the  prospectus  shall  not  incur  any  hability  by  reason 
of  such  non-comphance  if  he  proves  that,  s)  As  regards  any  matter  not  disclosed, 
he  was  not  cognisant  thereof;  or  t)  The  non-comphance  arose  from  an  honest 
mistake  of  fact  on  his  part :  Provided  that  in  the  event  of  non-comphance  with 
the  requirements  of  paragraph  (m)  of  subsection  one  of  this  section  a  director 
or  other  person  shall  not  incur  any  liabihty  in  respect  of  such  non-comphance 
unless  it  is  proved  that  he  had  knowledge  of  the  matters  not  disclosed.  8.  This 
B  39 
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section  shall  not  limit  or  diminish  any  liabiUty  incurred  by  any  person  under 
this  Act  or  under  the  general  law  apart  from  this  section.  —  E.  §  81;  N.  S.  W. 
a.  (No.  40  of  1899)  66;  V.  f.  (No.  1482)  104,  105;  T.  a.  (33  Vio.  No.  22)  21;  S.  A.  a.  (No.  557) 
221;  Q.  f.  (53  Vic.  No.  18)  31;  W.  A.  a.  (56  Vic.  No.  8)  222.  —  A  representation  in  a  pro- 
spectus that  a  company  "has  proved  a  great  success  both  financially  and  otherwise  pro%'iding 
as  it  does  outlets  for  the  beef  and  mutton  of  the  district,  and  increasing  the  trade  of  the  port 
to  the  producer",  is  a  representation  that  the  company  has  been  a  financial  success.  But 
whether  the  financial  success  has  been  "great"  or  not  is  a  matter  of  opinion  merely.  —  Hut- 
chinson V.  Western  Packing  Co.,  19  L.  R.  (N.  Z.)  236.  —  Where  a  prospectus  sets  forth  that 
a  company  is  formed  "to  carry  on  the  business  of  woollen  manufacturers,  whether  the  inanuT 
factured  articles  are  wholly  or  in  part  composed  of  wool",  and  the  memorandum  of  association 
provides  that  the  objects  of  the  company  are  "the  manufacture  of  woollen  and  other  goods", 
a  subscriber  may  refuse  to  take  the  shares.  —  North  New  Zealand  Woollen  Mfg.  Co., 
Ltd.  V.  Cairus,  6  L.  E.  (N.  Z.)  12.  A  misrepresentation  as  to  the  number  of  shares  subscribed 
for  is  a,  material  one.  —  Colonial  Land  Settlement  Co.  v.  Bohan,  L.  R.  3  S.  C.  (N.  Z.)  98. 
A  statement  in  a  prospectus  that  a  company  is  incorporated  when  in  reality  it  is  only  about 
to  be  incorporated  is  not  such  a  misrepresentation  as  will  entitle  the  applicant  to  rescind  the 
contract.  —  In  re  Waipori  River  Dredging  Co.,  Ltd.,  Shaw's  Case,  10  L.  R.  (N.  Z.)  24.  Where 
the  prospectus  states  that  the  memorandum  of  association  and  articles  of  association  are  open 
to  inspection  at  a  specified  place,  end  that  shares  are  to  be  deemed  as  taken  subject 
thereto,  it  becomes  the  duty  of  the  intending  purchaser  of  shares  to  acquaint  himself  there- 
with. —  In  re  Waipori  River  Dredging  Co.,  Ltd.,  Shaw's  Case,  10  L.  R.  (N.  Z.)  24.  See 
also  In  re  Auckland  Cooperative  Drapery  &  Clothing  Co.,  Ltd.,  Fraser's  Case,  L.  R.  5 
S.  C.  (N.  Z.)  59.  The  right  to  rescind  on  the  ground  of  misrepresentation  may  be  forfeited 
by  acquifscence.  —  Palmerston  Brewery  Co.,  Ltd.  v.  WoUerman,  L.  R.  2  S.  C.  (N.  Z.)  223. 
See  Lyell  Hydraulic  Sluicing  Co.,  Ltd.  v.  Harcourt,  23  L.  R.  (N.  Z.)  168.  See  also  §  lOli,  infra, 
and  notes  thereto. 

Liability  for  statements  in  prospectus.  76.  1.  Every  person  who  is  a  director 
of  a  company  at  the  time  of  the  issue  of  a  prospectus  by  or  in  relation  to  such  com" 
pany,  and  every  person  who,  having  authorised  such  naming  of  him,  is  named  in 
the  prospectus  as  a  director  of  the  company,  or  as  having  agreed  to  become  a  director 
of  the  company  either  immediately  or  after  an  interval  of  time,  and  every  promoter 
of  the  company,  and  every  person  who  has  authorised  the  issue  of  the  prospectus, 
is  Uable  to  pay  compensation  to  all  persons  who  subscribe  for  any  shares  or  deben- 
tures  on  the  faith  of  such  prospectus  for  any  loss  or  damage  they  may  sustain  by 
reason  of  any  untrue  statement  in  the  prospectus,  or  in  any  report  or  memorandum 
appearing  on  the  face  thereof,  or  by  reference  incorporated  therein  or  issued  there- 
with, unless  it  is  proved:  a)  With  respect  to  every  such  untrue  statement  not  pur- 
porting to  be  made  on  the  authority  of  an  expert,  or  of  a  public  official  document 
or  statement,  that  the  had  reasonable  ground  to  believe,  and  up  to  the  time  of 
the  allotment  of  the  shares  or  debentures,  as  the  case  may  be,  did  in  fact  believe, 
that  the  statement  was  true;  and  b)  With  respect  to  every  such  untrue  statement 
purporting  to  be  a  statement  by  an  expert,  or  contained  in  what  purports  to  be  a 
copy  of  or  extract  from  any  report  or  valuation  by  an  expert,  or  a  copy  of  or  extract 
from  any  assay  certificate  or  other  document  setting  forth  the  capacity,  produc- 
tiveness, or  other  quahty  of  anything  material  to  the  objects  or  purposes  for  which 
the  company  is  formed  or  intended  to  be  formed,  or  any  of  them,  that  it  fairly 
represented  such  statement,  or  was  a  correct  copy  of  or  extract  from  such  report 
or  valuation  or  such  assay  certificate  or  other  document,  and  that  such  director, 
person  named,  promoter,  or  other  person  authorising  the  issue  of  the  prospectus 
as  aforesaid  had  reasonable  ground  to  beUeve  that  the  person  making  the  state- 
ment, report,  valuation,  assay  certificate,  or  other  document  was  competent  to 
make  it;  and  c)  With  respect  to  every  such  untrue  statement  purporting  to  be  a 
statement  made  by  an  official  person,  or  contained  in  what  purports  to  be  a  copy 
of  or  extract  from  a  public  official  document,  that  it  was  a  correct  and  fair  represen- 
tation of  such  statement,  or  copy  of  or  extract  from  such  document;  or  unless  it 
is  proved;  d)  That,  having  consented  to  become  a  director  of  the  company,  he 
withdrew  his  consent  before  the  issue  of  the  prospectus,  and  that  the  prospectus, 
was  issued  without  his  authority  or  consent;  or  e)  That  the  prospectus  was  issued 
without  his  knowledge  or  consent,  and  that  on  becoming  aware  of  its  issue  he  forth- 
with gave  reasonable  pubUc  notice  that  it  was  so  issued  without  his  knowledge  or 
consent;  or  f)  That  after  the  issue  of  such  prospectus,  and  before  allotment  there- 
under, he,  on  becoming  aware  of  any  untrue  statement  therein,  withdrew  his  consent 
thereto,  and  caused  reasonable  pubUc  notice  of  such  withdrawal,  and  of  the  reason 
therefor,  to  be  given.    2.  Every  action  or  other  legal  proceeding  under  this  section 
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shall  be  commenced  within  three  years  after  the  cause  of  action  arose.  3.  In  this 
section,  —  "Expert"  includes  any  person  whose  profession  or  occupation,  or  as- 
sumed profession  or  occupation,  gives  authority  to  a  statement  made  by  him.  "Pro- 
moter" means  a  promoter  who  was  a  party  to  the  preparation  of  the  prospectus, 
or  of  the  portion  thereof  containing  such  untrue  statement,  but  does  not  include 
any  person  by  reason  only  of  his  acting  in  a  professional  capacity  for  persons  engaged 
in  procuring  the  formation  of  the  company.  —  E.  §  84  (1,  5);  N.  S.  W.  a.  (No.  40  of 
1899)  66;  V.  f.  (No.  1482)  106—110;  T.  a.  (33  Vic.  No.  22)  21;  S.  A.  a.  (No.  557)  221  Q.  f.  (53 
Vic.  No.  18)  31;  W.  A.  u.  (56  Vic.  No.  8)  222. 

Indemnity  where  name  of  person  improperly  inserted  as  director.  77.  Where 
any  such  prospectus  as  aforesaid  contains  the  name  of  any  person  as  a  promoter 
or  director  of  the  company,  or  as  having  agreed  to  become  a  promoter  or 
director  thereof,  and  such  person  has  not  consented  to  become  a  promoter  or 
director,  or  has  withdrawn  his  consent  before  the  issue  of  such  prospectus,  and  has 
not  authorised  or  consented  to  the  issue  thereof,  the  promoters  or  directors  of  the 
company  (except  any  without  whose  knowledge  or  consent  the  prospectus  was 
issued),  and  any  other  person  who  authorised  the  issue  of  such  prospectus,  shall 
be  Hable  to  indenmify  the  person  named  as  a  promoter  or  director  of  the  company, 
or  as  having  agreed  to  become  a  promoter  or  director  thereof  as  aforesaid,  against 
all  damages,  costs,  charges,  and  expenses  to  which  he  becomes  hable  by  reason  of 
his  name  being  inserted  in  the  prospectus,  or  in  defending  himself  against  any 
action  or  legal  proceedings  brought  against  him  in  respect  thereof.  —  E.  §  84  (3); 
V.  f.  (No.  1482)  111,  118  (2);  S.  A.  a.  (No.  557)  222;  Q.  g.  (55  Vic.  No.  10)  7;  W.  A. «..  (56  Vic. 
No.  8)  223. 

Contribution  from  co-directors,  etc.  78.  1.  Every  person  who  by  reason  of  his 
being  a  promoter  or  director,  or  of  his  being  named  as  a  promoter  or  director,  or 
as  having  agreed  to  become  a  promoter  a  director,  or  of  his  having  authorised  the 
issue  of  the  prospectus,  becomes  hable  to  make  any  payment  under  the  provisions 
of  this  Act  shall  be  entitled  to  recover  contribution,  as  in  cases  of  contract,  from 
any  other  person  who,  if  sued  separately,  would  have  been  hable  to  make  the  same 
payment.  2.  Every  action  or  other  legal  proceeding  under  this  section  shaU  be 
commenced  within  three  years  after  the  Uabihty  to  contribute  arose.  —  E.  §  84  (4) ; 

V.  f.  (No.  1482)  120;  S.  A.  a.  (No.  557)  223;  0.  g.  (55  Vic.  No.  10)  8;  W.  A.  a.  (58  Vic.  No.  8) 
224.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  33. 

Person  inserting  name  of  another  in  prospectus  as  director,  etc.,  without  autho- 
rity. 79.  1.  Every  person  who  knowingly  and  wilfully  inserts  or  causes  to  be  inserted 
in  any  prospectus  or  notice  inviting  the  pubhc  to  subscribe  for  shares  or  debentures 
of  a  company  the  name  of  any  other  person,  whether  as  director,  broker,  or  soh- 
citor,  without  the  express  authority  in  writing  of  the  person  whose  name  is  so  inserted 
is  hable  to  a  fine  not  exceeding  one  hundred  pounds,  or  to  three  years'  imprisonment 
with  hard  labour.  2.  This  section  shall  not  prejudice  or  affect  any  other  habihty 
imposed  by  or  under  this  Act. 

Making  or  issuing  false  certificate,  report,  etc.  80.  Every  person  is  hable  to 
three  years'  imprisonment  with  hard  labour  who,  being  an  "expert"  within  the 
meaning  of  section  seventy-six  hereof,  knowingly  and  wiKuUy  makes,  signs,  or 
gives,  or  causes  to  be  made,  signed,  or  given,  any  false  assay  certificate,  report, 
valuation,  or  other  document  relating  to  or  setting  forth  the  capacity,  productiveness, 
or  other  quahty  of  anything  material  to  the  objects  or  purposes  for  which  any 
company  is  formed  or  is  intended  to  be  formed,  or  who,  knowing  the  same  to  be 
false,  issues,  utters,  offers,  or  disposes  of  any  such  document  as  aforesaid.  —  E. 
§281;  V.  f.  (No.  1482)  118. 

Limitation  of  section.  81.  Every  prosecution  or  other  criminal  proceeding 
for  any  offence  under  the  two  last  preceding  sections  shall  be  commenced  or  taken 
within  three  years  after  the  alleged  offence  was  committed. 

Unlimited  liability  of  directors. 
Limited  company  may  have  directors  with  unlimited  liability.  82.  Where  a  com- 
pany is  formed  as  a  hmited  company,  the  habihty  of  the  directors  or  managers 
of  such  company,  or  of  the  managing  director,  may,  if  so  provided  by  the  memo- 
randum of  association,  be  unhmited.  —  E.  §  60;  N.  S.  W.  a.  (No.  40  of  1899)  34;  S.  A. 
a.  (No.  557)  13;  W.  A.  a.  (56  Vic.  No.  8)  14. 

Notice  to  be  given  to  director  on  his  election  that  his  liability  will  be  unlimited. 
Neglect  to  give  notice.   83.   1.  In  any  such  company  the  directors  of  the  company 
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(if  any),  and  the  member  who  proposes  any  person  for  election  or  appoint- 
ment to  such  office,  shall  add  to  such  proposal  a  statement  that  the  liability  of 
the  person  holding  such  office  will  be  uiJimited,  and  the  promoters,  directors,  and 
manager  (if  any)  of  such  company,  or  one  of  them,  shall,  before  such  person  accepts 
such  office  or  acts  therein,  give  him  notice  in  writing  that  his  UabiUty  wiU  be  un- 
limited. 2.  Every  director,  manager,  or  proposer  who  makes  default  in  adding 
such  statement,  and  every  promoter,  director,  or  manager  who  makes  default  in 
giving  such  notice,  is  Uable  to  a  fine  not  exceeding  one  hundred  pounds,  and  is 
also  Mable  for  any  damage  which  the  person  so  elected  or  appointed  sustains  from 
such  default;  but  the  UabUity  of  the  person  elected  or  appointed  shall  not  be 
affected  by  such  default.  —  E.  §  60;  N.  S.  W.  a.  (No.  40  of  1899)  37;  S.  A.  a.  (No.  557) 
230;  W.  A.  a.  (56  Vic.  No.  8)  230. 

Existing  limited  companies  may,  by  special  resolution,  make  liability  of  directors 
unlimited.  84.  A  limited  company  may,  by  a  special  resolution,  if  authorised  so 
to  do  by  its  regulations  as  originally  framed,  or  as  altered  by  special  resolution, 
from  time  to  time  modify  the  conditions  contained  in  its  memorandum  of  asso- 
ciation so  far  as  to  render  unlimited  the  habihty  of  its  directors  or  of  the  managing 
dh-ector.  —  E.  §  01;  N.  S.  W.  a.  (No.  40  of  1899)  38;  S.  A.  a.  (No.  557)  68  (7);  W.  A.  a.  (50 
Vic.  No.  8)  70  (7). 

Copy  of  resolution  to  be  embodied  in  memorandum.  85.  Such  special  resolution 
ahaU  be  of  the  same  vaUdity  as  if  it  had  been  originally  contained  in  the  memorandum 
of  association,  and  a  copy  thereof  shall  be  embodied  in  or  annexed  to  every  copy 
of  the  memorandum  of  association  issued  after  the  passing  of  the  resolution;  and 
any  default  in  this  respect  shall  be  deemed  to  be  a  default  in  compljring  with  the 
provisions  of  section  ninety-four  hereof,  and  shall  be  punishable  accordingly.  — 

E.  30  &  31  Vic.  u.  131,  §  8;  N.  S.  W.  a.  (No.  40  of   1899)  38  (2). 

Liability  of  director,  past  and  present,  to  contribute  in  winding-up  where  lia- 
bility is  unlimited.  Director  with  unlimited  liability  may  have  set-off  as  under 
section  199.  86.  1.  On  the  winding-up  of  a  Umited  company  any  director  or  man- 
ager, whether  past  or  present,  whose  habihty  is  in  pursuance  of  this  Act  unhmited 
shall,  subject  to  the  provisions  hereinafter  contained,  in  addition  to  his  Uability 
(if  any)  to  contribute  as  an  ordinary  member,  be  Uable  to  contribute  as  if  he  were 
at  the  date  of  the  commencement  of  such  v/inding-up  a  member  of  an  unhmited 
company.  2.  No  contribution  required  from  any  such  past  director  or  manager 
'n  ho  has  ceased  to  hold  office  for  one  year  or  upwards  prior  to  the  commencement 
of  the  winding-up  shall  exceed  the  amount  (if  any)  he  is  liable  to  contribute  as  an 
ordinary  member  of  the  company.  3.  No  contribution  required  from  any  such 
past  director  or  manager  in  respect  of  any  debt  or  liabihty  of  the  company  con- 
tracted after  the  time  when  he  ceased  to  hold  such  office  shall  exceed  the  amount 
(if  any)  he  is  hable  to  contribute  as  an  ordinary  member  of  the  company.  4.  Subject 
to  the  regulations  of  the  company,  no  contribution  required  from  any  such  director 
or  manager  shall  exceed  the  amount  (if  any)  he  is  liable  to  contribute  as  an  ordinary 
member,  unless  the  Court  deems  it  necessary  to  require  such  contribution  in  order 
to  satisfy  the  debts  and  liabilities  of  the  company,  and  the  costs,  charges,  and 
expenses  of  the  winding-up.  5.  The  Court  may,  if  it  thinks  fit,  make  to  any  such 
director  or  manager  the  same  allowance  by  way  of  set-off  as  under  section  one 
hundred  and  ninety-nine  hereof  it  may  make  to  a  contributory  where  the  company 

is  not  hmited.   —  E.  §§  123  (2),  165;  N.  S.  W.  a,.  (No.  40  of   1899)  35,  30;   S.  A.  a..  (No.  5.57) 
100,  122  (2);  W.  A.  a.  (50  Vie.  No.  8)  102,  125  (2). 

Meetings  of  shareholders. 

Statutory  meeting  of  company.  87.  1.  Every  company  hmited  by  shares  shall, 
within  a  period  of  not  less  than  one  month  nor  more  than  three  months  from  the 
date  at  which  the  company  is  entitled  to  commence  business,  hold  a  general  meeting 
of  the  members  of  the  company,  which  shall  be  called  "the  statutory  meeting". 
2.  The  directors  shall,  at  least  seven  days  before  the  day  on  which  the  meeting 
is  held,  forward  to  every  member  of  the  company  a  report  certified  by  not  less 
than  two  directors  of  tlie  company,  or,  where  there  are  less  than  two  directors, 
by  the  sole  director  and  manager,  stating :  a)  The  total  number  of  shares  allotted, 
distinguishing  shares  allotted  as  fully  or  partly  paid  up  otherwise  than  in  cash, 
and,  in  the  case  of  shares  partly  paid  up,  the  extent  to  which  they  are  so  paid  up, 
and  in  either  case  the  consideration  for  which  they  have  been  allotted;  b)  The 
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total  amount  of  cash  received  by  the  company  in  respect  of  such  shares,  distinguished 
as  aforesaid;  c)  An  abstract  of  the  receipts  and  payments  of  the  company  on  capital 
account  to  the  date  of  the  report,  and  an  account  or  estimate  of  the  preliminary 
expenses  of  the  company ;  d)  The  names,  addresses,  and  occupations  of  the  directors, 
auditors  (if  any),  manager  (if  any),  and  secretary  of  the  company;  and  e)  The  parti- 
culars of  any  contract  to  be  submitted  to  the  meeting  for  modification,  together 
with  particulars  of  the  modification  proposed.  3.  The  report  shaU,  so  far  as  it  relates 
to  the  shares  allotted  by  the  company,  and  to  the  cash  received  in  respect  of  such 
shares,  and  to  the  receipts  and  payments  of  the  company  on  capital  account,  be  cer- 
tified as  correct  by  the  auditors  (if  any)  of  the  company.  4.  The  directors  shall  cause 
a  copy  of  the  report,  certified  as  aforesaid,  to  be  filed  with  the  Registrar  forthwith 
after  the  sending  thereof  to  the  members  of  the  company.  5.  The  directors  shall 
cause  a  hst  showing  the  names,  addresses,  and  occupations  of  the  members  of  the 
company,  and  the  number  of  shares  held  by  them  respectively,  to  be  produced 
at  the  commencement  of  the  meeting,  and  to  remain  open  and  accessible  to  any 
member  of  the  company  during  the  continuance  of  the  meeting.  6.  The  members 
of  a  company  present  at  the  meeting  may,  if  the  articles  or  regulations  so  provide, 
elect  or  confirm  the  election  or  appointment  of  directors.  7.  The  members  of  the 
company  present  at  the  meeting  shall  be  at  hberty  to  discuss  any  matter  relating 
to  the  formation  of  the  company  or  arising  out  of  the  report,  whether  previous 
notice  thereof  has  been  given  or  not;  but  no  resolution  may  be  passed  of  which 
notice  has  not  been  given  in  accordance  with  the  articles  of  association.  8.  The 
meeting  may  adjourn  from  time  to  time,  and  at  any  such  adjournment  any  reso- 
lution may  be  passed  of  which  notice  has  been  given  in  accordance  with  the  articles 
of  association,  either  before  or  after  the  former  meeting,  and  the  adjourned  meeting 
shall  have  the  same  powers  as  an  original  meeting.  9.  If  default  is  made  in  filing 
such  report  as  aforesaid,  or  in  holding  the  statutory  meeting,  then,  at  the  expiration 
of  fourteen  days  after  the  last  day  on  which  the  meeting  ought  to  have  been  held, 
any  member  may  petition  the  Coiu't  for  the  winding-up  of  the  company;  and  upon 
the  hearing  of  the  petition  the  Court  may  either  direct  that  the  company  be  wound 
up,  or  give  directions  for  the  report  to  be  filed  or  for  a  meeting  to  be  held,  or  make 
such  other  order  as  is  just,  and  may  order  that  the  costs  of  the  petition  be  paid 
by  any  persons  who,  in  the  opinion  of  the  Court,  are  responsible  for  the  default. 

—  E.  §  65;  N.  S.  W.  a.  (No.  40  of  1899)  242;  V.  f.  (No.  1482)  55;  T.  ».  (33  Vic.  No.  22)  53; 
S.  A.  a.  (No.  557)  47  (1);  Q.  f.  (53  Vic.  No.  18)  34;  W.  A.  a.  (56  Vic.  No.  8),  49  (1).  —  Cp.  E. 
63  &  64  Vic.  c.  48,  §  12;  7  Edw.  7,  c.  50,  §  22.  For  notes  on  subsection  9  see  note  to 
§  177,  infra. 

General  meeting  of  company.  88.  A  general  meeting  of  every  company  shall 
be  held  once  at  least  in  every  year.  —  E.  §  64;  N.  S.  W.  a.  (No.  40  of  1899)  246;  V.  a. 

(No.  1074)  50;  T.  a.  (33  Vic.  No.  22)  54;  S.  A.  a.  (No.  557)  47  (2);  Q.  e.  (27  Vic.  No.  4)  48; 
W.  A.  a.  (56  Vic.  No.  8)  49  (2).  —  Cp.  E.  7  Edw.  7,  c.  50,  §  24. 

Extraordinary  general  meeting.  89.  1.  Notwithstanding  anything  in  the  regu- 
lations of  a  company,  the  directors  shall,  on  the  requisition  of  the  holders  of  shares 
representing  not  less  than  one-tenth  of  the  issued  capital  of  the  company  upon 
which  aU  calls  or  other  sums  then  due  have  been  paid,  forthwith  proceed  to  con- 
vene an  extraordinary  general  meeting  of  the  company.  2.  The  requisition  shall 
state  the  objects  of  the  meeting,  and  be  signed  by  the  requisitionists  and  depo- 
sited at  the  office  of  the  company,  and  may  consist  of  several  documents  in  like 
form,  each  signed  by  one  or  more  requisitionists.  3.  If  the  directors  of  the  company 
do  not  proceed  to  cause  a  meeting  to  be  held  within  twenty-one  days  from  the  date 
of  the  requisition  being  so  deposited,  the  requisitionists,  or  a  majority  in  value  of 
them,  may  themselves  convene  the  meeting,  provided  that  the  meeting  so  con- 
vened shall  be  held  within  three  months  from  the  date  of  such  deposit.  4.  If  at 
any  such  meeting  a  resolution  requiring  confirmation  at  another  meeting  is  passed, 
the  directors  shall  forthwith  convene  a  further  extraordinary  general  meeting  for 
the  purpose  of  considering  the  resolution,  and,  if  thought  fit,  of  confirming  it  as 
a  special  resolution ;  and  if  the  directors  do  not  convene  such  further  meeting  within 
seven  days  from  the  date  of  the  passing  of  the  first  resolution  the  requisitionists, 
or  a  majority  in  value  of  them,  may  themselves  convene  the  meeting.  5.  Any  meeting 
convened  under  this  section  by  requisitionists  shall  be  convened  in  the  same  manner 
as  nearly  as  possible  as  meetings  convened  by  directors  according  to  the  regulations 
of  the  company.  —  E.  §  66;  V.  f.  (No.  1482)  66;  and  cp.  notes  to  §  90,  w/m. 
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Provision  where  no  regulations  as  to  meetings.  90.  Unless  the  regulations 
or  a  company  otherwise  provide:  a)  Every  member  shall  have  one  vote;  b)  A 
general  meeting  shall  be  held  to  be  dijly  summoned  if  seven  days'  notice  in  writing 
has  been  served  on  every  member  in  the  manner  in  which  notices  are  required  to 
be  served  by  Table  A  in  the  second  Schedule  hereto;  c)Five  members  shall  be  competent 
to  summon  the  meeting ;  d)  The  members  present  may  elect  any  person  to  be  chairman 
of  such  meeting.  —  E.  §  67;  N.  S.  W.  a.  (No.  40  of  1899)  248;  V.  a.  (No.  1074)  53;  T.  a. 
(33  Vic.  No.  22)  57;   S.  A.  a.  (No.  557)  49;  Q.  e.  (27  Vic.  No.  4)  52;  W.  A.  a.  (56  Vic.  No.  8)  51. 

Special  and  extraordinary  resolutions. 

Special  resolution  defined.  91.  1.  A  resolution  passed  by  a  company  shall 
be  deemed  to  be  a  "special  resolution"  if:  a)  Passed  by  a  majority  of  not  less 
than  three-fourths  of  such  members  of  the  company  entitled  under  the  regulations 
of  the  company  to  vote  as  are  present  in  person  or  by  proxy  (in  cases  where  by 
the  regulations  of  the  company  proxies  are  allowed)  at  any  general  meeting  of 
which  notice  stating  the  intention  to  propose  such  resolution  has  been  duly  given; 
and  b)  Confirmed  by  a  majority  of  such  members  for  the  time  being  entitled  accord- 
ing to  the  regulations  of  the  company  to  vote  as  are  present  in  person  or  by  proxy 
at  a  subsequent  general  meeting  of  which  notice  has  been  duly  given,  held  at  an 
interval  of  not  less  than  fourteen  days  nor  more  than  one  month  from  the  date 
of  the  meeting  at  which  such  resolution  was  first  passed.  2.  At  any  meeting  men- 
tioned in  this  section,  unless  a  poU  is  demanded  by  at  least  five  members,  a  decla- 
ration of  the  chairman  that  any  resolution  has  been  carried  shall  be  deemed  con- 
clusive evidence  of  the  fact,  without  proof  of  the  number  or  proportion  of  the  votes 
recorded  in  favour  of  or  against  the  same.  3.  In  computing  the  majority  under 
this  section  when  a  poll  is  demanded  reference  shall  be  had  to  the  number  of  votes 
to  which  a  member  is  entitled  by  the  regulations  of  the  company.  4.  Notice  of 
any  meeting  shall,  for  the  purposes  of  this  section,  be  deemed  to  be  duly  given 
and  the  meeting  to  be  duly  held  whenever  such  notice  is  given  and  meeting  held 
in  manner  prescribed  by  the  regulations  of  the  company.  —  E.  §  69;  N.  S.  W.  a. 
(No.  40  of  1899)  247;  V.  a.  (No.  1074)  52;  T.  a.  (33  Vic.  No.  22)  56;  S.  A.  a.  (No.  557)  3;  Q.  e. 
(27  Vic.  No.  4)  50;  W.  A.  a.  (56  Vic.  No.  8)  3.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  25.  A  notice  calling 
«  meeting  of  shareholders  "to  consider  the  financial  position  of  the  company"  is  not  a  notice 
specifying  an  intention  to  propose  a  resolution  that  the  company  be  wound  up  voluntarily 
within  subsection  (1)  (a).  —  Liquidators  of  South  Canterbury  Building  Society  v.  Stumbles, 
12  L.  R.  (N.  Z.)  58. 

Extraordinary  resolution  defined.  92.  A  resolution  shall  be  deemed  to  be  "an  extra- 
ordinary resolution"  if  passed  by  a  majority  of  not  less  than  three-fourths  of  such 
members  of  the  company  entitled  under  the  regulations  to  vote  as  are  present  in  person 
or  by  proxy  (in  cases  where  by  the  regulations  proxies  are  allowed)  at  any  general 
meeting  of  which  notice  stating  the  intention  to  propose  such  resolution  has  been  duly 
given.  —  E.  §  09;  and  see  notes  to  §  93,  infra.  —  Cp.  E.  7  Edw.  7.  u.  50,  §  45. 

Registration  of  special  resolutions.  93.  1.  A  copy  of  every  special  resolution 
shall  be  forwarded  to  the  Registrar  and  recorded  by  him.  2.  If  default  is  made  in 
forwarding  such  copy  for  fifteen  days  from  the  date  of  the  confirmation  of  the 
resolution,  the  company  shall  be  Uable  to  a  fine  not  exceeding  two  pounds  for  every 
day  after  the  expiration  of  such  fifteen  days  during  which  such  default  continues; 
and  every  director  and  manager  of  the  company  who  knowingly  and  wilfully  autho- 
rises or  permits  such  default  is  liable  to  a  like  fine.  —  E.  §  70;  N.  S.  W.  a.  (No.  40 
of  1899)  249;  V.  a.  (No.  1074)  54,  f.  (No.  1482)  57;  T.  a.  (33  Vic.  No.  22)  58;  S.  A.  a.  (No.  557) 
51;  Q.  e.  (27  Vic.  No.  4)  53;  W.  A.  a.  (50  Vic.  No.  8)  53. 

Copies  of  special  resolutions.  94.  1.  Where  articles  of  association  have  been 
registered,  a  copy  of  every  special  resolution  for  the  time  being  in  force  shall  be 
annexed  to  or  embodied  in  every  copy  of  the  articles  of  association  issued  after 
the  passing  of  such  resolution.  2.  Where  no  articles  of  association  have  been  regis- 
tered, a  copy  of  any  special  resolution  shall  be  forwarded  to  any  member  requesting 
the  same  on  payment  of  one  shiUing,  or  such  less  sum  as  the  company  directs. 
3.  If  any  company  makes  default  in  complying  with  this  section  it  shall  be  Uable 
to  a  fine  not  exceeding  one  pound  for  each  copy  in  respect  of  which  such  default  is 
made;  and  every  director  and  manager  of  the  company  who  knowingly  and  wil- 
fully authorises  or  permits  such  default  is  liable  to  a  like  fine.  —  E.  §  70;  N.  S.  W. 

a.  (No.  40  of   1899)  250;    V.  a.  (No.  1074)  55;    T.  a.  (33  Vic.  No.  22)  59;  S.  A.  a.  (No.  557)  52; 
Q.  e.  (27  Vic.  No.  4)  54;  W.  A.  a.  (56  Vic.  No.  8)  54. 
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Allotment  of  shares. 

Restrictions  as  to  allotment.  95.  1.  No  allotment  shall  be  made  of  any  share 
capital  of  a  company  offered  to  the  public  for  subscription  unless :  a)  The  amount 
(if  any)  fixed  by  the  memorandum  or  articles  of  association  and  named  in  the  pro- 
spectus as  the  minimum  subscription  upon  which  the  directors  may  proceed  to 
allotment;  or  b)  If  no  amount  is  so  fixed  and  named,  then  the  whole  amount  of 
the  share  capital  so  offered  for  subscription  has  been  subscribed,  and  the  sum 
payable  on  application  for  the  amount  so  fixed  and  named,  or  for  the  whole  amount 
offered  for  subscription,  has  been  paid  to  and  received  by  the  company.  2.  The 
amount  so  fixed  and  named,  and  the  whole  amount  aforesaid,  shall  be  reckoned 
exclusive  of  any  amount  payable  otherwise  than  in  cash,  and  is  in  this  Act  referred 
to  as  "the  minimum  subscription".  3.  The  amount  payable  on  apphcation  on  each 
share  shall  not  be  less  than  ten  per  centum  of  the  nominal  amount  of  the  share. 

4.  If  the  foregoing  conditions  are  not  comphed  within  ninety  days  after  the  first 
issue  of  the  prospectus  all  money  received  from  appUcants  for  shares  shall  be  forth- 
with repaid  to  the  apphcants  without  interest;  and  if  any  such  money  is  not  so 
repaid  within  ninety-eight  days  after  the  issue  of  the  prospectus  the  directors  of 
the  company  shall  be  jointly  and  severally  liable  to  repay  that  money,  with  interest 
at  the  rate  of  five  per  centum  per  aimum  from  the  expiration  of  the  ninety-eight 
days:  Provided  that  a  director  shall  not  be  Uable  if  he  proves  that  the  failure 
to  pay  such  money  was  not  due  to  any  misconduct  or  negligence  on  his  part. 

5.  Any  condition  requiring  or  binding  any  appUcant  for  shares  to  waive  compli- 
ance with  any  requirement  of  this  section  shall  be  void.  6.  This  section,  except 
subsection  tluree,  does  not  apply  to  any  allotment  of  shares  subsequent  to  the 
first  allotment  of  shares  offered  to  the  pubUc  for  subscription.  —  E.  §  85;  V.  f. 
(No.  1482)  58;  S.  A.  a.  (No.  557)  226;  W.  A.  a.  (56  Vic.  No.  8)  226.  —  Application  for  shares. 
An  application  for  shares  addressed  to  the  provisional  directors  of  a  company  not  yet  re- 
gistered (which  circumstance  is  known  to  the  applicant)  constitutes  such  provisional  directors 
the  agents  of  the  applicant  to  apply  for  shares,  and  authorises  the  company  when  formed  to 
accept  such  application  and  to  place  him  on  the  register  of  such  company.  —  In  re  Nenthorn 
Public  Battery  Co.,  Ltd.,  Strong's  Case,  9  L.  R.  (N.  Z.)  197;  In  re  Westport  Cardiff  Coal  Co., 
Ltd.,  12  L.  R.  (N.  Z.  )  410,  overruling.  In  re  Kaiapoi  Glass  Co.,  Hollier's  Case  L.  R.  5  S.  C. 
(N.  Z.)  297.  A  call  notice  may  under  certain  circumstances  be  a  sufficient  notice  of  allotment 
of  shares  to  the  applicant.  —  New  Zealand  Farmers'  Dairy  Union  v.  Birch,  15  L.  R.  (N.  Z.)  315, 
distinguishing  In  re  Roseville  Dairy  Factory  Co.,  Ltd.,  Goodlet's  Case,  9  L.  R.  (N.  Z.)  169. 
Shares  must  be  allotted  within  a,  reasonable  time  after  application.  Otherwise  the  applicant 
by  giving  notice  of  his  refusal  to  accept  allotment,  within  a  reasonable  time  after  recept  of  notice 
of  allotment,  is  not  bound.  — In  re  Seed  &  Agricultural  Co.  of  New  Zealand,  Ltd.,  Trulove's  Case, 
12  L.  R.  255.  An  application  for  shares  made  on  behalf  of  a  person  who  has  not  authorized 
the  same  may  become  binding  upon  him  where  he  receives  notice  of  allotment,  and  pays  calls 
on  the  shares.  —  Southland  Frozen  Meat  &  Produce  Export  Co.,  Ltd.  v.  Potter,  L.  R.  3  S.  C. 
(N.  Z.)  308. 

Effect  of  irregular  allotment.  96.  1.  An  allotment  made  by  a  company  to 
an  applicant  in  breach  of  the  foregoing  provisions  shall  be  voidable  at  the  instance 
of  the  appUcant  within  one  month  after  the  holding  of  the  statutory  meeting  of 
the  company,  and  not  later,  and  shall  be  so  voidable  notwithstanding  that  the 
company  is  in  course  of  being  wound  up.  2.  If  any  director  of  a  company  knowingly 
commits  or  permits  or  authorises  a  breach  of  any  of  the  foregoing  provisions  relat- 
ing to  allotment  he  shall  be  liable  to  compensate  the  company  and  the  allottee 
respectively  for  any  damage,  loss,  or  costs  the  company  or  the  allottee  may  have 
sustained  or  incurred  thereby :  Provided  that  proceedings  to  recover  the  same  shall 
not  be  commenced  after  the  expiration  of  two  years  from  the  date  of  the  allot- 
ment. —  E.  §  86.  —  Cp.  notes  to  §  97,  106,  infra. 

Return  of  allotments.  97.  1.  Whenever  a  Umited  company  makes  any  allot- 
ment of  its  shares  the  company  shall  within  one  month  thereafter  file  with  the 
Registrar;  a)  A  return  of  the  allotments,  stating  the  number  and  nominal  amount 
of  the  shares  comprised  in  the  allotment,  the  names,  addresses,  and  descrip- 
tions of  the  allottees,  and  the  amount  (if  any)  paid  or  due  and  payable  on 
each  share;  and  b)  In  the  case  of  shares  allotted  in  whole  or  in  part  for  a  con- 
sideration other  than  cash,  a  contract  in  writing  constituting  the  title  of  the  al- 
lottee to  such  allotment,  together  with  any  contract  of  sale,  or  for  services  or 
other  consideration  in  respect  of  which  such  allotment  was  made,  such  contracts 
being  duly  stamped,  and  a  return  stating  the  number  and  nominal  amount  of 
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shares  so  allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  up,  and  the 
consideration  for  which  they  were  allotted.  2.  Every  director,  manager,  secret- 
ary, or  other  officer  of  the  company  who  is  knowingly  a  party  to  any  breach  of 
this  section  is  Hable  to  a  fine  not  exceeding  fifty  pounds  for  every  day  during 
which  such  breach  continues.  —  E.  §  88;  N.  S.  W.  a.  (No.  40  of  1899)  55;  V.  f.  (No.  1482) 
50;  S.  A.  a.  (No.  557)  25;  Q.  f.  (53  V.  No.  18)  28;  W.  A.  a.  (56  Vic.  No.  8)  26.  —  Cp.  7  Edw.  7, 
u.  50,  §  6.  Where  shareholders  entitled  to  fully  paid-up  shares  know  that  the  provisions  of 
subsection  (1)  (b)  have  not  been  complied  with,  and  allow  their  names  to  remain  on  the  share 
register,  they  may  become  Uable  to  pay  cash  for  the  same.  —  Lodge  v.  Roxburgh  Amal- 
gamated Mining  &  Sluicing  Co.,  Ltd.,  11  L.  R.  (N.  Z.)  467.  The  burden  of  proof  that  the  con- 
tract was  registered  is  not  on  the  liquidators.  —  In  re  Bruce's  Patent  Oatmeal  &  Milling  Co., 
Ltd.,  Brayshaw's  Case,  8  L.  R.  (N.  Z.)  483.  If  in  consequence  of  the  agreement  to  allot 
paid-up  shares  not  having  been  registered  the  shareholder  is  made  a  contributory,  semble,  he 
may  prove  in  the  liquidation  for  the  amount  of  calls  paid  as  for  damages.  —  In  re  Waitohi  Coal 
Mining  Co.,  Ltd.,  L.  R.  4  S.  C.  (N.  Z.)  250.  See  also  In  re  Bruco's  Patent  Oatmeal  &  Milling 
Co.,  Ltd.,  Drysdale's  Case,  8  L.  R.  (N.  Z.)  598;  Drysdale  v.  Liquidators  of  the  Bruce  Patent 
Oatmeal  &  Milling  Co.,  Ltd.,  10  L.  R.  (N.  Z.)  U6;  In  re  Waimea  Creek  Gold-Dredging  Co.,  Ltd., 
13  L.  R.  (N.  Z.)  303;  In  re  New  Zealand  Pine  Co.,  Ltd.,  17  L.  R.  (N.  Z.)  257.  Cp.  cases  iu 
note  to  §  106,  infra. 

Provision  where  no  contract  registered.  98.  In  any  case  where  shares  in  any 
company  were  issued  prior  to  the  coming  into  operation  of  The  Companies  Act,  1901, 
as  fully  or  partly  paid  up  for  a  consideration  other  than  cash,  but  no  contract  was 
filed  as  required  by  section  thirty -four  of  The  Companies  Act,  1882,  then  if  such  shares 

a)  Were  issued  bond  fide  for  a  substantial  consideration,  or  b)  Were  subsequently 
acquired  by  any  person  bond  fide  without  notice  of  the  omission  as  aforesaid,  the 
allottee  or  holder  of  such  shares  shall  not  be  hable  to  pay  to  the  company  in  respect 
of  such  shares  any  sum  other  than  the  amount  of  the  nominal  habihty  (if  any) 
subject  to  which  the  shares  were  issued.  —  Cp.  note  to  §  97,  supra. 

Commencem,ent  of  business. 
Restriction  on  commencement  of  business,  i  99.   1.  A  company  shall  not  com- 
mence any  business  or  exercise  any  borrowing-powers  unless:  a)  Shares  held  subject 
to  the  payment  of  the  whole  amount  thereof  in  cash  have  been  allotted  to  an  amount 
not  less  in  the  whole  than  the  minimum  subscription  hereinbefore  mentioned;  and 

b)  Every  director  of  the  company  has  paid  to  the  company  on  each  of  the  shares 
taken  or  contracted  to  be  taken  by  him,  and  for  which  he  is  Uable  to  pay  in  cash, 
a  proportion  equal  to  the  proportion  payable  on  apphcation  and  allotment  on  the 
shares  offered  for  pubhc  subscription;  and  c)  There  has  been  filed  with  the  Registrar 
a  statutory  declaration  by  the  manager  or  one  of  the  directors  that  the  aforesaid 
conditions  have  been  comphed  with.  2.  The  Registrar,  on  the  fiUng  of  such  sta- 
tutory declaration,  shall  certify  that  the  company  is  entitled  to  commence  business, 
and  such  certificate  shall  be  conclusive  evidence  that  the  company  is  so  entitled. 
3.  Any  contract  made  by  a  company  before  the  date  at  which  it  is  entitled  to  com- 
mence business  shall  be  provisional  only,  and  shall  not  be  binding  on  the  company 
untQ  that  date,  and  on  that  date  it  shall  become  binding.  4.  Nothing  in  this  section 
shall  prevent  the  simultaneous  offer  for  subscription  of  any  shares  and  debentures, 
or  the  receipt  of  any  apphcation.  5.  If  a  company  commences  business  or  exercises 
borrowing-powers  in  breach  of  this  section,  every  person  who  is  responsible  for 
the  breach  shall,  without  prejudice  to  any  other  hability,  be  Uable  to  a  fine  not 
exceeding  fifty  pounds  for  every  day  during  which  the  breach  continues.  6.  Sub- 
sections one  to  five  of  this  section  do  not  apply  to  a  company  registered  before 
the  eighth  day  of  November,  One  thousand  nine  hundred  and  one,  nor  to  any  com- 
pany for  whose  shares  the  pubhc  have  not  been  invited  to  subscribe.  7.  Where  a 
company  does  not  before  it  commences  business  issue  a  prospectus  offering  shares 
to  the  pubhc,  it  shall  be  the  duty  of  the  directors  before  commencing  business  or 
undertaking  any  obhgation  in  furtherance  of  any  of  the  objects  contained  in  its 
memorandum  of  association  (other  than  the  exercise  of  borrowing-powers)  to  file 
with  the  Registrar  a  statutory  declaration,  signed  by  all  the  directors,  stating  the 
amount  of  capital  for  which  shares  have  been  subscribed  and  allotted  with  a  ha- 
biUty  to  pay  for  the  same  whoUy  or  partly  in  cash,  and  stating  that,  in  their  opinion, 
the  capital  subscribed  for  and  shares  allotted  as  aforesaid,  together  with  the  money 
(if  any)  raised  under  the  company's  borrowing-powers,  are  sufficient  to  justify 
the  company  in  commencing  business.  8.  Every  director  who  commits  a  breach 
of  the  last  preceding  subsection,  or  who  neghgently,  and  without  having  made  a 
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reasonable  investigation  or  inquiry  as  to  the  requirements  of  the  company,  makes 
such  declaration  as  aforesaid  is  liable  to  a  fine  not  exceeding  one  hundred  pounds. 
9.  Nothing  in  subsection  seven  hereof  shall  apply  to  any  Uability  incidental  to  the 
engagement  of  officers  of  the  company,  or  to  the  expenses  preliminary  or  incidental 
to  the  establishment  of  the  company.  —  E.  §  87;  V.  f.  (No.  1482)  21.  —  Under  sub- 
section (2),  quaere  whether  the  want  of  proof  of  the  incorporation  of  a  plaintiff  company  is  a 
nonsuit  point,  and  whether  the  proper  course  is  not  to  ask  leave  to  have  the  action  struck  out 
on  the  ground  that  there  is  no  plaintiff.  - —  Lyell  Hydraulic  Sluicing  Co.,  Ltd.,  v.  Harcourt, 
23  L.  R.  (N.  Z.)  168. 

Register  of  members. 

Register  of  members.  100.  1.  Every  company  shall  cause  to  be  kept  in  one 
or  more  books  a  register  of  its  members,  and  there  shall  be  entered  therein  the 
following  particulars:  a)  The  names  and  addresses  and  the  occupations  (if  any) 
of  the  members  of  the  company,  with  the  addition,  in  the  case  of  a  company  having 
a  capital  divided  into  shares,  of  a  statement  of  the  shares  held  by  each  member, 
distinguishing  each  share  by  its  number,  and  of  the  amount  paid  or  agreed  to  be 
considered  as  paid  on  the  shares  of  each  member;  b)  The  date  at  which  the  name 
of  any  person  was  entered  in  the  register  as  a  member;  and  c)  The  date  at  which 
any  person  ceased  to  be  a  member.  2.  Any  company  committing  a  breach  of  this 
section  shall  be  liable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  such  breach  continues,  and  every  director  or  manager  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  such  breach  is  Uable  to  a  like  fine. 

—  E.  §  25;  N.  S.  W.  a.  (No.  40  of  1899)  19  (1);  V.  a.  (No.  1074)  26;  T.  a.  (33  Vic.  No.  22)  2.5; 
S.  A.  a.  (No.  557)  28;  Q.  e.  (27  Vic.  No.  4)  24;  W.  A.  a.  (56  Vic.  No.  8)  29. 

Annual  summary.  Failing  to  forward  list  of  members.  101.  1.  Every  company 
having  a  capital  divided  into  shares  shall  once  at  least  in  every  year  make  a  hst 
of  aU  persons  who  are  members  of  the  company  on  the  fourteenth  day  succeeding 
the  day  on  which  the  ordinary  general  meeting  is  held,  or,  if  there  are  more 
ordinary  general  meetings  than  one  in  each  year,  then  on  the  fourteenth  day 
succeeding  the  day  on  which  the  first  of  such  ordinary  general  meetings  is 
held;  and  such  list  shall  state  the  names,  addresses,  and  occupations  of  all 
the  members  therein  mentioned,  and  the  number  of  shares  held  by  each  of  them, 
and  shall  contain  a  summary  specif jdng  the  following  particulars:  a)  The  amount 
of  the  capital  of  the  company,  and  the  number  of  shares  into  which  it  is  divided; 
b)  The  number  of  shares  taken,  from  the  commencement  of  the  company  up  to 
the  date  of  the  summary,  distinguishing  between  the  shares  issued  for  cash  and 
those  issued  otherwise  than  for  cash  or  only  partly  for  cash;  c)  The  amount  of  calls 
made  on  each  share;  d)  The  total  amount  of  calls  received;  e)  The  total  amount 
of  calls  unpaid;  f)  The  total  amount  of  shares  forfeited;  g)  The  names,  addresses, 
and  occupations  of  the  persons  who  have  ceased  to  be  members  since  the  last  list 
was  made,  and  the  number  of  shares  held  by  each  of  them;  h)  The  total  amount 
of  debt  due  from  the  company  in  respect  of  all  mortgages  required  to  be  registered 
under  this  Act;  and  i)  The  names  and  addresses  and  occupations  of  every  person 
who  is  a  director  or  manager  of  the  company  at  the  date  of  the  summary.  2.  The 
above  hst  and  summary  shall  be  contained  in  a  separate  part  of  the  register,  and 
shall  be  completed  and  signed  by  the  manager  or  by  the  secretary  of  the  company 
within  seven  days  after  the  foiurteenth  day  above  mentioned,  and  a  copy  shall  forth- 
with be  forwarded  to  the  Registrar.  3.  Aiiy  company  making  default  in  forwarding 
such  hst  of  members  or  summary  to  the  Registrar  is  hable  to  a  fine  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues,  and  every  director 
and  manager  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
such  default  is  Hable  to  a  hke  fine.  —  E.  §26;  N.  S.W.  a.  (No.  40  of  1899)  20,  21;  V.  a. 
(No.  1074)  27,  28;  T.  a.  (33  Vic.  No.  22)  26,  27;  S.  A.  a.  (No.  557)  29,  30;  Q.  e.  (27  Vic.  No.  4) 
25,  26;  W.  A.  (56  Vic.  No.  8)  30,  31.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  21. 

List  of  directors  to  be  kept  and  sent  to  Registrar.  Fine  on  company  not  keeping 
or  sending  list  of  directors.  102.  1.  Every  company  not  having  a  capital  divided 
into  shares  shall  keep  at  its  registered  office  a  register  containing  the  names  and 
addresses  and  the  occupations  of  its  directors  and  manager,  and  shall  send  to  the 
Registrar  a  copy  of  such  register,  and  shall  from  time  to  time  notify  to  the  Registrar 
the  appointment  of  any  new  director  and  manager.  2.  If  defavdt  is  made  in  com- 
pliance with  this  section"  the  company  shall  be  hable  to  a  fine  not  exceeding  five 
pounds  for  every  day  during  which  such  default  continues,  and  every  director 
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and  manager  of  the  company  who  knowingly  and  wilfully  authorises  or  permits 
such  default  is  hable  to  a  hke  fine.  —  E.  §  75;  N.  S.  W.  a.  (No.  40  of  1899)  70,  71; 
V.  a.  (No.  1074)  45,  46,  f.  (No.  1482)  166;  T.  a.  (33  Vic.  No.  22)  49,  50;  S.  A.  a.  (No.  557)  43; 
Q.  u.  (27  Vic.  No.  4)  44,  45;  W.  A.  a.  (56  Vic.  No.  8)  45. 

No  entry  of  trusts  on  register.  103.  No  notice  of  any  trust,  expressed,  implied, 
or  constructive,  shall  be  entered  on  the  register  or  be  receivable  by  the  Registrar. 

—  E.  §  27;  N.  S.  W.  a.  (No.  40  of  1899)  237;  V.  a.  (No.  1074)  31;  T.  a.  (33  Vie.  No.  22)  32; 
S.  A.  a.  (No.  557)  31;  Q.  e.  (27  Vic.  No.  4)  29;   W.  A.  a.  (56  Vic.  No.  8)  32. 

Inspection  of  register.  104.  1.  The  register  of  members,  commencing  from 
the  date  of  the  registration  of  the  company,  shall  be  kept  at  the  registered  office 
of  the  company  hereinafter  mentioned.  2.  Such  register,  except  when  closed  as 
hereinafter  mentioned,  shaU  during  business  hours  (or  during  such  time,  not  being 
less  than  two  hours  in  each  day,  as  the  company  in  general  meeting  may  appoint) 
be  open  to  the  inspection  of  any  member  gratis,  and  to  the  inspection  of  any 
other  person  on  the  payment  of  one  shilling,  or  such  less  sum  as  the  company 
prescribes  for  each  inspection.  3.  Every  such  member  or  other  person  shall  be 
entitled  to  a  copy  of  such  register  or  any  part  thereof,  or  of  such  list  or  summary 
of  members  as  is  hereinbefore  mentioned,  on  payment  of  sixpence  for  every  hun- 
dred words  required  to  be  copied.  4.  If  such  inspection  or  copy  is  refused  the 
company  shall  be  liable  for  each  refusal  to  a  fine  not  exceeding  five  pounds,  and 
a  further  fine  not  exceeding  two  pounds  for  every  day  during  which  such  refusal 
continues;  and  every  director  and  manager  of  the  company  who  knowingly  au- 
thorises or  permits  such  refusal  is  Uable  to  a  Uke  fine,  and,  in  addition  to  the 
above  fine,  the  Court  may  order  the  register  to  be  forthwith  produced  for  inspection. 

—  E.  §  30;  N.  S.  W.  a.  (No.  40  of  1899)  239;  V.  a.  (No.  1074)  33;  T.  a.  (33  Vic.  No.  22)  34;  S.  A. 
a.  (No.  557)  33;  Q.  e.  (27  Vic.  No.  4)  31;  W.  A.  a.  (56  Vic.  No.  8)  34. 

Power  to  close  register.  105.  Any  company  may,  upon  giving  notice  by  an 
advertisement  in  some  newspaper  circulating  in  the  district  in  which  the  registered 
office  of  the  company  is  situated,  close  the  register  of  members  for  any  time  or 
times  not  exceeding  in  the  whole  thirty  days  in  each  year.  —  E.  §  31 ;  N.  S.  W.  a. 
(No.  40  of  1899)  240;  V.  a.  (No.  1074)  34;  T.  a.  (33  Vic.  No.  22)  35;  S.  A.  a.  (No.  557)  34;  Q.  o. 
(27  Vic.  No.  4)  32;  W.  A.  a.  (56  Vic.  No.  8)  35. 

Remedy  for  error  in  register.  106.  1.  If  the  name  of  any  person  is  without 
sufficient  cause  entered  in  or  omitted  from  the  register  of  members  of  any  com- 
pany, or  if  default  is  made  or  unnecessary  delay  takes  place  in  entering  on  the 
register  the  fact  of  any  person  having  ceased  to  be  a  member  of  the  company,  the 
person  or  member  aggrieved,  or  any  member  of  the  company,  or  the  company 
itself,  may  apply  to  the  Court  for  an  order  that  the  register  be  rectified.  2.  The 
Court  may  either  refuse  such  appUcation,  with  or  without  costs,  or,  if  satisfied 
of  the  justice  of  the  case,  make  an  order  for  the  rectification  of  the  register,  and 
direct  the  company  to  pay  all  the  costs  of  such  application,  and  any  damages  the 
party  aggrieved  has  sustained.  —  E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (1);  V.  a. 
(No.  1074)  36;  T.  a.  (33  Vic.  No.  22)  37;  S.  A.  a.  (No.  557)  35  (1);  Q.  e.  (27  Vic.  No.  4)  34; 
W.  A.  a.  (56  Vic.  No.  8)  36  (1).  —  A  person  who  has  the  right  to  have  his  name  removed 
from  the  register  of  shareholders  on  the  ground  of  misrepresentation  may  lose  the  right 
by  delay.  What  constitutes  an  unreasonable  delay  depends  on  the  circumstances  of  the 
particular  case.  —  In  re  Nenthom  Consolidated  G.  M.  Co.,  Ltd.,  Clements'  Case,  9  L.  K.  (N.  Z.) 
233;  Hutchison  v.  Western  Packing  Co.,  19  L.  R.  (N.  Z.)  236.  The  right  to  have  the  name 
removed  from  the  register  is  not  kept  alive  by  threats  of  legal  proceedings  or  by  strenuous  efforts 
to  induce  the  company  to  remove  the  name.  —  In  re  Nenthom  Consolidated  G.  M.  Co.,  Ltd., 
Clements'  Case,  9  L.  R.  (N.  Z.)  233.  It  may  be  lost  by  acquiescence.  —  In  re  Bell  Hill  G.  M., 
etc.,  Co.,  Ltd.,  19  L.  R.  (N.  Z.)  164;  Gray  v.  Equitable  Insurance  Association  6  L.  R.  (N.  Z.)  450. 
The  book  purporting  to  be  a  share  register  may  be  so  defective  that  an  entry  therein  may 
not  make  the  persons  whose  names  are  entered  liable  as  shareholders.  —  Cp.  Lodge  v.  Roxburgh 
Amalgamated  Mining  &  Sluicing  Co.,  Ltd.,  11  L.  R.  (N.  Z.)  467.  See  also  In  re  Rangiora 
Linseed  Oil  Cake  &ribre  Mfg.  Co.,  Ltd.,  Stalker's  Case,  L.  R.  3  S.  C.  (N.  Z.)  215;  In  re  New  Zea- 
land Dairy  Farmers'  Cooperative  Co.  Ltd.,  Taiaroa's  Case,  16  L.  R.  (N.  Z.)  78;  Re  Bruce's 
Patent  Oatmeal  &  Milling  Co.,  Ltd.,  Reid  &  Gray's  Case,  11  L.  R.  (N.  Z.)  152. 

Court  may  rectify  register.  107.  In  any  proceeding  under  the  last  preceding 
section  the  Court  may  decide  any  question  relating  to  the  title  of  any  party  to  such 
proceeding  to  have  his  name  entered  in  or  omitted  from  the  register,  whether  such 
question  arises  between  two  or  more  members  or  alleged  members,  or  between 
any  members  or  alleged  members  and  the  company,  and  generally  the  Court  may 
in  any  such  proceeding  decide  any  question  relating  to  the  rectification  of  the  register : 
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Provided  that  the  Court  may  direct  an  issue  to  be  tried  in  which  any  question  of 
law  may  be  raised,  and  in  such  case  any  decision  of  the  Court  shall  be  subject 
to  appeal  in  the  manner  authorised  by  any  law  or  practice  for  the  time  being 
in  force.  —  E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (2,  3);  V.  a.  (No.  1074)  3G;  T.  a. 
(33  Vic.  No.  22)  37;  S.  A.  a.  (No.  557)  35  (2);  Q.  e.  (27  Vic.  No.  4)  34;  W.  A.  a.  (56  Vic.  No.  8) 
36  (2). 

Notice  of  rectification  to  be  given  to  Registrar.  108.  Where  an  order  is  made 
rectifying  the  register  of  members  of  a  company  required  to  send  a  hst  of  its  mem- 
bers to  the  Registrar,  the  Court  shall  by  its  order  direct  that  due  notice  of  such 
rectification  be  given  to  the  Registrar.  —  E.  §  32;  N.  S.  W.  a.  (No.  40  of  1899)  232  (4); 
V.  a.  (No.  1074)  37;  T.  a.  (33  Vic.  No.  22)  38;  S.  A.  a.  (No.  557)  36;  Q.  a.  (27  Vic.  No.  4)  35; 
W.  A.  a.  (56  Vic.  No.  8)  37. 

Register  to  be  evidence.  109.  The  register  of  members  shall  be  prima  facie 
evidence  of  any  matters  by  this  Act  directed  or  authorised  to  be  inserted  therein. 

—  E.  §  33;  N.  S.  W.  a.  (No.  40  of  1899)  226;  V.  a.  (No.  1074)  38;  T.  a.  (33  Vic.  No.  22)  39; 
S.  A.  a.  (No.  557)  37;  Q.  e.  (27  Vic.  No.  4)  36;  W.  A.  a.  (56  Vic.  No.  8)  38.  —  See  Southland 
Frozen  Meat  &  Produce  Export  Co.,  Ltd.  v.  Potter,  L.  R.  3  S.  C.  308. 

Insurance  and  other  companies  to  publish  statements  as  in  Table  B.  110.  1.  Every 
insurance  company  and  every  company  that  carries  on  the  business  of  insurance 
in  common  with  any  other  business  shall,  before  it  commences  business,  and  once 
in  every  year  during  which  it  carries  on  business,  make  a  statement  in  the  form 
in  Table  B  in  the  second  Schedule  hereto,  or  as  near  thereto  as  circumstances  admit ; 
and  a  copy  of  such  statement  shall  be  put  up  in  a  conspicuous  place  in  the  registered 
office  of  the  company,  and  in  every  branch  office  or  place  where  the  business  of  the 
company  is  carried  on.  2.  If  default  is  made  in  comphance  with  this  section  the 
company  shall  be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  such  default  continues,  and  every  director  and  manager  of  the  company 
who  knowingly  and  wilfuUy  authorises  or  permits  such  default  is  hable  to  a  hke 
fine.  3.  Every  member  and  every  creditor  of  any  company  mentioned  in  this  section 
shall  be  entitled  to  a  copy  of  the  above-mentioned  statement  on  payment  of  a  sum 
not  exceeding  sixpence.  —  E.  §  108;  N.  S.  W.  a.  (No.  40  of  1899)  69;  V.  a.  (No.  1074)  44; 
T.  a.  (33  Vic.  No.  22)  48;  S.  A.  a.  (No.  557)  42;  Q.  e.  (27  Vic.  No.  4)  43;  W.  A.  a.  (56  Vic. 
No.  8)  43. 

Branch  registers. 
Companies  may  keep  branch  registers.  Particulars  to  be  entered  thereon.    111. 

1.  Any  company  incorporated  in  New  Zealand  may,  if  authorised  so  to  do  by  any 
special  Act  of  the  General  Assembly,  or  by  its  regulations,  cause  to  be  kept  in  any 
place  within  His  Majesty's  dominions  beyond  New  Zealand  a  branch  register 
of  any  of  its  members  who  desire  to  have  their  names  entered  thereon.  2.  The 
same  particulars  shall  be  entered  on  a  branch  register  as  are  entered  on  the 
principal  register  kept  at  the  principal  office  of  the  company  in  New  Zealand. 

—  E.  §  34;  N.  S.  W.  a.  (No.  40  of  1899)  25,  27  (1);  V.  f.  (No.  1482)  61,  63;  Q.  f.  (53  Vic. 
No.  18)  32  (1,  3). 

Copies  of  entries  in  branch  register  to  be  entered  on  duplicates.     112.    A 

copy  of  every  entry  in  a  branch  register  shall  be  forthwith  transmitted  to  the 
company's  principal  office  as  aforesaid,  and,  on  receipt  thereof,  shall  be  entered 
in  a  dupUcate  of  the  branch  register,  to  be  there  kept  for  the  purpose  by  the 
company.  —  E.  §  35;  N.  S.  W.  a.  (No.  40  of  1899)  29;  V.  f.  (No.  1482)  56;  Q.  f.  (53  Vic. 
No.  18)  32  (5). 

Entries  to  be  evidence.  113.  A  branch  register  and  the  duphcate  thereof  shall 
for  aU  purposes  be  deemed  to  be  a  part  of  the  principal  register,  and  shall  be  prima 
facie  evidence  of  the  particulars  entered  therein  respectively.  —  E.  §  35 ;  N.  S.  W.  a. 
(No.  40  of  1899)  27  (1);  V.  f.  (No.  1482)  63;  Q.  f.  (53  Vic.  No.  18)  32  (3). 

Transactions  to  be  registered  in  branch  register  only.  114.  No  transaction 
with  respect  to  any  shares  registered  in  a  branch  register  shall  during  the 
continuance  of  such  registration  be  entered  in  any  other  register  of  the  com- 
pany. —  E.  §  35;  N.  S.  W.  a.  (No.  40  of  1899)  30;  V.  f.  (No  1482)  66;  Q.  f.  (53  Vic.  No.  18) 
32  (6). 

On  discontinuance  of  branch  register  entries  to  be  transferred.  115.  A  company 
"may,  if  duly  authorised  so  to  do,  cease  to  keep  any  branch  register,  and  thereupon 
aU  entries  on  that  register  shall  be  transferred  to  the  principal  register,  or  to  some 
other  branch  register,  at  the  option  of  the  company.  —  E.  §  35;  N.  S.  W.  a.  (No.  40 
of  1899)  31;  V.  f.  (No.  1482)  67;  Q.  f.  (53  Vic.  No.  18)  32  (7). 
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Stamp  duty.  116.  Any  instrument  of  transfer  of  a  share  registered  in  a  branch 
register  shall  be  deemed  to  be  a  transfer  of  property  situated  out  of  New  Zealand, 
and  shall  be  exempt  from  New  Zealand  stamp  duty. 

Regulations  for  keeping  branch  registers.  117.  Subject  to  this  Act,  any  company 
may  by  its  regulations  make  such  provision  as  it  thinJss  fit  respecting  the  keeping 
of  branch  registers.  —  E.  §  35;  N.  S.  W.  a.  (No.  40  of  1899)  32;  V.  f.  (No.  1482)  68;  Q.  f. 
(53  Vic.  No.  18)  32  (9). 

As  to  existing  branch  registers.  118.  Where  a  company  has  heretofore  kept 
a  branch  register  at  any  place  containing  the  same  particulars  as  are  contained 
in  the  principal  register,  such  branch  register  shall  be  deemed  to  have  been  lawfully 
estabhshed  and  kept,  and  the  transfers  recorded  therein  to  have  been  legally  made ; 
and  the  provisions  of  this  Act  shall  hereafter  apply  and  be  compUed  with  accord- 
ingly. 

As  to  estate  duty  payable  in  New  Zealand.  119.  Upon  the  death  of  a  member 
registered  in  a  branch  register  his  share  or  other  interest  shaU,  so  far  as  relates 
to  any  tax  or  duty  payable  to  the  Crown  in  respect  of  the  estate  of  a  deceased  person 
in  New  Zealand,  be  deemed  not  to  be  part  of  his  estate  in  New  Zealand  for  or  in 
respect  of  which  probate  or  letters  of  administration  is  or  are  to  be  granted,  if  he 
died  domiciled  in  any  part  of  the  United  Kingdom ;  but,  if  he  died  domiciled  else- 
where, then  such  share  or  interest  shall  be  deemed  to  be  part  of  such  estate  in  like 
maimer  as  if  he  were  registered  in  the  register  of  members  kept  at  the  principal 
office  of  the  company  and  had  been  domiciled  in  New  Zealand  at  the  date  of  his 
death. 

Transfer  not  to  be  registered  until  duty  paid.  120.  No  company  shall  register 
any  transfer  or  other  transmission  of  any  share  or  interest  of  any  deceased  member 
domiciled  elsewhere  than  in  the  United  Kingdom  except  on  production  of  a 
certificate  from  the  Minister  of  Stamp  Duties  that  all  duty  payable  in  respect 
of  such  share  or  interest  has  been  paid  or  provided  for;  and  if  any  company  fails 
to  comply  with  this  provision  any  such  duty  payable  as  aforesaid  shall  be  deemed 
to  be  a  debt  due  by  the  company  to  the  Crown,  and  may  be  recovered  accordingly. 

Protection  of  members. 
Restriction  on  alteration  of  terms  of  prospectus.    121.    A  company  shaU  not 
prior  to  the  statutory  meeting  vary  the  terms  of  a  contract  referred  to  in  the  pro- 
spectus, except  subject  to  the  approval  of  the  statutory  meeting.  —  E.  §  83;  V.  f. 

(No.  1482)  107;  and  see  notes  to  §  74 — 81,  supra. 

Power  to  alter  regulations  by  special  resolution.  122.  1.  Subject  to  the  provisions, 
of  this  Act  and  to  the  conditions  contained  in  the  memorandum  of  association, 
any  company  may  in  general  meeting,  from  time  to  time,  by  passing  a  special  reso- 
lution, alter  aU  or  any  of  the  regulations  of  the  company  contained  in  the  articles 
of  association,  or  in  Table  A  in  the  second  Schedule  hereto,  where  such  table  is  appli- 
cable to  the  company,  or  make  new  regulations  to  the  exclusion  of  or  in  addition 
to  aU  or  any  of  the  regulations  of  the  company.  2.  Any  regulations  so  made  by  special 
resolution  shaU  be  deemed  to  be  regulations  of  the  company  and  of  the  same  va- 
lidity as  if  they  had  been  originaUy  contained  in  the  articles  of  association,  and 
may  in  like  manner  be  altered  or  modified  by  any  subsequent  special  resolution. 

—  E.  §  13;  N.  S.  W.  a.  (No.  40  of  1899)  72;  V.  a.  (No.  1074)  51;  T.  a.  (33  Vic.  No.  22)  55;   S.  A. 
a.  (No.  557)  48,  50;   Q.  e.  (27  Vic.  No.  4)  50;  W.  A.  a.  (56  Vic.  No.  8)  50. 

Deed  of  sale  open  for  inspection  in  certain  cases.  123.  Where  any  land  or  other 
property  or  any  rights  are  acquired  by  a  company  otherwise  than  for  cash,  the 
deed  of  sale  or  transfer,  or  a  true  copy  thereof,  shall  at  aU  times  be  kept  at  the 
registered  office  of  the  company,  and  shall  there  be  open  to  the  inspection  of  any 
shareholder  free  of  charge  during  the  usual  business  hours.   —  See  notes  to  §  122, 

supra. 

Protection  of  creditors. 
Registered  office  of  company.    124.    1.  Every  company  shall  have  a  registered 
office,  to  which  all  communications  and  notices  may  be  addressed.   2.  If  any  com- 
pany carries  on  business  without  having  such  an  office  it  shall  be  liable  to  a  fine 
not  exceeding  five  pounds  for  every  day  during  which  business  is  so  carried  on. 

—  E.  §  62;  N.  S.  W.  a.  (No.  40 of  1899)  227;  V.  a.  (No.  1074)  40;  T.  a.  (33  Vic.  No.  22)  43;  S.  A.  a. 
(No.  557)  38  (1,  3);  Q.  e.  (27  Vic.  No.  4)  38;  W.  A.  a.  (56  Vic.  No.  8)  39  (1,  3). 

Notice  of  situation  of  registered  office.  125.  1.  Notice  of  the  situation  of 
such  registered  office,  and  of  any  change  therein,  shall  be  given  to  the  Registrar 
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and  recorded  by  him.  2.  Until  such  notice  is  given,  the  company  shall  be  deem- 
ed not  to  have  complied  with  the  provisions  of  this  Act  with  respect  to  having 
a  registered  office.  —  E.  §  62;  N.  S.  W.  (No.  40  of  1899)  231;  V.  a.  (No.  1074)  40;  T.  a. 
(33  Vic.  No.  22)  44;  S.  A.  a.  (No.  557)  38  (2);  Q.  e.  (27  Vic.  No.  4)  39;  W.  A.  a.  (56  Vic.  No.  8) 
39  (2). 

Publication  of  name  by  company.  126.  1.  Every  limited  company,  whether 
limited  by  shares  or  by  guarantee,  shall  paint  or  affix  its  name,  and  shall  keep  the 
same  painted  or  affixed,  on  the  outside  of  every  office  or  place  in  which  its  business 
is  carried  on,  in  a  conspicuous  position,  and  in  letters  easily  legible.  2.  It  shall 
also  have  its  name  engraven  in  legible  characters  on  its  seal,  and  shall  have  its 
name  mentioned  in  legible  characters  in  all  notices,  advertisements,  and  other  official 
pubUcations  issued  by  it,  and  in  all  bOls  of  exchange,  promissory  notes,  indorse- 
ments, cheques,  and  orders  for  money  or  goods  purporting  to  be  signed  by  it  or  on 
its  behalf,  and  in  all  its  biUs  of  parcels,  invoices,  receipts,  and  letters  of  credit.  — 
E.  §  63;  N.  S.  W.  a.  (No.  40  of  1899)  67;  V.  a.  (No.  1074)  41;  T.  a.  (33  Vic.  No.  22)  45;  S.  A. 
(No.  557)  40  (1);    Q.  o.  (27  Vic.  No.  4)  40;    W.  A.  a.  (56  Vic.  No.  8)  41  (1). 

Fine  on  non-publication  of  name.  127.  If  any  such  company  does  not  paint 
or  affix,  and  keep  painted  or  affixed,  its  name  in  manner  aforesaid,  it  shall  be  Uable 
to  a  fine  not  exceeding  five  poimds  for  not  so  painting  or  affixing  its  name,  and 
to  a  further  fine  not  exceeding  five  pounds  for  every  day  diu'ing  which  such  name 
is  not  so  kept  painted  or  affixed;  and  every  director  and  manager  of  the  company  who 
knowingly  and  wilfully  authorises  or  permits  such  default  is  hable  to  the  Uke  fine. 
—  E.  25  &  26  Vic.  c.  89,  §  42;  N.  S.  W.  a,.  (No.  40  of  1899)  68;  V.  a.  (No.  1074)  42;  T.  a.  (33  Vic. 
No.  22)  46;  S.  A.  a.  (No.  557)  40  (2);  Q.  «.  (27  Vic.  No.  4)  41;  W.  A.  a.  (56  Vic.  No.  8)  41  (2). 

On  omitting  name  from  documents,  etc.  128.  If  any  director,  manager,  or  officer 
of  such  company,  or  any  person  on  its  behalf,  uses  or  authorises  the  use  of  any 
seal,  purporting  to  be  a  seal  of  the  company,  whereon  its  name  is  not  so  engraven 
as  aforesaid,  or  issues  or  authorises  the  issue  of  any  notice,  advertisement,  or  other 
official  pubhcation  of  such  company,  or  signs  or  authorises  to  be  signed  on  behalf  of 
such  company  any  biU  of  exchange,  promissory  note,  indorsement,  cheque,  or  order 
for  money  or  goods,  or  issues  or  authorises  to  be  issued  any  bill  of  parcels,  invoice, 
receipt,  or  letter  of  credit  of  the  company  wherein  its  name  is  not  mentioned  in 
manner  aforesaid,  he  shall  be  Uable  to  a  fine  not  exceeding  fifty  pounds,  and  shall 
further  be  personally  liable  on  any  such  bill  of  exchange,  promissory  note,  cheque, 
or  order  for  money  or  goods,  unless  the  same  is  duly  paid  by  the  company.  — 
See  notes  to  §  127,  supra. 

Register  of  mortgages.  129.  1.  Every  hmited  company  shall  keep  a  register 
of  all  mortgages  and  charges  specifically  affecting  property  of  the  company,  and 
shall  enter  in  such  register  in  respect  of  each  mortgage  or  charge  a  short  description 
of  the  property  mortgaged  or  charged,  the  amount  of  charge  created,  and  the  names 
of  the  mortgagees  or  persons  entitled  to  such  charge.  2.  If  any  property  of  the 
company  is  mortgaged  or  charged  without  such  entry  as  aforesaid  being  made, 
every  director,  manager,  or  other  officer  of  the  company  who  knowingly  and  v/U- 
fully  authorises  or  permits  the  omission  of  such  entry  shall  be  liable  to  a  fine  not 
exceeding  fifty  pounds.  3.  The  register  of  mortgages  required  by  this  section  shall 
be  open  to  inspection  by  any  creditor  or  member  of  the  company  at  all  reasonable 
times;  and  if  such  inspection  is  refused  any  officer  of  the  company  refusing  the 
same,  and  every  director  and  manager  of  the  company  authorising  or  knowingly  and 
wilfully  permitting  such  refusal,  shall  be  hable  to  a  fine  not  exceeding  five  pounds, 
and  a  further  fine  not  exceeding  two  pounds  for  every  day  during  which  such  refusal 
continues;  and,  in  addition  to  the  above  penalty,  the  Court  may  order  the  register 
to  be  forthwith  produced  for  inspection.  —  E.  §§  100,  101;  N.  S.  W.  a.  (No.  40  of  1899) 
243;  V.  a.  (No.  1074)  43;  T.  a.  (33  Vic.  No.  22)  47;  S.  A.  a.  (No.  557)  41;  Q.  e.  (27  Vic.  No.  4) 
42;  W.  A.  a.  (56  Vic.  No.  8)  43.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  10—18. 

Mortgage  not  operative  unless  registered.  130.  1.  Every  mortgage  as  hereinafter 
defined  given  by  any  company,  whether  registered  in  or  out  of  New  Zealand,  shall, 
so  far  as  any  security  on  the  company's  assets  or  undertaking  is  thereby  conferred, 
be  void  against  the  liquidator  and  any  creditor  of  the  company  unless  within  twenty- 
one  days  after  the  execution  of  the  instrument  creating  the  mortage  the  same  is 
registered  by  lodging  in  the  office  of  the  Registrar  a  copy  of  the  instrument  creating 
the  mortgage,  accompanied  by  an  affidavit  of  the  execution  of  the  instrument 
and  verifying  the  copy  as  a  true  copy.  2.  In  the  case  of  a  mortgage  executed  out 
of  New  Zealand  by  or  on  behalf  of  any  company  affecting  or  intending  to  affect 
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assets  in  New  Zealand,  it  shall  be  sufficient  compliance  with  this  section  if  the 
mortgage  is  registered  within  three  months  after  the  execution  thereof;  but  any 
such  mortgage  registered  more  than  twenty- one  days  after  the  execution  thereof 
shall,  as  to  assets  in  New  Zealand,  take  effect  only  subject  to  any  rights  acquired 
prior  to  actual  registration  thereof.  3.  The  Registrar  shall  keep  with  respect  to  each 
company  a  register-book,  wherein  he  shall,  on  payment  of  the  prescribed  fee,  enter 
with  respect  to  every  mortgage  registered  under  this  section  the  date  of  the  mort- 
gage, the  amount  secured  by  it,  short  particulars  of  the  property  mortgaged,  and 
the  names  of  the  persons  entitled  to  the  charge ;  and  such  register  and  the  documents 
entered  therein  shall  be  open  to  inspection  by  aU  persons  on  payment  of  a  fee  of 
one  shilling.  4.  Where  a  series  of  debentures  containing  or  constituting  any  mort- 
gage, to  the  benefit  of  which  the  holders  thereof  are  entitled  pari  passu,  is  created 
by  a  company,  it  shall  be  sufficient  to  lodge  with  the  Registrar  a  copy  of  one  deben- 
ture of  the  series,  verified  as  aforesaid,  and  to  enter  on  the  register :  a)  The  total 
amount  secured  by  the  whole  series;  and  b)  The  dates  of  the  resolutions  creating 
the  series,  and  of  the  covering  deed  (if  any)  by  which  the  security  is  created  or 
defined;  and  c)  A  general  description  of  the  property  mortgaged;  and  d)  The  names 
of  the  trustees  (if  any)  for  the  debenture-holders.  5.  Where  more  than  one  issue 
is  made  of  debentures  in  the  same  series,  the  company  may  require  the  Registrar 
to  enter  in  the  register  the  date  and  amount  of  any  particular  issue ;  but  an  omission 
to  do  this  shall  not  affect  the  validity  of  the  debentures  issued.  6.  The  registration 
of  a  mortgage  in  pursuance  of  this  section  shall  not  be  invaUd  merely  by  reason 
of  any  accidental  or  inadvertent  omission  or  misstatement  in  the  copy  lodged  as 
hereby  required,  provided  that  it  discloses  in  substance  the  nature  of  the  security, 
and  that  such  omissions  or  misstatements  are  not  of  such  a  nature  as  to  be  Ukely 
to  mislead  or  deceive  any  person  to  his  prejudice.  7.  The  Court,  on  being  satisfied 
that  the  omission  to  register  any  mortgage,  or  that  the  omission  or  misstatement 
of  any  particular  in  any  such  copy  as  aforesaid,  was  accidental  or  due  to  inadver- 
tence or  some  other  sufficient  cause,  or  is  not  of  such  a  nature  as  to  prejudice  the 
position  of  creditors  or  members  of  the  company,  or  that  on  other  grounds  it  is 
just  and  equitable  to  grant  reUef,  may,  on  the  application  of  any  person  interested, 
and  on  such  terms  and  conditions  as  it  deems  expedient,  order  that  such  omission 
or  misstatement  be  rectified.  8.  The  Registrar  shall,  if  required,  give  a  certificate 
under  his  hand  of  the  registration  of  any  mortgage  or  charge  registered  in  pursuance 
of  this  section,  stating  the  amount  thereby  secured;  and  such  certificate  shall  be 
conclusive  proof  that  the  requirements  of  this  section  as  to  registration  have  been 
comphed  with.  9.  For  every  registration  under  tliis  section  (including  the  registration 
of  a  series  of  debentm-es)  there  shall  be  paid  to  the  Registrar  a  fee  of  five  shillings. 

10.  If  any  director  or  manager  of  a  company  makes  default  in  complying  with 
any  of  the  requirements  of  this  section,  he  shall,  without  prejudice  to  any  other 
liability  he  may  incur  thereby,   be  Uable  to  a  fine  not  exceeding  fifty  pounds. 

11.  For  the  purposes  of  this  section  "mortgage"  means:  a)  A  mortgage  or  charge 
for  the  purpose  of  securing  any  issue  of  debentures;  or  b)  A  mortgage  or  charge 
on  uncalled  capital  of  the  company;  or  c)  A  mortgage  or  charge  created  or  evidenced 
by  an  instrument  that  if  executed  by  an  individual  would  require  registration  as 
a  biU  of  sale;  or  d)  A  floating  charge  on  the  undertaking  or  assets  of  the  company. 

12.  For  the  purposes  of  this  and  the  next  succeeding  section,  "Registrar"  means 
the  Registrar  or  Assistant  Registrar,  as  the  case  may  be,  in  the  district  wherein 
the  company  itself  is  registered,  if  it  is  registered  in  New  Zealand,  or,  if  it  is  registered 
out  of  New  Zealand,  then  the  Registrar  at  WeUington ;  and  the  office  for  registration 
of  mortgages  and  charges  shall  be  ascertained  accordingly.  13.  In  the  case  of  mort- 
gages or  charges  registered  prior  to  the  passing  of  this  Act  in  the  office  of  the  Registrar 
at  Wellington,  or  of  the  Assistant  Registrar  in  any  district,  the  vahdity  of  such 
registration  shall  not  be  affected  by  reason  merely  of  the  situation  of  the  office, 
but  the  Registrar  at  WeUington  shall  cause  aU  such  registrations  and  the  entries 
affecting  the  same  to  be  transferred  to  the  appropriate  office  under  this  Act,  to 
the  intent  that  in  each  office  there  may  be  a  complete  record  of  all  registrations 
and  entries.  —  E.  §  93;  V.  f.  (No.  1482)  53. 

Memorandum  of  satisfaction.  131.  1.  The  Registrar  may,  on  evidence  being 
given  to  his  satisfaction  that  the  debt  for  which  any  registered  mortgage  was  given 
has  been  paid  or  satisfied,  enter  on  the  register  a  memorandum  of  satisfaction  in 
respect  of  such  mortgage.  2.  The  Court,  on  application  made  to  it  for  that  purpose, 
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and  on  being  satisfied  that  the  debt,  claim,  or  UabiUty  for  which  any  registered 
mortgage  was  given  has  been  paid  or  satisfied,  may  order  that  a  memorandum 
of  satisfaction  be  entered  on  the  register,  and  the  Registrar  shall  enter  the  same 
accordingly.  —  E.  §  97;  V.  f.  (No.  1482)  53  (17). 

Liability  of  members  of  company  carrying  on  business  with  less  than  seven 
members.  132.  If  any  company  carries  on  business  when  the  number  of  its  members 
is  less  than  seven,  for  a  period  of  six  months  after  the  number  has  been  so  reduced, 
every  person  who  is  a  member  of  such  company  during  the  time  that  it  so  carries 
on  business  after  such  period  of  six  months,  and  is  cognisant  of  the  fact  that  it  is 
so  carrying  on  business  with  fewer  than  seven  members,  is  severally  hable  for  the 
payment  of  all  the  debts  of  the  company  contracted  during  such  time,  and  may 
be  sued  for  the  same  without  the  joinder  in  the  action  of  any  other  member. 
—  E.  §  115;  N.  S.  W.  a.  (No.  40  of  1899)  245;  V.  a.  (No.  1074)  49;  T.  a.  (33  Vie.  No.  22) 
52;  S.  A.  a.  (No.  557)  46;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a.  (56  Vic.  No.  8)  48.  —  A  certificate 
of  incorporation  is  conclusive  of  the  fact  of  incorporation,  although  there  are  less  than  seven 
incorporating  members.  —  Cp.  §  26  (4),  supra. 

Audit  of  accounts. 

Appointment  of  auditors.  133.  1.  Every  company  shall  at  each  annual  general 
meeting  appoint  an  auditor  or  auditors,  to  hold  office  until  the  next  annual  general 
meeting.  2.  If  no  such  appointment  is  made  at  the  annual  general  meeting,  the 
Minister  of  Internal  Affairs  may,  on  the  appUcation  of  any  member  of  the  company, 
appoint  an  auditor  of  the  company  for  the  current  year,  and  fix  the  remuneration 
to  be  paid  to  him  by  the  company  for  his  services.  3.  A  director  or  officer  of  the  com- 
pany shall  not  be  capable  of  being  appointed  auditor  of  the  company.  4.  The  first 
auditors  of  the  company  may  be  appointed  by  the  directors  at  any  time  before  the 
annual  general  meeting,  and  if  so  appointed  shall  hold  office  until  that  meeting,  first 
unless  previously  removed  by  a  resolution  of  the  members  in  general  meeting,  in 
which  case  of  the  members  at  such  meeting  may  appoint  auditors.  5.  The  directors 
of  a  company  may  fiU  any  casual  vacancy  in  the  office  of  auditor,  but  while  any 
such  vacancy  continues  the  surviving  or  continuing  auditor  or  auditors  (if  any) 
may  act.  —  E.  §  112;  N.  S.  W.  a.  (No.  40  of  1899)  Sched.  II.  A.  83—87,  89—91;  V.  f. 
(No.  1482)  30;  T.  a.  (33  Vie.  No.  22)  Sched.  I.  A.  83—87,  89— 91;  S.  A.  a.  (No.  557)  Sched.  II. 
A.  86—90,  92—94;  Q.  e.  (27  Vic.  No.  4)  Sched.  I.  A.  83—87,  89—91;  W.  A.  «.  (56  Vic.  No.  8) 
Sched.  n.  A.  85—89,  91-93. 

Remuneration  of  auditors.  134.  The  remuneration  of  the  auditors  shall  be 
fixed  by  the  company  in  general  meeting,  except  that  the  remuneration  of  any 
auditors  appointed  before  the  statutory  meeting,  or  to  fiU  any  casual  vacancy, 
may  be  fixed  by  the  directors.  —  E.  §  112  (6);  N.  S.  W.  a.  (No.  40  of  1899)  Sched.  II. 

A.  88;  V.  f.  (No.  1482)  30  (3);  T.  a.  (33  Vic.  No.  22)  Sched.  I.  A.  88;  S.  A.  n.  (No.  557)  Sched.  II. 
A.   91;    Q.   e.   (27  Vic.  No.  4)   Sched.  I.  A.   88;   W.  A.  a.  (56  Vic.  No.  8)  Sched.  II.  A.  90. 

Rights  and  duties  of  auditors.  135.  1.  Every  auditor  of  a  company  shall  have 
a  right  of  access  at  all  times  to  the  books  and  accounts  and  vouchers  of  the  com- 
pany, and  shall  be  entitled  to  require  from  the  directors  and  officers  of  the  com- 
pany such  information  and  explanation  as  may  be  necessary  for  the  performance 
of  his  duties.  2.  The  auditors  shaU  sign  a  certificate  at  the  foot  of  the  balance-sheet 
stating  whether  or  not  all  their  requirements  as  auditors  have  been  comphed  with, 
and  shall  make  a  report  to  the  members  on  the  accounts  examined  by  them  and 
on  every  balance-sheet  laid  before  the  company  in  general  meeting  during  their 
tenure  of  office.  3.  In  every  such  report  the  auditors  shall  state  whether,  in  their 
opinion,  the  balance-sheet  referred  to  in  the  report  is  properly  drawn  up  so  as 
to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's  affairs  as  shown 
by  the  books  of  the  company;  and  such  report  shall  be  read  before  the  company 
in  general  meeting.  —  E.  §  113;  N.  S.  W.  a.  (No.  40  of  1899)  Sehed.  IT.  A.  92—94;  V.  f. 
(No.  1482)  33;  T.  a.  (33  Vic.  No.  22)  Sched.  I.  A.  92—94;  S.  A.  a.  (No.  557)  Sched.  I.  A.  95—97; 
Q.  e.  (27  Vic.  No.  4)  Sched.  I.  A.  92—94;  W.  A.  a.  (56  Vic.  No.  8)  Sched.  I.  A.  94—96.  —  Cp. 
E.  7  Edw.  7,  c.  50,  §  19. 

Where  Audit  Office  is  appointed.  136.  In  any  case  where  the  Audit  Office  is 
appointed  by  the  Minister  of  Internal  Affairs  under  section  one  hundred  and 
thirty-three  hereof  to  be  the  auditor  of  a  company  the  Audit  Office  shall  have, 
in  respect  of  such  company,  its  accounts,  and  all  persons  deahng  with  its  moneys, 
the  same  powers  as  if  the  company  were  a  local  authority  within  the  meaning  of 
The  Public  Revenues  Act,  1908. 
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Special  audit. 

Audit  of  accounts  of  companies.  137.  The  Governor,  from  time  to  time,  on 
the  apphcation:  a)  Of  a  majority  in  number  representing  two-thirds  in  value  of 
the  shareholders  of  any  Umited  company  or  company  limited  by  guarantee;  or 
b)  Of  a  majority  in  number  of  the  shareholders  of  any  unlimited  company,  shall 
order  the  accounts  of  such  company  to  be  audited  by  the  Audit  Office;  and,  if  so 
required  by  the  apphcants,  shall  order  a  valuation  to  be  made  of  the  assets  of  the 
company.  —  V.  f.  (No.  1482)  37. 

Powers  of  Audit  Office.  138.  1.  Where  any  such  order  has  been  made  it  shall 
be  the  duty  of  all  officers  and  agents  of  the  company  to  produce  for  the  examination 
of  the  audit  officer  appointed  to  inspect  the  accounts  of  any  company  all  books 
and  documents  in  their  custody  or  power.  2.  Any  such  audit  officer  may  examine 
on  oath  the  officers  and  agents  of  the  company  as  to  its  business,  and  may  administer 
such  oath  accordingly.  3.  Every  officer  or  agent  of  the  company  who  refuses 
to  produce  any  such  book  or  document,  or  to  answer  any  question  relating  to  the 
affairs  of  the  company,  is  hable  for  each  offence  to  a  fine  not  exceeding  fifty  pounds, 
or  to  imprisonment  for  a  term  not  exceeding  three  months.  4.  Upon  the  conclusion 
of  the  examination  the  Audit  Office  shall  report  to  the  directors  of  the  company, 
who  shall  place  such  report  before  the  shareholders  of  the  company  at  its  next  meet- 
ing, and  in  case  the  directors  fail  so  to  do  they  shall  severally  be  hable  to  a  fine 
not  exceeding  fifty  pounds,  to  be  recovered  in  a  summary  manner  on  the  prose- 
cution of  any  shareholder  of  the  company.  —  V.  f.  (No.  1482)  38 — 41,  43. 

Expenses  of  audit  to  be  paid  by  company.  139.  1.  The  costs  and  expenses  of 
any  such  audit,  or  of  any  such  audit  and  valuation,  as  aforesaid  shall  be  according 
to  the  scale  fixed  by  the  Governor  in  Council  for  the  audit  of  the  accounts  of  local 
bodies.  2.  Such  costs  and  expenses  shall  be  borne  by  the  company,  and  shall  be 
paid  out  of  its  assets  into  the  Pubhc  Account  and  form  part  of  the  Consohdated 
Fund.  3.  If  the  company  fails  to  pay  such  costs  and  expenses  the  Audit  Office 
shall  cause  the  same  to  be  recovered  as  a  debt  due  to  the  Crown  in  any  Court 
of  competent  jurisdiction. 

Inspection  of  affairs  of  company. 

Inquiry  into  affairs  of  company  by  inspectors  appointed  by  Supreme  Court. 
140.  The  Court  may  appoint  one  or  more  competent  inspectors  to  inquire  into 
the  affairs  of  any  company,  and  to  report  thereon  in  such  manner  as  the  Coiu:t 
directs,  upon  application  as  follows,  that  is  to  say:  a)  In  the  case  of  a  company 
having  a  capital  divided  into  shares,  upon  the  application  of  members  ^  holding 
not  less  than  one-fifth  part  of  the  whole  shares  of  the  company  for  the  time  being 
issued,  b)  In  the  case  of  a  company  not  having  a  capital  divided  into  shares,  upon 
the  apphcation  of  members  being  in  number  not  less  than  one-fifth  of  the  whole 
number  of  persons  for  the  time  being  entered  in  the  register  of  the  company  as 
members.  —  E.  §  109  (1);  N.  S.  W.  a.  (No.  40  of  1899)  252;  V.  a.  (No.  1074)  57;  T.  a.  (33 
Vic.  No.  22)  62;  S.  A.  a.  (No.  557)  54;  Q.  e.  (27  Vic.  No.  4)  5G;  W.  A.  a,.  (56  Vic.  No.  8)  56. 
—  The  mere  fact  of  ruinous  loss  sustained  by  the  company  is  not  in  itself  a  ground  for 
granting  an  application  under  this  section.  There  must  be  some  definite  allegation  of  mis- 
conduct or  some  suggestion  that  the  directors  or  a  majority  of  the  shareholders  are  concealing 
facts,  or  are  acting  unfairly  to  the  minority.  —  In  re  The  Mercantile  Finance  Co.,  12  L.  R. 
(N.  Z.)  248. 

Application  for  inquiry  to  be  supported  by  evidence.  141.  The  apphcation  shall 
be  supported  by  such  evidence  as  the  Court  requires,  for  the  purpose  of  showing 
that  the  apphcants  have  good  reason  for  requiring  such  inquiry  to  be  made,  and 
that  they  are  not  actuated  by  malicious  motives  in  instituting  the  same.  —  E. 

§  109  (2);  N.  S.  W.  a  (No.  40  of  1899)  253;  V.  a.  (No.  1074)  58;  T.  a.  (33  Vic.  No.  22)  63;  S.  A.  a. 
(No.  557)  55;  Q.  e.  (27  Vic.  No.  4)  57;  W.  A.  a.  (56  Vic.  No.  8)  57. 

Security  for  costs  may  be  required.  142.  The  Court  may  also  require  the  apph- 
cants to  give  security  for  payment  of  the  costs  of  the  inquiry  before  appointing 
an  inspector.  —  See  notes  to  §  141,  supra. 

Inspection  of  books  and  examination  of  officers.    Report  of  result  of  inquiry. 

143.  1.  It  shall  be  the  duty  of  ah.  officers  and  agents  of  the  company  to  produce 
for  examination  by  the  inspector  all  books  and  documents  in  their  custody  or  power. 
2.  An  inspector  may  examine  upon  oath  the  officers  and  agents  of  the  company 
in  relation  to  its  business,  and  may  administer  such  oath  accordingly.    3.  If  any 
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officer  or  agent  refuses  to  produce  any  such  book  or  document,  or  to  answer  any 
question  relating  to  the  affairs  of  the  company,  he  shall  be  Uable  to  a  fine  not  exceed- 
ing five  pounds  in  respect  of  each  offence.  4.  Upon  the  conclusion  of  the  inquiry 
the  inspector  shall  report  his  opinion  to  the  Court.  5.  Such  report  shall  be  written  or 
printed,  as  the  Courts  direct.  6.  A  copy  shall  be  forwarded  by  the  Registrar  of 
the  Court  to  the  registered  office  of  the  company,  and  a  further  copy  shall,  at  the 
request  of  the  members  upon  whose  apphcation  the  inquiry  was  made,  be  dehvered 
to  them  or  to  any  one  or  more  of  them  for  the  use  of  all  such  members.  7.  All 
expenses  of  and  incidental  to  any  such  inquiry  as  aforesaid  shall  be  defrayed  by 
the  members  upon  whose  apphcation  the  inquiry  was  made,  unless  the  Court  directs 
the  same  to  be  paid  out  of  the  assets  of  the  company,  which  it  is  hereby  authorised 
to  do.  —  E.  §  109  (3—7);  N.  S.  W.  a.  (No.  40  of  1899)  254,  255;  V.  a.  (No.  1074)  59,  60;  T.  a. 
<33  Vic.  No.  22)  64,  65;  S.  A.  ».  (No.  557)  56,  57;  Q.  e.  (27  Vic.  No.  4)  58,  59;  W.  A.  a.  (56  Vic. 
No.  8)  58,  59. 

Power  of  company  to  appoint  inspectors.  144,  1.  Any  company  may,  by  special 
resolution,  appoint  one  or  more  inspectors  for  the  purpose  of  examining  into  the 
affairs  of  the  company.  2.  The  inspector  so  appointed  shall  have  the  same  powers 
and  perform  the  same  duties  as  inspectors  appointed  by  the  Court,  save  only  that 
instead  of  making  his  report  to  the  Court  he  shaU  make  the  same  in  such  manner 
and  to  such  persons  as  the  company  in  general  meeting  directs;  and  the  officers 
and  agents  of  the  company  shall  incur  the  same  penalties  in  case  of  refusal  to 
produce  any  book  or  document  hereby  required  to  be  produced  to  such  in- 
spector, or  to  answer  any  question,  as  they  would  incur  if  such  inspector  had 
been  appointed  by  the  Court.  —  E.  §  110;  N.  S.  W.  a.  (No.  40  of  1899)  256;  V.  a.  (No. 
1074)  61;  T.  a.  (33  Vic.  No.  22)  66;  S.  A.  a.  (No.  557)  58;  Q."e.  (27  Vic.  No.  4)  60;  W.  A.  a.  (56 
Vic.  No.  8)  60. 

Report  of  inspector  to  be  evidence.  145.  A  copy  of  the  report  of  an  inspector, 
authenticated  by  the  seal  of  the  company  into  whose  affairs  he  has  made  inquiry, 
shall  be  admissible  in  any  legal  proceeding  as  evidence  of  the  opinion  of  the  in- 
spector as  to  any  matter  contained  in  such  report.  —  E.  §  ill;  N.  S.  W.  a.  (No.  40 
of  1899)  257;  V.  a.  (No.  1074)  62;  T.  a.  (33  Vic.  No.  22)  67;  S.  A.  ».  (No.  557)  59;  Q.  e. 
(27  Vic.  No.  4)  61;  W.  A.  a.  (56  Vic.  No.  8)  60. 

Contracts. 

Contracts  on  behalf  of  companies,  how  to  be  made.  146.  An  contract  that, 
if  made  between  private  persons:  a)  Must  be  by  deed,  shall,  when  made  by  a 
company,  be  in  writing  under  the  common  seal  of  the  company;  b)  Must  be  in 
writing  signed  by  the  parties  to  be  charged  therewith,  may,  when  made  by  a 
company,  be  in  writing  signed  by  any  person  acting  on  behalf  of  and  under  the 
express  or  imphed  authority  of  the  company ;  c)  Might  be  made  verbally  without 
writing,  may,  when  made  by  a  company,  be  made  verbally  without  writing 
by  any  person  acting  on  behalf  of  and  under  the  express  or  imphed  authority 
of  the  company.  —  E.  §  76;  N.  S.  W.  a.  (No.  40  of  1899)  241;  V.  a.  (No.  1074)  47; 
T.  a.  (33  Vic.  No.  22)  60;  S.  A.  a.  (No.  557)  44;  Q.  e.  (27  Vic.  No.  4)  47;  W.  A.  a.  (56  Vic. 
No.  8)  46. 

How  to  be  varied.  147.  All  contracts  made  according  to  the  provisions 
herein  contained  may  in  the  same  way  be  varied  or  discharged,  and  shall  be  effectual 
in  law,  and  shall  be  binding  on  the  company  and  its  successors,  and  aU  other  parties 
thereto,  their  executors  or  administrators,  as  the  case  may  be.  —  See  note  to  §  14(i. 
eupra. 

Promissory  notes  and  bills  of  exchange.  148.  A  promissory  note  or  bill  of 
exchange  shall  be  deemed  to  have  been  made,  accepted,  or  indorsed  on  behalf  of 
any  company  if  made,  accepted,  or  indorsed  in  the  name  of  the  company  by  any 
iperson  acting  under  the  express  or  impUed  authority  of  the  company,  or  if  made 
accepted,  or  indorsed  by  or  on  behalf  of  or  on  account  of  the  company  by  any  person 
acting  under  the  authority  of  the  company.  —  E.  §  77;  N.  S.  W.  a.  (No.  40  of  1899) 
244;  V.  a.  (No.  1074)  48;  T.  a.  (33  Vic.  No.  22)  51;  S.  A.  a.  (No.  557)  45;  Q.  e.  (27  Vic.  No.  4) 
46; 'w.  A.  a.  (56  Vic.  No.  8)  47. 

Execution  of  instruments  abroad.  149.  Any  company  may,  by  instrument  in 
writing  under  its  common  seal,  empo-n^er  any  person,  either  generally  or  in  respect 
of  any  specified  matters,  as  its  attorney  to  execute  instruments  on  its  behalf  in  any 
place  in  or  beyond  New  Zealand;  and  every  instrument  signed  by  such  attorney 
on  behalf  of  the  company  shall  be  binding  on  the  company,  and  have  the  same 
T^  40 
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effect  as  if  it  were  a  contract  or  engagement  of  the  company  made  or  executed  as 
hereinbefore  provided.  —  E.  §  78;  and  see  notes  to  §  150,  infra. 

Execution  of  instruments  under  seal  or  by  attorney.  150.  1.  A  company,  whether 
incorporated  in  or  out  of  New  Zealand,  may  by  deed  under  its  common  seal,  or  under 
its  official  seal  for  use  in  New  Zealand,  appoint  an  attorney  to  act  for  the  company 
in  or  out  of  New  Zealand.  2.  Any  deed,  contract,  or  instrument  evidencing  or  carr3ring 
into  effect  any  matter  within  the  powers  of  the  company,  and  whether  executed 
before  or  after  the  passing  of  this  Act :  a)  To  which  the  common  or  official  seal  of 
the  company  is  affixed;  or  b)  Which  is  executed  in  the  name  of  the  company  by 
any  person  who  has  been  appointed  the  attorney  of  the  company,  and  has  at  the 
time  of  such  execution  made  a  statutory  declaration  that  he  is  the  attorney  of  the 
company  acting  under  a  power  of  attorney  specified  by  him,  that  he  has  executed 
such  deed,  contract,  or  instrument  imder  the  powers  thereby  conferred,  and  that 
he  has  not  at  the  time  of  such  declaration  received  any  notice  of  the  revocation 
of  such  power  of  attorney  by  the  dissolution  of  the  company  or  otherwise,  shall 
be  deemed  to  have  been  duly  executed  by  the  company,  and  shall  bind  the  company ; 
and  aU  persons  dealing  in  good  faith  without  notice  of  any  irregularity  shall  be 
entitled  to  presume  the  regular  and  proper  execution  of  such  deed,  contract,  or 
instrument  and  to  act  accordingly.  —  E.  §  79;  N.  S.  W.  a.  (No.  40  of  1899)  251;  V.  a. 
(No.  1074)  56;  T.  a.  (33  Vic.  No.  22)  61;  S.  A.  a.  (No.  557)  53;  Q.  e.  (27  Vic.  No.  4)  55;  W.  A. 
a.  (56  Vic.  No.  8)  55. 

Notices. 

Service  of  notices  on  company.  151.  Any  summons,  notice,  order,  or  other  docu- 
ment required  to  be  served  upon  the  company  may  be  served  by  leaving  the  same 
at  the  company's  registered  office,  or  by  sending  it  through  the  post  in  a  prepaid 
and  registered  letter  addressed  to  the  company  at  that  office.  —  E.  §  116;  N.  S. 
W.  a.  (No.  40  of  1899)  228;  V.  a.  (No.  1074)  63;  T.  a.  (33  Vie.  No.  22)  68;  S.  A.  a.  (No.  557) 
203,  240;  Q.  e.  (27  Vic.  No.  4)  62;  W.  A.  a.  (56  Vic.  No.  8)  205. 

Service  of  notices  by  post.  152.  Any  document  to  be  served  by  post  on  the 
company  shall  be  posted  in  such  time  as  to  admit  of  its  being  delivered  in  the 
due  course  of  deUvery  within  the  period  (if  any)  prescribed  for  the  service 
thereof;  and,  in  proving  service  of  such  document,  it  shall  be  sufficient  to  prove 
that  such  document  was  properly  directed,  and  that  it  was  put  as  a  prepaid  and 
registered  letter  into  the  post-office.  —  N.  S.  W.  a.  (No.  40  of  1899)  229;  V.  a.  (No.  1074) 
64;  T.  a.  (33  Vic.  No.  22)  69;  S.  A.  a.  (No.  557)  241;  Q.  e.  (27  Vic.  No.  4)  63;  W.  A.  a.  (56 
Vic.  No.  8)  241. 

Authentication  of  notices  by  company.  153.  Any  summons,  notice,  order,  or 
proceeding  requiring  authentication  by  the  company  may  be  signed  by  any  director, 
secretary,  or  other  authorised  officer  of  the  company,  and  need  not  be  under  the 
common  seal  of  the  company.  —  E.  §  117;  N.  S.  W.  a.  (No.  40  of  1899)  230;  V.  a. 
(No.  1074)  65;  T.  a.  (33  Vic.  No.  22)  70;  S.  A.  a.  (No.  557)  242;  Q.  e.  (27  Vic.  No.  4)  64,  W.  A. 
a.  (56  Vic.  No.  8)  242.  , 

Minutes  of  meetings. 
Evidence  of  proceedings  at  meetings.  154,  1.  Every  company  shall  cause  minutes 
of  all  resolutions  and  proceedings  of  general  meetings  of  the  company  and  of  the 
directors  to  be  duly  entered  in  books  to  be  from  time  to  time  provided  for  the  pur- 
pose. 2.  Any  such  minute  as  aforesaid,  if  purporting  to  be  signed  by  the  chairman 
of  the  meeting  at  which  such  resolutions  were  passed  or  proceedings  taken,  or  by 
the  chairman  of  the  next  succeeding  meeting,  shall  be  received  as  evidence  in  all 
legal  proceedings.  3.  Until  the  contrary  is  proved,  every  general  meeting  of  the 
company,  or  meeting  of  directors,  shall  be  deemed  to  be  duly  held  and  convened, 
and  aU  resolutions  or  proceedings  passed  or  taken  thereat,  or  recorded  in  such 
minutes  to  be  duly  passed  and  taken,  and  aU  appointments  of  directors  or  liqui- 
dators shall  be  deemed  to  be  vahd;  and  all  acts  done  by  such  directors  or  liqui- 
dators shall  be  vaUd,  notwithstanding  any  defect  afterwards  discovered  in  their 
appointments  or  qualifications.  —  E.  §§  71,  74;  N.  S.  W.  a.  (No.  40  of  1899)  260;  V.  a. 
(Mo.  1074)  67;  T.  a.  (33  Vic.  No.  22)  73;  S.  A.  a.  (No.  557)  60;  Q.  e.  (27  Vic.  No.  4)  67; 
W.  A.  a..  (56  Vic.  No.  8)  62.  —  Where  a  Liquidator  whose  appointment  is  defective  settles  a 
list  of  contributories  and  makes  calls,  a  contributory  sued  on  these  calls  is  not  estopped  by 
delay  from  impeaching  the  liquidator's  title.  But  where  the  appointment  of  the  liquidator  is 
acquiesced  in  the  caUs  are  validated.  In  respect  to  the  validating  effect  of  this  section  there  is 
no  difference  between  acts  of  internal  and  external  management.  —  In  re  Equitable  Insuranoft 
Association  of  Kew  Zealand,  Simpson's  Case,  11  L.  R.  (N.  Z.)  605. 
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Legal  proceedings. 
Security  for  costs  to  be  given  by  plaintiff  company  in  certain  cases.  155.  Where 
a  limited  company  is  plaintiff  in  any  action  or  other  legal  proceeding  and  there 
appears  by  any  credible  testimony  to  be  reason  to  believe  that  if  the  defendant 
is  successful  in  his  defence  the  assets  of  the  company  will  be  insufficient  to  pay 
his  costs,  any  Court  or  Judge  having  jurisdiction  in  the  matter  may  require 
sufficient  security  to  be  given  for  such  costs,  and  may  stay  aU  proceedings  until 
such  security  is  given.  —  E.  §  278;  N.  S.  W.  a,.  (No.  40  of  1899)  259;  V.  a.  (No.  1074) 
68;  T.  a.  (33  Vic.  No.  22)  74;  S.  A.  a.  (No.  557)  62;  Q.  e.  (27  Vic.  No. 4)  68;  W.  A.  a.  (56  Vic. 
No.  8)  64. 

Allegations  in  actions  against  members.  156.  In  any  action  brought  by  a  com- 
pany against  any  member  to  recover  any  call  or  other  moneys  due  from  him  in  his 
character  of  member  it  shall  not  be  necessary  to  set  forth  the  special  matter, 
but  it  shall  be  sufficient  to  allege  that  the  defendant  is  a  member  of  the  company 
and  is  indebted  to  the  company  in  respect  of  a  call  made,  or  other  moneys  due, 
whereby  an  action  has  accrued  to  the  company.  —  N.  S.  W.  a.  (No.  40  of  1899)  73; 
V.  a.  (No.  1074)  69;  T.  a.  (33  Vic.  No.  22)  75;  S.  A.  a.  (No.  557)  61;  Q.  e.  (27  Vic.  No.  4)  69; 
W.  A.  a.  (56  Vic.  No.  8)  63. 

Power  of  assignee  to  sue  and  be  sued.  157.  Any  person  to"whom  anything 
in  action  belonging  to  a  company  is  assigned  in  pursuance  of  this  Act  may  sue 
or  be  sued  in  respect  thereof  in  his  own  name.  —  N.  S.  W.  a.  (No.  40  of  1899)  156; 
V.  a.  (No.  1074)  142;  T.  a.  (33  Vic.  No.  22)  184;  S.  A.  a.  (No.  557)  166;  Q.  e.  (27  Vic.  No.  4)  147; 
W.  A.  a.  (56  Vic.  No.  8)  168. 

Kecovery  of  fines.  158.  All  fines  under  this  Act  or  any  Part  thereof  may  be 
recovered  in  a  summary  way  before  any  two  or  more  Justices  in  the  manner  pro- 
vided in  The  Justices  of  the  Peace  Act,  1908.  —  N.  s.  W.  a.  (No.  40  of  1899)  258;  V. 
f.  (No.  1482)  173  (1);  T.  a.  (33  Vic.  No.  22)  71;  S.  A.  o,.  (No.  557)  244,  245;  Q.  b.  (27  Vic. 
No.  4)  65;  W.  A.  a.  (56  Vic.  No.  8)  244,  245. 

Arbitration. 
Companies  may  refer  matters  to  arbitration.  159.  Any  company'^may  from 
time  to  time  agree  to  refer  and  may  refer  to  arbitration,  in  accordance  with  the 
provisions  of  The  Arbitration  Act,  1908,  any  existing  or  future  difference, 
question,  or  other  matter  in  dispute  between  itself  and  any  other  company,  asso- 
ciation, or  person,  and  the  parties  to  the  arbitration  may  delegate  to  the  person 
or  persons  to  whom  the  reference  is  made  any  power  to  settle  any  terms,  or  to 
determine  any  matter  capable  of  being  lawfully  settled  or  determined  by  the 
parties  themselves,  or  by  the  directors  of  such  companies.  —  E.  §  119;  N.  S.  W.  a. 
(No.  40  of  1899)  75,  76;  T.  a.  (33  Vic.  No.  22)  77—105;  S.  A.  a.  (No.  557)  64;  Q.  c.  (27  Vic. 
No.  4)  71,  72;  W.  A.  a.  (56  Vic.  No.  8)  66. 

Change  of  name  of  company. 
Power  of  companies  to  change  name.  160.  1.  Any  company,  with  the  sanction 
of  a  special  resolution  of  the  company,  and  with  the  approval  of  the  Court, 
may  change  its  name.  2.  Before  any  such  change  is  made  the  Court  may 
cause  such  inquiries  to  be  made  as  it  thinks  fit,  and  may  direct  such 
notices  to  be  given  either  to  particular  persons  or  generally,  in  such  manner  as 
it  deems  necessary,  and  may  summon  before  it  any  person  interested  or  claim- 
ing to  be  interested  in  the  matter,  and,  after  hearing  all  such  persons  as  it 
deems  to  be  so  interested,  may  make  an  order  changing  the  name  of  such  company, 
either  upon  or  without  conditions,  or  may  dechne  to  make  such  order.  3.  Upon 
the  order  of  the  Court  being  made,  the  Registrar  shall  enter  the  new  name  on  the 
register  in  the  place  of  the  former  name,  and  shall  issue  a  certificate  of  incorporation 
altered  to  meet  the  circumstances  of  the  case.  4.  Such  alteration  of  name  shall 
not  affect  any  rights  or  obUgations  of  the  company,  or  render  defective  any  legal 
proceedings  instituted  by  or  against  the  company;  and  any  legal  proceedings  may 
be  continued  or  commenced  against  the  company  by  its  new  name  that  might 
have  been  continued  or  commenced  against  the  company  by  its  former  name.  — 
E.  §  8;  N.  S.  W.  a.  (No.  40  of  1899)  225;  V.  a.  (No.  1074)  22;  T.  a.  (33  Vic.  No.  22)  13;  S.  A.  ». 
(No.  557)  65;  Q.  e.  (27  Vic.  No.  4)  12;  W.  A.  a.  (56  Vic.  No.  8)  67.  —  See  §  27,  supra.  For  a 
case  where  it  was  held  that  sufficient  evidence  of  the  adoption  of  the  resolution  for  chang- 
ing the  name  of  the  company  had  not  been  produced,  see  In  re  Drury  Coal  Co.,  Ltd.,  28 
L.  R.  (N.  Z.)  105. 

40* 
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Change  of  constitution  and  objects  of  company. 

Deed  of  settlement  defined.  161.  In  the  next  two  succeeding  sections  "deed 
of  settlement"  includes  any  instrument  constituting  or  regulating  the  company, 
not  being  an  Act  of  the  General  Assembly,  Royal  Charter,  or  Letters  Patent. 

Company  may  alter  its  constitution,  subject  to  confirmation  by  Court.  Court 
to  be  satisfied  as  to  certain  points.  Order  may  be  made  on  terms.  Court  to  exercise 
discretion  as  to  interests  of  members  and  of  creditors.  Court  may  confirm  any  proposed 
alteration  in  certain  cases.  162.  1.  A  company  may,  by  special  resolution,  alter 
•the  provisions  of  its  memorandum  of  association  or  deed  of  settlement  relating 
to  the  objects  of  the  company,  so  far  as  may  be  required  for  any  of  the 
purposes  hereinafter  specified,  or  alter  the  form  of  its  constitution  by  sub- 
stituting a  memorandum  and  articles  of  association  for  a  deed  of  settlement, 
either  with  or  without  any  such  alteration  as  aforesaid  relating  to  the  objects 
of  the  company,  but  in  no  case  shaU  any  such  alteration  take  effect  until  con- 
firmed by  the  Court  on  petition.  2.  Before  confirming  any  such  alteration  the 
Co\irt  must  be  satisfied :  a)  That  sufficient  notice  has  been  given  to  every  holder 
of  debentures  of  the  company,  and  any  persons  or  class  of  persons  whose  interests 
will,  in  the  opinion  of  the  Court,  be  affected  by  the  alteration;  and  b)  That  with 
respect  to  every  creditor  who  in  the  opinion  of  the  Court  is  entitled  to  object,  and 
who  signifies  has  objection  in  manner  directed  by  the  Court,  either  his  consent  to 
the  alteration  has  been  obtained,  or  his  debt  or  claim  has  been  discharged  or  has 
determined,  or  has  been  secured  to  the  satisfaction  of  the  Court:  Provided  that 
the  Court  may,  in  the  case  of  any  person  or  class  of  persons,  for  special  reasons, 
dispense  with  the  notice  required  by  this  subsection.  3.  An  order  confirming  any 
such  alteration  may  be  made  on  such  terms  and  subject  to  such  conditions  as  to 
costs  and  otherwise  as  the  Court  deems  fit.  4.  The  Court  shall  in  exercising  its  direc- 
tion under  this  Act  have  regard  to  the  rights  and  interests  of  the  members  of  the 
company,  or  of  any  class  of  those  members,  as  well  as  to  the  rights  and  interests 
of  the  creditors,  and  may,  if  it  thinks  fit,  adjourn  the  proceedings  in  order  that 
an  arrangement  may  be  made  to  its  satisfaction  for  the  purchase  of  the  interests 
of  dissentient  members,  and  may  give  such  directions  and  make  such  orders  as 
it  thinks  expedient  for  the  purpose  of  faciUtating  any  such  arrangement  or  carrying 
the  same  into  effect:  Provided  that  it  shall  not  be  lawful  to  expend  any  part  of 
the  capital  of  the  company  in  any  such  purchase.  5.  The  Court  may  confirm,  either 
whoUy  or  in  part,  any  such  alteration  as  aforesaid  relating  to  the  objects  of  the 
company  it  it  appears  that  the  alteration  is  required  in  order  to  enable  the  company 
c)  To  carry  on  its  business  more  economically  or  more  efficiently;  or  d)  To  attain 
its  main  purpose  by  new  or  improved  means ;  or  e)  To  enlarge  or  change  the  local 
area  of  its  operations;  or  f)  To  carry  on  any  business  or  businesses  that  under 
existing  circumstances  may  conveniently  or  advantageously  be  combined  with  the 
business  of  the  company;  or  g)  To  restrict  or  abandon  any  of  the  objects  specified 
in  the  memorandum  of  association  or  deed  of  settlement.  —  E.  §§  263,  264;  N.  S. 
W.  c.  (No.  22  of  1906)  3—5;  V.  f.  (No.  1482)  77—81;  T.  u.  (59  Vic.  No.  19)  5;  S.  A.  a.  (No.  557) 
CG;  Q.  g.  (55  Vic.  No.  10)  4;  W.  A.  a.  (56  Vic.  No.  8)  68.  —  The  Court  has  jiorisdiction  under 
this  section  to  entertain  an  application  made  by  a  company  registered  under  the  Joint  Stock 
Companies  Act,  1860,  and  to  confirm  an  alteration  in  the  objects  of  the  company.  —  In  re 
The  New  Zealand  Accident  Insurance  Co.,  12  L.  R.  (N.  Z.)  326.  The  powers  of  the  Court 
to  alter  the  objects  in  the  memorandum  of  association  are  confined  to  those  enumerated  in  this 
section.  —  In  re  Southern  Cross  Biscuit  Co.,  8  Gaz.  L.  R.  (N.  Z.)  714. 

Registration  of  order,  and  consequences  thereof.  163.  1.  Where  a  company 
has  altered  the  provisions  of  its  memorandum  of  association  or  deed  of  settlement 
relating  to  the  objects  of  the  company,  or  has  altered  the  form  of  its  consti- 
tution by  substituting  a  memorandum  and  articles  of  association  for  a  deed 
of  settlement,  and  such  alteration  has  been  confirmed  by  the  Court,  an 
office  copy  of  the  order  confirming  such  alteration,  together  with  a  printed  copy 
of  the  memorandum  of  association  or  deed  of  settlement  so  altered,  or  together 
with  a  printed  copy  of  the  substituted  memorandum  and  articles  of  association, 
as  the  case  may  be,  shall  be  delivered  by  the  company  to  the  Registrar  within 
fifteen  days  from  the  date  of  the  order.  2.  The  Registrar  shall  register  such  document, 
and  certify  under  his  hand  the  registration  thereof,  and  his  certificate  shall  be 
conclusive  evidence  that  all  the  requirements  of  this  Act  with  respect  to  such  altera- 
tion and  the  confirmation  thereof  have  been  complied  with,  and  thenceforth  (but 
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subject  to  the  provisions  of  this  Act)  the  memorandum  or  deed  of  settlement  so 
altered  shall  be  the  memorandum  of  association  or  deed  of  settlement  of  the  company ; 
or,  as  the  case  may  be,  such  substituted  memorandum  and  articles  of  association 
shall  apply  to  the  company  in  the  same  manner  as  if  the  company  were  a  company 
registered  under  Part  II.  of  this  Act  with  such  memorandum  and  articles  of  asso- 
ciation, and  the  company's  deed  of  settlement  shall  cease  to  apply  to  the  company. 
3.  If  a  company  makes  default  in  deUvering  to  the  Registrar  any  document  required 
by  this  section  to  be  dehvered  to  him,  the  company  shall  be  hable  to  a  fine  not 
exceeding  ten  pounds  for  every  day  during  which  it  is  in  default.  —  E.  §  264;  N. 
S.  W.  c.  (No.  22  of  1906)  6;  V.  f.  (No.  1482)  82—86;  T.  c.  (59  Vic.  No.  19)  6;  S.  A.  a. 
(No.  557)  67;  Q.  g.  (55  Vic.  No.  10)  5;  W.  A.  a.  (56  Vic.  No.  8)  69. 

Part   V.    Private  Companies. 

Private  companies  may  be  registered  as  such,  164,  Notwithstanding  anything 
in  this  Act,  it  shall  be  lawful  for  any  number  of  persons  not  exceeding  twenty-five 
associated  for  any  lawful  purpose,  by  subscribing  their  names  to  a  memorandum 
of  association  as  hereinafter  specified,  and  otherwise  complying  with  the  require- 
ments of  this  Act  in  respect  of  registration,  to  form  a  private  company  having 
its  capital  divided  into  shares,  and  having  the  habUity  of  its  members  hmited 
by  shares,  or  by  shares  and  by  guarantee.  —  For  the  provisions  of  the  English  law 
relating  to  private  companies,  see  7  Edw.  7,  c.  60,  §  37. 

Certain  provisions  of  the  Act  to  apply,  165.  Excepting  as  mentioned  in  this 
Part  of  this  Act,  all  the  provisions  of  this  Act  appUcable  to  companies  whose  liabihty 
is  limited  by  shares  or  by  guarantee  shall  apply  to  private  companies,  according 
to  the  nature  thereof. 

The  memorandum  of  association,  166,  1.  Where  a  company  is  formed  under 
this  Part  of  this  Act  the  memorandum  of  association  shall  state :  a)  The  name  of 
the  proposed  company,  with  the  addition  of  the  word  "hmited"  as  the  last  word 
of  such  name;  b)  That  the  company  is  a  private  company;  c)  The  objects  for  which 
the  company  is  proposed  to  be  estabhshed;  d)  That  the  habUity  of  the  members 
is  limited;  e)  The  amount  of  share  capital  with  which  the  company  proposes  to  be 
registered.  2.  All  the  share  capital  with  which  a  private  company  is  registered 
shall  be  subscribed  for  in  the  memorandum  of  association.  3.  The  memorandum 
of  association  shall,  in  case  the  habiUty  of  the  members  is  hmited  by  shares  and  by 
guarantee,  contain  a  declaration  that  each  member  undertakes  to  contribute  to  the 
assets  of  the  company  (in  addition  to  any  amount  which  he  may  be  hable  to  con- 
tribute in  respect  of  his  shares),  in  the  event  of  the  same  being  wound  up  during 
the  time  that  he  is  a  member  or  within  one  year  afterwards,  such  sum  as  may  be 
required,  not  exceeding  an  amount  specified  in  respect  of  each  member  in  the  memo- 
randum of  association,  for  payment  of  the  debts  and  habiUties  of  the  company 
contracted  before  the  time  at  which  he  ceases  to  be  a  member,  and  of  the  costs, 
charges,  and  expenses  of  winding  up  the  company,  and  for  the  adjustment  of  the 
rights  of  contributories  among  themselves. 

Certificate  of  incorporation,  167,  Every  certificate  of  incorporation  issued  in 
respect  of  a  private  company  shaU  state  expressly  that  it  is  so  issued. 

Certain  provisions  ol  the  Act  not  to  apply.  Change  of  members  to  be  registered. 
Register  of  members,  168.  1.  It  shall  not  be  obhgatory  on  a  private  company  to 
register  its  articles  of  association  (if  any)  or  its  regulations,  nor  to  forward  to  the 
Registrar  the  hst  and  summary  as  required  by  subsection  two  of  section  one  hundred 
and  one  hereof.  2.  Every  private  company  shall,  within  fourteen  days  after  any 
alteration  is  made  in  its  register  of  members,  forward  to  the  Registrar  a  complete 
Ust  of  such  members,  showing  their  names,  addresses,  and  occupations  (if  any), 
and  the  number  of  shares  held  by  each,  and  such  hst  shall  be  signed  by  the  manager 
or  secretary;  and  any  default  in  comphance  with  this  subsection  shall  be  deemed 
to  be  a  default  in  comphance  with  section  one  hundred  and  one  hereof,  and  shaU 
be  punishable  accordingly.  3.  Every  private  company  shall  permit  any  creditor 
or  member  thereof  to  inspect  at  all  reasonable  times  its  register  of  members  and 
directors  and  the  summary  required  by  section  one  hundred  and  one  hereof. 
Any  company  committing  a  breach  of  this  subsection  shall  be  hable  to  a  fine  not 
exceeding  one  hundred  pounds,  unless  (in  the  case  of  a  creditor)  it  pays  the  debt 
due  to  such  creditor.  4.  The  following  provisions  of  this  Act  do  not  apply  to 
private  companies,  namely:   Section  thirty-five,  as  to  transfers  of  shares  in  respect 
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of  wMch  calls  are  unpaid;  Sections  seventy  to  seventy- three,  as  to  directors'  quali- 
fications, payment  of  calls,  and  directors'  fees;  Section  eighty-seven,  as  to  the  sta- 
tutory meeting ;  Sections  ninety-five  to  ninety-seven,  relating  to  allotment  of  shares 
and  returns  of  allotment  and  fihng  contracts  as  to  fully  or  partly  paid-up  shares ; 
Section  ninety-nine,  relating  to  commencement  of  business;  Section  one  hundred 
and  thirty-two,  as  to  carrying  on  business  with  fewer  than  seven  members.  5.  It 
shall  not  be  lawful  for  a  private  company  or  for  the  directors  thereof  to  issue  any  pro- 
spectus inviting  subscriptions  for  shares  in  its  capital.  6.  Anjdihing  that  may  be 
done  by  a  company  registered  under  Part II.  hereof  by  resolution,  special  resolution,  or 
extraordinary  resolution  may  be  done  by  a  private  company  by  an  entry  in  its  minute- 
book,  signed  by  at  least  three-fourths  of  the  members,  holding  in  the  aggregate 
at  least  three-fourths  of  the  shares  in  the  capital  of  the  company,  and  the  com- 
pany shall  forthwith  on  any  such  entry  being  signed  forward  to  every  member 
who  has  not  signed  the  same  a  copy  thereof,  including  the  signatures  to  such  entry. 

Private  company  carrying  on  business  with  more  than  twenty-five  members, 
or  less  than  two.  169.  1.  If  any  private  company  carries  on  business  with  a  greater 
number  of  members  than  twenty-five,  every  member  of  such  company  shall  be 
liable  to  a  fine  of  five  pounds  for  every  day  during  which  it  so  carries  on  business. 
2.  If  any  private  company  carries  on  busincsa  for  ;i  period  of  six  months  when  the 
number  of  its  members  shall  be  reduced  to  one  only,  such  member  shall  be  per- 
sonally Uable  for  the  payment  of  the  whole  debts  of  the  company  contracted  during 
the  time  it  so  carries  on  business,  and  may  be  sued  for  the  same  in  any  Court  of 
competent  jurisdiction. 

Winding-up  of  private  companies.  170.  1.  If  it  appears  to  the  Court  on  the 
winding-up  of  a  private  company  that  any  member  of  such  company  acting  in  its 
affairs  has,  prior  to  such  winding-up,  knowingly  done  or  omitted  any  act,  or  been 
party  or  privy  to  any  act  or  omission,  which,  if  such  member  were  a  sole  trader 
and  had  been  adjudged  bankrupt,  would  render  him  hable  to  the  penalty  imposed 
by  section  one  hundred  and  thirty-eight  of  The  Bankruptcy  Act,  1908,  the  Court 
may,  if  it  finds  that  such  act  or  omission  has  in  fact  prejudiced  the  creditors 
or  any  creditor  of  the  company,  order  any  such  member  to  pay  to  the  Uquidator 
of  the  company  such  sum  in  addition  to  the  amount  for  wMch  he  may  be  hable 
under  the  constitution  of  the  company  as  to  the  Court  may  seem  just.  2.  The  Court 
may  by  the  same  or  any  subsequent  order  direct  that  such  sum  or  any  part  thereof 
shall  be  applied  in  payment  of  the  claims  of  any  particular  creditor  or  creditors 
of  the  company,  on  such  terms  (if  any)  as  the  Coiu:t  may  direct.  3.  The  powers 
conferred  by  this  section  shall  be  in  addition  to  any  other  powers  which  the  Court 
may  have  on  winding  up. 

Application  of  Part  to  existing  companies.  171.  1.  Any  company  incorporated  prior 
to  the  coming  into  operation  of  this  Act,  or  under  Part  II.  of  this  Act,  the  number  of 
whose  members  is  or  may  at  any  time  hereafter  be  or  be  reduced  to  twenty-five  or  any 
less  number,  may  be  registered  under  this  Part  of  this  Act  on  lodging  with  the 
Registrar  an  apphcation,  signed  by  aU  the  members  of  the  company,  stating  that : 
a)  The  persons  therein  named  are  the  only  members  of  the  company;  b)  Such 
members  hold  shares  to  the  full  amount  of  the  nominal  capital  of  the  company; 
c)  They  have  made  a  fair  valuation  of  the  company's  assets  and  liabilities,  and  that 
the  company  is  solvent;  d)  The  members  of  the  company  desire  that  the  company 
be  re-registered  under  this  Part  of  this  Act.  2.  Such  apphcation  shall  be  verified 
by  the  statutory  declaration  of  every  member  of  the  company,  and  the  company 
shah,  lodge  with  the  apphcation  the  company's  certificate  of  incorporation,  and 
a  certificate  by  two  auditors,  made  not  more  than  three  months  prior  to  the  date 
of  the  application,  that  they  have  investigated  the  affairs  of  the  company,  and 
that  the  company  is  at  the  date  of  such  certificate  a  solvent  company.  3.  The 
Registrar  shall,  on  payment  of  a  fee  of  five  pounds,  enter  on  the  memorandum 
of  association  of  such  company  a  minute  that  the  company  is  re-registered  under 
this  Part  of  this  Act  as  a  private  company,  and  shall  enter  a  similar  minute  on 
the  certificate  of  incorporation  of  the  company,  and  shall  sign  each  such  minute 
and  state  therein  the  date  thereof,  and  thereupon  the  same  consequences  shall 
follow  as  to  the  rights,  powers,  and  duties  of  the  company  as  if  the  same  had  ori- 
ginally been  incorporated  under  this  Part  of  this  Act;  and  the  said  minutes  shall 
be  conclusive  evidence  of  the  same  matters  as  a  certificate  of  incorporation;  but 
such  re-registration  shall  not  alter  the  identity  of  the  corporation,  or  affect  the 
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rights  of  the  company  or  of  any  person  against  the  company.  4.  The  Registrar 
shall  make  aU  such  entries  in  the  register  as  shaU  be  necessary  to  give  effect  to 
and  evidence  such  re-registration  as  aforesaid. 

Private  company  may  be  registered  as  a  public  company.  172.  1.  Any  company 
registered  under  this  Part  of  the  Act,  whether  originally  incorporated  hereunder 
or  not,  may  be  re-registered  as  a  company  under  Part  II.  hereof  on  lodging  with  the 
Registrar  an  appHcation,  signed  by  all  the  members  of  such  company,  stating 
that  the  persons  therein  named  are  the  only  members  of  such  company,  and  that 
it  is  desired  to  register  the  company  as  a  company  hmited  by  shares  or  Umited 
by  guarantee  under  Part  II.  hereof,  as  the  case  may  be.  2.  Such  apphcation  shall 
be  verified  by  the  statutory  declaration  of  every  member  of  the  company,  and  the 
company  shall  lodge  with  the  said  apphcation  its  certificate  of  incorporation  and 
a  copy  of  its  regulations  signed  by  all  the  members  of  the  company.  3.  The  Registrar 
shall,  on  payment  of  the  fee  of  five  pounds,  enter  on  the  memorandum  of  asso- 
ciation of  such  company  a  minute  that  the  company  is  re-registered  under  Part  II. 
hereof,  and  shall  enter  a  similar  minute  on  the  certificate  of  incorporation  of  the 
company,  and  shall  sign  each  such  minute  and  state  therein  the  date  thereof,  and 
thereupon  the  same  consequenses  shall  follow  as  to  the  rights,  powers,  and  duties 
of  the  company  under  this  Act  as  on  incorporation  under  Part  II.  of  this  Act ;  and 
the  said  minutes  shall  be  conclusive  evidence  of  the  same  matters  as  a  certificate 
of  incorporation;  but  such  re-registration  shall  not  alter  the  identity  of  the  cor- 
poration or  affect  the  rights  of  the  company  or  of  any  person  against  the  company. 

4.  The  Registrar  shall  make  all  such  entries  in  the  register  as  shall  be  necessary 
to  give  effect  to  and  evidence  such  re-registration  as  aforesaid.  5.  Any  company 
re-registered  under  this  section  shall  forthwith  on  such  re-registration  forward  to 
the  Registrar  the  Ust  and  summary  required  by  section  one  hundred  and  one  hereof 
to  be  forwarded  to  the  Registrar,  and  a  default  in  compUance  with  this  require- 
ment shall  be  a  default  in  compliance  with  section  one  hundred  and  one  hereof, 
and  be  punishable  accordingly. 

Part   VI.     Winding-up  of  Companies  and  Associations.^) 

Contributory  defined.  173.  The  term  "contributory"  means  every  person 
liable  to  contribute  to  the  assets  of  a  company  in  the  event  of  the  same  being 
wound  up;  and  also,  in  aU  proceedings  for  determining  the  persons  who  are  to 
be  deemed  contributories,  and  in  all  proceedings  prior  to  the  final  determination 
of  such  persons,  includes  any  person  alleged  to  be  a  contributory. — E.  §§124,  268; 
N.  S.  W.  a.  (No.  40  of  1899)  79;  V.  a.  (No.  1074)  71,  176,  184;  T.  a.  (33  Vic.  No.  22)  106; 
c.  (59  Vic.  No.  19)  21;  S.  A.  a.  (No.  557)  3;  Q.  «.  (27  Vic.  No.  4)  73,  190,  194;  W.  A.  a.  (56  Vie. 
No.  8)  3. 

Nature  of  liability  of  contributory.  174.  The  habihty  of  any  person  to  contribute 
to  the  assets  of  a  company  in  the  event  of  the  same  being  wound  up  sliaU  be  deemed 
to  create  a  debt  accruing  due  from  such  person  at  the  time  when  his  hability  com- 
menced, but  payable  at  the  time  or  respective  times  when  calls  are  made  as  here- 
inafter mentioned  for  enforcing  such  habihty;  and  it  shall  be  lawful,  in  the  case  of 
the  bankruptcy  of  any  contributory,  to  prove  against  his  estate  the  estimated 
amount  of  his  habihty  to  future  calls  as  well  as  his  ascertained  habihty  for  calls 
already  made.  —  E.  §§  125,  268;  N.  S.  W.  a.  (No.  40  of  1899)  80;  V.  a.  (No.  1074)  72,  176 
(5),  184;  T.  a.  (33  Vic.  No.  22)  107,  c.  (59  Vic.  No.  19)  21;  S.  A.  a.  (No.  557)  101,  190;  Q.  e.  (27 
Vic.  No.  4)  74,  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8)  103,  192. 

Contributories  in  case  of  death.  175.  If  a  contributory  dies,  either  before 
or  after  he  is  placed  on  the  hst  of  contributories  hereinafter  mentioned,  his 
executors  or  administrators  shall  be  Uable  in  due  course  of  administration  to 
contribute  to  the  assets  of  the  company  in  discharge  of  his  habihty,  and  shall 
be  deemed  to  be  contributories  accordingly.  —  E.  §§  126,  269;  N.  S.  W.  a.  (No.  40  of 
1899)  81;  V.  a.  (No.  1074)  73,  176  (5),  184;  T.  a.  (33  Vic.  No.  22)  108,  c.  (59  Vic.  No.  19)  21  (2); 

5.  A.  a.  (No.  557)  102,  190  (2);  Q.  e.  (27  Vic.  No.  4)  75,  190  (5),  194;  W.  A.  a.  (56  Vic.  No.  8) 
104,   192. 

Contributories  in  case  of  bankruptcy.  176.  If  a  contributory  becomes  bankrupt, 
either  before  or  after  he  is  placed  on  the  hst  of  contributories,  the  assignee  of  his 

1)  See  also  the  Winding-up  Rules,  1887,  adopted  by  the  Supreme  Court,  and  published  in 
the  New  Zealand  Oazette,  8th  December  1887,  No.  76,  p.  1492.  Also  reprinted  in  Morison,  Law 
of  Limited  Liability  Companies  in  Neiv  Zealand,  pp.  470,  et  seq. 
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estate  shall  be  deemed  to  represent  him  for  all  the  purpose  of  the  winding-up, 
and  to  be  a  contributory  accordingly,  and  may  be  called  upon  to  aimt  to  proof 
against  the  estate  of  such  bankrupt,  or  otherwise  allow  to  be  paid  out  of  his 
assets  in  due  course  of  law  any  moneys  due  from  such  bankrupt  in  respect  to  his 
liabiUty  to  contribute  to  the  assets  of  the  company  being  wound  up.  —  E.  §§  126, 
269;  N.  S.  W.  a.  (No.  40  of  1899)  82;  V.  a.  (No.  1074)  74,  176  (5),  184;  T.  a.  (33  Vic.  No.  22) 
109,  c.  (59  Vic.  No.  19)  21  (1);  S.  A.  a.  (No.  557)  103,  190  (1);  Q.  o.  (27  Vic.  No.  4)  76,  190  (5), 
194;  W.  A.  a.  (56  Vic.  No.  8)  105,  192. 

Winding-up  by  the  Court. 
When  company  may  be  wound  up  by  Court.  177.  A  company  may  be  wound 
up  by  the  Court  under  the  following  circumstances,  that  is  to  say :  a)  If  the  com- 
pany passes  a  special  resolution  requiring  the  company  to  be  wound  up  by  the 
Court;  or  b)  If  the  company  does  not  commence  its  business  within  a  year  from 
its  incorporation,  or  suspends  its  business  for  the  space  of  a  whole  year;  or 
c)  If  the  members  are  reduced  in  number  to  less  than  seven;  or  d)  If  the  com- 
pany is  unable  to  pay  its  debts;  or  e)  If  the  Court  is  of  opinion  that  it  is  just 
and  equitable  that  the  company  should  be  wound  up.  —  E.  §§  129,  268;  N.  S.  W. 
a.  (No.  40  of  1899)  84;  V.  a.  (No.  1074)  76,  183  (3);  T.  a.  (33  Vic.  No.  22)  111,  c.  (59  Vic.  No.  19) 
20  (3);  S.  A.  a.  (No.  557)  105,  189  (3);  Q.  e.  (27  Vic.  No.  4)  78,  193  (3);  W.  A.  a.  (56  Vic.  No.  8) 
107,  191  (3).  —  Winding-up  "means  a  procedure  in  the  first  place  for  collecting  and  realising 
the  assets  of  the  company  and  applying  them  to  the  discharge  of  its  liabilities  and  in  the  second 
place  for  adjusting  the  rights  of  shareholders  among  themselves."  —  In  re  Extended  Wakatu 
G.  M.  Co.,  Ltd.,  13  L.  B.  (N.  Z.)  544.  (Per  Richmond,  J.)  The  English  Courts  will  take  into 
consideration  any  circumstances  alleged  in  the  petition  and  supported  by  evidence  showing 
that  an  investigation  into  the  promotion  or  formation  of  the  company  or  circumstances 
attending  the  issuing  of  debentures  or  shares  may  be  of  advantage  to  unsecured  creditors  [In 
re  Krasnopolsky  Co.,  (1892),  2  Ch.  174].  Quaere,  how  far  this  principle  would  be  adopted  in  New 
Zealand,  there  being  no  statute  in  force  corresponding  to  the  English  Companies  (Winding-up) 
Act,  1890  (53  &  54  Vic.  c.  63).  —  Morison,  Law  of  Limited  LiabiUty  Companies  in  New  Zealand, 
p.  296. 

When  company  deemed  unable  to  pay  its  debts.  178.  A  company  shall  be  deemed 
to  be  unable  to  pay  its  debts:  a)  Whenever  a  creditor,  by  assignment  or  otherwise, 
to  whom  the  company  is  indebted  at  law  or  in  equity  in  a  sum  exceeding  fifty  pounds 
then  due  has  served  on  the  company,  by  leaving  the  same  at  its  registered  office, 
a  demand  under  his  hand  requiring  the  company  to  pay  the  sum  so  due,  and  the 
company  for  the  space  of  three  weeks  succeeding  the  service  of  such  demand  has 
failed  to  pay  such  sum,  or  to  secure  or  compound  for  the  same  to  the  reasonable 
satisfaction  of  the  creditor;  b)  Whenever  execution  or  other  process  issued  on  a 
judgment,  decree,  or  order  obtained  in  any  Court  in  favour  of  any  creditor,  in 
any  proceeding  instituted  by  such  creditor  against  the  company,  is  returned 
unsatisfied  in  whole  or  in  part;  c)  Whenever  it  is  proved  to  the  satisfaction  of 
the  Court  that  the  company  is  unable  to  pay  its  debts.  —  E.  §§  130,  268;  N.  S.  W. 
a.  (No.  40  of  1899)  80:  V.  a.  (No.  1074)  77,  183  (4);  T.  a.  (33  Vic.  No.  22)  112,  c.  (59  Vic. 
No.  19)  20  (4);  S.  A.  a.  (No.  557)  106,  189  (4);  W.  A.  a.  (56  Vic.  No.  8)  108,  191  (4).  —  Cp.  E.  7 
Edw.  7,  c.  50,  §  28,  20. 

Application  for  winding-up  to  be  made  by  petition.  179.  1.  Any  apphcation 
to  the  Court  for  the  winding-up  of  a  company  shall  be  by  petition  presented  by 
the  company,  or  by  any  one  or  more  creditors  or  contributories  of  the  company, 
or  by  all  or  any  of  the  above  parties,  together  or  separately;  and  every  order  made 
on  any  such  petition  shall  operate  in  favour  of  all  the  creditors  and  all  the  contri- 
butories of  the  company  in  the  same  manner  as  if  made  upon  the  joint  petition 
of  a  creditor  and  a  contributory.  2.  For  the  purposes  of  this  section  "creditor" 
includes  every  person  who,  if  the  company  is  ordered  to  be  wound  up,  would  be 
entitled  to  prove  against  the  company  in  respect  of  any  debt  or  claim,  but  nothing 
herein  shall  entitle  a  person  to  present  a  petition  under  paragraph  a)  or  b)  of  the 
last  preceding  section  in  respect  of  a  debt  not  due  and  presently  payable.  3.  The 
holder  of  a  share  warrant  to  bearer,  or  of  any  stock,  may  present  a  petition  as  if 
he  were  a  contributory  whose  shares  were  fully  paid  up,  and  shall  have  aU  the  rights 
of  such  a  contributory.  —  E.  §  137;  N.  S.  W.  a.  (No.  40  of  1899)  89;  V.  a.  (No.  1074)  78; 
T.  ».  (33  Vic.  No.  22)  114;  S.  A.  a.  (No.  557)  107;  Q.  e.  (27  Vic.  No.  4)  81;  W.  A.  a.  (56  Vic. 
No.  8)  109.  —  Under  the  corresponding  section  of  the  English  Act  it  has  been  held  that  the 
minimum  amount  of  £  50  must  be  claimed  before  a  petition  under  this  section  can  be  main- 
tained. —  In  re  Milford  Docks  Co.,  23  Ch.  D.  292.    Cp.  §  178,  supra. 
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When  contributory  not  entitled  to  present  petition.  180.  A  contributory  of  a 
company  shall  not  be  entitled  to  present  a  petition  for  winding  up  such  company 
unless  the  members  of  the  company  are  reduced  in  number  to  less  than  seven, 
or  unless  the  shares  in  respect  of  which  he  is  a  contributory,  or  some  of  them, 
either  were  originally  allotted  to  him,  or  have  been  held  by  him  and  registered 
in  his  name  for  a  period  of  at  least  six  months  during  the  eighteen  months 
previous  to  the  commencement  of  the  winding-up,  or  have  devolved  upon  him 
through  the  death  of  a  former  holder.  —  E.  §  137;  N.  S.  W.  a.  (No.  40  of  1899)  90,- 
T.  a.  (33  Vic.  No.  22)  115;  S.  A.  a.  (No.  557)  107;  Q.  f.  (53  Vic.  No.  18)  43;  W.  A.  a.  (50  Vic. 
No.  8)  109. 

Commencement  of  winding-up  by  Court.  181.  A  winding-up  of  a  company 
by  the  Court  shall  be  deemed  to  commence  at  the  time  of  the  presentation  of 
the  petition  for  the  winding-up.  —  E.  §  139;  N.  S.  W.  a.  (No.  40  of  1899)91;  V.  a. 
(No.  1074)  79;  T.  a.  (33  Vic.  No.  22)  117;  S.  A.  a.  (No.  557)  109;  Q.  e.  (27  Vic.  No.  4)  83;  W. 
A.  a.  (56  Vic.  No.  8)  111. 

Provisional  liquidator.  182.  The  Court  may  at  any  time  after  the  presentation 
of  a  petition  for  winding  up  a  company  appoint  a  provisional  liquidator  of  the 
assets  of  the  company,  and  may  limit  and  restrict  his  powers  by  the  order  appointing 
him,  or  by  any  subsequent  order.  —  See  notes  to  §  243,  infra. 

Order  of  Court  on  hearing  petition.  183.  1.  Upon  hearing  the  petition  the 
Court  may  either  grant  or  dismiss  the  same,  with  or  without  costs,  or  adjourn 
the  hearing  conditionally  or  unconditionally,  and  make  any  interim  order  or  any 
other  order  that  it  deems  just.  2.  A  copy  of  every  such  order  shall  forthwith  be 
forwarded  by  the  company  to  the  Registrar,  who  shall  make  a  minute  thereof 
in  his  books  relating  to  the  company.  —  E.  §§  141,  143;  N.  S.  W.  a.  (No.  40  of  1899) 
93,  96;  V.  a.  (No.  1074)  81,  83;  T.  a.  (33  Vic.  No.  22)  119,  121;  S.  A.  a.  (No.  557)  111,  113;  Q.  e. 
(27  Vic.  No.  4)  85,  87;  W.  A.  a.  (56  Vic.  No.  8)  113,  115.  —  Where  a  petitioner  alleges  that  it 
is  just  and  equitable  that  the  company  be  wound  up  the  facts  on  which  he  relies  must  be  set 
forth  in  the  petition.  Rules  265  and  266  of  the  Supreme  Court  Code,  relating  to  amendments, 
do  not  apply,  and  the  petition,  if  demurrable  will  be  dismissed.  —  In  re  Sutherland  Manure 
Co.,  Ltd.,   11  L.  R.  (N.  Z.)  460. 

Power  of  Court  to  stay  proceedings.  184.  The  Court  may,  at  any  time  after 
an  order  has  been  made  for  winding  up  a  company,  upon  the  apphcation  by  motion 
of  the  Uquidator  or  any  creditor  or  contributory  of  the  company,  and  upon  proof 
to  the  satisfaction  of  the  Court  that  all  proceedings  in  relation  to  such  winding-up 
ought  to  be  stayed,  make  an  order  staying  the  same,  either  altogether  or  for  a  Umited 
time,  on  such  terms  and  subject  to  such  conditions  as  it  deems  fit.  —  E.  §  144;  N. 
S.  W.  a.  (No.  40  of  1899)  97;  V.  a.  (No.  1074)  84;  T.  a.  (33  Vic.  No.  22)  122;  S.  A.  a.  (No.  557) 
149;  Q.  e.  (27  Vic.  No.  4)  88;  W.  A.  a.  (56  Vic.  No.  8)  116. 

Court  may  regard  wishes  of  creditors  or  contributories.  185.  1.  The  Court 
may,  as  to  all  the  matters  relating  to  the  winding-up,  have  regard  to  the  wishes 
of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence,  and 
may  direct  meetings  of  the  creditors  or  contributories  to  be  summoned,  held,  and 
conducted  in  such  manner  as  it  thinks  fit  for  the  purpose  of  ascertaining  their  wishes, 
and  may  appoint  a  person  to  act  as  chairman  at  any  such  meeting,  and  to  report 
the  result  of  such  meeting  to  the  Court.  2.  In  the  case  of  creditors,  regard  is  to  be 
had  to  the  amount  or  value  of  the  debts  due  to  each  creditor,  and  in  the  case  of 
contributories  to  the  number  of  votes  conferred  on  each  contributory  by  the  regu- 
lations of  the  company.  —  E.  §  145;  N.  S.  W.  a.  (No.  40  of  1899)  100;  V.  a.  (No.  1074) 
86;  T.  a.  (33  Vic.  No.  22)  124;  S.  A.  a.  (No.  557)  153  (1)  (4);  Q.  e.  (27  Vic.  No.  4)  90;  W.  A.  a. 
(56  Vic.  No.  8)  156. 

Official  liquidators. 
Official  Assignee  to  be  official  liquidator  of  company.  186.  Where  a  company 
is  ordered  to  be  wound  up  by  the  Court,  the  Official  Assignee  under  The  Bank- 
ruptcy Act,  1908,  of  the  (hstrict  wherein  the  company's  principal  office  is  situate 
shall,  by  force  of  this  Act,  and  without  the  necessity  of  any  appointment  or  order, 
be  the  sole  Mquidator  (under  the  style  of  "the  Official  Liquidator")  of  the  company. 
—  E.  §  149;  N.  S.  W.  a.  (No.  40  of  1899)  101;  V.  a.  (No.  1074)  88;  T.  a.  (33  Vic.  No.  22)  125; 
S.  A.  a.  (No.  557)  115  (1—4);  Q.  e.  (27  Vic.  No.  4)  91;  W.  A.  a.(56  Vic.  No.  8)  S.  118  (1—4).  — 
Where  it  appears  that  there  has  been  mismanagement  of  the  affairs  of  the  company,  which 
requires  investigation,  the  Court  will  not  appoint  any  of  the  directors  or  managers  as  official 
liquidators,  even  though  recommended  by  a  majority  of  the  shareholders.  . —  In  re  Colonial 
Bank  of  New  Zealand,   14  L.  R.  (N.  Z.)  484. 
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Court  may  appoint  supervisors  to  assist  in  winding-up.  187.  In  any  such  case 
the  Court  may,  on  the  appUcation  of  any  creditor  or  contributory  of  the  company, 
appoint  any  number  of  fit  persons  (not  exceeding  three)  to  be  supervisors  for  the 
purpose  of  assisting  and  advising  the  official  hquidator  in  the  winding-up  of  the 
company.  —  See  notes  to  §  186,  supra;  and  cp.  V.  f.  (No.  1482)  134  et  seg. 

Vacancy  in  office  of  supervisor.  188.  Any  supervisor  may  resign, by  notice 
in  writing  to  the  official  hquidator,  or  may  be  removed  by  the  Court  on  the  apph- 
cation  of  the  official  liquidator  or  of  any  creditor  or  contributory  on  due  cause 
shown,  and  any  vacancy  occasioned  thereby  or  by  the  death  of  a  supervisor  may 
be  filled  up  by  the  Court.  —  E.  §  149;  N.  S.  W.  a.  (No.  40  of  1899)  102;  V.  a.  (No.  1074) 
88;  T.  a.  (33  Vic.  No.  22)  126;  S.  A.  a.  (No.  557)  115  (5,  6);  Q.  u.  (27  Vie.  No.  4)  92;  W.  A.  a.  (56 
Vic.  No.  8)  115  (5,  6). 

Settlement  of  questions  between  official  liquidator  and  supervisors.   189.  The 

official  hquidator  shall  have  regard  to  the  views  and  advice  of  the  supervisors; 
and,  if  any  question  or  difference  arises  between  him  and  them  or  any  of  them, 
the  Court,  on  the  apphcation  of  the  official  hquidator  or  of  any  supervisor,  may 
give  directions  in  the  matter. 

Official  liquidator  may  appoint  solicitor.  190.  With  the  consent  of  the  super- 
visors (if  any)  the  official  hquidator  may  from  time  to  time  employ  a  sohcitor  to 
assist  him  in  the  performance  of  liis  duties.  —  E.  §  151  (1);  N.  S.  W.  a.  (No.  40  of  1899) 
106;  T.a.  (33  Vic.  No.  22)  130;  S.  A.  a.  (No.  557)  Sched.  VII  (11);  Q.  e.  (27  Vic.  No.  4)  96;  W.  A. 
a.  (56  Vic.  No.  8)  Sched.  VII  (11). 

Remuneration  to  be  paid  out  of  assets  of  company.  191.  1.  The  official  liquidator 
and  each  supervisor  shall  be  entitled  to  such  remuneration  out  of  the  assets  of  the 
company  as  is  fixed  by  the  Court.  2.  Such  remuneration  shall  be  a  first  charge 
on  the  assets  of  the  company,  and,  in  the  case  of  the  Official  Assignee,  shall  be 
paid  into  the  Pubhc  Account  and  form  part  of  the  Consolidated  Fund.  —  See 

notes  to  §  188,  supra. 

Style  and  duties  of  official  liquidator.  192.  The  official  hquidator  shall  be 
described  by  the  style  of  the  Official  Liquidator  of  the  particular  company  in  respect 
of  which  he  is  appointed,  and  not  by  his  individual  name;  he  shall  take  into  his 
custody  or  under  his  control  aU  the  property,  effects,  and  things  in  action  to  which 
the  company  is  or  appears  to  be  entitled,  and  shall  perform  such  duties  in  reference 
to  the  winding-up  of  the  company  as  are  imposed  by  the  Court.  —  E.  §  149;  N. 
S.  W.  a.  (No.  40  of  1899)  103;  V.  a.  (No.  1074)  89;  T.  a.  (33  Vic.  No.  22)  127;  S.  A.  ».  (No.  557) 
116;  Q.  e.  (27  Vic.  No.  4)  93;  W.  A.  a.  (56  Vic.  No.  8)  119. 

Deputy  official  liquidator.  193.  1.  On  the  apphcation  of  the  official  hquidator, 
the  Court  may,  in  the  course  of  the  winding-up  of  a  company,  appoint  the  Deputy 
Assignee  or  other  fit  person  to  act  in  heu  of  the  official  hquidator,  under  the  style 
of  the  "Deputy  Official  Liquidator" ;  and  in  such  case,  and  for  the  purposes  of  such 
winding-up,  the  person  so  appointed  shall  have  ah  the  powers  and  functions  of  the 
official  hquidator.  2.  In  every  case  where  the  deputy  official  hquidator  acts  in 
the  winding-up  of  a  company  he  shaU  be  entitled  to  receive,  out  of  moneys  to  be 
appropriated  by  Parhament,  such  remuneration  as  the  Governor  directs,  in  no 
case  exceeding  the  amount  paid  into  the  Pubhc  Account  in  respect  of  the  official 
liquidator's  remuneration  for  such  winding-up. 

Official  liquidator's  accounts  and  audit.  194.  The  provisions  of  section  one 
hundred  and  forty-nine  of  The  Bankruptcy  Act,  1908,  relating  to  accounts  and 
audit,  shall  mutatis  mutandis,  apply  to  the  Official  Assignee  as  official  hquidator. 

Powers  of  official  liquidator.  195,  The  official  hquidator  shall  have  power, 
with  the  sanction  of  the  Court,  to  do  the  foUowing  things:  a)  Bring  or  defend  any 
action,  prosecution,  or  other  proceeding,  civil  or  criminal,  in  the  name  and  on  behalf 
of  the  company;  b)  Carry  on  the  business  of  the  company  so  far  as  is  necessary 
for  the  beneficial  winding-up  of  the  same;  c)  SeU  the  real  and  personal  property, 
effects,  and  things  in  action  of  the  company  by  pubhc  auction  or  private  contract, 
with  power  to  transfer  the  whole  thereof  to  any  person  or  company,  or  to  sell  the 
same  in  parcels;  d)  Do  aU  acts  and  execute  in  the  name  and  on  behalf  of  the  com- 
pany aU  deeds,  receipts,  and  other  documents,  and  for  that  purpose  use  when 
necessary  the  company's  seal;  e)  Prove,  rank,  claim,  and  draw  a  dividend  in  the 
matter  of  the  bankruptcy  of  any  contributory  for  any  balance  against  the  estate 
of  such  contributory,  and  take  and  receive  dividends  in  respect  of  such  balance 
as  a  separate  debt  due  from  such  bankrupt,  and  rateably  with  the  other  separate 
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creditors;  f)  Draw,  accept,  make,  and  indorse  any  bill  of  exchange  or  promissory 
note  in  the  name  and  on  behalf  of  the  company;  and  the  drawing,  accepting,  making, 
or  indorsing  of  every  such  bill  of  exchange  or  promissory  note  on  behalf  of  the 
company  shall  render  the  company  hable  thereon  in  like  manner  as  if  such  bill  or  note 
had  been  drawn,  accepted,  made,  or  indorsed  by  or  on  behalf  of  such  company  in  the 
course  of  carrying  on  the  business  thereof ;  g)  Raise  from  time  to  time,  upon  the  security 
of  the  assets  of  the  company,  any  requisite  sum  or  sums  of  money;  h)  Take  out, 
if  necessary,  in  his  official  name,  letters  of  administration  to  any  deceased  contri- 
butory, and  do  in  the  hke  name  any  other  act  necessary  for  obtaining  payment  of 
any  moneys  due  from  a  contributory  or  from  his  estate  that  cannot  be  conveniently 
done  in  the  name  of  the  company;  and  in  aU  cases  where  he  takes  out  letters  of 
administration,  or  otherwise  uses  his  official  name  for  obtaining  payment  of  any 
moneys  due  from  a  contributory,  such  moneys  shall,  for  the  purpose  of  enabling 
him  to  take  out  such  letters  or  recover  such  moneys,  be  deemed  to  be  due  to  the 
official  liquidator  himself;  i)  Do  and  execute  all  other  things  necessary  for  winding 
up  the  affairs  of  the  company  and  distributing  its  assets.  —  E.  §  151;  N.  S.  W.  a. 
(No.  40  of  1899)  104;  V.  a.  (No.  1074)  90;  T.  a.  (33  Vio.  No.  22)  128;  S.  A.  ».  (No.  557)  117;  Q. 
e.  (27  Vic.  No.  4)  94;  W.  A.  a.  (56  Vic.  No.  8)  120.  —  Cp.  Tait  v.  Mapourika,  etc.,  Co.,  22  L.  R. 
(N.  Z.),  540. 

Discretion  of  official  liquidator.  196,  The  Court  may  provide  by  any  order 
that  the  official  liquidator  may  exercise  any  of  the  above  powers  without  the 
sanction  or  intervention  of  the  Court.  —  E.  §  151  (4);  N.  S.  W.  a.  (No.  40  of  1899) 
105;  V.  a.  (No.  1074)  91;  T.  a.  (33  Vic.  No.  22)  129;  S.  A.  a,.  (No.  557)  118;  Q.  e.  (27  Vic.  No.  4) 
95;  W.  A.  a.  (56  Vic.  No.  8)  121. 

Ordinary  poicers  of  the  Court. 
Collection  and  application  of  assets.  197.  As  soon  as  may  be  after  making  an 
order  for  winding  up  the  company  the  Court  shall  settle  a  hst  of  contributories, 
with  power  to  rectify  the  register  of  members  in  all  cases  where  such  rectification 
is  required  in  pursuance  of  this  Act,  and  shall  cause  the  assets  of  the  company 
to  be  collected  and  apphed  in  discharge  of  its  Uabilities.  —  E.  §  163  (1);  N.  S.  W. 

a.  (No.  40  of  1899)  107;  V.  a.  (No.  1074)  93;  T.  a.  (33  Vic.  No.  22)  132;  S.  A.  ».  (No.  557)  119; 
Q.  e.  (27  Vic.  No.  4)  97;  W.  A.  a.  (56  Vic.  No.  8)  122. 

Provision  as  to  representative  contributories.  198.  In  settUng  the  hst  of  contri- 
butories the  Court  shall  distinguish  between  persons  who  are  contributories  in  their 
own  right  and  persons  who  are  contributories  as  being  representatives  of  or  hable 
for  the  debts  of  others.  —  E.  §  163  (2);  N.  S.  W.  a.  (No.  40  of  1899)  108;  V.  a.  (No.  1074) 
94;  T.  a,.  (33  A^'ic.  No.  22)  132;  S.  A.  a.  (No.  557)  120;  Q.  e.  (27  Vic.  No.  4)  98;  W.  A.  a.  (56 
Vic.  No.  8)  123. 

Power  of  Court  to  require  delivery  of  property.  To  order  payment  of  debts  by 
contributory.  To  make  calls.  199.  The  Court  may,  at  any  time  after  making  an 
order  for  winding  up  a  company:  a)  Require  any  contributory,  trustee,  receiver, 
banker,  or  agent  or  officer  of  the  company  to  pay,  deliver,  convey,  surrender,  or 
transfer  forthwith,  or  within  such  time  as  the  Court  directs,  any  sum  or  balance, 
books,  papers,  estate,  or  effects  which  happen  to  be  in  his  hands  for  the  time  being, 
and  appearing  prima  facie  to  be  the  property  of  the  company,  to  or  into  the  hands 
of  the  official  liquidator;  b)  Make  an  order  on  any  contributory  directing  payment 
to  be  made  in  the  manner  mentioned  in  the  order  of  any  moneys  due  to  the  company 
from  him,  or  from  the  estate  of  the  person  whom  he  represents,  exclusive  of  any 
moneys  that  he  or  the  estate  of  the  person  whom  he  represents  is  hable  to  contribute 
by  virtue  of  any  call  made  by  the  Court  under  this  Act;  and  in  making  such  order 
the  Court  may,  when  the  company  is  not  hmited,  allow  to  such  contributory  by 
way  of  set-off  any  moneys  due  from  the  company  to  him,  or  to  the  estate  he  re- 
presents, on  any  independent  deahng  or  contract  with  the  company,  but  not  any 
money  due  to  him  as  a  member  of  the  company  in  respect  of  any  dividend  or  profit : 
Provided  that  when  all  the  creditors  of  any  company,  whether  hmited  or  unhmited 
have  been  paid  in  full,  any  moneys  due  on  any  account  from  the  company  to  any 
contributory  may  be  allowed  to  him  by  way  of  set-off  against  any  subsequent  call 
or  calls ;  c)  Make  calls  on  and  order  payment  thereof  by  all  or  any  of  the  contributories 
to  the  extent  of  their  UabiMty,  for  payment  of  all  or  any  sums  it  deems  necessary 
to  satisfy  the  debts  and  habihties  of  the  company,  and  the  costs,  charges,  and  ex- 
penses of  the  winding-up,  and  for  the  adjustment  of  the  rights  of  the  contributories 
amongst  themselves;  and  in  making  any  such  call  the  Court  may  take  into  con- 
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sideration  the  likelihood  that  some  of  the  contributories  upon  whom  the  same 
is  made  may  partly  or  wholly  fail  to  pay  their  respective  portions  of  the  same; 
and  it  may  make  such  calls  either  before  or  after  it  has  ascertained  the 
sufficiency  of  the  company's  assets.  —  E.  §§  164—166;  N.  S.  W.  a.  (No.  40  of  1899) 
109—111;  V.  d.  (No.  1074)  95—97;  T.  a.  (33  Vic.  No.  22)  133—135;  S.  A.  a.  (No.  557)  121—123; 
Q.  e.  (27  Vie.  No.  4)  99—101;  W.  A.  a.  (56  Vic.  No.  8)  124—126.  —  Where  a  liquidator 
assigns  an  unpaid  call  due  by  a  contributory,  who  afterwards  becomes  bankrupt,  the  assignee 
of  the  call  can  not  claim  to  be  paid  out  of  a  set-off  which  the  bankrupt  had  against  the  company. 
He  must  prove  on  the  bankrupt  estate,  leaving  the  bankrupt's  assignee  to  recover  the  amount 
due  from  the  company.  —  In  re  Matheson  Bros.  &  Co.,  Ltd.,  L.  R.  3  S.  C.  (N.  Z.)  323.  See  also 
Bank  of  Australia  v.  Zohrab,  10  L.  B.  (N.  Z.)  310.  Where  a  fully  paid-up  shareholder  is  by 
mistake  paid  more  than  he  is  entitled  to  receive,  he  may  be  placed  on  the  list  of  contributories 
as  to  such  amount.  —  In  re  Kaitangata  Railway  &  Coal  Co.,  Ltd.,  22  L.  R.  (N.  Z.)  588. 

To  order  payment  into  bank.  200.  The  Court  may  order  any  contributory, 
purchaser,  or  other  person  from  whom  money  is  due  to  the  company,  to  pay  the 
same  into  such  bank  carrying  on  business  in  New  Zealand  as  the  Court  appoints, 
to  the  account  of  the  official  hquidator,  instead  of  to  the  official  liquidator,  and 
such  order  may  be  enforced  in  the  same  manner  as  if  it  directed  payment  to  the 
official  hquidator.  —  E.  §  167;  N.  S.  W.  a.  (No.  40  of  1899)  112;  V.  a.  (No.  1074)  98; 
T.  a.  (33  Vic.  No.  22)  136;  S.  A.  a.  (No.  557)  124;  Q.  e.  (27  Vic.  No.  4)  102;  W.  A.  a.  (56  Vic. 
No.  8)  127. 

Regulation  of  account  with  Court.  201.  The  Court  may  give  such  directions 
as  it  thinks  fit  concerning  the  keeping  of  the  account  of  any  moneys,  bills,  notes, 
or  other  securities  so  ordered  to  be  paid  into  any  bank,  and  concerning  the  payment 
and  deUvery  in  or  investment  and  payment  and  delivery  out  of  the  same.  —  E. 
§167;  N.  S.  W.  a.  (No.  40  of  1899)113;  V.  a.  (No.  1074)  99;  T.  a.  (33  Vic.  No.  22)  137;  S. 
A.  a.  (No.  557)  125;   Q.  e.  (27  Vic.  No.  4)  103;   W.  A.  a.  (56  Vic.  No.  8)  128. 

Where  representative  contributory  fails  to  pay  moneys  ordered.  202.  If  any 
person  made  a  contributory  as  representative  of  a  deceased  contributory  makes 
default  in  paying  any  sum  ordered  to  be  paid  by  him,  proceedings  may  be  taken 
for  administering  the  estate  of  such  deceased  contributory,  and  of  compelling 
payment  thereout  of  the  moneys  due.  —  N.  S.  W.  a.  (No.  40  of  1899)  114;  V.  a.  (No.  1074) 
100;  T.  a.  (33  Vic.  No.  22)  138;  S.  A.  a.  (No.  557)  161;  Q.  e.  (27  Vic.  No.  4)  104;  W.  A.  a.  (56 
Vic.  No.  8)  163. 

Order  conclusive  evidence.  203.  Any  order  made  by  the  Court  in  pursuance 
of  this  Act  upon  any  contributory  shall,  subject  to  the  provisions  herein  contained 
for  appealing  against  such  order,  be  conclusive  evidence  that  the  moneys  (if  any) 
thereby  appearing  to  be  due  or  ordered  to  be  paid  are  due;  and  all  other  pertinent 
matters  stated  in  such  order  shall  be  taken  to  be  truly  stated  as  against  aU  persons 
and  in  aU  proceedings.  —  E.  §  168;  N.  S.  W.  a.  (No.  40  of  1899)  115;  V.  a.  (No.  1074)  101; 
T.  a.  (33  Vic.  No.  22)  139;  S.  A.  a.  (No.  557)  126;  Q.  b.  (27  Vic.  No.  4)  105;  W.  A.  a.  (56  Vic. 
No.  8)  129. 

Court   may   exclude   creditors   not   proving  within   certain  time.     204.    The 

Coiirt  may  fix  a  certain  day  or  certain  days  on  or  within  which  creditors  of  the 
company  are  to  prove  their  debts  or  claims,  or  to  be  excluded  from  the  benefit 
of  any  distribution  made  before  such  debt  or  claim  is  proved.  —  E.  §  169;  N.  S. 
W.  a.  (No.  40  of  1899)  116;  V.  a.  (No.  1074)  102;  T.  a.  (33  Vic.  No.  22)  140;  S.  A.  a. 
(No.  557)  127;  Q.  e.  (27  Vic.  No.  4)  106;  W.  A.  a,  (56  Vic.  No.  8)  130.  —  The  creditor  may  be 
estopped  from  proving  a  claim.  —  Herald  Newspaper  Co.  of  Otago,  Ltd.,  Stanford's  Case,  7  L.  R. 
(N.  Z.)  484. 

Court  to  adjust  rights  of  contributories.  205.  The  Court  shall  adjust  the  rights 
of  the  contributories  amongst  themselves,  and  distribute  any  surplus  that  may 
remain  amongst  the  parties  entitled  thereto.  —  E.  §  170;  N.  S.  W.  a.  (No.  40  of  1899) 
117;  V.  a.  (No.  1074)  103;  T.  a.  (33  Vic.  No.  22)  141;  S.  A.  a.  (No.  557)  128;  Q.  e.  (27  Vic. 
No.  4)  107;  W.  A.  a.  (56  Vic.  No.  8)  131. 

Court  may  determine  priority  of  costs.  206.  The  Court  may,  in  the  event  of 
the  assets  being  insufficient  to  satisfy  the  habihties,  make  an  order  as  to  the  pay- 
ment out  of  the  estate  of  the  company  of  the  costs,  charges,  and  expenses  incurred 
in  the  winding-up,  in  such  order  of  priority  as  the  Court  thinks  just.  —  E.  §  171; 

N.  S.  W.  a.  (No.  40  of  1899)  118;  V.  a.  (ISio.  1074)  104;  T.  a.  (33  Vic.  No.  22)  142;  S.  A.  a. 
(No.  557)  160;  Q.  e.  (27  Vic.  No.  4)  108;  W.  A.  a.  (56  Vic.  No.  8)  163. 

Dissolution  of  company.  207.  When  the  affairs  of  the  company  have  been 
completely  wound  up  the  Court  shall  make  an  order  that  the  company  be  dissolved 
from  the  date  of  such  order,  and  the  company  shall  be  dissolved  accordingly. 
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—  E.   §  172;   N.  S.  W.  a.  (No.  40  of   1899)  119;    V.  a.  (No.  1074)  105;    T.  a.  (33  Vic.  No.  22) 
143;  S.A.  a.  (No.  557)  130;  Q.  6.  (27  Vie.  No.  4)  109;  W.  A.  a.  (56  Vic.  No.  8)  133. 

Report  to  Registrar.  208.  1.  Any  order  so  made  shall  be  reported  by  the 
official  liquidator  to  the  Eegistrar,  who  shall  make  in  his  books  a  minute  of  the 
dissolution  of  such  company.  2.  If  the  official  Uquidator  makes  default  under  this 
section  he  shall  be  Uable  to  a  fine  not  exceeding  five  pounds  for  every  day  during 
which  he  is  so  in  default.  —  E.  §  172;  N.  S.  W.  a.  (No.  40  of  1899)  120,  121;  V.  a. 
(No.  1074)  106,  107;  T.  a.  (33  Vio.  No.  22)  144,  145;  S.  A.  a,.  (No.  657)  131,  132;  Q.  o.  (27  Vic. 
No.  4)  110,  HI;  W.  A.  a.  (56  Vic.  No.  8)  134,  135. 

Petition  to  constitute  a  "suit  pending".  209.  Any  petition  for  winding  up  a 
company  by  the  Court  shall  constitute  a  suit  pending  within  the  meaning  of  The 
Deeds  Registration  Act,  1908,  provided  the  same  is  duly  registered  in  the  manner 
in  which  memorials  of  suits  pending  may  be  registered  under  that  Act.  —  N.  S. 
W.  a.  (No.  40  of  1899)  122;  V.  a.  (No.  1074)  108;  T.  a.  (33  Vic.  No.  22)  140;  S.  A.  a..  (No.  557) 
133;  W.  A.  a.  (56  Vic.  No.  8)  136. 

Extraordinary  powers  of  the  Court. 

Court  may  summon  persons  suspected  of  having  property  of  company.  210.  1.  The 
Court  may,  after  it  has  made  an  order  for  winding  up  the  company,  summon  before 
it  any  officer  of  the  company  or  any  person  known  or  suspected  to  have  in  his 
possession  any  of  the  estate  or  effects  of  the  company,  or  supposed  to  be  indebted 
to  the  company,  or  any  person  whom  the  Court  deems  capable  of  giving  information 
concerning  the  trade  deaUngs,  estate,  or  effects  of  the  company;  and  the  Court 
may  require  any  such  officer  or  person  to  produce  any  books,  papers,  deeds,  writings, 
or  other  documents  relating  to  the  company  in  his  custody  or  power.  2.  If  any 
person  so  summoned,  after  being  tendered  a  reasonable  sum  for  his  expenses,  refuses 
to  come  before  the  Court  at  the  time  appointed,  having  no  lawful  impediment  (made 
known  to  the  Court  at  the  time  of  its  sitting,  and  allowed  by  it),  the  Court  may 
cause  such  person  to  be  apprehended  and  brought  before  it  for  examination. 
3.  Where  any  person  claims  any  hen  on  papers,  deeds,  or  writings,  or  documents 
produced  by  Mm,  such  production  shaU  be  without  prejudice  to  such  Uen;.and 
the  Court  shaU.  have  jurisdiction  in  the  winding-up  to  determine  all  questions 
relating  to  such  hen.  —  E.  §  174;  N.  S.  W.  a.  (No.  40  of  1899)  123;  V.  a.  (No.  1074)  109; 
T.  a.  (33  Vic.  No.  22)  147;  S.  A.  a.  (No.  557)  156  (1—3);  O.  e.  (27  Vic.  No.  4)  112;  W.  A.  a. 
(56  Vic.  No.  8)  159  (1 — 3).  — -  The  court  will  not  exercise  the  powers  conferred  under  this  sec- 
tion, unless  the  persons  capable  of  giving  the  desired  information  have  refused  to  give  the 
desired  information,  or  the  information  they  have  given  is  unsatisfactory.  —  In  re  Ngunguru 
Coal  Co.,  Ltd.,   18  L.  B.  (N.  Z.)  256. 

Examination  of  parties  by  Court.  211.  The  Court  may  examine  on  oath,  either 
by  word  of  mouth  or  upon  written  interrogatories,  any  person  appearing  or  brought 
before  it  in  manner  aforesaid,  concerning  the  affairs,  dealings,  estate,  or  effects  of 
the  company,  and  may  reduce  into  writing  the  answers  of  every  such  person,  and 
require  him  to  subscribe  the  same.  —  E.  §  174;  N.  S.  W.  a.  (No.  40  of  1899)  124;  V.  a. 
(No.  1074)  110;  T.  a.  (33  Vic.  No.  22)  148;  S.  A.  a.  (No.  557)  156  (4);  Q.  c.  (27  Vic.  No.  4)  113; 
W.  A.  a.  (56  Vic.  No.  8)  159  (4). 

Arrest  of  contributory  about  to  abscond,  etc.  212.  The  Court,  at  any  time 
before  or  after  it  has  made  an  order  for  winding  up  a  company,  upon  proof  being 
given  that  there  is  probable  cause  for  beheving  that  any  contributory  to  such 
company  is  about  to  quit  New  Zealand,  or  abscond,  or  to  remove  or  conceal 
any  of  his  goods  or  chattels  for  the  purpose  of  evading  payment  of  calls,  or  for 
avoiding  examination  in  respect  of  the  affairs  of  the  company,  may  cause  such 
contributory  to  be  arrested,  and  his  books,  papers,  moneys,  securities  or  moneys, 
goo.ds,  and  chattels  to  be  seized,  and  him  and  them  to  be  safely  kept  until  such 
time  as  the  Court  orders.  —  E.  §  176;  N.  S.  W.  a.  (No.  40  of  1899)  125;  V.  a.  (No.  1074) 
111;  T.  a.  (33  Vic.  No.  22)  149;  S.  A.  a.  (No.  557)  157;  Q.  o.  (27  Vic.  No.  4)  114;  W.  A.  a. 
(56  Vio.  No.  8)  160. 

Powers  of  Court  cumulative.  213.  Any  powers  conferred  by  this  Act  on  the 
Court  shall  be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any  other  powers 
the  Court  may  have  of  instituting  proceedings  against  any  contributory,  or  the 
estate  of  any  contributory,  or  against  any  debtor  of  the  company,  for  the  recovery 
of  any  call  or  other  sums  due  from  such  contributory  or  debtor  or  his  estate,  and 
such  proceedings  may  be  instituted  accordingly.  —  E.  §  177;  N.  S.  W.  a.  (No.  40  of 
1899)  126;  V.  a.  (No.  1074)  112;  T.  a.  (33  Vio.  No.  22)  150;  S.  A.  a.  (No.  557)  158;  Q.  e.  (27 
Vic.  No.  4)  115;  W.  A.  a.  (56  Vic.  No.  8)  161. 
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Enforcement  of  and  appeals  from  orders. 

Power  to  enforce  orders.  214.  All  orders  made  by  the  Court  under  this  Act 
may  be  enforced  in  the  same  manner  in  which  orders  made  in  any  action  pending 
in  the  Court  may  be  enforced. —E.  §  178;N.  S.  W.  a.  (No. 40of  1899)  127;  V.a.  (No.  1074) 
158;  T.  a.  (33  Vic.  No.  22)  151;  S.  A.  a.  (No.  557)  186;  Q.  e.  (27  Vic.  No.  4)  116;  W.  A.  a.  (56  Vic. 
No.  8)  188. 

Appeals  from  orders.  215.  Rehearings  of  and  appeals  from  any  order  or  de- 
cision made  or  given  in  the  matter  of  the  winding-up  of  a  company  by  the  Court 
may  be  had  in  the  same  manner  and  subject  to  the  same  conditions  in  and  subject 
to  which  appeals  are  had  from  any  order  or  decision  of  the  Court  in  cases  within 
its  ordinary  jurisdiction :  Provided  that  no  such  rehearing  or  appeal  shall  be  heard 
unless  notice  of  the  same  is  given  within  twenty-eight  days  after  the  order  com- 
plained of  has  been  made,  or  within  such  further  time  as  may  be  allowed  by  the 
Court  in  the  case  of  a  rehearing,  or  by  the  Court  of  Appeal  in  the  case  of  an  appeal. 

—  E.  §  181;  N.  S.  W.  a.  (No.  40  of  1899)  128;  T.  a.  (33  Vic.  No.  22)  152;  S.  A.  a.  (No.  557) 
247,  248;  Q.  e.  (27  Vie.  No.  4)  117;  W.  A.  a.  (56  Vic.  No.  8)  247,  248. 

Examination  of  witnesses  by  commission.  216.  The  Court  may  make  aU  such 
orders  and  do  aU  such  things  for  and  incidental  to  the  examination  of  witnesses 
before  any  person  or  persons  either  in  or  beyond  New  Zealand  as  it  may  make  or 
do  in  its  ordinary  jurisdiction.  —  E.  §  228;  N.  S.  W.  ».  (No.  40  of  1899)  129;  T.  a.  (33  Vic. 
No.  22)  153—155;  Q.  e.  (27  Vic.  No.  4)  118. 

Reference  of  proceedings  to  District  Court. 
Winding-up  may  be  referred  to  District  Court.  217.  Where  the  Coiu-t  makes 
an  order  for  winding  up  a  company,  it  may,  if  it  thinks  fit,  direct  all  subsequent 
proceedings  to  be  taken  in  a  District  Court,  and  thereupon  such  District  Court  shall 
for  the  purpose  of  such  winding-up  be  deemed  to  be  "the  Court"  within  the  meaning 
of  this  Act,  and  shall  have  aU  the  jurisdiction  and  powers  of  the  Supreme  Court. 

—  N.  S.  W.  a.  (No.  40  of  1899)  266.  —  In  this  case  the  official  Uquidators  should  be  appointed 
by  the  District  Court.  —  Drysdale  v.  Liquidators  of  the  Bruce  Patent  Oatmeal  &  Milling  Co., 
Ltd.,   10  L.  R.  (N.  Z.)  116.     Cp.  note  to  §  219,  infra. 

Transfer  of  winding-up  from  one  District  Court  to  another.  218.  If  during  the 
progress  of  the  winding-up  it  appears  to  the  Supreme  Coiurt  that  the  same  can  be 
more  conveniently  carried  on  in  any  other  District  Court,  it  shall  be  competent 
for  the  Supreme  Court  to  transfer  the  same  to  such  other  District  Court,  and  there- 
upon the  winding-up  shall  proceed  in  such  other  District  Court.  —  N.  S.  W.  ».  (No.  40 
of  1899)  267. 

Parties  aggrieved  may  appeal.  219.  1.  Any  party  in  a  winding-up  who  is  dis- 
satisfied with  any  determination  or  direction  of  a  Judge  of  a  District  Court  may 
appeal  therefrom  to  the  Supreme  Court.  2.  The  party  appeahng  shall,  within 
twenty-eight  days  after  such  determination  or  direction,  give  notice  of  appeal  to 
the  other  party  or  his  sohcitor,  and  deposit  with  the  Clerk  of  the  District  Court 
the  sum  of  ten  pounds  as  security  for  the  costs  of  the  appeal.  3.  The  Supreme  Court 
may  make  such  final  or  other  decree  or  order,  and  also  such  order  with  respect 
to  the  costs  of  the  appeal,  as  it  thinks  fit.  —  N.  S.  W.  a.  (No.  40  of  1899)  268.  — 
Where  a  District  Court  Judge  wrongly  dismisses  an  appUcation  to  place  a  shareholder  on 
the  list  of  contributories,  he  may  grant  a  rehearing,  and  an  appeal  is  not  necessary.  —  In 
re  Bruce's  Patent  Oatmeal  &  Milling  Co.,  Brayshaw's  Case,  8  L.  R.  (N.  Z.)  483.  In  subsection 
(3)  "final"  means  "unappealable".  —  In  re  Bruce's  Patent  Oatmeal  &  Milling  Co.,  Drysdale'a 
Case,  8  L.  R.  (N.  Z.)  598.  Although  properly  where  proceedings  are  transferred  to  a  District 
Court  this  Court  should  appoint  the  liquidators,  yet  where  no  objection  was  taken  to  the  liqui- 
dators appointed  by  the  Supreme  Court  until  after  the  company  had  been  in  liquidation  for 
two  years  it  was  held,  that  the  objection  came  too  late.  —  Drysdale  v.  Liquidators  of  the  Bruce 
Patent  Oatmeal  &  MilUng  Co.,  Ltd.,   10  L.  R.  (N.  Z.)  116. 

Voluntary  winding-wp. 

When  company  may  be  wound  up  voluntarily.  220.  A  company  may  be  wound 
up  voluntarily :  a)  Where,  on  the  expiration  of  any  period  fixed  by  the  memorandum 
or  articles  of  association  for  the  duration  of  the  company,  or  on  the  happening  of 
any  event  on  the  happening  of  which  it  is  provided  by  the  memorandum  or  articles 
of  association  that  the  company  shall  be  dissolved,  the  company  in  general  meeting 
passes  a  resolution  requiring  the  company  to  be  wound  up  voluntarily;  b)  Where 
the  company  passes  a  special  resolution  requiring  the  company  to  be  wound  up 
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voluntarily;  c)  Where  the  company  passes  an  extraordinary  resolution  to  the  effect 
that  it  is  proved  to  its  satisfaction  that  the  company  can  not  by  reason  of  its  Ua- 
biUties  continue  its  business,  and  that  it  is  advisable  to  wind  up  the  same.  —  E. 
§  182;  N.  S.  W.  a.  (No.  40  of  1899)  130:  V.  a.  (No.  1074)  114,  115;  T.  a.  (33  Vic.  No.  22)  156;  S. 
A.  a.  (No.  557)  134;  Q.  e.  (27  Vic.  No.  4)  119;  W.  A.  a.  (56  Vie.  No.  8)  137.  —  Cp.  E.  7,  Edw. 
7,  c.  50,  §  26,  27. 

Commencement  of  voluntary  winding-up.  221.  A  voluntary  winding-up  shall 
be  deemed  to  commence  on  the  passing  of  the  resolution  authorising  such 
winding-up.  —  E.  §  183;  N.  S.  W.  a.  (No.  40  of  1899)  131;  V.  a.  (No.  1074)  116;  T.  a.  (33 
Vic.  No.  22)  157;  S.  A.  a.  (No.  557)  135;  Q.  e.  (27  Vic.  No.  4)  120;  W.  A.  a.  (56  Vic.  No.  8)  138. 

—  A  person  may  be  estopped  from  denying  the  validity  of  a  resolution  for  voluntary  winding-up 

—  In  re  Herald  Newspaper  Co.  of  Otago,  Ltd.,  Stanford's  Case,  7  L.  R.  (N.  Z.)  484.  A  resolution 
to  wind  up  a  company  yolumtarily  is  good  though  passed  at  a  general  meeting  of  the  company 
convened  without  a  foriial  resolution  of  the  board  of  directors,  if  it  appear  that  it  was  convened 
by  the  authority  of  the  latter.  —  In  re  C.  &  J.  Coombs  &  Co.,  Ltd.,  21  L.  R.  (N.  Z.)  104. 

Effect  of  voluntary  winding-up  on  status  of  company.  222.  Where  a  company 
is  wound  up  voluntarily  it  shall  from  the  date  of  the  commencement  of  such  winding- 
up  cease  to  carry  on  its  business  except  in  so  far  as  is  required  for  the  beneficial 
winding-up  thereof;  and  all  transfers  of  shares  (except  transfers  made  to  or  with 
the  sanction  of  the  hquidators)  and  all  alterations  in  the  status  of  the  members 
of  the  company  taking  place  after  the  commencement  of  such  winding-up  shall 
be  void;  but  its  corporate  state  and  all  its  corporate  powers  shall,  notwithstand- 
ing its  regulations  provide  otherwise,  continue  until  the  affairs  of  the  company 

are  wound  up.  —  E.  §  184;  N.  S.  W.  a.  (No.  40  of  1899)  132;  V.  a.  (No.  1074)  117; 
T.  a.  (33  Vic.  No.  22)  158;  S.  A.  a.  (No.  557)  150;  Q.  e.  (27  Vic.  No.  4)  121;  W.  A.  a.  (56  Vic. 
No.  8)   139. 

Notice  of  resolution  to  wind  up  voluntarily.  223.  Notice  of  any  special  or  extra- 
ordinary resolution  passed  for  winding  up  a  company  voluntarily  shall  be  gazetted. 

—  E.  §  185;  N.  S.  W.  a.  (No.  40  of  1899)  133;  V.  a.  (No.  1074)  118;  T.  a.  (33  Vic.  No.  22) 
159;  S.  A.  a.  (No.  557)  136;  Q.  a.  (27  Vic.  No.  4)  122;  W.  A.  a.  (56  Vic.  No.  8)  140. 

Consequences  of  voluntary  winding-up.  224.  On  the  voluntary  winding-up  of 
a  company:  a)  Liquidators  shall  be  appointed  for  the  purpose  of  winding-up  the 
affairs  of  the  company  and  distributing  its  assets;  b)  The  hquidators  shall  pay  the 
debts  of  the  company,  and  adjust  the  rights  of  the  contributories  amongst  them- 
selves; c)  The  assets  of  the  company,  subject  to  the  preferential  claims  provided 
for  by  section  two  hundred  and  forty-nine  hereof,  shall  be  apphed  rateably  in 
satisfaction  of  its  habihties,  and  the  surplus  (if  any)  shall,  unless  the  memorandum 
of  association  or  the  regulations  of  the  company  provide  otherwise,  be  distributed 
amongst  the  members  according  to  their  rights  and  interests  in  the  company; 
d)  The  company  in  general  meeting  shall  appoint  such  persons  or  person  as  it 
thinks  fit  to  be  hquidators  or  a  Uquidator,  and  may  fix  the  remuneration  to  be 
paid  to  them  or  him;  e)  If  one  person  only  is  appointed,  aU  the  provisions  herein 
contained  in  reference  to  several  liquidators  shall  apply  to  him ;  f )  Upon  the  appoint- 
ment of  hquidators  all  the  powers  of  the  directors  shall  cease  except  in  so  far  as 
the  company  in  general  meeting,  or  the  hquidators,  sanction  the  continuance  of 
such  powers ;  g)  Where  several  hquidators  are  appointed  every  power  hereby  given 
may  be  exercised  by  such  one  or  more  of  them  as  may  be  determined  at  the  time 
of  their  appointment,  or,  in  default  of  such  determination,  by  any  two  or  more  of 
them ;  h)  The  hquidators  may,  without  the  sanction  of  the  Court,  exercise  all  powers 
by  this  Act  given  to  the  Official  Liquidator;  i)  The  hquidators  may  exercise  the 
powers  hereinbefore  given  to  the  Court  of  setthng  the  list  of  contributories  of  the 
company,  and  any  Ust  so  settled  shall  be  prima  facie  evidence  of  the  Uabihty  of 
the  persons  named  therein  to  be  contributories;  j)  The  hquidators  may  at  any  time 
after  the  passing  of  the  resolution  for  winding  up  the  company,  and  before  they 
have  ascertained  the  sufficiency  of  the  company's  assets,  call  on  all  or  any  of  the 
contributories  to  pay  to  the  extent  of  their  habiHty  all  or  any  sums  they  deem 
necessary  to  satisfy  the  debts  and  habihties  of  the  company,  and  the  costs,  charges, 
and  expenses  of  the  winding-up,  and  for  the  adjustment  of  the  rights  of  the  contribu- 
tories amongst  themselves;  and  the  hquidators  may,  in  making  a  call,  take  into 
consideration  the  Hkelihood  that  some  of  the  contributories  upon  whom  the  same 
is  made  may  partly  or  whoUy  fail  to  pay  their  respective  portions  of  the  same. 

—  E.  §  186;  N.  S.  W.  a.  (No.  40  of  1899)  134;  V.  a.  (No.  1074)  119;  T.  a.  (33  Vic.  No.  22)  160; 
S.  A.  a.  (No.  557)  137;  Q.  e.  (27  Vic.  No.  4)  123;  W.  A.  a.  (56  Vic.  No.  8)  141. 
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Company  may  delegate  authority  to  appoint  liquidators.  225.  A  company  about 
to  be  wound  up  voluntarily,  or  in  the  course  of  being  so  wound  up,  may  by  an 
extraordinary  resolution  delegate  to  its  creditors,  or  to  any  committee  of  its  credi- 
tors, the  power  of  appointing  liquidators,  of  any  of  them,  and  of  supplying  any 
vacancies  in  the  appointment  of  Uquidators,  or  may  by  a  like  resolution  enter  into 
any  arrangement  with  respect  to  the  powers  to  be  exercised  by  the  liquidators 
and  the  manner  in  which  they  are  to  be  exercised;  and  any  act  done  by  the 
creditors  in  pursuance  of  such  delegated  power  shall  have  the  same  effect  as  if 
done  by  the  company.  —  E.  §  190;  N.  S.  W.  a.  (No.  40  of  1899)  136;  V.  0,.  (No.  1074) 
121;  T.  a.  (33  Vic.  No.  22)  162;  S.  A.  a.  (No.  557)  138;  Q.  e.  (27  Vic.  No.  4)  125;  W.  A.  a,.  (56 
Vie.  No.  8)  142. 

Power  for  liquidators,  creditors,  or  contributories  to  apply  to  Court.  226.  1.  Where 
a  company  is  being  wound  up  voluntarily  the  Hquidators,  or  any  creditor  or  contribu- 
tory of  the  company,  may  apply  to  the  Court  to  determine,  any  question  arising 
in  the  matter  of  the  wincfing-up,  or  to  exercise  in  the  enforcing  of  calls  or  in  any 
other  matter  all  or  any  of  the  powers  the  Court  might  exercise  if  the  company  were 
being  wound  up  by  the  Coiu-t.  2.  On  the  hearing  of  such  appUcation  the  Court,  if 
satisfied  that  the  determination  of  such  question  or  the  required  exercise  of  power 
win  be  just  and  beneficial,  may  accede  to  such  application  on  such  terms  and  subject 
to  such  conditions  as  the  Court  thinks  fit,  or  may  make  such  other  order  or  decree 
on  such  application  as  it  thinks  just.  —  B.  §  193;  N.  S.  W.  a.  (No.  40  of  1899)  137;  V.  a. 
(No.  1074)  124;  T.  a.  (33  Vie.  No.  22)  165;  S.  A.  a.  (No.  557)  154;  Q.  e.  (27  Vic.  No.  4)  128;  W. 
A.  a.  (56  Vic.  No.  8)  157. 

Power  of  liquidators  to  call  general  meeting.  227.  Where  a  company  is  being 
wound  up  voluntarily  the  hquidators  may  from  time  to  time  during  the  continuance 
of  such  winding-up  summon  general  meetings  of  the  company  for  the  purpose  of 
obtaining  the  sanction  of  the  company  by  special  resolution  or  extraordinary  resolu- 
tion, or  for  any  other  purpose  they  think  fit.  —  E.  §  194;  N.  S.  W.  a.  (No.  40  of  1899) 
138;  V.  a.  (No.  1074)  125;  T.  a.  (33  Vic.  No.  22)  166;  S.  A.  a.  (No.  557)  141;  Q.  e.  (27  Vic 
No.  4)  129;  W.  A.  a.  (56  Vic.  No.  8)  145. 

Vacancy  in  office  of  liquidator.  228.  1.  Where  the  office  of  any  liquidator 
appointed  by  the  company  becomes  vacant  by  death,  resignation,  or  otherwise,  the 
company  in  general  meeting  may,  subject  to  any  arrangement  entered  into  with 
its  creditors,  fill  up  such  vacancy.  2.  A  general  meeting  for  the  purpose  of  filling 
up  such  vacancy  may  be  convened  by  the  continuing  Uquidators  (if  any),  or  by 
any  contributory  of  the  company.  3.  Such  meeting  shall  be  deemed  to  be  duly 
held  if  held  in  the  manner  prescribed  by  the  regulations  of  the  company,  or  in  such 
other  manner  as,  on  apphcation  by  the  continuing  Hquidator  (if  any),  or  by  any 
creditor  or  contributory  of  the  company,  is  determined  by  the  Court.  —  E.  §  189; 
N.  S.  W.  a.  (No.  40  of  1899)  139;  V.  a.  (No.  1074)  126;  T.  a.  (33  Vic.  No.  22)  167;  S.  A.  a. 
(No.  557)  142;  Q.  e.  (27  Vic.  No.  4)  130;  W.  A.  a.  (56  Vic.  No.  8)  146. 

Power  of  Court  to  appoint  liquidators.  229.  1.  If  from  any  cause  there  is  no 
liquidator  acting  in  a  voluntary  winding-up,  the  Court  may,  on  the  appUcation  of 
any  creditor  or  contributory,  appoint  a  Uquidator  or  Uquidators.  2.  The  Court  may 
also,  on  due  cause  shown,  remove  any  Uquidator  and  appoint  another  Uquidator 
to  act  in  the  matter  of  a  voluntary  winding-up.  —  E.  §  186  (8);  N.  S.  W.  a.  (No.  40 
of  1899)  140;  V.  a.  (No.  1074)  127;  T.  a.  (33  Vie.  No.  22)  168;  S.  A.  a.  (No.  557)  143;  Q.  e. 
(27  Vie.  No.  4)  131;  W.  A.  a.  (56  Vic.  No.  8)  147.  —  The  application  for  removal  of  » 
liquidator  in  a  voluntary  winding-up  may  be  made  either  by  a  contributory  or  by  a  creditor. 
But  where  such  an  application  is  made  by  a  creditor  he  should  show  that  it  is  made  on  behalf 
of  the  other  creditors  or  it  must  appear  that  such  removal  is  for  the  benefit  of  all  the  creditors. 
—  In  re  White  Cliffs  Dredging  Co.,  Ltd.,  11  L.  R.  (N.  Z.)  711.  The  petition  for  removal  may 
also  be  made  by  a  shareholder.  Although  other  matters  than  personal  unfitness  of  the  liquidator 
may  amount  to  due  cause  for  removal,  it  must  appear  that  the  removal  is  of  substantial  ad- 
vantage to  the  company.  —  In  re  Mercantile  Finance  &  Agency  Co.,  Ltd.,  13  L.  R.  (N.  Z.)  472. 
See  this  case  for  circimistanees  not  sufficient  to  constitute  due  cause  for  removal. 

Liquidators  to  account.  230.  1.  As  soon  as  the  affairs  of  the  company  are  fuUy 
wound  up  the  Uquidators  shall  make  up  an  account  showing  the  manner  in  which 
such  winding-up  has  been  conducted  and  the  assets  of  the  company  disposed  of, 
and  thereupon  they  shall  call  a  general  meeting  of  the  company  for  the  purpose 
of  laying  the  account  before  such  meeting,  and  offering  any  explanation  they  may 
wish  to  give.  2.  Notice  of  such  meeting,  specifying  the  time,  place,  and  object  of 
the  meeting,  shall  be  advertised  in  the  Oazette,  and  a  copy  of  the  notice  shaU 
be  sent  by  post  to  every  member  of  the  company  at  least  fourteen  days  before 
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the  meeting.  —  E.  §  195;  N.  S.  W.  a.  (No.  40  of  1899)  141;  V.  a.  (No.  1074)  128;  T.  a. 
(33  Vic.  No.  22)  169;  S.  A.  a,.  (No.  557)  144;  Q.  e.  (27  Vic.  No.  4)  132;  W.  A.  a.  (56  Vic. 
No.  8)  148. 

Liquidators  to  report  meeting  to  Registrar.  231.  1,  The  hquidators  shall  make 
a  report  to  the  Registrar  of  such  meeting  being  held,  and  of  the  date  at  which  the 
same  was  held,  and  on  the  expiration  of  three  months  from  the  date  of  the  registra- 
tion of  such  report  the  company  shall  be  deemed  to  be  dissolved.  2.  If  the  hqui- 
dators make  default  under  this  section  they  shall  be  hable  to  a  fine  not  exceeding 
five  pounds  for  every  day  during  which  such  default  continues.  —  E.  §  195;  N.  S. 
W.  a.  (No.  40  of  1899)  142,  as  amended  by  c.  (No.  22  of  1906)  18;  V.  a.  (No.  1074)  129; 
T.  a.  (33  Vic.  No.  22)  170;  S.  A.  a.  (No.  557)  145;  Q.  e.  (27  Vic.  No.  4)  133;  W.  A.  a.  (56  Vic. 
No.  8)  149.  —  Cp.  E.  7  Edw.  7,  c.  50,  §  31. 

Costs  of  voluntary  liquidation.  232.  All  costs,  charges,  and  expenses  properly 
incurred  in  the  voluntary  winding-up  of  a  company,  including  the  remuneration 
of  the  hquidators,  shall  be  payable  out  of  the  assets  of  the  company  in  priority 

to  all  other  claims.  —  E.  §  196;  N.  S.  W.  a.  (No.  40  of  1899)  143;  Y.  a.  (No.  1074)  130; 
T.  «,.  (33  Vie.  No.  22)  171;  S.  A.  «,.  (No.  557)  160;  Q.  e.  (27  Vic.  No.  4)  134;  W.  A.  a.  (56  Vic. 
No.  8)  163. 

Creditor  or  contributory  may  insist  on  winding-up  by  Court.  233,  The  voluntary 
winding-up  of  a  company  shall  not  be  a  bar  to  the  right  of  any  creditor  or  contribu- 
tory of  such  company  to  have  the  same  wound  up  by  the  Court,  if  the  Court  is 
of  opinion  that  the  rights  of  such  creditor  or  contributory  wUl  be  prejudiced  by  a 
voluntary  winding-up.  —  E.  §  197;  N.  S.  W.  a.  (No.  40  of  1899)  144;  V.  a.  (No.  1074) 
131;  T.  a.  (33  Vic.  No.  22)  172;  S.  A.  a.  (No.  557)  146;  Q.  e.  (27  Vic.  No.  4)  135;  W.  A.  a.  (56  Vic. 
No.  8)  150. 

Court  may  adopt  proceedings  of  voluntary  winding-up.  234.  Where  a  company 
is  being  wound  up  voluntarily,  and  proceedings  are  taken  for  the  purpose  of  having 
the  same  wound  up  by  the  Court,  the  Court  may,  if  it  thinks  fit,  notwithstanding 
that  it  makes  an  order  directing  the  company  to  be  wound  up  by  the  Court,  provide 
in  such  order  or  in  any  other  order  for  the  adoption  of  all  or  any  of  the  proceedings 
taken  in  the  course  of  the  voluntary  winding-up.  —  E.  §  198;  N.  S.  W.  a.  (No.  40 
of  1899)  145;  V.  a.  (No.  1074)  132;  T.  a.  (33  Vic.  No.  22)  173;  S.  A.  a.  (No.  557)  147;  Q.  e. 
(27  Vic.  No.  4)  136;  W.  A.  a.  (56  Vic.  No.  8)  151. 

Winding-up  under  supervision  of  the  Court. 
Court  may  direct  voluntary  winding-up  to  continue  subject  to  supervision. 
Effect  of  petition  for  continuance  of  winding-up  subject  to  supervision.  235.  1.  Where 
a  resolution  has  been  passed  by  a  company  to  wind  up  voluntarily,  the  Court,  on 
petition  praying  that  the  company  be  wound  up  by  the  Court,  or  that  it  be  wound 
up  subject  to  the  supervision  of  the  Court,  may  make  an  order  directing  that  the 
winding-up  shall  continue,  but  subject  to  such  supervision  of  the  Court,  and  with 
such  hberty  for  creditors,  contributories,  or  others  to  apply  to  the  Court,  and 
generally  upon  such  terms  and  conditions,  as  the  Court  thinks  just.  2.  A  petition 
that  the  company  be  wound  up  subject  to  the  supervision  of  the  Court  shaU  for 
the  purpose  of  giving  jiuisdiction  to  the  Court  be  deemed  to  be  a  petition  for 
win<hng  up  the  company  by  the  Court.  3.  A  winding-up  under  this  section  is 
herein  referred  to  as  a  "winding-up  subject  to  the  supervision  of  the  Court".  — 
E.  §§  199,  200;  N.  S.  W.  a.  (No.  40  of  1899)  146,  147;  V.  a.  (No.  1074)  133,  134;  T.  a.  (33  Vic. 
No.  22)  174,  175;  Q.  e.  (27  Vic.  No.  4)  137,  138.  —  See  In  re  Companies  Act,  1903,  8  N.  Z.  Gaz. 
L.  R.  493. 

Court  may  have  regard  to  wishes  of  creditors.  236,  1.  The  Court  may,  in  deter- 
mining whether  a  company  is  to  be  wound  up  altogether  by  the  Court  or  subject 
to  the  supervision  of  the  Court,  in  the  appointment  of  hquidators,  and  in  aU  other 
matters  relating  to  the  winding-up  subject  to  supervision,  have  regard  to  the  wishes 
of  the  creditors  or  contributories  as  proved  to  it  by  any  sufficient  evidence;  and 
may  direct  meetings  of  the  creditors  or  contributories  to  be  summoned,  held,  and 
regulated  in  such  manner  as  it  directs,  for  the  purpose  of  ascertaining  their  wishes, 
and  may  appoint  a  person  to  act  as  chairman  of  any  such  meeting  and  report  the 
result  of  such  meeting  to  the  Court.  2.  In  the  case  of  creditors  regard  shaU  be  bad 
to  the  amount  or  value  of  the  debts  due  to  each  creditor,  and  in  the  case  of  contribu- 
tories to  the  number  of  votes  conferred  on  each  contributory  by  the  regulations  of 
the  company.  — E.  §  201;  N.  S.  W.  a.  (No.  40 of  1899)  148;  V.  a.  (No.  1074)  135:  T.  a.  (33  Vic. 
No.  22)  176;   S.  A.  a.  (No.  557)  153  (1)  (4);  Q.  e.  (27  Vic.  No.  4)  139;  W.  A.  a.  (56  Vic.  No.  8) 

X52.  The  words  "value  of  the  debts  due  to  each  creditor"  mean  not  what  the  actual  value 
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of  the  debt  may  prove  to  be,  but  the  amount  of  the  debt.  —  In  re  Manakau  Timber  Co.,  Ltd., 
13  L.  B.  (N.  Z.)  319. 

Court  may  appoint  additional  liquidators.  237.  1.  Where  an  order  is  made  by 
the  Court  for  a  winding-up  subject  to  the  supervision  of  the  Court,  the  Court  may 
in  such  order,  or  in  any  subsequent  order,  appoint  any  additional  liquidator  or 
liquidators;  and  any  liquidators  so  appointed  by  the  Court  shall  have  the  same 
powers,  be  subject  to  the  same  obhgations,  and  in  aU  respects  be  in  the  same 
position  as  if  they  had  been  appointed  by  the  company.  2.  The  Court  may 
from  time  to  time  remove  any  Uquidators  so  appointed  by  the  Court,  and  fill 
up  any  vacancy  occasioned  by  such  removal  or  by  death  or  resignation.  —  E. 
§202;  N.  S.  W.  a.  (No.  40  of  1899)  149;  V.  a.  (No.  1074)  136;  T.  a.  (33  Vic.  No.  22)  177;  Q.  e. 
(27  Vic.  No.  4)  140. 

Powers  of  liquidators.  238.  Where  an  order  is  made  for  a  winding-up  subject 
to  the  supervision  of  the  Court,  the  liquidators  appointed  to  conduct  such  winding- 
up  may,  subject  to  any  restrictions  imposed  by  the  Court,  exercise  aU  their 
powers  without  the  sanction  or  intervention  of  the  Court,  in  the  same  manner 
as  if  the  company  were  being  wound  up  altogether  voluntarily.  —  E.  §  203;  N.  S. 
W.  a.  (No.  40  of  1899)  150;  V.  a.  (No.  1074)  137;  T.  a.  (33  Vic.  No.  22)  178;  Q.  e.  (27  Vic. 
No.  4)  141. 

Effect  of  order  of  Court.  239.  Save  as  aforesaid,  an  order  made  by  the  Coiurt 
for  a  winding-up  subject  to  the  supervision  of  the  Court  shall  for  aU  purposes,  in- 
cluding the  staying  of  actions  and  other  proceedings,  be  deemed  to  be  an  order 
for  winding  up  the  company  by  the  Court,  and  shall  confer  full  authority  on  the 
Court  to  make  calls,  or  to  enforce  calls  made  by  the  hquidators,  and  to  exercise 
all  other  powers  it  might  exercise  if  an  order  were  made  for  winding  up  the  company 
altogether  by  the  Court;  and  in  the  construction  of  the  provisions  empowering  the 
Court  to  direct  any  act  or  thing  to  be  done  to  or  in  favour  of  the  Official  Liquidator 
the  expression  "Official  Liquidator"  shall  be  deemed  to  include  Uquidators  con-i 
ducting  a  winding-up  subject  to  the  supervision  of  the  Coiu-t.  —  See  notes  to  §  238, 

supra. 

Appointment  of  voluntary  liquidators  to  be  Deputy  Official  Liquidators.  240.  Where 
an  order  has  been  made  for  the  winding-up  of  a  company  subject  to  the  supervision 
of  the  Court,  and  such  order  is  afterwards  superseded  by  an  order  directing  the 
company  to  be  wound  up  compulsorily,  the  Court  may  in  such  last-mentioned  order 
or  in  any  subsequent  order  appoint  the  voluntary  hquidators  or  any  of  them,  either 
provisionally  or  permanently,  and  either  with  or  without  the  addition  of  any  other 
person,  to  be  Deputy  Official  Liquidators.  —  E.  §  204;  N.  S.  W.  «..  (No.  40  of  1899) 
151;  T.  a.  (33  Vic.  No.  22)  179;  Q.  e.  (27  Vic.  No.  4)  142. 

General  provisions  relating  to  the  winding-up  of  companies. 

Liquidator  defined.  241.  "Liquidator"  in  this  and  the  succeeding  provisions 
of  this  Act  relating  to  winding  up  companies  means  the  Official  Liquidator,  or  any 
other  Uquidator  or  hquidators,  as  the  case  may  be. 

Dispositions  of  property,  etc.,  after  the  commencement  of  the  winding-up  to  be 
void.  242.  Where  any  company  is  being  wound  up  by  the  Court,  or  subject  to 
the  supervision  of  the  Court,  all  dispositions  of  the  property,  effects,  and  things 
in  action  of  the  company,  and  every  transfer  of  shares  or  alteration  in  the  status 
of  the  members  of  the  company,  made  between  the  commencement  of  the  winding- 
up  and  the  order  for  winding  up  shall,  unless  the  Court  otherwise  orders,  be  void 
—  N.  S.  W.  &.  (No.  40  of  1899)  152;  V.  a.  (No.  1074)  138;  T.  a.  (33  Vic.  No.  22)  180;  S.  A.  a, 
(No.  557)  129;   Q.  e.  (27  Vic.  No.  4)  143;  W.  A.  a.  (56  Vic.  No.  8)  132. 

Court  may  grant  injunction.  243.  The  Court  may  at  any  time  after  the  pre- 
sentation of  a  petition  for  winding  up  a  company,  and  before  making  an  order 
for  winding  up  the  company,  upon  the  application  of  the  company,  or  of  any 
creditor  or  contributory  of  the  company,  restrain  any  proceeding  against  the  com- 
pany upon  such  terms  as  the  Court  thinks  fit.  —  E.  §§  140,  265,  270-  N  S  W  a 
(No.  40  of  1899)  92;  V.  a.  (No.  1074)  80,  177,  185;  T.  a.  (33  Vic.  No.  22)  118,'c.  (59  Vic  No  19) 
22;  S.  A.  a.  (No.  557)  110,  191;  Q.  e.  (27  Vic.  No.  4)  84,  191,  195;  W.  A.  a.  (56  Vic  No  8V 
112,   193. 

Stay  of  proceedings.  244.  Where  an  order  has  been  made,  or  an  effective 
resolution  has  been  passed,  for  winding  up  a  company:  a)  No  action  or  other 
proceeding  shall  be  commenced  or  proceeded  with  against  the  company  except 
with  the  leave  of  the  Comrt,  and  subject  to  such  terms  as  the  Court  imposes;  b)  Any 
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attachment,  distress,  or  execution  thereafter  put  in  force  against  the  assets  of  the 
company  shall  be  void.  —  B.  §§  142,  211,  266,  271;  N.  S.  W.  a.  (No.  40  of  1899)  94,  95; 
V.  a.  (No.  1074)  82,  150,  178,  186;  T.  a.  (33  Vic.  No.  22)  120,  198;  S.  A.  a.  (No.  557)  112, 
177.  189,  192;  Q.  o.  (27  Vic.  No.  4)  86,  164,  192,  196;  W.  A.  a.  (56  Vic.  No.  8)  114,  179,  191. 
—  Where  liquidators  have  been  empowered  to  carry  on  the  business  of  the  company  pending 
its  sale  as  a  going  concern,  and  a  person  to  whom  the  company  in  liquidation  has  become 
indebted  has  obtained  leave  of  the  Court  to  bring  suit  for  the  recovery  of  his  debt,  such 
person  is  entitled  to  satisfaction  of  his  judgment  out  of  the  assets  in  the  hands  of  the  liquidators 
in  priority  to  the  claims  of  other  creditors  to  whom  the  liquidators  have  become  indebted,  but 
who  did  not  obtain  leave  of  the  court  to  sue.  —  In  re  Wanganui  Meat  Preserving  Co.,  Ltd., 
12  L.  R.  (N.  Z.)  148.  For  a  case  where  the  question  of  the  leave  of  the  Court  to  proceed 
with  execution  of  a  warrant  of  attachment  was  considered,  see  In  re  Poverty  Bay  Farmers' 
Cooperative  Association,  Ltd.,   16  L.  R.  (N.  Z.)  695. 

Effect  of  winding-up  on  share  capital  of  company  limited  by  guarantee.  245.  Where 
a  company  limited  by  guarantee  and  having  a  capital  divided  into  shares  is  being 
wound  up,  any  share  capital  not  called  up  shall  be  deemed  to  be  assets  of  the  com- 
pany, and  to  be  a  debt  due  from  each  member  to  the  company  to  the  extent  of 
any  sums  unpaid  on  any  shares  held  by  him,  and  the  Court  and  the  hquidator 
shall  in  respect  to  such  uncalled  capital  have  the  same  powers  as  are  herein  con- 
ferred on  the  Court  and  liquidator  in  respect  of  the  uncalled  capital  of  a  company 
Umited  by  shares.  —  E.  §  123  (3);  N.  S.  W.  a.  (No.  40  of  1899)  99,  135;  V.  a.  (No.  1074)  85, 
120;  T.  a.  (33  Vic.  No.  22)  123,  161;  S.  A.  b,.  (No.  557)  162;  Q.  u.  (27  Vic.  No.  4)  89,  124;  W.  A, 
a.  (56  Vic.  No.  8)  166. 

Where  company  insolvent,  rules  of  bankruptcy  to  apply.  246.  Where,  on  the 
winding-up  of  a  company,  the  assets  of  the  company  may  prove  to  be  insufficient 
for  the  payment  of  its  debts  and  liabihties  and  the  cost  of  winding  up,  the  same 
rules  shaU  prevail  and  be  observed  as  to  the  respective  rights  of  secured  and  un- 
secured creditors,  and  as  to  debts  and  habiUties  provable,  and  as  to  the  valuation 
of  annuities  and  of  future  and  contingent  habihties  respectively,  as  are  in  force 
under  the  law  of  bankruptcy  with  respect  to  the  estates  of  persons  adjudged  bank- 
rupt ;  and  aU  persons  who  under  such  law  would  be  entitled  to  prove  for  and  receive 
dividends  out  of  the  assets  of  such  company  may  come  in  under  the  winding-up 
and  prove  their  claims   against  the  company  accordingly.  —  E.  §  210;  N.  S.  W.  a. 

(No.  40  of  1899)  264;  V.  a.  (No.  1074)  151;  T.  a.  (33  Vic.  No.  22)  199;  S.  A.  a.  (No.  557)  178; 
Q:  e.  (27  Vic.  No.  4)  165;  W.  A.  a.  (56  Vic.  No.  8)  180.  —  This  section  does  not  import  into 
winding-up  all  the  principles  of  bankruptcy  law.  It  does  not  enlarge  the  assets  to  be  ad- 
ministered but  merely  regulates  the  rights  of  the  persons  entitled  to  them.  —  Morison,  Law 
of  Limited  Liability  Companies  in  New  Zealand,  p.  309. 

Fraudulent  preference.  Transfer  of  effects  to  trustees  for  benefit  of  creditors 
to  be  void.  247.  1.  Any  such  conveyance,  mortgage,  delivery  of  goods,  payment, 
execution,  or  other  act  relating  to  property  as  would,  if  made  or  done  by  or  against 
any  person,  be  deemed,  in  the  event  of  his  bankruptcy,  to  have  been  made  or  done 
by  way  of  undue  or  fraudulent  preference  of  the  creditors  of  such  person  shall,  if 
made  or  done  by  or  against  any  company,  be  deemed,  in  the  event  of  such  company 
being  wound  up,  to  be  made  or  done  by  way  of  undue  or  fraudulent  preference  of 
the  creditors  of  such  company,  and  shall  be  invalid  accordingly.  2.  For  the  pur- 
poses of  this  section  the  presentation  of  a  petition  for  winding  up  a  company  shall, 
in  the  case  of  a  company  being  wound  up  by  the  Court  or  subject  to  the  super- 
vision of  the  Court,  and  a  resolution  for  winding  up  the  company  shall,  in  the  case 
of  a  voluntary  winding-up,  be  deemed  to  correspond  with  the  act  of  bankruptcy 
in  the  case  of  any  such  person  as  aforesaid;  and  any  conveyance  or  assignment 
made  by  any  company  of  all  its  estate  and  effects  to  trustees  for  the  benefit  of 
all  its  creditors  shall  be  void  not  only  as  against  the  creditors  of  the  company  and 
the  liquidators,   but  also  as  between  the  parties  thereto.   —  E.  §  210;   N.  S.  W.  a. 

(No.  40  of  1899)  263;  V.  a.  (No.  1074)  151;  T.  a.  (33  Vic.  No.  22)  199;  S.  A.  a.  (No.  557)  178; 
Q.  e.  (27  Vie.  No.  4)  165;  W.  A.  a.  (56  Vic.  No.  8)  180.  —  Cp.  In  re  Langstone's  Sheep-Medicine 
Co.,  Ltd.,   16  L.  R.  (N.  Z.)  206. 

Debts  and  claims  to  be  proved.  248.  Where  a  company  is  being  wound  up, 
all  debts  payable  on  a  contingency,  and  all  claims  against  the  company,  present 
or  future,  certain  or  contingent,  ascertained  or  sounding  only  in  damages,  shall  be 
admissible  to  proof  against  the  company;  a  just  estimate  being  made,  so  far  as  is 
possible,  of  the  value  of  all  such  debts  or  claims  as  may  be  subject  to  any  contingency, 
or  sound  only  in  damages,  or  for  some  other  reason  do  not  bear  an  ascertained 
value.    —  E.  §  206;   N.  S.  W.  a.   (No.  40   of  1899)  157;    V.  «.  (No.  1074)  143;    T.  a.  (33  Vic. 
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No.  22)  185;  S.  A.  a.  (No.  557)  167,  168;  Q.  e.  (27  Vic.  No.  4)  U8;  W.  A.  a.  (56  Vio.  No.  8) 
169,  170.  —  A  Limited  liability  company,  being  the  holder  of  bills  of  exchange  indorsed 
to  it  by  another  company,  which  in  turn  had  received  the  bills  from  a  third  company,  lodged 
the  bills  with  its  bankers  for  collection  at  maturity.  At  the  time  of  lodging  the  bills  the  company 
depositing  them  was  indebted  to  its  bankers  in  a  sum  exceeding  the  amount  of  the  bills  lodged. 
The  bills  were  dishonoured  at  matvirity,  and  all  the  companies  subsequently  went  into  liquidation. 
As  between  the  depositing  company  and  the  original  givers  of  the  bills  they  were  otherwise 
satisfied.  Held,  that  the  bankers  were  entitled  to  prove  against  the  assets  of  the  original  givers 
of  the  bUls.  —  In  re  City  Saw-Milling  Co.,  Ltd.,  17  L.  K.  (N.  Z.)  14. 

Wages  and  salary  to  be  preferential  claims,  and  to  rank  equally.  Liquidator  to 
discharge  same  upon  receipt  of  sufficient  assets.  249.  1.  In  the  distribution  of  the 
assets  of  a  company  being  wound  up  there  shall  be  paid,  in  priority  to  other  debts : 
a)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to 
the  company  during  four  months  before  the  commencement  of  the  winding-up,  not 
exceeding  fifty  pounds;  and  b)  All  wages  of  any  labourer  or  workman  in  respect 
of  services  rendered  to  the  company  during  two  months  before  the  commencement 
of  the  winding-up.  2.  The  foregoing  debts  shall  rank  equally  one  with  another, 
and  shall  be  paid  in  full,  unless  the  assets  of  the  company  are  insufficient  to  meet 
them,  in  which  case  they  shall  abate  in  equal  proportions.  3.  Subject  to  the  retention 
of  such  sums  as  are  necessary  for  the  costs  of  administration  or  otherwise,  the 
liquidator  shall  discharge  the  foregoing  debts  forthwith,  so  far  as  the  assets  of  the 
company  are  sufficient  to  meet  them,  as  and  when  such  assets  come  into  his  hands. 
—  E.  §  209;  N.  S.  W.  a.  (No.  40  of  1899)  134  (1);  V.  f.  (No.  1482)  148;  T.  c.  (59  Vic.  No.  19) 
29;  S.  A.  a.  (No.  557)  151;  Q.  e.  (27  Vic.  No.  4)  123  (1),  h.  (56  Vio.  No.  24)  21;  W.  A.  a.  (56 
Vic.  No.  8)  147.  —  An  employ^  who  has  reduced  his  claim  to  judgment  may  be  in  a  better 
position  than  an  ordinary  employ^.  —  In  re  Wanganui  Meat  Preserving  Co.,  Ltd.,  12  L.  R. 
(N.  Z.)  148. 

The  books  of  the  company  to  be  evidence.  250.  Where  any  company  is  being 
wound  up,  all  books,  accounts,  and  documents  of  the  company  and  of  the  liqui- 
dator shall,  as  between  the  contributories  of  the  company,  be  'prima  facie  evidence 
of  the  truth  of  all  matters  purporting  to  be  therein  recorded.  —  E.  §  220;  N.  S. 
W.  a,.  (No.  40  of  1899)  153;  V.  a.  (No.  1074)  139;  T.  a.  (33  Vic.  No.  22)  181;  S.  A.  a.  (No.  557) 
163;  Q.  c.  (27  Vio.  No.  4)  144;  W.  A.  a.  (56  Vic.  No.  8)  165. 

Annual  meetings.  251.  In  the  event  of  the  winding-up  of  a  company  continuing 
for  more  than  one  year,  the  hquidator  shall  summon  a  general  meeting  of  the  com- 
pany at  the  end  of  the  first  year  and  of  each  succeeding  year  from  the  commence- 
ment of  the  winding-up,  or  as  soon  thereafter  as  may  be  convenient,  and  shall  lay 
before  each  such  meeting  an  account  showing  his  acts  and  deahngs  and  the  manner 
in  which  the  winding-up  has  been  conducted  during   the  preceding  year.  —  See 

notes  to  §  227,  supra. 

As  to  disposal  of  books,  accounts,  and  documents  of  the  company.  252.  Where 
a  company  has  been  wound  up  and  is  about  to  be  dissolved,  the  books,  accounts, 
and  documents  of  the  company  and  of  the  hquidator  may  be  disposed  of  in  the 
following  manner,  that  is  to  say:  where  the  company  has  been  wound  up  by  or 
subject  to  the  supervision  of  the  Court,  in  such  manner  as  the  Coiu't  directs,  and 
where  the  company  has  been  wound  up  voluntarily,  in  such  manner  as  the  company 
by  an  extraordinary  resolution  directs;  but  after  the  lapse  of  five  years  from  the 
date  of  such  dissolution  no  responsibihty  shall  rest  on  the  company,  or  the  liqui- 
dator, or  any  one  to  whom  the  custody  of  such  books,  accounts,  and  documents 
has  been  committed,  by  reason  that  the  same  or  any  of  them  cannot  be  produced 
to  any  party  or  parties  claiming  to  be  interested  therein.  —  E.  §  222;  N.  S.  W.  a. 
(No.  40  of  1899)  154;  V.  f.  (No.  1482)  147  (1,  2);  T.  a.  (33  Vic.  No.  22)  182;  S.  A.  a.  (No.  557) 
164;   Q.  e.  (27  Vio.  No.  4)  145;  W.  A.  a.  (56  Vic.  No.  8)  166. 

Inspection  of  books.  253.  Where  an  order  is  made  for  winding  up  a  company 
by  the  Court,  or  subject  to  the  supervision  of  the  Coiu't,  the  Court  may  make  such 
order  as  it  thinks  fit  for  the  inspection  of  the  company's  books  and  papers  by  the 
creditors  or  contributories,  and  any  books  and  papers  in  the  possession  of  the 
company  may  be  inspected  by  creditors  or  contributories  in  conformity  with  the 
order  of  the  Court,  but  not  further  or  otherwise.  —  E.  §  221 ;  N.  S.  W.  a.  (No.  40 
of  1899)155;  V.  a.  (No.  1074)  141;  T.  a.  (33  Vic.  No.  22)  183;  S.  A.  a.  (No.  557)  165;  Q.  o. 
■  (27  Vio.  No.  4)  146;  W.  A.  a.  (56  Vic.  No.  8)  167. 

Court  may  adjudicate  against  delinquent  directors  and  officers.  254.  1.  Where 
in  the  course  of  the  winding-up  of  a  company  it  appears  that  any  person  who  has 
taken  part  in  the  formation  or  promotion  of  the  company,  or  any  past  or  present 
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director,  manager,  Official  or  other  Liquidator,  or  any  officer  of  such  company, 
has  misapplied  or  retained,  or  has  become  Uable  or  accountable  for  any  moneys 
or  other  assets  of  the  company,  or  has  been  guilty  of  any  misfeasance  or  breach 
of  trust  in  relation  to  the  company,  the  Court  may,  on  the  appUcation  of  any  hqui- 
dator,  or  of  any  creditor  or  contributory  of  the  company,  notwithstanding  that  the 
offence  is  one  for  which  the  offender  is  criminally  responsible,  examine  into  the 
conduct  of  such  director,  promoter,  manager,  hquidator,  or  other  officer,  and  compel 
him  to  repay  any  moneys  or  restore  any  assets  so  misapplied  or  retained,  or  for 
which  he  has  become  hable  or  accountable,  together  with  interest  thereon  after 
such  rate  as  the  Court  thinks  just,  or  to  contribute  to  the  assets  of  the  company 
such  sums  of  money  as  the  Court  thinks  just  by  way  of  compensation  for  such 
misapplication,  retainer,  misfeasance,  or  breach  of  trust.  2.  This  section  applies 
in  the  winding-up  of  any  company  whether  the  same  is  being  wound  up  by  or  subject 
to  the  supervision  of  the  Court  or  voluntarily,  and  whether  the  winding-up  commenced 
before  or  after  the  passing  of  this  Act.  —  E.  §215;  N.  S.  W.  a.  (No.  40  of  1899)  162; 

V.  f.  (No.  1482)  135;  T.  c.  (59  Vic.  No.  19)  13;  S.  A.  a.  (No.  559)  179;  Q.  e.  (27  Vic.  No.  4)  166; 
W.  A.  a.  (56  Vic.  No.  8)  181.  —  The  Court  may  entertain  an  application  made  by  one  of  two 
liquidators  appointed  in  the  case  of  the  voluntary  winding-up  of  a  company,  for  an  inquiry 
into  the  conduct  of  his  co-liquidator.  —  In  re  Miranda  Coal  &  Iron  Co.,  Ltd.,  11  L.  R. 
(N.  Z.)  640. 

Destruction  or  falsification  of  books.  255.  Every  director,  officer,  or  con- 
tributory of  any  company  wound  up  under  this  Act,  who  destroys,  mutilates, 
alters,  or  falsifies  any  books,  papers,  writings,  or  securities,  or  makes  or  is  privy 
to  the  making  of  any  false  or  fraudulent  entry  in  any  register,  book  of  account, 
or  other  document  belonging  to  the  company,  with  intent  to  defraud  or  deceive 
any  person,  is  hable  to  two  years'  imprisonment  with  hard  labour.  —  E.  §  216; 

N.  S.  W.  a.  (No.  40  of  1899)  163;  V.  a.  (No.  1074)  153;  T.  a.  (33  Vic.  No.  22)  201;  S.  A.  a. 
(No.  557)  180,  181;  Q.  e.  (27  Vic.  No.  4)  167;  W.  A.  a.  (56  Vic.  No.  8)  182,  183. 

Prosecution  of  delinquent  directors  in  the  case  of  winding-up  by  Court,  or  under 
supervision.  256.  Where,  in  the  course  of  the  winding-up  of  a  company  by  the 
Court  or  subject  to  the  supervision  of  the  Court,  it  appears  that  any  past  or  present 
director,  manager,  officer,  or  member  of  the  company  has  been  guilty  of  any  offence 
in  relation  to  the  company  for  which  he  is  criminally  responsible,  the  Court  may, 
on  the  appUcation  of  any  person  interested  in  the  winding-up,  or  of  its  own  motion, 
direct  the  hquidator  to  prosecute  any  such  person,  and  may  order  the  costs  and 
expenses  of  such  prosecution  to  be  paid  out  of  the  assets  of  the  company.  —  E. 
§  217;  N.  S.  W.  a.  (No.  40  of  1899)  164;  V.  a.  (No.  1074)  154;  T.  a.  (33  Vic.  No.  22)  202;  S.  A.  a. 
(No.  557)  182;    Q.  e.  (27  Vic.  No.  4)  168;   W.  A.  a.  (56  Vic.  No.  8)  184. 

In  case  of  voluntary  winding-up.  257.  Where,  in  the  course  of  the  voluntary 
winding-up  of  a  company,  it  appears  to  the  hquidator  that  any  past  or  present 
director,  manager,  officer,  or  member  of  the  company  has  been  guilty  of  any  offence 
in  relation  to  the  company  for  which  he  is  criminally  responsible,  the  hquidator 
may,  with  the  previous  sanction  of  the  Court,  prosecute  any  such  person,  and  all 
expenses  properly  incurred  by  the  hquidator  in  such  prosecution  shall  be  payable 
out  of  the  assets  of  the  company  in  priority  to  all  other  habihties.  —  E.  §  217; 

N.  S.  W.  a.  (No.  40  of  1899)  164;  V.  a.  (No.  1074)  155;  T.  a.  (33  Vic.  No.  22)  203;  S.  A.  a.  (No.  557) 
182;  Q.  e.  (27  Vic.  No.  4)  169;  W.  A.  ».  (56  Vic.  No.  8)  184. 

Compromises  and  arrangements. 

Power  to  make  compromises  with  creditors.  Power  to  make  compromises  with 
contributories  and  debtors.  258.  The  hquidator  may,  with  the  sanction  of  the 
Court  where  the  company  is  being  woiind  up  by  the  Court  or  subject  to  the  super- 
vision of  the  Court,  and  with  the  sanction  of  an  extraordinary  resolution  of  the 
company  where  the  company  is  being  wound  up  voluntarily:  a)  Pay  any  class  of 
creditors  in  fuU,  or  make  such  compromise  or  other  arrangement  as  he  deems  expedient 
with  the  creditors  or  persons  claiming  to  be  creditors,  or  persons  having  or  alleging 
themselves  to  have  any  claim,  present  or  future,  certain  or  contingent,  ascertained 
or  sounding  only  in  damages  against  the  company,  or  whereby  the  company  may 
be  rendered  liable;  or  b)  Compromise  all  calls  and  habihties  to  calls,  debts  and 
liabUities  capable  of  resulting  in  debts,  and  all  claims  whether  present  or  future, 
certain  or  contingent,  ascertained  or  sounding  only  in  damages,  subsisting  or  sup- 
posed to  subsist  between  the  company  and  any  contributory  or  alleged  contributory, 
or  other  debtor  or  person  apprehending  Uabihty  to  the  company,  and  all  questions 
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in  any  way  relating  to  or  affecting  the  assets  of  the  company  or  the  winding-up 
of  the  company,  upon  the  receipt  of  such  sums,  payable  at  such  times,  and  gener- 
ally upon  such  terms  as  are  agreed  on,  with  power  to  take  any  security  for  the 
discharge  of  such  debts  or  liabilities,  and  to  give  complete  discharges  in  respect  of 
aU  or  any  such  calls,  debts,  or  liabihties.  —  E.  §  214;  N.  S.  W.  a.  (No.  40  of  1899)  168, 
161;  V.  a.  (No.  1074)  144,  145;  T.  a.  (33  Vic.  No.  22)  186,  188;  S.  A.  »,.  (No.  557)  171,  172;  Q.  e. 
(27  Vic.  No.  4)  149,  150;  W.  A.  a,.  (56  Vic.  No.  8)  173,  174. 

Power  for  liquidator  to  accept  shares,  etc.,  on  sale  of  property  to  another  com- 
pany.  Mode  of  determining  price.   Appointment  of  arbitrator  when  questions  are  to 
be  determined  by  arbitration.    259.   1.  Where  a  company  is  proposed  to  be  or  is  in 
the  course  of  being  wound  up  altogether  voluntarily,  and  the  whole  or  a  portion 
of  its  business  or  property  is  proposed  to  be  transferred  or  sold  to  another  company, 
the  hquidator  of  the  first-mentioned  company  may,  with  the  sanction  of  a  special 
resolution  of  the  company  by  which  he  was  appointed,  conferring  either  a  general 
authority  on  the  liquidator  or  an  authority  in  respect  of  any  particular  arrange- 
ment:   a)  Receive  in  compensation  or  part  compensation  for  such  transfer  or  sale, 
shares,  pohcies,  or  other  like  interests  in  such  other  company  for  the  piu-pose  of 
distribution  amongst  the  members  of  the  company  being  wound  up;  or  b)  Enter 
into  any  other  arrangement  whereby  the  members  of  the  company  being  wound 
up,  in  heu  of  or  in  addition  to  receiving  cash,  shares,  policies,  or  other  like  interests, 
may  participate  in  the  profits  of  or  receive  any  other  benefit  from  the  purchasing 
company.    2.  Any  sale  made  or  arrangement  entered  into  by  the  hquidator  under 
this  section  shall  be  binding  on  the  members  of  the  company  being  wound  up, 
subject  to  this  proviso:  that  if  any  member  of  the  company  being  wound  up  who 
has  not  voted  in  favour  of  the  special  resolution  passed  by  the  company  of  which 
he  is  a  member,  at  either  of  the  meetings  held  for  passing  the  same,  expresses  his 
dissent  from  such  special  resolution  by  notice  in  writing,  addressed  to  the  hqui- 
dator, and  left  at  the  registered  office  of  the  company  not  later  than  seven  days 
after  the  date  of  the  meeting  at  which  such  special  resolution  was  confirmed,  such 
dissentient  member  may  require  the  hquidator  to  do  one  of  the  following  things, 
as  the  hquidator  may  prefer,  that  is  to  say:    c)  Either  abstain  from  carrying  such 
resolution  into  effect;  or  d)  Piu-chase  the  interest  held  by  such  dissentient  member 
at  a  price  to  be  determined  in  manner  hereinafter  mentioned,  such  purchase-money 
to  be  paid  before  the  company  is  dissolved,  and  to  be  raised  by  the  Uquidators  in 
such  manner  as  may  be  determined  by  special  resolution.    3.  No  special  resolution 
shall  be  deemed  invahd  for  the  purposes  of  this  section  by  reason  that  it  is  passed 
prior  to  or  concurrently  with  any  resolution  for  winding  up  the  company,  or  for 
appointing  hquidators;  but  if  within  a  year  an  order  is  made  for  winding  up  the 
company  by  or  subject  to  the  supervision  of  the  Court  such  resolution  shall  not 
be  of  any  vahdity  uiiless  sanctioned  by  the  Court.    4.  The  price  to  be  paid  for  the 
purchase  of  the  interest  of  any  dissentient  member  may  be  determined  by  agree- 
ment; but  if  the  parties  dispute  about  the  same  such  dispute  shaU  be  settled  by 
arbitration.    5.  Any  appointment  required  to  be  made  on  behalf  of  any  company 
in  respect  of  such  arbitration  may  be  made  under  the  hand  of  the  liquidator,  and 
such  arbitration   shall   be   conducted  in   accordance  with  the  provisions  of  The 
Arbitration    Act,    1908.   —   E.  §  192;  N.  S.  W.  a.  (No.  40  of  1899)  261,  262:  V.  a.  (No.  1074) 
146,  149;  T.  a.  (33  Vic.  No.  22)  189,  190;   S.  A.  a.  (No.  557)  173,  176;   Q.  e.  (27  Vic.  No.  4)  151, 
152;  W.  A.  a.  (56  Vic.  No.  8)  175,  178. 

Compromise  with  creditors  of  company.  260.  1.  Where  a  compromise  or  arrange- 
ment between  the  company  and  its  creditors  or  members  or  contributories,  or  any 
class  thereof  respectively,  is  proposed  by  a  company  about  to  be  wound  up  volun- 
tarily and  embodied  in  an  extraordinary  resolution  of  the  company,  or  by  the  liqui- 
dator of  a  company  in  course  of  being  wound  up,  such  compromise  or  arrangement 
shall,  subject  to  such  right  of  appeal  as  is  hereinafter  mentioned,  be  binding  on 
all  such  creditors,  members,  or  contributories,  or  class  thereof  respectively,  and  also 
on  the  company  or  the  hquidator  and  contributories  of  the  company,  as  the  case 
may  be,  if  a  majority  in  number  representing  three-fourths  in  value  of  such  creditors, 
members,  or  contributories,  or  class  thereof  respectively,  present,  either  in  person 
or  by  proxy,  at  a  meeting  of  such  creditors,  members,  or  contributories,  or  class 
thereof  respectively  (summoned  in  the  same  manner  as  a  meeting  to  consider  an 
extraordinary  resolution  of  the  company),  agree  to  such  compromise  or  arrange- 
ment.  2.  The  Court,  in  addition  to  any  of  its  other  powers,  may,  on  the  application 
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in  a  summary  way  of  any  creditor  or  member,  or  of  the  liquidator,  order  that  a 
meeting  of  such  creditors  or  members  or  contributories,  or  class  thereof  respectively, 
be  summoned  in  such  maimer  as  it  directs.  3.  Any  creditor,  member,  or  contribu- 
tory of  a  company  that  has  in  the  manner  aforesaid  entered  into  any  such  com- 
promise or  arrangement  with  its  creditors,  members,  or  contributories,  or  class 
thereof  respectively,  may,  within  twenty-one  days  from  the  date  of  the  meeting 
at  which  such  compromise  or  arrangement  was  agreed  to,  appeal  to  the  Court 
against  such  compromise  or  arrangement,  and  the  Court  may  if  it  thinks  fit  amend, 
vary,  or  confirm  the  same.  4.  Any  such  compromise  or  arrangement  as  aforesaid 
shall  remain  binding  notwithstanding  any  subsequent  order  of  the  Court  staying 
proceedings  in  the  winding-up,  unless  the  Court  in  such  order  otherwise  directs. 

—  E.  §  191;  N.  S.  W.  a.  (No.  40  of  1899)  159,  160;  V.  a.  (No.  1074)  122,  123,  b.  (No.  1269) 
3—5;  T.  c.  (59  Vic.  No.  19)  18,  19;  S.  A.  ».  (No.  557)  139,  140;  Q.  f.  (53  Vic.  No.  18)  35; 
W.  A.  a.  (56  Vic.  No.  8)  143,  144. 

Power  of  Court  to  make  Rules. 

Power  of  Judges  of  Supreme  Court  to  make  rules.  261,  Any  three  or  more  of 
the  Judges  of  the  Supreme  Court,  of  whom  the  Chief  Justice  shall  be  one,  may, 
as  often  as  circumstances  require:  a)  Make  rules  of  procedure  for  winding  up  a 
company  by  the  Court,  or  by  the  District  Court  when  such  Court  has  jurisdiction 
under  sections  two  hundred  and  seventeen  or  two  hundred  and  eighteen  hereof; 
b)  Fix  a  scale  of  costs  and  charges  to  be  paid  to  barristers  and  sohcitors  in  aU  pro- 
ceedings in  a  winding-up  in  the  District  Court.  —  N.  S.  W.  a.  (No.  40  of  1899)  265; 

V.  a.  mo.  1074)  157;  T.  a.  (33  Vic.  No.  22)  205;  S.  A.  a.  (No.  557)  188  (2,  3);  Q.  e.  (27  Vic.  No.  4) 
171;  W.  A.  a.  (56  Vic.  No.  8)  190  (2,  3). 

Dissolution  of  companies. 

Application  for  dissolution.  Notice  of  dissolution.  262.  1.  Where  a  hmited 
company,  the  shares  of  which  are  fuUy  paid  up,  has  distributed  the  whole  of  its 
assets  and  ceased  to  carry  on  its  operations,  the  chairman,  manager,  or  any  two 
directors  or  shareholders  of  such  company  may,  on  making  an  affidavit  in  the  form 
numbered  (1)  in  the  fourth  Schedule  hereto,  or  to  the  hke  effect,  and  lodging  the 
same,  together  with  a  fee  of  five  guineas,  with  the  Registrar,  apply  for  a  declaration 
of  dissolution  of  such  company.  2.  The  Registrar  shall  forthwith  pubUsh  a  copy 
of  such  affidavit,  together  with  a  notice  in  the  form  numbered  (2)  in  the  fourth 
Schedule  hereto,  in  three  consecutive  issues  of  the  Gazette,  and  in  three  consecutive 
issues  of  some  newspaper  circulating  in  the  locahty  where  the  registered  office  is, 
or  in  which  the  last  registered  office  of  the  company  was.  —  Cp.  notes  to  §  207,  supra. 

Notice  of  objection.  263.  If  notice  of  objection  in  writing,  in  the  form  num- 
bered (3)  in  the  fomrth  Schedule  hereto,  accompanied  by  a  statutory  declaration  by 
the  objector  of  the  matter  set  forth  or  relied  upon  in  such  notice  of  objection,  is 
lodged  with  the  Registrar  by  any  person  declaring  himself  to  be  a  shareholder  or 
creditor  of  such  company  within  sixty  days  of  the  first  pubhcation  of  the  affidavit 
as  directed  in  the  last  preceding  section,  the  Registrar  shall  notify  the  same  in  the 
Gazette  as  aforesaid,  and  in  some  newspaper  circulating  as  aforesaid,  in  the  form 
numbered  (4)  in  the  fourth  Schedule  hereto,  and  in  such  case  he  shall  not  declare 
the  dissolution  of  such  company. 

Declaration  of  dissolution.  264.  1.  If  no  notice  of  objection  as  aforesaid  is 
lodged,  then  the  Registrar  shall  proceed  to  declare,  by  notice  in  the  Gazette  and 
in  some  newspaper  circulating  as  aforesaid,  in  the  form  numbered  (5)  in  the  fourth 
Schedule  hereto,  that  such  company  is  dissolved,  and  from  and  after  the  gazetting 
of  such  notice  such  company  shall  be  dissolved.  2.  AU  books,  papers,  accounts, 
and  documents  of  such  company  shall  be  deposited  with  the  Registrar  before  such 
last-mentioned  notice  is  pubhshed,  and  thereafter  shall  be  kept  by  him  in  his  office 
and  be  open  to  inspection  by  any  person  on  payment  of  a  fee  of  two  shiUings. 

Dissolution  not  to  bar  prosecutions  for  fraud  or  misconduct,  etc.  Nor  prevent 
creditor  insisting  on  winding-up  by  Court.  265.  1.  Nothing  in  this  Act  shall  bar 
any  civil  or  criminal  proceeding  against  any  chairman,  director,  manager,  or  other 
officer  of  any  company  for  fraud  or  misconduct,  or  for  any  acts,  matters,  or  things 
for  which  any  such  proceeding  might'  have  been  taken  before  the  company  was 
declared  to  be  dissolved.  2.  A  declaration  of  dissolution  shall  not  prejudice  the 
right  of  any  creditor  or  shareholder  of  the  company  to  institute  proceedings  for 
the  purpose  of  having  the  same  wound  up  by  the  Court. 
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Striking  companies  off  register. 
Power  of  Registrar  to  strike  defunct  companies  off  the  register  in  certain  cases. 
266.    1.  Where  the  Registrar  has  reasonable  cause  to  believe  that  a  company  is 
not'in  operation  he  shall  send  to  the  company  by  post  a  letter  inquiring  whether 
the  company  is  carrying  on  business  or  is  in  operation.    2.  If  witliin  one  month 
after  sending  the  letter  the  Registrar  does  not  receive  any  answer  thereto  he  shall, 
within  fourteen  days  after  the  expiration  of  such  month,  send  to  the  company  by 
post  a  registered  letter  referring  to  the  first  letter,  and  stating  that  no  answer  thereto 
has  been  received  by  him,  and  that  if  an  answer  is  not  received  to  the  second  letter 
within  one  month  from  the  date  thereof  a  notice  will  be  pubhshed  in  the  Gazette 
with  a  view  to  striking  the  name  of  the  company  off  the  register.   3.  If  the  Registrar 
either  receives  an  answer  from  the  company  to  the  effect  that  it  is  not  in  operation, 
or  does  not  within  one  month  after  sending  the  second  letter  receive  any  answer 
thereto,  the  Registrar  may  pubhsh  in  the  Gazette,  and  send  to  the  company,  a  notice 
that  at  the  expiration  of  three  months  from  the  date  of  that  notice  the  name  of 
the  company  mentioned  therein  will,  unless  cause  is  shown  to  the  contrary,  be 
struck  off  the  register  and  the  company  dissolved.   4.  At  the  expiration  of  the  time 
mentioned  in  the  notice  the  Registrar  may,  unless  cause  to  the  contrary  is  previously 
shown  by  the  company,  strike  the.  name  of  the  company  off  the  register,  and  shall 
pubhsh  a  notice  thereof  in  the  Gazette,  and  thereupon  the  company  shall  be  dissolved : 
Provided  that  the  habihty  (if  any)  of  every  director,  manager,  and  member  of  the 
company  shall  continue,  and  may  be  enforced  as  if  the  company  had  not  been 
dissolved.   5.  If  any  company  or  person  feels  aggrieved  by  the  name  of  the  company 
having  been  struck  off  the  register  in  pursuance  of  this  section,  such  company  or 
person  may  apply  to  the  Court;  and  the  Court,  if  satisfied  that  it  is  just  so  to  do, 
may  order  the  name  of  the  company  to  be  restored  to  the  register,  and  thereupon 
the  company  shall  be  deemed  to  have  continued  in  existence  as  if  the  name  thereof 
had  never  been  struck  off;  and  the  Court  may  give  such  directions  and  make  such 
provisions  as  it  thinks  just  for  placing  the  company  and  aU  other  persons  in  the 
same  position  as  nearly  as  may  be  as  if  the  name  of  the  company  had  never  been 
struck  off.    6.  A  letter  or  notice  authorised  or  required  for  the  purposes  of  this 
section  to  be  sent  to  a  company  may  be  sent  by  post  addressed  to  the  company 
at  its  registered  office;  or,  if  no  office  has  been  registered,  then  addressed  to  the 
care  of  some  director  or  officer  of  the  company;  or,  if  there  is  no  director  or  officer 
of  the  company  whose  name  and  address  are  known  to  the  Registrar,  the  letter  or 
notice  (in  identical  form)  may  be  sent  to  each  of  the  persons  who  subscribed  the 
memorandum  of  association,  addressed  to  him  at  the  address  mentioned  in  that 

memorandum.   —  E.  §  242;  V.  f.  (No.  1482)   157—162,  j.  (No.  1541)  1—9;   S.  A.  a.  (No.  557) 
195;  W.  A.  a.  (56  Vic.  No.  8)  197. 

Where  company  is  being  wound  up.  267.  Where  at  any  time  after  the  com- 
mencement of  proceedings  for  the  winding-up  of  any  company  the  Registrar  has 
reasonable  cause  to  beheve  that  no  hquidator  is  acting,  or  that  the  affairs  of  the 
company  are  fully  wound  up,  and  the  reports  required  to  be  made  by  the  hquidator 
are  not  made  for  a  period  of  six  months  after  notice  by  the  Registrar  demanding 
the  same  has  been  sent  by  post  to  the  registered  office  of  the  company,  or  to  the 
hquidator  at  his  last  known  place  of  business,  the  provisions  of  the  last  preceding 
section  shaU  apply  in  hke  manner  as  if  the  Registrar  had  not  within  one  month 
after  sending  the  second  letter  therein  mentioned  received  any  answer  thereto. 

—  See  notes  to  §  266,  supra. 

Part  VII.    Application  of  Act  to  Companies  registered  under 

former  Acts. 

Joint  Stock  Companies  Acts  defined.  268.  In  this  and  the  succeeding  Parts 
of  this  Act  the  expression  "Joint  Stock  Companies  Acts"  means  The  Joint  Stock 
Companies  Act,  1860,  and  its  amendments. 

Application  of  Act  to  companies  formed  under  Joint  Stock  Companies  Acts. 
269.  Subject  as  hereinafter  mentioned,  this  Act,  with  the  exception  of  Table  A 
in  the  second  Schedule,  shall  apply  to  companies  formed  and  registered  under  the 
Joint  Stock  Companies  Acts,  in  the  same  manner  in  the  case  of  a  Umited  company 
as  if  such  company  had  been  formed  and  registered  under  this  Act  as  a  company 
limited  by  shares,  and,  in  the  case  of  a  company  other  than  a  hmited  company. 
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as  if  such  company  had  been  formed  and  registered  as  an  unlimited  company  under 
this  Act:  Provided  that  where  reference  is  made  expressly  or  impUedly  to  the  date 
of  registration,  such  date  shall  be  deemed  to  be  the  date  at  which  such  companies 
were  respectively  registered  under  the  said  Joint  Stock  Companies  Acts :  Provided 
also  that  the  power  of  altering  regulations  by  special  resolution  given  by  this  Act 
shall,  in  the  case  of  a  company  formed  and  registered  under  the  said  Joint  Stock 
Companies  Act,  extend  to  altering  any  provisions  contained  in  Table  B  annexed 
to  The  Joint  Stock  Companies  Act,  1860,  and  shall  also,  in  the  case  of  an  unlimited 
company  formed  and  registered  as  aforesaid,  extend  to  altering  any  regulations 
relating  to  the  amoiuit  of  capital  or  its  distribution  into  shares,  notwithstanding 
that  such  regulations  are  contained  in  the  memorandum  of  association.  —  E.  §  245. 

See  also  the  Reconstructed  Companies  Acts  of  Victoria:  57  Vic.  No.  1356;  Queensland:  58  Vic. 
No.  19. 

Application  of  Act  to  companies  registered  under  Joint  Stock  Companies  Acts. 
270.  This  Act  applies  to  companies  registered  but  not  formed  under  the  Joint 
Stock  Companies  Acts  in  the  same  manner  as  it  is  herein  declared  to  apply  to  com- 
panies registered  but  not  formed  under  this  Act:  Provided  that  where  reference  is 
made  expressly  or  imphedly  to  the  date  of  registration,  such  date  shall  be  deemed 
to  be  the  date  at  which  such  companies  were  respectively  registered  under  the  Joint 
Stock  Companies  Acts.  —  E.  §  246. 

Provisions  of  Part  III.  to  apply.  Mode  ol  transferring  shares.  271.  1.  Subject 
to  the  provisions  of  this  Part  of  this  Act,  all  the  powers  conferred  on  companies 
by  Part  III.  of  this  Act  may  be  exercised  by  any  company  registered  under  the 
Joint  Stock  Companies  Acts  as  if  it  had  been  registered  under  this  Act.  2.  Any 
company  registered  under  the  Joint  Stock  Companies  Acts  may  cause  its  shares 
to  be  transferred  in  manner  hitherto  in  use,  or  in  such  other  manner  as  the  com- 
pany directs.  —  E.  §  248. 

Part   VIII.    Companies  authorised  to  register  under  this  Act. 

Rules  as  to  registration  of  existing  companies.  272.  The  following  rules  shall 
be  observed  with  respect  to  the  registration  of  companies  under  this  Part  of  this 
Act,  that  is  to  say:  a)  No  company  having  the  habiUty  of  its  members  hmited 
by  Act  of  the  Imperial  Parhament  or  of  the  General  Assembly,  or -by  Royal  charter 
or  letters  patent,  and  not  being  a  joint-stock  company  as  hereinafter  defined,  shall 
register  under  this  Act  in  pursuance  of  this  Part  thereof,  b)  No  company  having 
the  Uability  of  its  members  hmited  by  Act  of  the  Imperial  Parhament  or  of  the 
General  Assembly,  or  by  Royal  charter,  or  letters  patent,  shall  register  under  this 
Act  in  pursuance  of  this  Part  thereof  as  an  unhmited  company,  or  as  a  company 
limited  by  guarantee;  c)  No  company  that  is  not  a  joint-stock  company  as  herein- 
after defined  shall,  in  pursuance  of  this  Part  of  this  Act,  register  under  this  Act 
as  a  company  hmited  by  shares;  d)  No  company  shall  register  under  this  Act  in 
pursuance  of  this  Part  thereof  unless  an  assent  to  its  so  registering  is  given  by  a 
majority  of  such  of  its  members  as  are  present  personally  or  by  proxy,  in  cases 
where  proxies  are  allowed  by  the  regulations  of  the  company,  at  some  general 
meeting  summoned  for  the  purpose ;  e)  Where  a  company,  not  having  the  habiUty 
of  its  members  hmited  by  Act  of  the  Imperial  Parhament  or  of  the  General  As- 
sembly, or  by  Royal  charter,  or  by  letters  patent,  is  about  to  register  as  a  hmited 
company,  the  majority  required  to  assent  as  aforesaid  shall  consist  of  not  less  than 
three-fourths  of  the  members  present  personally  or  by  proxy  at  such  last-mentioned 
general  meeting;  f)  Where  a  company  is  about  to  register  as  a  company  hmited 
by  guarantee,  the  assent  to  its  being  so  registered  shall  be  accompanied  by  a  resolu- 
tion declaring  that  each  member  undertakes  to  contribute  to  the  assets  of  the  com- 
pany, in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a  member 
or  within  one  year  afterwards,  for  payment  of  the  debts  and  habiUties  of  the  com- 
pany contracted  before  the  time  at  which  he  ceased  to  be  a  member,  and  of  the 
costs,  charges,  and  expenses  of  winding  up  the  company,  and  for  the  adjustment 
of  the  rights  of  the  contributories  amongst  themselves,  such  amount  as  may  be 
required,  not  exceeding  a  specified  amount;  g)  In  computing  any  majority  under 
this  section,  when  a  poll  is  demanded,  regard  shall  be  had  to  the  number  of  votes 
to  which  each  member  is  entitled  according  to  the  regulations  of  the  company  of 
which  he  is  a  member.   —  B.  §249;   N.  S.  W.  a.  (No.  40  of   1899),  67;   V.  a.  (No.  1074) 


650  NEW  ZEALAND. 

159;    T.  a.  (33  Vic.  No.  22)  210;   S.  A.  a.  (No.  557)  80;   Q.  e.  (27  Vic.  No.  4)  173;   W.  A.  .i.  (56 

Vic.  No.  8)  82. 

Companies  capable  of  being  registered.  273.  Subject  to  the  foregoing  rules, 
every  existing  company,  including  any  company  registered  under  the  Joint  Stock 
Companies  Acts,  consisting  of  seven  or  more  members,  and  any  company  hereafter 
formed  in  pursuance  of  any  Act  of  the  Imperial  ParUament  or  of  the  General  As- 
sembly (other  than  this  Act),  or  by  Royal  charter  or  letters  patent,  or  being  other- 
wise duly  constituted  by  law,  and  consisting  of  seven  or  more  members,  may  at 
any  time  register  itself  under  this  Act  as  an  unlimited  company,  or  as  a  company 
limited  by  shares,  or  a  company  hmited  by  guarantee;  and  no  such  registration 
shall  be  invahd  by  reason  that  it  has  been  effected  with  a  view  to  the  company 
being  wound  up.  —  E.  §  249;  N.  S.  W.  a.  (No.  40  of  1899)  168;  V.  a.  (No.  1074)  160; 
T.  a.  (33  Vic.  No.  22)  211;  S.  A.  a.  (No.  557)  81;  Q.  e.  (27  Vic.  No.  4)  174;  W.  A.  a.  (56  Vic. 
No.  8)  83. 

Joint-stock  company  defined.  274.  For  the  purposes  of  this  Part  of  this 
Act,  so  far  as  the  same  relates  to  defined  companies  empowered  to  register  as  com- 
panies hmited  by  shares,  a  joint-stock  company  shall  be  deemed  to  be  a  company 
having  a  permanent  paid-up  or  nominal  capital  of  fixed  amount,  divided  into  shares 
also  of  fixed  amount,  or  held  and  transferable  as  stock,  or  divided  and  held  partly 
in  one  way  and  partly  in  the  other,  and  formed  on  the  principle  of  having  for  its 
members  the  holders  of  shares  in  such  capital  or  the  holders  of  such  stock,  and  no 
other  persons;  and  such  company,  when  registered  with  limited  Uabihty  under  this 
Act,  shall  be  deemed  to  be  a  company  hmited  by  shares.  —  E.  §  250;  N.  S.  W.  a.  (No.  40 

of  1899)  169;   V.  a.  (No.  1074)  161;   T.  a.   (33  Vic.  No.  22)  212;    S.  A.  a.  (No.  557)  82;    Q.  e.   (27 
Vic.  No.  4)  175;  W.  A.  a.  (56  Vic.  No.  8)  84. 

Registration  by  joint-stock  companies.  275.  Previous  to  the  registration  under 
this  Part  of  this  Act  of  any  joint-stock  company  there  shaU  be  dehvered  to  the 
Registrar  the  following  documents,  that  is  to  say:  a)  A  list  showing  the  names, 
addresses,  and  occupations  of  aU  persons  who,  on  a  day  named  in  such  hst,  and  not 
being  more  that  six  clear  days  before  the  day  of  registration,  were  members  of  the 
company,  with  the  addition  of  the  shares  held  by  such  persons  respectively,  dis- 
tinguishing, in  cases  where  such  shares  are  numbered,  each  share  by  its  number; 
b)  A  copy  of  any  Act  of  the  Imperial  Parliament  or  of  the  General  Assembly,  or 
of  any  Royal  charter,  letters  patent,  deed  of  settlement,  or  other  instrument  con- 
stituting or  regulating  the  company;  c)  If  the  company  is  intended  to  be  registered 
as  a  hmited  company,  the  above  hst  and  copy  shall  be  accompanied  by  a  state- 
ment specifying  the  following  particulars,  that  is  to  say:  1.  The  nominal  capital 
of  the  company  and  the  number  of  shares  into  which  it  is  divided;  2.  The  number 
of  shares  taken,  and  the  amount  paid  on  each  share;  3.  The  name  of  the  company, 
with  the  addition  of  the  word  "hmited"  as  the  last  word  thereof;  and  also  4.  In  the 
case  of  a  company  hmited  by  guarantee,  by  a  copy  of  the  resolution  declaring  the 
amount  of  the  guarantee.  —  E.  §  252;  N.  S.  W.  a.  (No.  40  of  1899)  171;  V.  a.  (No.  1074) 
163;  T.  a.  (33  Vic.  No.  22)  214;  S.  A.  a.  (No.  557)  83;  Q.  b.  (27  Vic.  No.  4)  177;  W.  A.  a.  (56 
Vic.  No.  8)  85. 

■  Registration  by  other  companies.  276.  Prior  to  the  registration  under  this 
Part  of  this  Act  of  any  company,  not  being  a  joint-stock  company,  there  shall  be 
dehvered  to  the  Registrar  a  hst  showing  the  names,  addresses,  and  occupations  of 
the  directors  of  the  company,  and  also  a  copy  of  any  Act  of  the  Imperial  Parliament 
or  of  the  General  Assembly,  or  of  any  Royal  charter,  letters  patent,  deed  of  settle- 
ment, or  other  instrument  constituting  or  regulating  the  company,  with  the  addition, 
in  the  case  of  a  company  intended  to  be  registered  as  a  company  hmited  by  guarantee, 
of  the  resolution  declaring  the  amount  of  the  guarantee.  —  E.  §  253;  N.  S.  W.  a. 
(No.  40  of  1899)  172;  V.  a.  (No.  1074)  164;  T.  a.  (33  Vic.  No.  22)  215;  S.  A.  a.  (No.  557)  84; 
Q.  e.  (27  Vic.  No.  4)  178;  W.  A.  a.  (56  Vic.  No.  8)  86. 

The  company  may  register  amount  of  stock  instead  of  shares.  277.  Where  a 
joint-stock  company  authorised  to  register  under  this  Act  has  had  the  whole  or 
any  portion  of  its  capital  converted  into  stock,  such  company  shall,  as  to  the  capital 
so  converted,  instead  of  dehvering  to  the  Registrar  a  statement  of  shares,  deliver 
to  the  Registrar  a  statement  of  the  amount  of  stock  belonging  to  the  company, 
and  the  names  of  the  persons  who  are  holders  of  such  stock,  on  some  day  to  be 
named  in  the  statement,  not  more  than  six  clear  days  before  the  day  of  registration. 

—   E.  §  252;    N.  S.  W.  a.   (No.  40   of    1899)   173;    V.  a.   (No.  1074)   165;    T.  a.  (33  Vic.  No.  22.) 
216;  S.  A.  u.  (No.  557)  85;  Q.  e.  (27  Vic.  No.  4)  179;  W.  A.  a.  (56  Vic.  No.  8)  87. 
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Authentication  of  particulars  required.  278.  The  lists  of  members  and  direc- 
tors, and  any  other  particulars  relating  to  the  company  hereby  required  to  be 
delivered  to  the  Registrar,  shall  be  verified  by  a  statutory  declaration  of  the 
directors  of  the  company  or  any  two  of  them,  or  of  any  two  other  principal  officers 
of  the  company.  —  E.  5  254;  N.  S.  W.  a.  (No.  40  of  1899)  174;  V.  a.  (No.  1074)  166; 
T.  a.  (33  Vic.  No.  22)  217;  S.  A.  a.  (No.  557)  86;  Q.  e.  (27  Vic.  No.  4)  180;  W.  A.  a.  (56  Vic. 
No.  8)  88. 

Evidence  as  to  nature  of  company.  279.  The  registrar  may  require  such  evi- 
dence as  he  thinks  necessary  for  the  purpose  of  satisfying  himself  whether  an  existing 
company  is  or  is  not  a  joint-stock  company  as  hereinbefore  defined.  —  E.  §  255; 
N.  S.  W.  a.  (No.  40  of  1899)  175;  V.  a.  (No.  1074)  167;  T.  a.  (33  Vic.  No.  22)  218;  S.  A.  a. 
(No.  .557)  87;  Q.  e.  (27  Vic.  No.  4)  181;  W.  A.  a.  (56  Vic.  No.  8)  89. 

Exemption  from  payment  of  fees.  280.  No  fees  shall  be  charged  in  respect  of 
the  registration  under  this  Part  of  this  Act  of  any  company  in  cases  where  such 
company  is  not  registered  as  a  limited  company,  or  where  prior  to  its  being  registered 
as  a  limited  company  the  liability  of  the  shareholders  was  hmited  by  some  other 
Act  of  the  Imperial  Parliament  or  of  the  General  Assembly,  or  by  Royal  charter, 
or  by  letters  patent.  —  E.  §  257;  N.  S.  W.  a.  (No.  40  of  1899)  177;  V.  a.  (No.  1074)  169; 
T.  a.  (33  Vic.  No.  22)  220;  S.  A.  a.  (No.  557)  88;  Q.  e.  (27  Vic.  No.  4)  183;  W.  A.  a.  (56  Vic. 
No.  8)  90. 

Addition  to  name.  281.  Any  company  authorised  by  this  Part  of  this  Act 
to  register  with  hmited  hability  shall,  for  the  purpose  of  obtaining  registration 
with  hmited  UabUity,  change  its  name  by  adding  thereto  the  word  "hmited". 

—   E.  §  258;    N.  S.  W.  a.  (No.  40   of    1S99)  178:    V.  a.  (No.  1074)   170;    T.  a.   (33  Vic.  No.  22) 
221;  S.  A.  a.  (No.  557)  89;  Q.  e.   (27  Vic.  No.  4)  184;  W.  A.  a.  (56  Vic.  No.  8)  91. 

Certificate  of  incorporation.  282.  Upon  compUance  with  the  requirements  of 
this  Part  of  this  Act  relating  to  registration,  and  on  payment  of  such  fees  (if  any) 
as  are  payable  under  Tables  C  and  D  in  the  second  Schedule  hereto,  the  Registrar 
shall  certify  under  his  hand  that  the  company  so  applying  for  registration  is  in- 
corporated as  a  company  under  this  Act,  and  in  the  case  of  a  hmited  company 
that  it  is  hmited;  and  thereupon  such  company  shall  be  incorporated,  and  shall 
have  perpetual  succession  and  a  common  seal,  with  power  to  hold  lands.  —  E. 
§  259;  N.  S.  W.  a.  (No.  40  of  1899)  179;  V.  a.  (No.  1074)  171;  T.  a.  (33  Vic.  No.  22)  222; 
S.  A.  a.  (No.  557)  90;   Q.  e.  (27  Vic.  No.  4)  185;  W.  A.  a.  (58  Vic.  No.  8)  92. 

Certificate  to  be  evidence.  283.  A  certificate  of  incorporation  given  at  any 
time  to  any  company  registered  under  this  Part  of  this  Act,  or  under  the  corre- 
sponding provisions  of  any  former  Act  relating  to  companies,  shaU  have  the  same 
effect  in  aU.  respects  as  if  it  had  been  issued  under  section  twenty-six  hereof.  — 
N.  S.  W.  a.  (No.  40  of  1899)  180;  V.  a.  (No.  1074)  172;  T.  a.  (33  Vic.  No.  22)  223;  S.  A.  a. 
(No.  557)  91;    Q.  e.  (27  Vic.  No.  4)  186;   W.  A.  a.  (56  Vic.  No.  8)  93. 

Transfer  of  assets  to  company.  284,  All  assets  belonging  to  or  vested  in  the 
company  at  the  date  of  its  registration  under  this  Act  shall,  on  registration,  pass 
to  and  vest  in  the  company  as  incorporated  under  this  Act  for  aU  the  estate  and 
interest  of  the  company  therein.  —  E.  §  260;  N.  S.  W.  a.  (No.  40  of  1899)  181;   V.  a. 

(No.  1074)   173;    T.  a.   (33  Vic.  No.  22)  224;    S.  A.  a.  (No.  557)  92;    Q.  e.   (27  Vic.  No.  4)  187; 
W.  A.  a.  (56  Vic.  No.  8)  94. 

Registration  not  to  affect  existing  rights  or  liabilities.  285.  The  registration 
under  this  Part  of  this  Act  of  any  company  shall  not  affect  or  prejudice  the  hability 
of  any  such  company  to  have  enforced  against  it,  or  its  right  to  enforce,  any  debt 
or  obHgation  incurred,  or  any  contract  entered  into  by,  to,  or  with  or  on  behalf 
of  such  company  previously  to  such  registration.  —  E.  §  261;  N.  S.  W.  a.  (No.  40  of 

1899)  182;     V.  a.  (No.  1074)  174;     T.  a.   (33  Vic.  No.  22)  225;     S.  A.  a.  (No.  557)  93;   Q.  f.   (27 
Vic.  No.  4)  188;  W.  A.  a.  (56  Vic.  No.  8)  95. 

Continuation  of  existing  actions.  286.  All  actions  and  other  legal  proceedings 
at  the  time  of  the  registration  of  any  company  under  this  Part  of  this  Act  com- 
menced by  or  against  such  company,  or  the  pubhc  officer  or  any  member  thereof, 
may  be  continued  in  the  same  manner  as  if  such  registration  had  not  taken  place; 
nevertheless  execution  shaU  not  issue  against  the  effects  of  any  individual  member 
of  such  company  upon  any  judgment,  decree,  or  order  obtained  in  any  action  or 
other  proceeding  so  commenced  as  aforesaid;  but,  in  the  event  of  the  assets  of  the 
company  being  insufficient  to  satisfy  such  judgment,  decree,  or  order,  an  order 
rnay  be  obtained  for  winding  up  the  company.  —  E.  §  262;  N.  S.  W.  a.  (No.  40  of 
1899)  183;  V.  a.  (No.  1074)  175;  T.  a.  (33  Vic.  No.  22)  226;  S.  A.  a.  (No.  557)  94;  Q.  e.  (27  Vic. 
No.  4)  189;  W.  A.  a.  (56  Vic.  No.  8)  96. 
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Effect  of  registration.  287.  Where  a  company  is  registered  under  this  Part 
of  this  Act,  all  provisions  contained  in  any  Act  of  the  Imperial  Parliament  or  of 
the  General  Assembly,  Royal  charter,  letters  patent,  deed  of  settlement,  or  other 
instrument  constituting  or  regulating  the  company  (including,  in  the  case  of  a  com- 
pany registered  as  a  company  limited  by  guarantee,  the  resolution  declaring  the 
amount  of  the  guarantee)  shall  have  the  same  effect  as  if  they  were  contained  in 
a  registered  memorandum  of  association  and  articles  of  association;  and  all  the 
provisions  of  this  Act  shall  apply  to  such  company,  and  the  members,  contributories, 
and  creditors  thereof,  in  the  same  manner  in  all  respects  as  if  it  had  been  formed 
under  this  Act,  subject  to  the  provisions  following,  that  is  to  say:  a)  Table  A  in 
the  second  Schedule  hereto  shall  not,  unless  adopted  by  special  resolution,  apply  to 
any  company  registered  under  this  Part  of  this  Act;  b)  The  provisions  of  this  Act 
relating  to  the  numbering  of  shares  shall  not  apply  to  any  joint-stock  company 
whose  shares  are  not  numbered;  c)  No  company  shall  have  power  to  alter  any  pro- 
vision contained  in  any  Act  of  the  Imperial  Parliament  or  of  the  General  Assembly, 
or  in  any  letters  patent  relating  to  the  company;  d)  In  the  event  of  the  company 
being  wound  up,  every  person  shall  be  a  contributory  in  respect  of  the  debts  and 
HabiUties  of  the  company  contracted  prior  to  registration  who  is  hable  to  pay  or 
contribute  to  the  payment  of  any  such  debt  or  hability,  or  to  pay  or  contribute 
to  the  payment  of  any  sum  for  the  adjustment  of  the  rights  of  the  members  amongst 
themselves  in  respect  of  any  such  debt  or  habihty,  or  to  pay  or  contribute  to  the 
payment  of  the  costs,  charges,  and  expenses  of  winding  up  the  company  so  far  as 
the  same  relate  to  such  debts  or  Uabihties;  e)  Every  such  contributory  shall  be 
liable  to  contribute  to  the  assets  of  the  company,  in  the  course  of  the  winding-up, 
all  sums  due  from  him  in  respect  of  any  such  liability  as  aforesaid;  f)  In  the  event 
of  the  death  or  bankruptcy  of  any  such  contributory  as  last  aforesaid  the  provisions 
hereinbefore  contained  with  respect  to  the  representatives  of  deceased  contribu- 
tories, and  the  assignees  of  bankrupt  contributories,  shall  apply;  g)  Any  com- 
pany registered  under  this  Part  of  this  Act  or  under  the  corresponding  provisions 
of  any  Act  heretofore  in  force  for  like  purposes,  may  alter  the  provisions  of  its 
constitution  as  if  it  were  a  company  originally  formed  under  this  Act:  Provided 
that  provisions  which  would  appropriately  be  contained  in  its  memorandum  of  asso- 
ciation may  only  be  altered  under  the  provisions  hereof  relating  to  alterations  of  a 
memorandum  oiE  association.  —  E.  §  263;  N.  S.  W.  a.  (No.  40  of  1899)  184;  V.  a.  (No.  1074) 
176;  T.  a.  (33  Vic.  No.  22)  227;  S.  A.  a,.  (No.  557)  95;  Q.  e.  (27  Vic.  No.  4)  190;  W.  A.  a. 
(56  Vic.  No.  8)  97. 

Saving  of  powers  under  special  Act,  etc.  288.  Nothing  herein  shall  derogate 
from  any  power  of  altering  its  constitution  or  regulations  that  may  be  vested  in 
any  company  registering  under  this  Part  of  this  Act,  by  virtue  of  any  Act  of  the 
Imperial  ParUament  or  of  the  General  Assembly,  Royal  charter,  letters  patent, 
deed  of  settlement,  or  other  instrument  constituting  or  regulating  the  company. 

—  See  notes  to  §  287,  supra. 

Stay  of  proceedings  on  winding  up.  289.  The  Court  may  at  any  time  after 
the  presentation  of  a  petition  for  winding  up  a  company  registered  under  this  Part 
of  this  Act,  and  before  making  an  order  for  winding  up  the  company,  upon  the 
application  by  motion  of  the  company  or  of  any  creditor  or  contributory  of  the 
company,  restrain  further  proceedings  in  any  action  or  other  proceeding  against 
any  contributory  of  the  company,  as  well  as  against  the  company,  upon  such  terms 
as  the  Court  thinks  fit.  —  E.  §  265;  V.  a.  (No.  1074)  177;  T.  u..  (33  Vic.  No.  22)  228;  Q.  e. 
(27  Vic.  No.  4)  191;  W.  A.  a.  (56  Vic.  No.  8)  98. 

After  order  for  winding-up  no  legal  proceedings  to  be  taken  without  leave  of 
Court.  290.  Where  an  order  has  been  made  for  winding  up  a  company  registered 
under  this  Part  of  this  Act,  no  action  or  other  proceeding  shall  be  commenced  or 
proceeded  with  against  any  contributory  of  the  company  in  respect  of  any  debt 
due  by  the  company  except  with  the  leave  of  the  Court  and  subject  to  such  terms 
as  the  Court  imposes.  —  E.  5§266,  271;  N.  S.  W.  a.  (No.  40  of  1899)  94;  V.  a.  (No.  1074) 
178,  186;  T.  a.  (33  Vic.  No.  22)  120,  229,  c.  (59  Vic.  No.  19)  22;  S.  A.  a.  (No.  557)  189,  192; 
Q.  e.  (27  Vic.  No.  4)  192,  196;  W.  A.  a.  (56  Vic.  No.  8)  191,  194. 

Re-registration  of  companies. 
Registration  anew  of  company.    291.    Subject  as  mentioned  in  this  Act,  any 
company  registered  as  an  unlimited  company  may  register  under  this  Act  as  a 
limited  company,  or  any  company  already  registered  as  a  limited  company  may 
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re-register  under  the  provisions  of  this  Act.  —  E.  §  57;  and  cp.  §  273,  supra,  and  notes 
thereto. 

Effect  of  such  registration.  292.  The  registration  in  pursuance  of  this  Act  of 
an  unlimited  company  as  a  limited  company  shall  not  affect  or  prejudice  any  debts, 
liabiUties,  contracts,  or  obhgations  incurred  or  entered  into  by,  to,  with,  or  on  behalf 
of  such  company  prior  to  registration;  and  such  debts,  liabihties,  contracts,  and 
obhgations  may  be  enforced  in  the  manner  provided  by  this  Part  of  this  Act  in 
the  case  of  a  company  registering  in  pursuance  thereof.  —  See  note  to  §  291,  supra. 

Reserve  capital  of  company,  how  provided.  293.  An  unlimited  company  may, 
in  accordance  with  tlie  resolution  passed  by  the  members  when  assenting  to  registra- 
tion as  a  hmited  company  under  this  Act,  and  for  the  purpose  of  such  registration 
or  otherwise,  increase  the  nominal  amount  of  its  capital  by  increasing  the  nominal 
amount  of  each  of  its  shares:  Provided  that  no  part  of  such  increased  capital  shall 
be  called  up  except  in  the  event  of  and  for  the  purposes  of  the  company  being 
wound  up.  —  E.  §§58,  59;  and  see  note  to  §291,  supra. 

Uncalled  capital  in  unlimited  company.  294.  Where  no  such  increase  of  nominal 
capital  is  resolved  upon,  an  unhmited  company  may,  by  such  resolution  as  aforesaid, 
provide  that  a  portion  of  its  uncalled  capital  shall  not  be  called  up  except  in  the 
event  of  and  for  the  purposes  of  the  company  being  wound  up.  —  See  note.=!  to 
§  291,  supra. 

Closing  of  former  registry  in  case  of  re-registration.  295.  On  the  registration, 
in  pursuance  of  section  two  hundred  and  ninety-one  hereof,  of  a  company  that  has 
already  been  registered,  the  Registrar  shall  make  provision  for  closing  the  former 
registration  of  the  company,  and  may  dispense  with  the  dehvery  to  Mm  of  copies 
of  any  documents  with  copies  of  which  he  was  furnished  on  the  occasion  of  the 
original  registration  of  the  company;  but,  save  as  aforesaid,  the  registration  of 
such  company  shall  take  place  in  the  same  manner  and  have  the  same  effect  as 
if  it  were  the  first  registration  of  that  company  under  this  Act.  —  E.  §  57;  and  see 
note  to  §  291,  supra. 

Privileges  of  Act  available,  notwithstanding  constitution  of  company.    296.   A 

company  authorised  to  register  under  the  provisions  of  this  Act  relating  to  re- 
registration  may  register  thereunder  and  avail  itself  of  the  privileges  conferred  by 
this  Act,  notwithstanding  any  provisions  contained  in  any  Act  of  the  Imperial 
ParUament  or  of  the  General  Assembly,  Royal  charter,  letters  patent,  deed  of  settle- 
ment, regulations,  or  other  instrument  constituting  or  regulating  the  company. 
—  E.  §  263  (III);  and  see  note  to  §  291,  supra. 

Part  IX.    Companies  incorporated  outside  New  Zealand. 

Foreign  company  defined.  297.  In  this  Part  of  this  Act,  if  not  inconsistent 
with  the  context:  "Foreign  company"  means  any  partnership,  association,  com- 
pany, or  corporation  incorporated  outside  New  Zealand.  —  N.  S.  W.  c.   (No.  22  of 

1906)  2;  V.  f.  (No.  1482)  70  (1);  T.  i.  (59  Vic.  No.  17)  3;  S.  A.  a.  (No.  557)  3,  b.  (No.  576)  3; 
Q.  1.  (59  Vic.  No.  2)  2;  W.  A.  a.  (56  Vie.  No.  8)  3. 

Carrying  on  business. 
Company  may  appoint  attorney  within  New  Zealand.  298.  1.  A  foreign  company 
may  from  time  to  time,  by  an  instrument  in  writing  under  its  common  seal,  or  execut- 
ed in  such  manner  as  to  be  binding  on  the  company,  empower  any  person,  either 
generally  or  in  respect  of  any  specified  matters,  as  its  attorney,  to  sue  and  be  sued, 
or  otherwise  appear  or  be  impleaded  in  any  Court  in  any  civil  or  criminal  proceeding, 
or  before  any  arbitrator  or  person  having  by  law  or  consent  of  parties  authority 
to  take  evidence,  and  generally  on  behalf  of  such  company  to  do  aU  acts  and  to 
execute  any  deeds  or  instruments  within  New  Zealand.  2.  Where  more  than  one 
person  is  appointed:  a)  The  appointment  may  be  joint,  or  joint  and  several; 
and  b)  The  powers  and  authorities  conferred  on  such  persons  may  be  in  respect 
of  the  same  or  separate  matters.  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7;  V.  f. 
(No.  1482)  70  (1);  T.  f.  (59  Vic.  No.  17)  5  (1);  S.  A.  a.  (No.  557)  196;  Q.  1.  (59  Vie.  No.  2) 
3,  7;  W.  A.  a.  (56  Vic.  No.  8)  198,  f.  (2  Edw.  7,  No.  19)  2.  —  A  foreign  company  carrying  on 
business  in  New  Zealand  is  deemed  to  be  resident  in  the  Colony.  —  Guy  v.  Ferguson  Syndicate 
Co.,  10  L.  R.  (N.  Z.)  405;  McCaul  v.  New  Zealand  Loan,  etc.,  Co.,  L.  R.  1  S.  C.  (N.  Z.)  297.  A 
contract  entered  into  in  New  Zealand  by  a  foreign  company  is  not  void  by  reason  of  the  com- 
pany, at  the  time  of  the  contract  being  entered  into,  not  having  an  attorney  in  the  Colony  ap- 
pointed by  instrument  in  writing.  —  Picturesque  Atlas  Co.,  Ltd.,  v.  Harbottle,  10  L.  R.  (N.  Z.) 
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348.  Under  the  Companies  Seals  Act,  1864  (27  Vic.  c.  19)  the  affixing  in  New  Zealand  of  the 
official  seal  for  use  in  the  Colony,  by  duly  appointed  agents  of  a  company  registered  in  the 
United  Kingdom,  is  equivalent  to  the  affixing  of  the  common  seal  by  the  board  of  directors.  — 
In  re  The  British  and  New  Zealand  Mortgage  &  Agency  Co.,  Ltd.,  L.  R.  4  S.  C.  (N.  Z.)  228. 

Acts  ol  attorney  to  be  binding  on  company.  299.  Every  act  done  or  purporting 
to  be  done,  and  every  deed  or  instrument  executed  or  signed  by  such  attorney  on 
behalf  of  the  foreign  company  by  whom  he  is  appointed,  shall  bind  the  company  in  the 
same  way  and  to  the  same  extent,  and  have  the  same  force  and  effect  in  every 
respect,  as  if  such  act  had  been  done  by  the  company,  and  as  if  such  deed  or  in- 
strument had  been  duly  sealed  with  the  common  seal  of  the  company,  or  otherwise 
executed  or  signed  in  such  manner  as  to  bind  the  company.  —  N.  S.  W.  o.  (No.  22 
of  1906)  7  (1);  V.  f.  (No.  1482)  70  (1);  T.  f.  (59  Vic.  No.  17)  6;  S.  A.  a.  (No.  557)  197;  Q.  1.  (59 
Vic.  No.  2)  3—7;  W.  A.  a.  (56  Vic.  No.  8)  199. 

Power  of  attorney  appointing  agent  to  be  deposited  with  Registrar  of  Court.  300, 
1 .  Before  any  foreign  company  commences  business  in  New  Zealand  the  attorney  so 
appointed  shall  deposit  in  the  office  of  the  Court  nearest  to  the  place  where  such 
company  proposes  to  carry  on  business  a  certified  copy  of  the  original  power  of 
attorney  under  which  he  claims  to  represent  such  company,  together  with  a  certi- 
fied copy  of  the  certificate  or  other  evidence  of  the  incorporation  of  such  company 
as  hereinafter  mentioned.  2.  It  shall  be  the  duty  of  the  Registrar  of  the  Coxirt  to 
ascertain  that  such  copies  so  deposited  are  true  copies  of  the  original  instruments; 
and  such  copies  shall  be  open  to  the  inspection  of  the  pubUc  on  payment  of  a  fee 
of  one  shilling.  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7  (1);  V.  f.  (No.  1482)  70  (1);  T.  f. 
(59  Vic.  No.  17)  5,  13,  g.  (62  Vic.  No.  26)  5,  7;  S.  A.  a.  (No.  557)  196  (4),  202;  Q.  1.  (59  Vic. 
No.  2)  4;  W.  A.  a.  (56  Vic.  No.  8)  198  (4),  204.  —  A  contract  entered  into  in  New  Zealand  by 
a,  foreign  company  is  not  void  by  reason  of  the  company,  at  the  time  the  contract  was  made, 
not  having  deposited  a  power  of  attorney  appointing  an  agent.  —  Picturesque  Atlas  Co..  Ltd. 
V.  Harbottle,   10  L.  R.  (N.  Z.)  348. 

Where  foreign  company  carries  on  business  in  several  places  copies  to  be  deposited  in 
each.  301.  If  the  foreign  company  proposes  to  carry  on  business  in  different  places  in 
New  Zealand,  or,  after  commencing  business  in  one  part  thereof,  extends  its  opera- 
tions to  other  parts  of  New  Zealand,  the  attorney  shall  deposit  hke  copies  of  the 
power  of  attorney  and  certificate  or  other  evidence  of  incorporation  at  the  principal 
office  of  the  CouiTt  in  the  judicial  district  within  which  the  company  so  proposes 
to  carry  on  or  desires  to  extend  its  business;  and  aU  the  provisions  of  the  last  pre- 
ceding section  shall  apply  accordingly.  —  See  notes  to  §  300,  supra. 

Foreign  company  to  have  office  in  the  colony  where  notices,  etc.,  may  be  served.  302. 
Every  foreign  company  shall  have  an  office  or  place  of  business  in  New  Zealand  where 
legal  process  of  any  Mnd  may  be  served  upon  it,  and  notices  of  any  kind  may  be 
addressed  or  dehvered ;  and  for  the  purposes  of  this  Act  the  following  provisions  shall 
apply :  a)  Before  any  foreign  company  commences  or  carries  on  business  in  New  Zea- 
land the  attorney  of  every  such  company  shall  cause  a  notice  to  be  inserted  in  at 
least  three  consecutive  issues  of  the  Gazette,  and  of  some  newspaper  circulating  in 
the  place  where  it  is  proposed  to  commence  or  carry  on  business,  stating  the  situa- 
tion and  locahty  of  such  office  or  place  of  business;  b)  If  any  change  is  made  in 
the  situation  or  locality  of  such  office  or  place  of  business  the  attorney  shall  cause 
a  hke  notice  of  such  change  to  be  given  in  the  manner  hereinbefore  provided ;  c)  The 
preceding  provisions  of  this  section  shall  extend  and  apply  to  every  place  where  the 
foreign  company  carries  on  business  at  any  time  in  New  Zealand ;  d)  Service  of  legal 
process  or  the  dehvery  of  any  notice  at  any  such  office  or  place  of  business  shall 
for  all  purposes  be  deemed  good  service  on  the  company;  but  nothing  herein  shall 
be  deemed  to  control  or  affect  any  statute  or  rule  now  or  hereafter  in  force  regu- 
lating the  service  of  legal  process  upon  any  person  or  corporate  body  according  to 
the  practice  of  the  Court  whence  such  process  issues ;  e)  Every  attorney  of  a  foreign 
company  who  fails  to  comply  with  any  of  the  foregoing  provisions  is  hable  to  a 
fine  of  five  pounds  for  every  day  during  which  the  business  of  such  company  is 
carried  on  contrary  to  this  Act.  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  7  (1),  12,  13; 
V.  f.  (No.  1482)  70  (1),  71,  73,  74;  T.  f.  (59  Vic.  No.  17)  5,  9,  12,  14,  g.  (62  Vic.  No.  26)  16,  17; 
S.  A.  a.  (No.  557)  196  (5),  200,  201,  203;  Q.  1.  (59  Vic.  No.  2)  8—9;  W.  A.  a,.  (56  Vic.  No.  8)  198 
(5),  202,  203,  205.  —  A  contract  entered  into  in  New  Zealand  by  a  foreign  company  is  not 
void  by  retison  of  the  company,  at  the  time  the  contract  was  made,  not  having  an  office  or 
place  of  business  in  the  Colony  for  service  of  legal  process,  or  by  reason  of  its  attorney  not  having 
publicly  notified  the  location  of  such  office  or  place  of  business.  —  Picturesque  Atlas  Co. ,  Ltd. 
v.  Harbottle,   10  L.  R.  (N.  Z.)  348. 
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Declaration  as  to  incorporation  of  company  to  be  evidence.  Declaration  where 
no  seal  necessary.  303.  1.  A  declaration  indorsed  upon  or  annexed  to  any  instru- 
ment appointing,  or  purporting  to  appoint,  an  attorney  as  hereinbefore  mentioned, 
made  or  purporting  to  be  made  by  one  of  the  directors,  or  by  the  general  manager 
of  the  foreign  company  so  appointing  an  attorney,  before  a  mayor,  provost,  notary 
pubhc,  British  consul  or  vice-consul,  or  other  person  lawfully  authorised  to  take  such 
declaration,  to  the  affect  that:  a)  The  company  is  incorporated  under  the  style 
mentioned  in  the  instrument,  in  accordance  with  the  law  of  the  country  where  it 
is  so  incorporated  [Naming  such  country];  and  b)  The  seal  affixed  thereto  is  the 
common  seal  of  the  said  company;  and  c)  The  seal  has  been  affixed,  and  the  in- 
strument executed,  and  the  powers  and  authorities  purporting  to  be  conferred  upon 
the  attorney  are  authorised  to  be  conferred  under  the  constitution  of  the  company, 
or  in  pursuance  of  the  Act  or  instrument  under  which  the  company  is  incorporated, 
or  by  the  regulations  for  the  time  being  thereof ;  and  d)  The  declarant  is  a  director 
or  general  manager  of  the  company,  shall  be  conclusive  evidence  of  the  facts  set 
forth  therein.  2.  In  cases  where  by  the  law  of  the  country  where  the  foreign  company  is 
incorporated  no  seal  is  necessary,  or  the  company  has  no  seal,  the  existence  of  such 
law  or  the  fact  that  the  company  has  no  seal  may  be  stated  in  such  declaration, 
and  the  provisions  of  this  section  may  be  modified  and  shall  take  effect  accordingly. 
—  N.  S.  W.  c.  (No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17)  15  (1),  g.  (62 
Vic.  No.  26)  10,  15;  S.  A.  a.  (No.  557)  204;  Q.  1.  (59  Vic.  No.  2)  4,  6;  W.  A.  a.  (56  Vic.  No.  8) 
206,  b.  (60  Vic.  No.  2)  4. 

Power  of  attorney  receivable  in  evidence.  304.  Any  power  of  attorney  in  respect 
of  which  any  such  declaration  has  been  made  as  hereinbefore  required,  and  any 
certified  copy  of  any  such  power  of  attorney  deposited  under  the  provisions  of  this 
Act,  shall  for  all  purposes  be  receivable  in  evidence  without  further  proof  of  the 
sealing,  signature,  or  other  execution  thereof.  —  N.  S.  W.  c.  (No.  22  of  1906)  11,  13; 

V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17)  15  (2),  g.  (52  Vic.  No.  26)  11;  S.  A.  a.  (No.  557)  197; 
W.  A.  a.  (56  Vic.  No.  8)  199. 

Power  of  attorney  to  continue  in  force  until  notice  of  revocation  received.    305. 

Every  power  of  attorney  purporting  to  be  granted  by  any  foreign  company  as  herein- 
before mentioned  shall,  as  between  the  company,  its  successors  and  assigns,  on  the 
one  hand,  and  the  persons  dealing  with  the  attorney  of  such  company  and  aU  parties 
claiming  through  or  under  such  persons,  on  the  other  hand,  continue  in  force  (not- 
withstanding that  such  power  has  been  revoked,  or  the  company  wound  up  or 
dissolved)  until  the  attorney  of  the  company,  or  all  and  every  the  attorneys,  if 
more  than  one,  to  whom  such  power  is  given  have  received  notice  or  information 
of  such  revocation,  winding-up,  or  dissolution.  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906) 
U,  13;  V.  f.  (No.  1482)  72,  73;  T.  f.  (59  Vic.  No.  17)  7;  S.  A.  a.  (No.  557)  198;  W.  A.  a.  (56  Vic. 
No.  8)  200. 

Declaration  of  attorneys  to  be  sufficient  proof  of  non-revocation.    306.    1.  A 

statutory  declaration  by  the  attorney  of  any  foreign  company  that  he  has  not  received 
any  notice  or  information  of  the  revocation  of  the  power  of  attorney,  or  of  the 
winding-up  or  dissolution  of  the  company,  shall  be  taken  to  be  conclusive  proof 
that  no  such  revocation,  winding-up,  or  dissolution  has  taken  place.  2.  Where 
there  are  more  attorneys  than  one,  such  declaration  may  be  made  by  any  one  of 
the  attorneys.  —  E.  §  274;  N.  S.  W.  c.  (No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  T.  f. 
(59  Vic.  No.  17)  17;   S.  A.  u.  (No.  557)  206;   W.  A.  a.  (56  Vic.  No.  8)  209. 

Foreign  company  to  give  due  notice  of  intention  to  cease  carrying  on  business.  307. 

1.  Before  any  foreign  company  voluntarily  ceases  to  carry  on  business  in  any  part 
of  New  Zealand  at  least  three  months'  notice  shall  be  given  by  its  attorney  of  its 
intention  so  to  do,  and  such  notice  shall  be  published  in  at  least  three  consecutive 
issues  of  the  Gazette  and  of  some  newspaper  circulating  at  each  place  in  New  Zea- 
land where  the  company  carries  on  business.  2.  For  a  period  of  three  months  after 
the  first  gazetting  of  such  notice  legal  process  and  other  documents  may  be  served 
on  the  attorney  of  the  company  under  this  Act,  or,  if  there  is  no  such  attorney, 
then  by  leaving  the  same  at  any  office  or  place  of  business  where  the  company 
carried  on  business  prior  to  the  giving  of  the  notice  aforesaid,  and  such  service 
shall  be  as  effectual  as  if  the  notice  aforesaid  had  not  been  given.  —  N.  S.  W.  c. 
(No.  22  of  1906)  11,  13;  V.  f.  (No.  1482)  72,  73;  T.  f.  (59  Vic.  No.  17)  16;  S.  A.  a.  (No.  557)  205; 
Q.  1.  (59  Vic.  No.  2)  9;  W.  A.  a.  (56  Vic.  No.  8)  208. 

Evidence  of  incorporation  of  company.  308.  1.  A  certificate  of  incorporation 
given  under  the  hand  of  any  officer  who  may  by  the  law  of  the  country  in  which  such 
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foreign  company  purports  to  be  incorporated  be  authorised  to  grant  such  certificate, 
duly  verified  by  declaration  made  by  one  of  the  directors  or  the  manager  of  such 
company  before  a  mayor,  provost,  notary  public,  British  consul  or  vice-consul,  or 
other  person  lawfully  authorised  to  take  such  declaration,  shall  be  conclusive  evidence 
that  such  company  has  been  duly  incorporated.  2.  The  date  of  incorporation  men- 
tioned in  such  certificate  or  in  such  declaration  shall  be  deemed  to  be  the  date 
at  which  such  company  was  incorporated;  or  if  no  such  date  be  mentioned,  then 
the  date  of  such  certificate  shall  be  deemed  to  be  the  date  at  which  such  company 
was  incorporated.  3.  Where  no  certificate  of  incorporation  has  been  given,  an 
exemplification  of  any  Royal  charter,  or  a  copy  of  the  Act  or  instrument  of  in- 
corporation, or  any  document  of  a  similar  effect  to  a  certificate  of  incorporation 
under  which  the  foreign  company  purports  to  be  incorporated,  duly  verified  as  herein- 
before required,  shaU  be  sufficient  evidence  for  the  purposes  of  this  section.  4.  Noth- 
ing herein  shall  be  construed  as  Umiting  the  power  of  any  Court  to  receive  any 
evidence  of  the  incorporation  of  a  company  that  it  deems  sufficient.  —  N.  S.  W.  o. 
(No.  22  of  1906)  11;  V.  f.  (No.  1482)  72;  T.  f.  (59  Vic.  No.  17)  18;  S.  A.  a.  (No.  557)  207;  Q.  1. 
(59  Vie.  No.  2)  6,  10;  W.  A.  a.  (56  Vic.  No.  8)  210.  —  A  certificate  of  incorporation  of  a  com- 
pany registered  under  the  English  Companies  Acts,  purporting  to  be  under  the  hand  of  the 
Registrar  of  Joint  Stock  Companies  in  England,  is  sufficient  evidence  of  incorporation,  without 
proof  of  the  signature  of  the  Registrar  or  the  official  character  of  the  person  whose  signature 
is  affixed  to  the  certificate.  —  Shaw,  Savill,  &  Albion  Co.,  Ltd.  v.  Timaru  Harbour  Board,  6  L.  R. 
(N.  Z.)  456.  The  fact  that  a  company  carries  on  business  under  a  certain  name  is  evidence  of 
its  incorporation  under  that  name.  —  R.  v.  Waldmann,  L.  R.  1  C.  A.  (N.  Z.)  141. 

Act  not  to  authorise  issue  of  bank  or  promissory  notes.  309.  Nothing  in  this 
Part  of  this  Act  shall  be  construed  to  authorise  any  foreign  company  incorporated 
as  aforesaid  to  issue  notes  or  promissory  notes  payable  on  demand  in  New  Zealand. 

—  S.  A.  a.  (No.  557)  208;  W.  A.  a.  (56  Vic.  No.  8)  211. 

Winding-up. 

May  be  wound  up  by  the  Court.  310.  1.  Any  foreign  company  may  be  wound  up 
under  this  Act :  a)  Where  the  company  is  dissolved,  or  has  ceased  to  carry  on  business, 
or  is  carrying  on  business  only  for  the  purpose  of  winding  up  its  affairs;  b)  Where 
the  company  is  unable  to  pay  its  debts;  c)  Where  the  Court  is  of  opinion  that  it 
is  just  and  equitable  that  the  company  should  be  wound  up:  Provided  that  no 
company  shall  be  wound  up  under  this  Act  voluntarily,  or  subject  to  the  super- 
vision of  the  Court.  2.  AH  the  provisions  of  this  Act  relating  to  winding  up  apply 
to  the  winding-up  of  a  foreign  company.  —  T.  f.  (59  Vic.  No.  17)  21,  g.  (62  Vic.  No.  28) 
20,  21.  —  It  seems  that  under  this  section  the  Court  in  New  Zealand  has  jurisdiction  to  wind 
up  a  foreign  company  carrying  on  business  in  New  Zealand.  The  pendency  of  a  foreign  liquidation 
does  not  affect  the  jurisdiction  of  the  Court  to  make  a  winding-up  order  in  respect  of  the  company 
imder  such  liquidation,  although  the  Court  will,  as  a  matter  of  international  comity,  have  regard 
to  the  order  of  the  foreign  court.  —  Morison,  Law  of  Limited  Liability  Companies  in  New  Zealand, 
p.  285.  By  comity  the  New  Zealand  court  wiU  recognize  the  winding-up  order  of  the  court 
of  the  country  in  which  the  company  is  incorporated.  Where,  therefore,  the  leave  of  the  foreign 
court  to  bring  suit  in  the  Colony  against  the  company  in  process  of  being  wound  up  is  not  ob- 
tained, the  New  Zealand  courts  will  on  motion  stay  the  proceedings.  —  Bank  of  Otago  v.  Com- 
mercial Bank  of  New  Zealand,  Mac.  (N.  Z.)  233.  As  to  status  of  a  receiver  appointed  in  England 
in  a  suit  by  the  holders  of  debentures,  where  another  reciver  of  the  same  company  has  been 
appointed  by  the  Court  of  New  Zealand,  see  In  re  The  New  Zealand  Midland  Railway  Co.,  Ltd., 
19  L.  R.  (N.  Z.)  227. 

When  company  unable  to  pay  its  debts.  311.  A  foreign  company  shall,  for  the  pur- 
poses of  this  Act,  be  deemed  to  be  unable  to  pay  its  debts :  a)  If  a  creditor  to  whom  the 
company  is  indebted,  by  assignment  or  otherwise,  in  a  sum  exceeding  fifty  pounds 
has  served  on  the  company,  by  leaving  the  same  at  the  principal  place  of  business 
of  the  company,  or  by  deUvering  the  same  to  the  manager  or  some  director  or  prin- 
cipal officer  of  the  company,  or  by  otherwise  serving  the  same  in  such  manner  as 
the  Court  approves  or  directs,  a  demand  under  his  hand  requiring  the  company 
to  pay  the  sum  so  due,  and  the  company  has  for  the  space  of  twenty-one  days 
after  the  service  of  such  demand  faUed  to  pay  such  sum,  or  to  secure  or  compound 
for  the  same  to  the  satisfaction  of  the  creditor;  or  b)  If  an  action  or  other  proceed- 
ing has  been  commenced  against  any  member  of  the  company  for  any  debt  or 
demand  due  or  claimed  to  be  due  from  the  company  or  from  him  in  his  character 
of  member  of  the  company,  and  notice  in  writing  of  the  commencement  of  such 
proceeding  has  been  served  upon  the  company  in  the  manner  aforesaid,  and  the 
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company  has  not  within  ten  days  after  service  of  such  notice  paid,  secured,  or  com- 
pounded for  such  debt  or  demand,  or  procured  such  proceeding  to  be  stayed,  or 
indemnified  the  defendant  to  his  reasonable  satisfaction  against  such  proceeding; 
and  against  all  costs,  damages,  and  expenses  to  be  incurred  by  him  by  reason  thereof ;: 
er  c)  If  execution  or  other  process  issued  on  a  judgment,  decree,  or  order  obtained 
in  any  Court  in  favour  of  any  creditor  in  any  proceeding  commenced  by  such  creditor 
against  the  company,  or  any  member  thereof  as  such  member,  or  against  any  person 
authorised  to  be  sued  as  nominal  defendant  on  behalf  of  the  company,  is  returned 
unsatisfied;  or  d)  If  it  is  otherwise  proved  to  the  satisfaction  of  the  Court  that 
the  company  is  unable  to  pay  its  debts. 

Principal  office  to  be  deemed  to  be  registered  office.  312.  Where  proceedings 
are  taken  for  vdnding  up  a  foreign  company  the  principal  place  of  business  in  New 
Zealand  of  such  company  shall  for  all  purposes  of  this  Part  of  this  Act  be  deemed 
to  be  the  registered  office  of  the  company. 

Powers  of  liquidator  of  British  compaDy.  313.  The  Uquidator  of  a  foreign 
company  now  or  hereafter  being  wound  up  may  exercise  all  or  any  of  the  powers 
conferred  on  a  company  by  this  Part  of  this  Act. 

Powers  under  Companies'  Seals  Act.  314.  A  hquidator  of  a  company  incorporated 
in  the  United  Kingdom  may  exercise  all  or  any  of  the  powers  conferred  on  a  com- 
pany by  the  Imperial  Act  known  as  The  Companies  Seals  Act,  1864,  and  such  liqui- 
dator shall  be  deemed  to  have  had,  from  the  passing  thereof,  authority  to  exercise 
aU  or  any  of  such  powers. 

Declaration  of  liquidator  conclusive  as  to  certain  facts.  315.  Where  a  foreign  com- 
pany is  being  wound  up  a  declaration  made  by  the  Uquidator  before  a  mayor,  provost, 
notary  pubhc,  British  consul  or  vice-consul,  or  other  person  lawfully  authorised  to 
take  such  declaration,  indorsed  upon  or  annexed  to  any  instrument  appointing  or 
purporting  to  appoint  an  attorney  for  the  purposes  of  the  winding-up,  to  the  effect 
that :  a)  The  company  is  incorporated  in  Gleat  Britain  or  elsewhere  under  the  style 
mentioned  in  the  instrument;  b)  The  seal  affixed  thereto  is  the  common  seal  of 
the  company;  c)  The  seal  has  been  so  affixed  and  the  instrument  executed;  d)  The 
powers  and  authorities  purporting  to  be  conferred  by  the  said  instrument  upon  the 
person  therein  mentioned  have  been  authorised;  and  e)  The  person  making  the 
declaration  is  a  liquidator  of  the  company,  shall  be  final  and  conclusive  evidence 
of  the  facts  set  forth  therein. 

Protection  of  persons  dealing  with  liquidator.  316.  No  person  deaUng  bond 
fide  with  the  hquidator  of  a  foreign  company  now  or  hereafter  being  wound  up, 
whether  in  or  out  of  New  Zealand,  shall  be  affected  by  any  invahdity  or  irre- 
gularity in  or  about  the  winding-up  of  such  company,  or  the  appointment  of 
such  hquidator. 

Who  to  be  deemed  contributories  in  the  event  of  foreign  company  being  wound  up. 
317.  1 .  In  the  event  of  a  foreign  company  being  wound  up  every  person  shaU  be  deemed 
to  be  a  contributory  who  is  hable  to  pay  or  contribute  to  the  payment  of  any  debt 
or  liabUity  of  the  company,  or  to  pay  or  contribute  to  the  payment  of  any  sum 
for  the  adjustment  of  the  rights  of  the  members  amongst  themselves,  or  to  pay 
or  contribute  to  the  payment  of  the  costs,  charges,  and  expenses  of  winding  up 
the  company.  2.  Every  such  contributory  shall  be  liable  in  the  course  of  the  winding- 
up  to  contribute  to  the  assets  of  the  company  aU  sums  due  from  him  in  respect  of 
any  such  habiUty  as  aforesaid.  3.  In  the  event  of  the  death  or  bankruptcy  of  any 
contributory  the  provisions  hereinbefore  contained  with  respect  to  the  representa- 
tives of  a  deceased  contributory,  and  to  the  assignee  of  a  bankrupt  contributory, 
shall  apply. 

Stay  of  proceedings  where  petition  presented  for  winding-up.  318.  The  Court 
may,  at  any  time  after  the  presentation  of  a  petition  for  winding  up  a  foreign  company, 
and  before  making  an  order  for  winding  up  the  company,  upon  the  appUcation  of 
the  company  or  of  any  creditor  or  contributor  of  the  company,  restrain  further 
proceedings  in  any  action  or  other  proceeding  against  any  contributory  of  the  com- 
pany, or  against  the  company,  upon  such  terms  as  the  Court  thinks  fit. 

After  order  for  winding  up  no  proceedings  to  be  taken  without  leave  of  Court. 
3l9.  Where  an  order  is  made  for  winding  up  a  foreign  company  no  action  or  other 
proceeding  shall  be  commenced  or  proceeded  with  against  any  contributory  of  the 
company  in  respect  of  any  debt  due  by  the  company  except  with  the  leave  of  the 
Court  and  subject  to  such  terms  as  the  Court ;  imposes. 
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Property  of  company  may  be  vested  in  Official  Liquidator,  etc.  320.  1 .  If  any  foreign 
company  has  no  power  to  sue  and  be  sued  in  a  common  name,  or  if  for  any  reason 
it  appears  expedient,  the  Court  may,  by  the  order  made  for  winding  up  such  com- 
pany or  by  any  subsequent  order,  direct  that  all  property,  including  all  interests, 
claims,  and  rights  in,  to,  and  out  of  property,  and  including  things  in  action  belong- 
ing to  or  to  be  vested  in  the  company,  or  belonging  to  or  vested  in  any  person  or 
persons  upon  trust  for  or  on  behalf  of  the  company,  or  any  part  of  such  property, 
shall  vest  in  the  Official  Liquidator,  and  thereupon  the  same  or  such  part  thereof 
as  is  specified  in  the  order  shall  vest  accordingly.  2.  The  Official  Liquidator  may 
in  his  official  name,  or  in  such  name  or  names  and  after  giving  such  indemnity  as 
the  Court  directs,  bring  or  defend  any  action  or  other  proceeding  relating  to  any 
property  vested  in  him,  or  necessary  to  be  brought  or  defended  for  the  purposes 
of  effectually  winding  up  the  foreign  company  and  recovering  the  property 
thereof. 

Provisions  in  this  Part  of  Act  cumulative.  Application  of  other  Parts  of  Act 
to  unregistered  companies.  321.  1.  The  provisions  of  this  Part  of  this  Act  shall 
be  deemed  to  be  in  addition  to  and  not  in  restriction  of  any  provisions  hereinbefore 
contained  with  respect  to  the  winding-up  of  companies  by  the  Court.  2.  Where  a 
foreign  company  is  being  wound  up  under  this  Act  the  Court  or  Official  Liquidator 
may  exercise  any  powers  or  do  any  act  that  might  be  exercised  or  done  by  it  or 
him  in  winding  up  companies  formed  vmder  this  Act ;  but  a  foreign  company  shall 
not,  except  in  the  event  of  its  being  wound  up,  be  deemed  to  be  a  company 
under  this  Act,  and  then  only  to  the  extent  provided  by  this  Part  of  this  Act. 

Part  X.    Miscellaneous  Provisions. 

Provisions  as  to  associations  formed  for  purposes  not  of  gain.  Prohibition  against 
certain  companies  holding  land.  322.  1.  Where  any  association  desires  to  be  re- 
gistered under  this  Act  as  a  limited  company,  if  it  is  proved  to  the  Governor  in 
Council  that  such  association  is  formed  for  the  purpose  of  promoting  art,  science, 
religion,  charity,  or  any  other  useful  object,  and  that  it  intends  to  apply  its  profits, 
if  any,  or  other  income  in  promoting  such  objects,  and  to  prohibit  the  payment 
of  any  dividend  or  bonus  to  its  members,  the  Governor  may,  by  Order  in  Council, 
direct  such  association  to  be  registered  with  limited  hability  without  the  addition 
of  the  word  "hmited"  to  its  name.  2.  Such  associations  may  be  registered  accord- 
ingly, and  upon  registration  shall  enjoy  all  the  privileges  and  be  subject  to  the 
obUgations  by  this  Act  conferred  or  imposed  on  hmited  companies:  Provided  that 
none  of  the  provisions  of  this  Act  requiring  a  hmited  company  to  use  the  word 
"hmited"  as  any  part  of  its  name,  or  to  pubUsh  its  name,  or  to  send  a  list  of  its 
members,  directors,  or  managers  to  the  Registrar,  shall  apply  to  an  association  so 
registered.  3.  Such  Order  in  Council  may  be  granted  upon  such  conditions  and 
subject  to  such  regulations  as  are  prescribed  therein;  and  such  conditions  and 
regulations  shall  be  binding  on  the  association,  and  may,  at  the  option  of  the  Gov- 
ernor in  Council,  be  inserted  in  the  memorandum  of  association  and  articles  of 
association,  or  in  either  of  such  documents.  4.  No  such  company  shall,  without 
the  sanction  of  the  Governor  in  Council,  hold  more  than  two  acres  of  land: 
Provided  that  the  Governor  in  Council  may  empower  any  such  company  to 
hold  lands  in  such  quantity  and  subject   to  such  conditions  as  he  thinks  fit. 

—  E.  §§  19,  20;  N.  S.  W.  a.  (No.  40  of  1899)  52,  53;  V.  a.  (No.  1074)  181,  182;  T.  c. 
(59  Vie.  No.  19)  9;  Q.  f.  (53  Vic.  No.  18)  26;  Q.  e.  (27  Vic.  No.  4)  20.  —  Cp.  E.  7  Edw.  7, 
c.  50,  §  42. 

Forms  in  third  Schedule  to  be  used.  323.  The  forms  set  forth  in  the  third 
Schedule  hereto,  or  forms  as  near  thereto  as  circumstances  admit,  shall  be  used 
in  all  matters  to  which  such  forms  refer. 

Governor  in  Council  may  alter  forms.  324.  The  Governor  in  Council  may 
from  time  to  time  make  such  alterations  in  the  tables  and  forms  contained  in  the 
Schedules  hereto,  or  make  such  additions  to  the  said  forms,  as  he  deems  requisite, 
so  long  as  he  does  not  increase  the  amount  of  fees  payable  to  the  Registrar  men- 
tioned in  the  second  Schedule.  —  E.  §  118;  N.  S.  W.  a.  (No.  40  of  1899)  74;  V.  a.  (No.  1074) 
70;  T.  a.  (33  Vic.  No.  22)  76;  S.  A.  a.  (No.  557)  63;  Q.  o.  (27  Vio.  No.  4)  70;  W.  A.  a.  (56  Vic. 
No.  8)  65. 

Alterations  to  be  gazetted.  325.  Any  such  table  or  form,  when  altered,  shall 
be  gazetted,  and  thereupon  it  shall  have  the  same  force  as  if  it  were  included  in 


COMPANIES  ACT,  1908.  65& 

the  appropriate  Schedule  hereto ;  but  no  alteration  made  by  the  Governor  in  Council 
in  Table  A  in  the  second  Schedule  hereto  shall  affect  any  company  registered 
prior  to  the  date  of  such  alteration,  or  repeal  as  respects  such  company  any 
portion   of   such  table.   —  See  notes  to  §  324,  supra. 

Part  XI.     Special  as  to  Fire  and  Marine  Insurance  Companies. 

[§§  326 — 339  relate  to  insurance  companies.] 

Part  XII.    Mining  Companies. 
[§§  340 — 371  relate  to  mining  companies.] 

Schedules. 

First  Schedule. 
Enactments  consolidated. 
1889,  No.  14.     The  Fire  and  Marine  Insurance  Companies  Act,  1889. 

1903,  No.  53.     The  Companies  Act,  1903. 

1904,  No.  39.     The  Mining  Companies  Act,  1904. 

1906,  No.  58.     The  Statute  Law  Amendment  Act,  1906:   Section  4,  ako  section  11,  so 
far  as  appUcahle. 

Second  Schedule. 
Table  A.    Regulations  for  Management  of  a  Company  Limited  by  Shares. 

Shares. 

1.  The  shares  shall  be  under  the  control  of  the  directors,  who  may  allot  or  otherwise  dispose 
of  the  same  to  such  persons  on  such  terms  and  conditions  and  at  such  times  as  the  directora 
think  fit. 

2.  Upon  any  offer  of  shares  to  the  public  for  subscription  the  company  may  pay  a  commission 
of  not  more  than  5  per  cent,  on  the  nominal  amount  of  the  shares,  in  pursuance  of  the  powers 
in  that  behalf  expressly  conferred  by  The  Companies  Act,  1908. 

3.  If  by  the  conditions  of  allotment  of  any  share  the  whole  or  part  of  the  amount  thereof 
shall  be  payable  by  instalments,  every  such  instalment  shall  when  due  be  paid  to  the  company 
by  the  person  who  for  the  time  being  shall  be  the  registered  holder  of  the  share. 

4.  The  joint  holders  of  a  share  shall  be  severally  as  well  as  jointly  liable  for  the  payment 
of  aU  LnstalmentB  and  calls  due  in  respect  of  such  share. 

5.  The  company  shall  be  entitled  to  treat  the  registered  holder  of  any  share  as  the  absolute 
owner  thereof,  and  accordingly  shall  not  be  bound  to  recognise  any  partial,  equitable,  or  other 
claim  to,  or  interest,  or  any  interest  in  the  nature  of  a  trust  or  otherwise  in  any  shares  or  stock, 
or  any  other  right  in  respect  of  any  shares  or  stock  save  as  herein  provided. 

Certificates. 

6.  The  certificates  of  title  to  shares  or  stock  shall  be  issued  under  the  seal  of  the  company, 
and  signed  by  two  directors  and  countersigned  by  the  secretary  or  some  other  person  appointed 
by  the  directors. 

7.  Every  member  shall  be  entitled,  free  of  charge,  to  one  certificate  for  all  the  shares  or 
stock  registered  in  his  name,  or  to  several  certificates,  each  for  a  part  of  such  shares  or  stock. 
Every  certificate  of  shares  shall  specify  the  number  and  denoting  numbers  of  the  shares  in  respect 
of  which  it  is  issued,  and  the  amount  paid  up  thereon. 

8.  If  any  certificate  be  worn  out  or  defaced,  then  upon  production  thereof  to  the  directors 
they  may  order  the  same  to  be  cancelled,  and  may  issue  a  new  certificate  in  lieu  thereof;  and 
if  any  certificate  be  lost  or  destroyed,  then  upon  proof  thereof  to  the  satisfaction  of  the  directors, 
and  upon  such  indemnity  as  the  directors  deem  adequate  being  given,  a  new  certificate  in  Ueu 
thereof  shall  be  given  to  the  person  entitled  to  such  lost  or  destroyed  certificate. 

9.  The  sum  of  one  shilling  or  such  smaller  sum  (if  any)  as  the  directors  may  determine' 
ehall  be  paid  to  the  company  for  every  certificate  issued  under  Regulation  8. 

10.  The  certificate  of  shares  or  stock  registered  in  the  names  of  two  or  more  persons  may 
be  delivered  to  the  person  first  named  on  the  register,  subject  to  any  special  arrangement  to  the 
contrary  being  made  with  the  consent  of  the  directors,  but  the  directors  may,  before  delivering 
Buch  certificate  of  shares  or  stock,  require  the  receipt  for  the  same  of  all  persons  registered  as 
entitled  to  such  shares  or  stock. 

Calls. 

11.  The  directors  may  from  time  to  time  make  such  calls  as  they  think  fit  upon  the  mem- 
bers in  respect  of  all  moneys  unpaid  on  the  shares  held  by  them  respectively  and  not  by  the 
conditions  of  allotment  thereof  made  payable  at  fixed  times,  and  each  member  shall  pay  the 
amount  of  every  call  so  made  on  him  to  the  persons  and  at  the  times  and  places  appointed  by 
the  directors.    A  call  may  be  made  payable  by  instalments. 
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12.  A  call  shall  be  deemed  to  have  been  made  at  the  time  when  the  resolution  of  the  di- 
rectors authorising  such  call  was  passed. 

13.  Fourteen  days'  notice  of  any  call  shall  be  given  specifying  the  time  and  place  of  pay- 
ment and  to  whom  such  call  shall  be  paid. 

14.  If  the  sum  payable  in  respect  of  any  call  or  instalment  be  not  paid  on  or  before  the 
day  appointed  for  payment  thereof,  the  holder  for  the  time  being  of  the  share  in  respect  of  which 
the  call  shall  have  been  made  or  the  instalment  shall  be  due  shall  pay  interest  for  the  same  at 
the  rate  of  six  pounds  per  centum  per  annum  from  the  day  appointed  for  the  payment  thereof 
to  the  time  of  the  actual  payment. 

15.  On  the  trial  or  hearing  of  any  action  for  the  recovery  of  any  money  due  for  any  call 
it  shall  be  sufficient  to  prove  that  the  name  of  the  member  sued  is  entered  in  the  register  of 
members  of  the  company  as  the  holder  or  one  of  the  holders  of  the  shares  in  respect  of  which 
such  debt  accrued;  that  the  resolution  making  the  call  is  duly  recorded  in  the  minute-book, 
and  that  aotice  of  such  call  was  duly  given  to  the  member  sued  in  pursuance  of  these  regulations ; 
and  it  shall  not  be  necessary  to  prove  the  appointment  or  qualification  of  the  directors  who 
made  such  call,  nor  any  other  matter  whatsoever;  and  the  proof  of  the  matters  aforesaid  shall 
be  conclusive  evidence  of  the  debt. 

16.  The  directors  may,  if  they  think  fit,  receive  from  any  member  willing  to  advance  the 
same  all  or  any  part  of  the  money  due  upon  the  shares  held  by  him  beyond  the  sums  actually 
called  for;  and  upon  the  money  so  paid  in  advance,  or  so  much  thereof  as  from  time  to  time 
exceeds  the  amoimt  of  the  calls  then  made  upon  the  shares  in  respect  of  which  such  advance  has 
been  made,  the  company  may,  if  the  directors  think  fit,  pay  interest  at  such  rate  as  the  member 
paying  such  sum  in  advance  and  the  directors  agree  upon;  but  no  shareholder  shall  be  entitled 
as  of  right  to  any  interest  on  any  money  so  paid  in  advance,  and  the  directors  may  decline  to 
pay  any  interest. 

Forfeiture  and  lien. 

17.  If  any  member  fail  to  pay  any  call  or  instalment  on  or  before  the  day  appointed  for 
the  payment  of  the  same  the  directors  may  at  any  time  thereafter  during  such  time  as  the  call  or 
instalment  remains  unpaid  serve  a  notice  on  such  member  requiring  him  to  pay  the  same, 
together  with  any  interest  that  may  have  accrued  and  all  expenses  that  may  have  been  incurred 
by  the  company  by  reason  of  such  non-payment. 

18.  The  notice  shall  name  a  day  (not  being  less  than  fourteen  days  from  the  date  of  the 
notice)  and  a  place  or  places  on  and  at  which  such  call  or  instalment  and  such  interest  and  ex- 
penses as  aforesaid  are  to  be  paid.  The  notice  shall  also  state  that  in  the  event  of  non-payment 
at  or  before  the  time  and  at  the  place  appointed  the  shares  in  respect  of  which  the  call  was  made 
or  instalment  is  payable  will  be  Uable  to  be  forfeited. 

19.  If  the  requisitions  of  any  such  notice  as  aforesaid  are  not  complied  with,  any  shares 
in  respect  of  which  such  notice  has  been  given  may  at  any  time  thereafter  before  payment  of  all 
calls  or  instalments,  interest,  and  expenses  due  in  respect  thereof  be  forfeited  by  a  resolution 
of  the  directors  to  that  effect.  Such  forfeiture  shall  include  all  dividends  declared  in  respect 
of  the  forfeited  shares  and  not  actually  paid  before  the  forfeiture. 

20.  When  any  share  shall  have  been  so  forfeited,  notice  of  the  resolution  shall  be  given 
to  the  member  in  whose  name  it  stood  immediately  prior  to  the  forfeiture;  and  an  entry  of  the 
forfeiture,  with  the  date  thereof,  shall  forthwith  be  made  in  the  register. 

21.  Any  share  so  forfeited  shall  be  deemed  to  be  the  property  of  the  company,  and  the 
directors  may  sell,  reaUot,  and  otherwise  dispose  of  the  same  in  such  manner  as  they  think  fit. 

22.  The  directors  may  by  resolution,  at  any  time  before  any  share  so  forfeited  shall  have 
been  sold,  reallotted,  or  otherwise  disposed  of,  annul  the  forfeiture  thereof  upon  such  conditions 
as  they  think  fit. 

23.  Any  member  whose  shares  have  been  forfeited  shall  notwithstanding  be  liable  to 
pay,  and  shall  forthwith  pay,  to  the  company  all  calls,  instalments,  interest,  and  expenses  owing 
upon  or  in  respect  of  such  shares  at  the  time  of  forfeiture,  together  with  interest  thereon,  from 
the  time  of  forfeiture  until  payment,  at  six  per  centum  per  annum;  and  the  directors  may  en- 
force the  payment  thereof  if  they  think  fit. 

24.  The  company  shall  have  a  first  and  paramount  hen  upon  all  the  shares  registered  in 
the  name  of  each  member  (whether  solely  or  jointly  with  others)  for  his  debts,  liabilities,  and 
engagements  solely  or  jointly  with  any  other  person  to  or  with  the  company,  whether  the  period 
for  the  repayment,  fulfilment,  or  discharge  thereof  shall  have  actually  arrived  or  not;  and  such 
lien  shall  extend  to  all  dividends  from  time  to  time  declared  in  respect  of  such  shares.  Unless 
otherwise  agreed,  the  registration  of  a  transfer  of  shares  shall  operate  as  a  waiver  of  the  company's 
lien,  if  any,  on  such  shares. 

25.  For  the  purpose  of  enforcing  such  lien  the  directors  may  sell  the  shares  subject  thereto 
in  such  manner  as  they  think  fit;  but  no  sale  shall  be  made  until  notice  in  writing  of  the  intention, 
to  sell  shall  have  been  served  on  such  member,  his  executors  or  administrators,  and  default 
shall  have  been  made  by  him  or  them  in  the  payment,  fuKilment,  or  discharge  of  such  debts, 
UabiUties,  or  engagements  for  seven  days  after  such  notice. 

26.  The  net  proceeds  of  any  such  sale  shall  be  apphed  in  or  towards  satisfaction  of  such 
debts,  liabilities,  or  engagements,  and  the  residue,  if  any,  paid  to  such  member,  his  executors, 
administratois,  successors,  or  assigns. 
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27.  A  certificate  under  the  hands  of  two  of  the  directors  and  countersigned  by  the  secre- 
tary that  the  power  of  sale  hereinbefore  mentioned  has  arisen  and  is  exercisable  by  the  company- 
under  these  articles  shall  be  conclusive  evidence  thereof. 

28.  Upon  any  sale  after  forfeiture,  or  for  enforcing  a  hen  in  purported  exercise  of  the  power* 
hereinbefore  given,  the  directors  may  cause  the  purchaser's  name  to  be  entered  in  the  register 
in  respect  of  the  shares  sold,  and  the  purchaser  shall  not  be  bound  to  see  to  the  regularity  ofr 
the  proceedings  or  to  the  application  of  the  purchase-money;  and  after  his  name  has  been  entered 
in  the  register  in  respect  of  such  shares  the  vaUdity  of  the  sale  shall  not  be  impeached  by  any. 
person,  and  the  remedy  of  any  person  aggrieved  by  the  sale  shall  be  in  damages  only  and  against 
the  company  exclusively. 

Transfer  of  shares. 

29.  The  instrument  of  transfer  of  any  share  shall  be  signed  both  by  the  transferor  and' 
transferee,  and  the  transferor  shall  be  deemed  the  holder  of  such  share  until  the  name  of  the' 
transferee  is  entered  in  the  register  in  respect  thereof. 

30.  The  instrument  of  transfer  of  any  share  shall  be  in  writing  in  the  usual  form,  or  in  the 
following  form  or  as  near  thereto  as  circumstances  will  admit: 

I,  ,  of  ,  in  consideration  of  the  sum  of  pounds  paid  t6. 

me  by  ,  of  (hereinafter  called  "the  said  transferee"),  do  hereby  transfer 

to  the  said  transferee  shares  numbered  in  the  Company  (Li- 

mited), to  hold  unto  the  said  transferee,  his  executors,  administrators,  and  assigns,  subject  to 
the  several  conditions  on  which  I  held  the  same  immediately  before  the  execution  hereof;  and 
I,  the  said  transferee,  do  hereby  agree  to  take  the  said  shares,  subject  to  the  conditions  aforesaid. 

As  witness  our  hands  the  day  of  . 

Witness  to  the  signature  of,  &o. 

31.  No  transfer  shall  be  made  to  an  infant  or  person  of  unsound  mind. 

32.  Every  instrument  of  transfer  shall  be  left  at  the  office  for  registration,  accompanied 
by  the  certificate  of  the  shares  to  be  transferred  and  such  other  evidence  as  the  company  may 
require  to  prove  the  title  of  the  transferor  or  his  right  to  transfer  the  shares. 

33.  All  instruments  of  transfer  which  shall  be  registered  shall  be  retained  by  the  company,, 
but  any  instrument  of  transfer  which  the  directors  may  decline  to  register  shaU  be  returned  to 
the  person  depositing  the  same. 

34.  A  fee  not  exceeding  two  shillings  and  sixpence  may  be  charged  for  each  transfer,  and 
shall,  if  required  by  the  directors,  be  paid  before  the  registration  thereof. 

35.  The  transfer-books  and  register  of  members  may  be  closed  during  such  time  as  the 
directors  think  fit,  not  exceeding  in  the  whole  thirty  days  in  each  year. 

36.  The  directors  may  refuse  to  register  any  transfer  of  a  share  or  shares:  a)  Where  the 
company  has  a  hen  on  the  share  or  shares;  b)  Where  it  is  not  proved  to  their  satisfaction  that 
the  proposed  transferee  is  a  responsible  person. 

Transmission  of  shares. 

37.  The  executors  or  administrators  of  a  deceased  member  (not  being  one  of  several  joint 
holders)  shall  be  the  only  persons  recognised  by  the  company  as  having  any  title  to  the  shares 
registered  in  the  name  of  such  member,  and  in  case  of  the  death  of  any  one  or  more  of  the  joint 
holders  of  any  registered  shares  the  survivor  or  survivors  shall  be  the  only  persons  recognised' 
by  the  company  as  having  any  title  to  or  interest  in  such  shares. 

38.  Any  committee  of  a  lunatic  member  or  any  person  becoming  entitled  to  shares  in 
consequence  of  the  death  or  bankruptcy  of  any  member,  upon  producing  such  evidence  that 
he  sustains  the  character  in  respect  of  which  he  proposes  to  act  under  this  article  or  of  his  title 
as  the  directors  think  sufficient,  may,  with  the  consent  of  the  directors,  be  registered  as  a  member 
in  respect  of  such  shares,  or  may  transfer  such  shares. 

Conversion  of  shares  into  stock. 

39.  The  company  in  general  meeting  may  convert  any  paid-up  shares  into  stock. 

40.  When  any  shares  shall  have  been  converted  into  stock  the  several  holders  of  such 
stock  may  thenceforth  transfer  their  respective  interests  therein  or  any  part  of  such  interests 
in  the  same  manner  and  subject  to  the  same  regulations  as  and  subject  to  which  shares  in  the 
capital  of  the  company  may  be  transferred,  or  as  near  thereto  as  circumstances  admit. 

41.  The  stock  shall  confer  on  the  holders  thereof  respectively  the  same  privileges  and 
advantages  as  regards  participation  in  profits  and  voting  at  meetings  of  the  company,  and  for 
other  purposes,  as  would  have  been  conferred  by  shares  of  equal  amount  in  the  capital  of  th^ 
company,  but  so  that  none  of  such  privileges  or  advantages  except  the  participation  in  profits 
of  the  company  shall  be  conferred  by  any  such  aMquot  part  of  consolidated  stock  as  would  not, 
if  existing  in  shares,  have  conferred  such  privileges  and  advantages.  And,  save  as  aforesaid, 
all  the  provisions  herein  contained  shaU,  as  far  as  circumstances  will  admit,  apply  to  stock  as. 
well  as  to  shares.  No  such  conversion  shaU  affect  or  prejudice  any  preference  or  other  special 
privilege. 

Increase  of  capital. 
^2l.   The  company  in  general  meeting  may  from  time  to  time  increase  the  capital  by  the 
creation  of  new  shares  of  such  amount  as  may  be  deemed  expedient. 
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43.  The  new  shares  may  be  issued  upon  such  terms  and  conditions,  and  with  such  rights 
and  privileges  annexed  thereto,  as  the  company  in  general  meeting  shall  determine,  and  in 
particular  such  shares  may  be  issued  with  a  preferential  or  qualified  right  to  dividends  and  in 
the  distribution  of  assets  of  the  company,  and  with  a  special  right  of  voting. 

44.  The  company  may  before  the  issue  of  new  shares  determine  that  the  same  or  any 
of  them  shall  be  offered  in  the  first  instance  to  all  the  then  members  in  proportion  to  the  amount 
of  the  capital  held  by  them,  or  make  any  other  provision  as  to  the  issue  and  allotment  of  the 
new  shares;  but  in  default  of  any  such  determination,  or  so  far  as  the  same  shaU  not  extend,  the 
new  shares  may  be  dealt  with  as  if  they  formed  part  of  the  shares  in  the  original  ordinary  capital 

45.  Except  so  far  as  otherwise  provided  by  the  conditions  of  issue,  any  capital  raised  by 
the  creation  of  new  shares  shall  be  considered  part  of  the  original  ordkiary  capital,  and  shall 
be  subject  to  the  provisions  herein  contained  with  reference  to  the  payment  of  calls  and  instal- 
ments, transfer  and  transmission,  forfeiture,  lien,  and  otherwise. 

Reduction  of  capital.     Consolidation  and  subdivision  of  shares. 

46.  The  company  may  from  time  to  time  reduce  the  capital  or  subdivide  and  consoUdate 
shares  in  the  manner  and  with  all  or  any  of  the  incidents  prescribed  or  allowed  by  The  Com- 
panies Act,  1908. 

Oeneral  Meetings. 

47.  The  statutory  general  meeting  shall  be  held  at  such  time  within  the  limits  of  time 
prescribed  for  the  statuory  meeting  by  The  Companies  Act,  1908,  and  at  such  place  as  the  di- 
rectors may  determine. 

48.  Subsequent  general  meetings  shall  be  held  once  in  every  subsequent  year,  at  such 
time  and  place  as  may  be  determined  by  the  directors. 

49.  The  above-mentioned  general  meetings  shaU  be  called  ordinary  general  meetings. 
All  other  meetings  of  the  company  shall  be  called  extraordinary  general  meetings. 

60.  The  directors  may  whenever  they  think  fit,  and  they  shall  upon  a  requisition  in  writing 
by  a,  member  or  members  holding  not  less  than  one-tenth  of  the  issued  capital,  convene  an 
extraordinary  general  meeting. 

51.  Any  such  requisition  shall  specify  the  object  of  the  meeting  required,  and  shall  be 
signed  by  the  members  making  the  same,  and  shall  be  deposited  at  the  office.  It  may  consist 
of  several  documents  in  like  form,  each  signed  by  one  or  more  of  the  requisitionists.  The  meeting 
must  be  convened  for  the  purposes  specified  in  the  requisition,  and,  if  convened  otherwise  than 
by  the  directors,  for  those  purposes  only. 

52.  In  case  the  directors  for  fourteen  days  after  such  deposit  fail  to  convene  an  extra- 
ordinary general  meeting  to  be  held  within  twenty-one  days  from  the  time  of  such  deposit,  the 
requisitionists,  or  a  majority  in  value  of  them,  may  themselves  convene  a  meeting  to  be  held 
not  later  than  three  calendar  months  after  the  date  of  such  deposit. 

53.  Seven  clear  days'  notice,  specifying  the  place,  day,  and  hour  of  any  meeting,  and  the 
purpose  for  which  it  is  to  be  held,  shall  be  given  either  by  advertisement  or  by  notice  sent  by 
post,  or  otherwise  served  as  hereinafter  provided.  Whenever  any  meeting  is  adjourned  for 
twenty-one  days  or  more,  at  least  four  days'  notice  of  the  place  and  hour  of  holding  such  ad- 
journed meeting  shall  be  given  in  Mke  manner. 

54.  The  accidental  omission  to  give  or  non-receipt  of  any  such  notice  to  or  by  any  of  the 
members  shall  not  invalidate  any  resolution  passed  at  the  meeting  to  which  such  notice  related. 

Proceedings  at  general  meetings 

55.  The  business  of  an  ordinary  general  meeting  (other  than  the  statutory  meeting)  shall 
be  to  receive  and  consider  the  statement  of  income  and  expenditure,  and  the  balance-sheet, 
the  reports  of  the  directors  and  of  the  auditor,  and  any  matters  incident  thereto,  to  elect  directors 
and  other  officers  in  the  place  of  those  retiring  by  rotation,  and  to  decide  on  the  recommendation 
of  the  directors  as  regards  dividends,  and  to  transact  any  other  business  which,  by  statute,  ought 
to  be  transacted  at  an  ordinary  meeting.  All  other  business  transacted  at  an  ordinary  general 
meeting,  and  all  business  transacted  at  an  extraordinary  general  meeting,  shall  be  deemed 
special. 

56.  Five  members  personally  present  shall  be  a  quorum  for  a  general  meeting  for  the  choice 
of  a  chairman,  the  declaration  of  a  dividend,  and  the  adjournment  of  the  meeting.  For  aU  other 
purposes  the  quorum  for  a  general  meeting  shall  be  members  personally  present  not  being  less 
than  seven  in  number  and  holding  or  representing  by  proxy,  as  by  these  regulations  provided, 
not  less  than  one-fifth  part  of  the  issued  capital  of  the  company.  No  business  shall  be  trans- 
acted at  any  general  meeting  unless  the  quorum  requisite  be  present  at  the  commencement 
of  the  business. 

57.  The  chairman  of  directors  shall  be  entitled  to  take  the  chair  at  every  general  meeting, 
or  if  there  be  no  such  chairman,  or  if  at  any  meeting  he  shall  not  be  present  vidthin  fifteen  minutes 
after  the  time  appointed  for  holding  such  meeting,  the  members  present  shall  choose  another 
director  as  chairman,  and  if  no  director  be  present,  or  if  all  the  directors  present  decline  to  take 
the  chair,  then  the  members  present  shaU  choose  one  of  their  number  to  be  chairman. 

58.  If  within  half  an  hour  from  the  time  appointed  for  the  meeting  a  quorum  is  not  present, 
the  meeting,  if  convened  upon  such  requisition  as  aforesaid,  shall  be  dissolved;  but  in  any  other 
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case  it  shall  stand  adjourned  to  the  same  day  in  the  next  week  at  the  same  time  and  place,  and 
if  at  such  adjourned  meeting  a  quorum  be  not  present  those  members  who  are  present  shall  be 
a  quorum,  and  may  transact  the  business  for  which  the  meeting  was  called. 

59.  Every  question  submitted  to  a  meeting  shall  be  decided  in  the  first  instance  by  a  show 
of  hands;  and  in  the  case  of  an  equaUty  of  votes  the  chairman  shall,  both  on  show  of  hands  and 
at  the  poll,  have  a  casting-vote  in  addition  to  the  votes  or  vote  to  which  he  may  be  entitled 
as  a  member. 

60.  At  any  general  meeting,  unless  a  poll  is  demanded  by  the  chairman,  or  by  at  least  five 
members  holding  or  representing  by  proxy  or  entitled  to  vote  in  respect  of  at  least  one-fifth  of 
the  capital  represented  at  the  meeting,  a  declaration  by  the  chairman  that  a  resolution  has 
been  carried,  or  carried  by  a  particular  majority,  or  lost,  or  not  carried  by  a  particular  majority, 
and  an  entry  to  that  effect  in  the  book  of  proceedings  of  the  company,  shaU  be  conclusive  evi- 
dence of  the  fact  without  proof  of  the  number  or  proportion  of  the  votes  recorded  in  favour  of 
or  against  such  resolution.  The  provision  that  the  five  members  demanding  a  poU  shall  hold 
at  least  one-fifth  of  the  capital  shall  not  apply  to  a  poll  demanded  in  respect  of  a  special 
resolution. 

61.  If  a  poll  be  demanded  as  aforesaid,  it  shall  be  taken  in  such  manner  and  at  such  time 
and  place  as  the  chairman  of  the  meeting  may  direct,  and  either  at  once  or  after  an  interval 
or  adjournment  or  otherwise,  and  the  result  of  the  poll  shall  be  deemed  to  be  the  resolution 
of  the  meeting  at  which  the  poll  was  demanded.    Tbe  demand  of  a  poll  may  be  withdrawn. 

62.  The  chairman  of  a  general  meeting  may,  with  the  consent  of  the  meeting,  adjourn 
the  same  from  time  to  time  and  from  place  to  place,  but  no  business  shall  be  transacted  at  any 
adjourned  meeting  other  than  the  business  left  unfinished  at  the  meeting  from  which  the  ad- 
journment took  place. 

63.  Any  poU  duly  demanded  on  the  election  of  a  chairman  of  a  meeting  or  on  any  question 
of  adjournment  shall  be  taken  at  the  meeting,  and  without  adjournment. 

64.  The  demand  of  a  poll  shall  not  prevent  the  continuance  of  a  meeting  for  the  transaction 
of  any  business  other  than  the  question  on  which  a  poU  has  been  demanded. 

Votes  of  members. 

65.  On  a  show  of  hands  every  member  present  in  person  shall  have  one  vote,  and  upon 
a  poU  every  member  present  in  person  or  by  proxy  shall  have  one  vote  for  every  share  held  by 
him  in  respect  of  which  there  is  no  pajrment  in  arrear. 

66.  Any  person  who  is  entitled  to  transfer  any  share  or  stock,  though  not  the  registered 
holder  thereof,  may  vote  at  any  general  meeting  in  respect  of  such  share  or  stock  as  if  he  were 
the  registered  holder  if  not  less  than  forty-eight  hours  before  the  time  of  holding  the  meeting 
at  which  he  proposes  to  vote  he  has  satisfied  the  directors  of  his  right  to  transfer  such  share  or 
stock,  or  if  the  directors  have  previously  admitted  his  right  to  vote  at  such  meeting  in  respect 
thereof. 

67.  Where  there  are  joint  registered  holders  of  any  share  or  stock  any  one  of  such  persons 
may  vote  at  any  meeting  either  personally  or  by  proxy  in  respect  of  such  share  or  stock  as  if  he 
were  solely  entitled  thereto;  and  if  more  than  one  of  such  joint  holders  be  present  at  any  meeting 
personally  or  by  proxy,  that  one  of  the  said  persons  so  present  whose  name  stands  first  on  the 
register  in  respect  of  such  share  or  stock  shall  alone  be  entitled  to  vote  in  respect  thereof.  Several 
executors  or  administrators  of  a  deceased  member  in  whose  name  any  share  or  stock  stands 
shall,  for  the  purposes  of  this  clause,  be  deemed  joint  holders  thereof. 

68.  Votes  may  be  given  either  personally  or  by  proxy. 

69.  The  instrument  appointing  a  proxy  shall  be  in  writing  under  the  hand  of  the  appointor 
or  his  attorney,  or,  if  such  appointor  is  a  corporation,  under  the  hand  of  the  chairman  of  directors, 
or  managing  director,  or  manager  or  attorney  of  such  corporation.  No  person  shall  be  appointed 
a  proxy  who  is  not  a  member  of  the  company  and  qualified  to  vote,  but  a  corporation  being  a 
member  of  the  company  may  appoint  any  one  of  its  officers  to  be  its  proxy. 

70.  The  instrument  appointing  a  proxy  and  the  power  of  attorney,  if  any,  under  which 
it  is  signed  shall  be  deposited  at  the  registered  office  of  the  company  not  less  than  forty-eight 
hours  before  the  time  for  holding  the  meeting  or  adjourned  meeting,  as  the  case  may  be,  at 
which  the  person  named  in  such  instrument  proposes  to  vote. 

71.  A  vote  given  in  accordance  with  the  terms  of  an  instrument  of  proxy  shall  be  valid 
notwithstanding  the  previous  death  of  the  principal,  or  revocation  of  the  proxy,  or  transfer 
of  the  share  or  stock  in  respect  of  which  the  vote  is  given,  provided  no  intimation  in  writini^ 
of  the  death,  revocation,  or  transfer  shall  have  been  received  at  the  registered  office  of  the  com- 
pany before  the  meetiug. 

72.  A  proxy  may  be  appointed  generally,  or  for  a  specified  period  or  specified  meeting; 
and  every  instrument  of  proxy  shall,  as  far  as  the  circumstances  wiU  admit,  be  in  the  form  or 
to  the  effect  following: 

I,  ,    of  ,    being    a    member    of    the  Company  (Limited), 

hereby  appoint  ,  of  ,  or,  failing  him,  ,  of  ,  or,  failing  him, 

,  as  my  proxy  to  vote  for  me  and  on  my  behalf  at  the  ordinary  (or  extraordinarv, 
as  the  case  may  be )  general  meeting  of  the  company  to  be  held  on  the  day  of 

and  at  any  adjournment  thereof. 

As  witness  my  hand,  this  day  of  ,  19     . 
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'.  73.  No  meinber  shall  be  entitled  to  be  present,  or  to  vote  on  any  question  either  personally 
(Or  by  proxy,  or  as  proxy  for  another  member,  at  any  general  meeting,  or  upon  a  poll,  or  be  reckoned 
in  a  quorum  whilst  any  call  or  other  sum  shall  be  due  and  payable  to  the  compMiy  in  respect 
of  any  of  the  shares  of  such  member. 

Directora. 

74.  The  seven  persons  whose  names  are  first  signed  to  the  memorandum  of  association 
shall  be  the  directors  of  the  company  until  the  statutory  meeting,  when  they  shall  go  out  of  office. 

75.  The  statutory  meeting  shall  elect  directors  of  the  company.  The  number  of  directors 
shall  be  determined  by  the  statutory  meeting,  and  shall  not  be  less  than  four  or  more  than  nine. 

76.  The  directors  shall  have  power  to  appoint  any  other  persons  to  be  directors  at  any 
-time  before  the  first  ordinary  general  meeting  of  the  company,  but  so  that  the  total  number  of 
directors  shall  not  at  any  time  exceed  the  maximum  number  fixed  as  aforesaid. 

77.  A  director  may  retire  from  bis  office  upon  giving  one  month's  notice  in  writing  to  the 
company  of  his  intention  so  to  do;  and  such  resignation,  if  not  previously  accepted  by  the  other 
directors  or  director,  as  the  case  may  be,  shall  take  effect  upon  the  expiration  of  such  notice. 

78.  The  directors  shall  be  paid  out  of  the  funds  of  the  company,  by  way  of  remuneration 
for  their  services,  such  sum  or  sums  as  the  company  may  from  time  to  time  fix  at  a  general 
meeting,  and  such  remuneration  shall  be  divided  amongst  them  in  such  proportions  and  manner 
as  the  directors  may  determine. 

79.  The  office  of  a  director  shall  be  vacated:  a)  If  he  become  bankrupt  or  suspend  payment 
or  compound  with  his  creditors;  b)  If  he  be  found  lunatic  or  become  of  unsound  mind;  c)  If  he 
absent  himself  from  the  meetings  of  the  directors  during  a  period  of  three  calendar  months 
without  special  leave  of  absence  from  the  directors;  d)  If  by  notice  in  writing  he  resign  his  office; 
e)  If  he  is  concerned  in  or  participates  in  the  profits  of  any  contract  with  the  company,  or  in  the 
profits  of  any  works  done  for  the  company:  Provided  that  no  director  shall  be  disqualified  by 
reason  of  his  being  a  member  of  an  incorporated  company  which  enters  into  contracts  with 
or  does  any  work  for  the  company  of  which  he  is  a  director:  Provided  further  that  if  a  director 
shall  be  a  member  of  an  unincorporated  firm,  and  shall  fully  disclose  his  interest  therein  to  the 
directors,  he  shall  not  be  disquaUfied  by  reason  of  such  firm  entering  into  contracts  with  or 
doing  work  for  the  company  of  which  he  is  a  director,  but  he  shall  not  vote  on  any  matter  re- 
lating to  such  contract  or  work. 

80.  The  continuing  directors  may  act  notwithstanding  any  vacancy  in  their  body,  but 
so  that  if  the  number  falls  below  the  minimum  fixed  by  these  regulations  the  directors  shall 
not,  except  for  the  purpose  of  filling  vacancies,  act  so  long  as  the  number  is  below  the  minimum. 

Rotation  of  directors. 

81.  At  the  first  ordinary  general  meeting  to  be  held  other  than  the  statutory  meeting; 
and  at  every  succeeding  ordinary  general  meeting,  one-third  of  the  directors,  or,  if  their  number 
is  not  a  multiple  of  three,  then  the  number  nearest  to  but  not  exceeding  onp-third,  shall  retire 
from  office.  A  retiring  director  shall  retain  office  until  the  dissolution  or  adjournment  of  the 
meeting  at  which  his  successor  is  appointed. 

82.  The  one-third  or  other  nearest  number  first  to  retire  shall,  unless  the  directw-s  agree 
among  themselves,  be  determined  by  lot;  in  every  subsequent  year  the  one-third  or  other  nearest 
number  who  have  been  longest  in  office  shall  retire.  As  between  two  or  more  who  have  been 
in  office  an  equal  length  of  time,  the  director  to  retire  shall,  in  default  of  agreement  between 
them,  be  determined  by  lot.  The  length  of  time  a  director  has  been  in  office  shall  be  computed 
from  his  last  election  or  appointment  where  he  has  previously  vacated  office. 

83.  A  retiring  director  shall  be  eligible  for  re-election. 

84.  The  company  at  any  general  meeting  at  which  any  directors  retire  in  manner  aforesaid 
shall  fill  up  the  vacated  offices  by  electing  a  like  number  of  qualified  persons  to  be  directors^ 
and  without  notice  in  that  behalf  may  fill  up  any  other  vacancies. 

85.  If  at  any  general  meeting  at  which  an  election  of  directors  ought  to  take  place  the 
places  of  the  retiring  directors  are  not  filled  up,  the  retiring  directors  or  such  of  them  as  have 
not  had  their  places  filled  up  shall,  if  willing,  continue  in  office  until  the  ordinary  meeting  in 
the  next  year,  and  so  on  from  year  to  year  until  their  places  are  filled  up,  unless  it  shall  be  deter- 
mined at  such  meeting  to  reduce  the  number  of  directors. 

86.  The  company  in  general  meeting  may  from  time  to  time  increase  or  reduce  the  number 
of  directors,  and  may  also  determine  in  what  rotation  such  increased  or  reduced  number  is  to 
go  out  of  office. 

87.  The  company  may  by  extraordinary  resolution  remove  any  director  before  the  ex- 
piration of  his  period  of  office  and  appoint  another  person  in  his  stead.  The  person  so  appointed 
shall  hold  office  during  such  time  only  as  the  director  in  whose  place  he  is  appointed  would 
have  held  the  same  if  he  had  not  been  removed.  Any  casual  vacancy  occurring  among  the  di- 
rectors may  be  filled  up  by  the  directors,  but  any  person  so  chosen  shall  retain  his  office  so  long 
pnly  as  the  vacating  director  would  have  retained  the  same  if  no  vacancy  had  occurred. 

88.  No  person  not  being  a  retiring  director  shall,  unless  recommended  by  the  directors  for  elec- 
tion, be  eligible  for  election  to  the  office  of  director  at  any  general  meeting  unless  he  or  some  other 
member,  or  firm,  or  corporation  intending  to  propose  or  nominate  him  has  at  least  seven  clear  days 
before  the  meeting  left  at  the  office  a  notice  in  writing  under  his  hand  signifying  his  candidature 
for  the  office,  or  the  intention  of  such  member,  or  firm,  or  corporation  to  propose  or  nommate  him. 
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Proceedings  of  directors. 

89.  The  directors  may  meet  together  for  the  despatch  of  busmess,  adjourn,  or  otherwise 
regulate  their  meetings  and  proceedings  as  they  may  think  fit,  and  may  determine  the  quorum 
necessary  for  the  transaction  of  business.  Until  otherwise  determined,  three  dwectors  shall  be' 
a  quorum. 

90.  A  director  may  at  any  time,  and  the  secretary  upon  the  request  of  a  director  shall, 
summon  a  meeting  of  the  directors. 

91.  Questions  arising  at  any  meeting  of  the  directors  shall  be  determined  by  a  majority 
of  votes,  and  in  case  of  an  equahty  of  votes  the  chairman  shall  have  a  second  or  casting  vote. 

92.  A  resolution  in  writing  signed  by  all  the  directors  shall  be  as  vaUd  and  effectual  as 
if  it  had  been  passed  at  a  meeting  of  the  directors  duly  called  and  constituted. 

93.  The  directors  may  elect  a  chairman  of  their  meetings  and  determine  the  period  for 
which  he  is  to  hold  office,  but  if  no  such  chairman  is  elected,  or  if  at  any  meeting  the  chairman 
is  not  present  at  the  time  appointed  for  holding  the  same,  the  directors  present  shall  choose 
some  one  of  their  number  to  be  the  chairman  of  such  meeting. 

94.  A  meeting  of  the  directors  for  the  time  being  at  which  a  quorum  is  present  shall  be 
competent  to  exercise  all  or  any  of  the  authorities,  powers,  and  discretions  by  or  under  the 
memorandum  or  articles  of  association  of  the  company  for  the  time  being  vested  in  or  exercisable 
by  the  directors  generally. 

95.  The  directors  may  delegate  any  of  their  powers  to  committees  consisting  of  such  member 
or  members  of  their  body  as  they  think  fit.  Any  committee  so  formed  shall,  in  the  exercise 
of  the  powers  so  delegated,  conform  to  any  regulations  that  may  from  time  to  time  be  imposed 
on  it  by  the  directors. 

96.  The  nieetings  and  proceedings  of  any  such  committee  consisting  of  two  or  more  members 
shall  be  governed  by  the  provisions  herein  contained  for  regulating  the  meetings  and  proceedings 
of  the  directors,  so  far  as  the  same  are  apphcable  thereto. 

97.  All  acts  done  at  any  meeting  of  the  directors,  or  by  a  committee  of  directors,  or  by 
any  person  acting  as  a  director,  shall,  notwithstanding  that  it  shall  afterwards  be  discovered 
that  there  was  some  defect  in  the  appointment  of  such  directors  or  persons  acting  as  aforesaid, 
or  that  they  or  any  of  them  or  he  were  disquahfied,  be  as  vaMd  as  if  every  person  had  been  duly 
appointed  and  was  qualified  to  be  a  director. 

Minutes. 

98.  The  directors  shall  cause  minutes  to  be  duly  entered  in  the  books  provided  for  the 
purpose:  a)  Of  all  appointments  of  permanent  officers;  b)  Of  the  names  of  the  directors  present 
at  each  meeting  of  the  directors  and  of  any  committee  of  directors;  c)  Of  all  resolutions  and 
proceedings  of  general  meetings  and  oi  meetings  of  the  directors  and  committees.  And  any  such 
minutes  of  any  meeting  of  the  directors,  or  of  any  committee,  or  of  the  company,  if  purporting 
to  be  signed  by  the  chairman  of  such  meeting  or  by  the  chairman  of  the  next  succeeding  meeting, 
shall  be  receivable  as  prima  facie  evidence  of  the  matters  stated  in  such  minutes. 

Powers  of  directors. 

99.  The  management  and  control  of  the  business  of  the  company  shah  be  vested  in  the 
directors,  who,  in  addition  to  the  powers  and  authorities  by  these  regulations  and  the  memo- 
randum of  association  or  otherwise  expressly  conferred  upon  them,  may  exercise  all  such  powers 
and  do  all  such  acts  and  things  as  may  be  exercised  or  done  by  the  company  and  are  not  hereby  or 
by  statute  expressly  directed  or  required  to  be  exercised  or  done  by  the  company  in  general  meeting. 

100.  In  furtherance  and  not  in  limitation  of,  and  without  prejudice  to,  the  general  powers 
ponferred  or  implied  by  or  in  the  last  preceding  regulation  and  of  the  other  powers  conferred 
by  these  regulations  and  the  memorandum  of  association,  it  is  hereby  expressly  declared  that, 
the  directors  shall  be  intrusted  with  and  may  exercise  and  perform  the  following  powers  and 
duties:  a)  They  may  pay  the  costs,  charges,  and  expenses  prehminary  and  incidental  to  the 
promotion,  formation,  estabUshment,  and  registration  of  the  company;  b)  They  may  purchase 
or  otherwise  acquire  for  the  company  any  property,  rights,  or  privileges  which  the  company 
is  authorised  to  acquire,  at  such  price  and  generally  on  such  terms  and  conditions  as  they  think  fit ; 
c)  They  may  at  their  discretion  pay  for  any  property,  rights,  or  privileges  acquired  by  or  ser- 
vices rendered  to  the  company,  either  wholly  or  partially  in  cash  or  in  shares,  bonds,  debentures, 
or  other  securities  of  the  company;  d)  They  may  from  time  to  time  take  aU  steps  and  proceedings 
and  do  all  acts  and  things  they  may  consider  advisable  for  carrjdng  into  effect  the  objects  of  the 
company;  e)  They  may  purchase,  construct,  erect,  and  maintain  such  buildings,  machinery, 
and  other  works  as  may  from  time  to  time  be  found  necessary  for  the  purposes  of  the  company; 
and  they  may  purchase,  rent,  or  otherwise  acquire  such  offices,  easements,  lands,  tenements, 
and  hereditaments,  or  any  interest  therein,  and  on  such  terms  as  they  may  from  time  to  time 
think  advisable,  and  may  accept  such  title  to  property  as  they  may  think  reasonably  safe.  They 
may  also  from  time  to  time  let  or  sell  any  such  lands,  tenements,  hereditaments,  or  interests 
therein  as  aforesaid,  and  generally  may  deal  therewith  as  they  consider  most  conducive  to  the 
interests  of  the  company;  f)  They  may  appoint  and,  at  their  discretion,  remove  or  suspend 
such  managers,  secretaries,  officers,  clerks,  agents,  workmen,  and  servants  for  permanent,  tem- 
porary, or  special  services  as  they  may  from  time  to  time  think  fit,  and  may  determine  their 
duties  and  powers  and  fix  their  salaries  or  emoluments,  and  may  require  security  in  such  instances 
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and  to  such  amount  as  they  shall  think  fit,  and  may  delegate  to  such  managers,  seoretariea, 
officers,  or  servants  such  powers  as  they  may  from  time  to  time  deem  advisable;  g)  They  may 
institute,  conduct,  defend,  compound,  or  abandon  any  legal  proceedings  by  and  against  the 
company  or  its  officers,  or  otherwise  concerning  the  affairs  of  the  company,  and  also  may  com- 
pound and  aUow  time  for  payment  or  satisfaction  of  any  debts  due,  and  claims  and  demands 
by  or  against  the  company;  h)  They  may  refer  any  claims  or  demands  by  or  against  the  com- 
pany to  arbitration,  and  observe  and  perform  the  awards;  i)  They  may  make  and  give  receipts, 
releases,  and  other  discharges  for  money  payable  to  the  company,  and  for  the  claims  and  de- 
mands of  the  company;  j)  They  may  from  time  to  time  establish  and,  at  their  discretion,  dis- 
continue branches  or  agencies  on  behalf  of  the  company  at  any  places  either  in  or  out  of  New 
Zealand,  and  make  such  regulations  for  the  management  of  such  branches  or  agencies  on  behalf 
of  the  company  at  any  places  either  in  or  out  of  New  Zealand  as  they  shall  think  fit,  and  may 
appoint  agents  for  the  transaction  of  the  business  of  the  company  upon  such  terms  and  with 
such  powers  and  authorities  as  the  directors  think  expedient,  and  may  alter,  vary,  or  revoke 
from  time  to  time  any  such  appointment,  powers,  or  authorities;  k)  They  may  from  time  to  time 
provide  for  the  management  of  the  affairs  of  the  company  abroad  in  such  manner  as  they  think 
fit,  and  in  particular  appoint  any  persons  to  be  the  attorneys  or  agents  of  the  company,  with 
such  powers  (including  powers  to  sub-delegate)  and  upon  such  terms  as  may  be  thought  fit, 
and  may  alter,  vary,  or  revoke  from  time  to  time  any  such  appointment  and  any  such  powers; 
1)  They  may  out  of  the  available  cash  capital  or  profits  of  the  company  set  aside  such  sum  or 
sums  as  they  may  think  fit  as  a  reserve  fund;  and  they  may  invest  the  several  sums  so  set  aside 
upon  such  investments  as  they  may  think  fit,  and  may  from  time  to  time  deal  with  and  vary 
such  investments  and  dispose  of  all  or  any  part  thereof  for  the  benefit  of  the  company ;  but 
they  shall  have  power  to  employ  the  assets  constituting  the  reserve  fund  in  the  business  of  the 
company,  and  that  without  being  bound  to  keep  the  same  separate  from  the  other  assets; 
m)  They  may  from  time  to  time  make,  vary,  and  repeal  any  rules  and  regulations  for  governing 
the  company's  officers  or  servants,  or  any  section  thereof;  n)  They  may  enter  into  aU  such  nego- 
tiations, contracts,  and  agreement,  and  rescind  and  vary  and  execute  and  do  aU  such  acts,  deeds, 
and  things  in  the  name  and  on  behaU  of  the  company  as  they  may  consider  expedient  for  or 
in  relation  to  any  of  the  matters  aforesaid  or  otherwise  for  the  purposes  of  the  company; 
o)  They  may  make  regulations  for  the  use  and  safe  custody  of  the  common  seal,  provided 
always  that  every  instrument  to  which  the  seal  be  affixed  shall  be  signed  by  at  least  two  direc- 
tors and  the  secretary;  p)  They  may  make  and  execute  all  such  assurances  and  instruments  as 
may  be  necessary,  provided  that  the  same  shall  be  signed  by  two  directors,  or  by  one  director 
and  the  secretary;  q)  They  may  appoint  a  temporary  substitute  for  the  secretary,  who  shall  for 
the  purposes  of  these  regulations  be  deemed  to  be  the  secretary;  r)  They  may  manage  and  deal 
with  or  acquire  the  ownership  of  any  real  or  personal  property  which  may  come  into  the  pos- 
session of  the  company  as  security  for  any  debt  in  such  manner  as  they  may  think  fit,  with 
as  fuU  powers  as  an  individual  would  have  in  like  case;  s)  They  may  make  such  provision  as 
they  think  fit  respecting  the  keeping  and  discontinuance  of  branch  registers. 

Borrowing  powers. 

101.  The  directors  may  from  time  to  time,  and  without  negativing  any  impUed  power  to 
borrow,  at  their  discretion  borrow  for  the  purposes  of  the  company  from  any  persons,  firms, 
or  corporations  any  sum  or  sums  of  money  on  the  security  of  all  or  any  of  the  company's  prop- 
erty (real  or  personal),  assets,  and  effects,  both  present  and  future,  inclusive  or  exclusive  of 
its  unpaid  calls  or  unpaid  capital,  or  any  part  thereof,  either  under  legal  mortgages  or  charges, 
with  powers  of  sale  and  other  usual  powers,  or  by  the  issue  of  mortgage  debentures,  debentures, 
bonds,  obligations,  or  any  other  securities  of  the  company;  and  any  such  mortgage  debentures, 
debentures,  bonds,  obUgations,  or  securities  as  aforesaid  may  be  issued  on  the  terms  that  the 
amount  to  be  secured  may  be  paid  up  by  instalments,  and  that  the  debentures  may  be  paid 
off  by  periodical  and  other  drawings,  and  generally  on  such  other  terms  and  conditions  as  to 
rate  of  interest  or  otherwise  as  the  directors  think  fit:  and  the  directors  may  also  borrow  money 
from  the  company's  bankers  on  overdraft  or  otherwise,  with  or  without  security. 

102.  Every  debenture  or  security  for  securing  the  payment  of  money  issued  by  the  com- 
pany may  be  so  framed  that  the  moneys  thereby  secured  shall  be  assignable  free  from  any 
equities  between  the  company  and  the  person  to  whom  the  same  may  be  issued. 

103.  Any  mortgage  debentures,  debentures,  bonds,  obKgations,  or  other  securities  may 
be  issued  at  a  discount,  premium,  or  otherwise,  and  with  any  special  privileges  as  to  redemption, 
surrender,  drawings,  and  otherwise. 

104.  The  directors  shall  register  in  accordance  -n-ith  The  Companies  Act,  1908,  all  mortgages 
and  charges  specifically  affecting  the  property  of  the  company. 

Seal. 
10.5.  The  directors  shall  forthwith  provide  a  common  seal  for  the  company,  and  they  shall 
have  power  from  time  to  time  to  destroy  the  same  and  substitute  a  new  seal  in  Ueu  thereof. 

Dividends. 
106.    The  directors  may,  with  the  sanction  of  the  company  in  general  meeting,  declare 
a  dividend,  to  be  paid  to  the  members  in  proportion  to  their  share  capital. 
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107.  No  dividend  shall  be  payable  except  out  of  the  net  profits  arising  from  the  business 
of  the  company,  and  no  dividend  shall  carry  interest  as  against  the  company. 

108.  No  larger  dividend  shall  be  declared  than  is  recommended  by  the  directors,  but  the 
company  in  general  meeting  may  declare  a  smaller  dividend. 

109.  The  directors  may  deduct  from  the  dividend  payable  to  any  member  all  such  sums 
of  money  as  may  be  due  and  payable  by  him  to  the  company  on  account  of  calls,  instalments, 
or  otherwise,  or  any  debt,  liability,  or  engagement. 

110.  In  case  several  persons  are  registered  as  the  joint  holders  of  any  shares  or  stock,  any 
one  or  more  of  such  persons  may  give  effectual  receipts  for  all  dividends  and  payments  on  account 
of  dividends  in  respect  of  such  shares  or  stock;  but  the  directors  may,  if  they  think  fit,  require 
the  receipt  of  all  the  holders  of  such  shares  or  stock. 

111.  A  transfer  of  any  shares  or  stock  shall  not  pass  the  right  to  any  dividend  declared 
thereon  before  the  registration  of  the  transfer. 

112.  Unless  otherwise  directed,  dividends  may  be  paid  by  cheques  or  warrants  sent  through 
the  post  to  the  registered  address  of  the  member  or  person  to  whom  the  dividend  is  payable, 
or  in  case  of  joint  holders  of  any  shares  (subject  to  arrangement  between  such  joint  holders 
consented  to  by  the  directors)  to  that  one  whose  name  stands  first  in  the  register  in  respect  of 
such  shares,  and  every  cheque  or  warrant  so  sent  shall  be  made  payable  to  the  order  of  the  person 
to  whom  it  is  sent,  but  the  company  shall  not  be  responsible  for  the  loss  in  transmission  of  any, 
cheque  or  warrant  so  sent,  whether  sent  at  the  request  of  a  member  or  otherwise. 

Accounts. 

113.  The  directors  shall  cause  true  accounts  to  be  kept  of  the  sums  of  money  received 
and  expended  by  the  company,  and  the  matters  in  respect  of  which  such  receipts  and  expenditure 
take  place,  and  of  the  assets,  credits,  and  liabilities  of  the  company. 

114.  The  books  of  account  shall  be  kept  at  the  office  of  the  company,  or  at  such  other 
place  or  places  as  the  directors  think  fit. 

115.  The  directors  shall  from  time  to  time  determine  whether,  and  to  what  extent,  and 
at  what  times  and  places,  and  under  what  conditions  or  regulations  the  accounts  and  books 
of  the  company,  or  any  of  them,  shall  be  open  to  the  inspection  of  members,  and  no  member 
shall  have  any  right  of  inspecting  any  book  or  document  of  the  company  except  as  conferred 
by  statute  or  authorised  by  the  directors,  or  by  a,  resolution  of  the  company  in  general 
meeting. 

116.  At  the  ordinary  general  meeting  in  every  year,  except  the  statutory  meeting,  the 
directors  shall  lay  before  the  company  a  statement  of  the  income  and  expenditure,  and  a  balance- 
sheet  (in  the  form  annexed  to  this  Table,  or  as  near  thereto  as  circumstances  will  admit)  con- 
taining a  summary  of  the  property  and  Mabilities  of  the  company,  made  up  to  a  date  not  more 
than  three  months  before  the  meeting,  from  the  time  when  the  last  preceding  statement  and 
balance-sheet  were  made,  and,  in  the  case  of  the  first  statement  and  balance-sheet,  from  the 
incorporation  of  the  company. 

117.  Every  such  statement  shall  be  accompanied  by  a  report  of  the  directors  as  to  the 
state  and  condition  of  the  company,  and  as  to  the  amoimt  which  they  recommend  to  be  paid 
out  of  the  profits  by  way  of  dividend  or  bonus  to  the  members,  and  the  amount  standing  to  the 
credit  of  the  reserve  fund,  distinguishing  the  amount,  if  any,  which  they  have  added  to 
such  reserve  fund  out  of  profits;  and  the  statement,  report,  and  balance-sheet  shall  be 
signed  by  the  chairman,  or,  in  his  absence,  by  at  least  one  director,  and  countersigned  by 
the  secretary. 

118.  A  printed  copy  of  such  statement  of  account,  report,  and  balance-sheet  shall,  seven 
days  previously  to  the  meeting,  be  served  on  each  member. 

Attdit. 

119.  Once  at  least  in  every  year  the  accounts  of  the  company  shall  be  examined  and  the 
correctness  of  the  statement  and  Ijalance-sheet  ascertained  by  one  or  more  auditor  or  auditors, 
as  required  by  The  Companies  Act,  1908. 

Notices. 

120.  A  notice  may  be  served  by  the  company  on  any  member,  either  personally  or  by 
sending  it  through  the  post  in  a  prepaid  envelope  or  wrapper  addressed  to  such  member  at  his 
registered  place  of  address. 

121.  Each  holder  of  registered  shares  or  stock  whose  registered  place  of  address  is  not  in 
New  Zealand  may  from  time  to  time  notify  in  writing  to  the  company  some  place  in  New  Zealand 
which  shall  be  deemed  his  registered  place  of  address  for  the  purpose  of  the  last  preceding  re- 
gulation; but,  in  the  absence  of  any  such  notification,  he  shall  not  be  entitled  to  have  any  notice 
sent  to  him  from  the  company,  whose  registered  office  shall  be  deemed  the  registered  address 
of  such  member  for  all  purposes  whatever,  and  all  proceedings  taken  without  other  notice  to 
any  such  member  shall  be  as  vaUd  as  if  he  had  due  notice  thereof. 

122.  AU  notices  shall,  with  respect  to  any  registered  shares  or  stock  to  which  persons  are 
jointly  entitled,  be  given  to  whichever  of  such  persons  is  named  first  in  the  register,  and  such 
notice  so  given  shall  be  sufficient  notice  to  all  the  holders  of  such  shares  or  stock. 

123.  Any  notice  sent  by  post  shall  be  deemed  to  have  been  served  on  the  day  following 
the  day  on  which  the  envelope  or  wrapper  containing  the  same  shall  have  been  posted,  and  in 
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proving  such  service  it  shall  be  sufficient  to  prove  that  the  envelope  or  wrapper  containing  the 
notice  was  properly  addressed  and  put  into  the  post-office. 

124.  Every  person  who  by  operation  of  law,  transfer,  or  other  means  whatsoever  shall 
become  entitled  to  any  share  or  stock  shall  be  bound  by  every  notice  in  respect  of  such  share 
or  stock  which  previously  to  his  name  and  address  being  entered  on  the  register  shall  have  been 
duly  given  to  the  person  from  whom  he  derives  his  title  to  such  share  or  stock. 

125.  Any  notice  or  document  delivered  or  sent  by  post  to  or  left  at  the  registered  address 
or  address  for  service  of  any  member  in  pursuance  of  these  regulations  shall,  notwithstanding 
such  member  be  then  deceased  or  shall  be  in  any  way  incapacitated,  and  whether  the  company 
have  notice  of  his  decease  or  incapacity  or  not,  be  deemed  to  have  been  duly  served  in  respect 
of  his  shares  or  stock,  whether  held  solely  or  jointly  with  other  persons,  until  some  other  person 
be  registered  in  his  stead  as  the  holder  or  joint  holder  thereof;  and  such  service  shall  for  all  pur- 
poses be  deemed  a  sufficient  service  of  such  notice  or  document  on  his  heirs,  executors,  ad- 
ministrators, successors,  assigns,  or  committees,  and  aU  persons  (if  any)  jointly  interested  with 
him  in  any  such  shares  or  stock. 

126.  The  signature  to  any  notice  to  be  given  by  the  company  may  be  written,  tjrpewritten, 
or  printed. 

127.  Where  a  given  number  of  days'  notice,  or  notice  extending  over  any  period,  is  re- 
quired to  be  given,  the  day  of  service  shaU  not  be,  but  the  day  upon  which  such  notice  will  expire 
shall  be,  included  in  such  number  of  days  or  other  period. 

Indemnity  of  directors. 

128.  Every  director  of  the  company  shall  be  indemnified  by  the  company  against  all  costs, 
losses,  and  expenses  which  he  may  incur  or  become  liable  to  by  reason  of  any  contract  entered, 
into  or  act  or  thing  done  by  him  as  such  director  in  the  discharge  of  and  within  the  scope  of  his 
duties. 

Branch  registers. 

129.  The  company  may  cause  to  be  kept  in  any  place  a  branch  register  or  branch  registers, 
and  may  make  such  provision  as  it  may  think  fit  respecting  the  keeping  or  discontinuance  of, 
branch  registers,  subject  to  any  law  in  force  regulating  the  keeping  or  discontinuance  of  branch, 
registers. 

Interpretation. 

130.  In  these  regulations,  unless  there  be  something  in  the  subject  or  context  inconsistent 
therewith:  "The  office"  means  the  registered  office  for  the  time  being  of  the  company;  "The 
register"  means  the  register  of  members  to  be  kept  pursuant  to  The  Companies  Act,  1908; 
"Month"  means  calendar  month;  "In  writing"  means  written  or  typewritten  or  printed,  or 
partly  written  or  partly  t3rpewritten  or  partly  printed;  "The  seal"  means  the  common  seal  of  the 
company;  "Capital"  means  the  capital  for  the  time  being  of  the  company;  "The  directors" 
means  the  directors  for  the  time  being  of  the  company;  "Members"  or  "shareholders"  means 
the  holders  of  shares  for  the  time  being.  Words  importing  the  singular  number  only  include 
the  plural  number,  and  vice  versd.  Words  importing  the  masculine  gender  only  include  the 
feminine  gender.  Words  importing  persons  include  firms  and  corporations,  and  "firm"  includes 
"partnership". 


Balance-sheet  of  the Company,  made  up  to ,  19 . , 

Dr.  Capital  and  Liabilities. 


I.  Capital. 


n.  Debts  &  IJabihties  of 
the  Company. 


Showing — 

The  number  of  shares 

The  amount  paid  per  share 

If  any  arrears  of  calls,  the  nature  of  the  ar- 
rear,  and  the  names  of  the  defaulters    . 
The  particulars  of  any  forfeited  shares  .    . 
Showing — 

The  amount  of  loans  on  mortgages  or  deben- 
tures bonds    

The  amount  of  debts  owing  by  the  com- 
pany, distinguishing — 

a)  Debts  for  which  acceptances  have  been 
given 

b)  Debts   to   tradesmen   for   suppUes   of 
stock-in-trade  or  other  articles    .    .    . 

c)  Debts  for  law  expenses 

d)  Debts  for  interest  on   debentures    or 
other  loans 

e)  Unclaimed  dividends 

f)  Debts  not  enumerated  above  .... 


£s.d. 


£s.  d. 
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VI.  Reserve  Fund. 


'VII.  Profit  and  Loss. 


Contingent  Liabilities. 


Cr. 


Stowing— 

The  amount  set  aside  from  profits  to  meet 

contingencies 

Showing — 

The  disposable  balance  for  payment  of  divi- 
dend, etc 


Claims  against  the  company  not  acknowledged 
as  debts  

Moneys  for  which  the  company  is  contingently 
liable 


Property  and  Assets. 


III.  Property  held  by  the 
Company. 


IV.  Debts    owing    to   the 
Company. 


V.  Cash  and  Investments. 


Showing — 

Immovable  property,  distinguishing — 

a)  Freehold  land 

b)  Freehold  buildings       

c)  Leasehold  buildings 

Movable  property,  distinguishing — 

d)  Stock-in-trade 

e)  Plant 

The  cost  to  be  stated,   with  deductions 

for  depreciation  in  value  as  charged  to 
the  reserve  fund  or  to  profit  and  loss 
Showing — 

Debts  considered  good  for  which  the  com- 
pany holds  bills  or  other  securities .    .    . 
Debts  considered  good  for  which  the  com- 
pany holds  no  security 

Debts  considered  doubtful  and  bad     .    .    . 
Any  debt  due  from  a  director  or  other 
officer  of  the  company  to  be  separately 
stated. 
Showing — 

The  nature  of  investment  and  rate  of  in- 
terest    

The  amount  of  cash,  where  lodged,  and  if 
bearing  interest         


£s.  d. 


£s.  d. 


Table  B.   Form  of  Statement  referred  to  in  Part  IV  of  "The  Companies  Act,  1908". 
The  capital  of  the  company  is  ,  divided  into  shares  i)  of 

each.    The  number  of  shares  issued  is  .    Calls  to  the  amount  of 

pounds  per  share  have  been  made,  under  which  the  sum  of  pounds  has  been  received. 

The  Uabihties  of  the  company  on  the  1st  day  of  January  [or  July]  were: 
Debts  owing  to  sundry  persons  by  the  company: 
On  judgment,  £ 
On  specialty,  £ 
On  notes  or  bills,  £ 
On  simple  contracts,  £ 
On  estimated  liabilities,  £ 
The  assets  of  the  company  on  that  day  were: 
Government  securities  [stating  them],  £ 
BiUs  of  exchange  and  promissory  notes,  £ 
Cash  at  bank,  £ 
Other  securities,  £ 

Table  C   Table  ol  Fees  to  be  paid  to  the  Registrar  by  a  Company  having  a  Capital  divided 

into  Shares.  £    s.  d. 

For  registration  of  a  company  whose  nominal  capital  does  not  exceed  £  2,000,  a  fee  of  5  0  0 
For  registration  of  a  company  whose  nominal  capital  exceeds  £2,000:  The  above 

fee  of  £  5,  with  the  following  additional  fees,  regulated  according  to  the  amount 

of  nominal  capital,  that  to  say: 

1)  If  the  company  has  no   capital  divided   into  shares,    the   portion   of   the  statement 
relating  to  capital  and  shares  must  be  omitted. 
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£    s    d. 
For  every  £  1,000  of  nominal  capital  or  part  of  £  1,000  after  the  first  £  2,000 

up  to  £5,000 100 

For  every  £1,000  of  nominal  capital,  or  part  of  £  1,000  after  the  first  £  5,000 

up  to  £100,000 0     50 

For  every  £1,000  of  nominal  capital  or  part   of  £1,000  after  the  first 

£100,000 0     10 

For  registration  of  any  increase  of  capital  made  after  the  first  registration  of  the  com- 
pany: The  same  fees  per  £  1,000  or  part  of  £  1,000  as  would  have  been  payable 
if  such  increased  capital  had  formed  part  of  the  original  capital  at  the  time 
of  registration: 

Provided  that  no  company  shall  be  liable  to  pay  in  respect  of  nominal 
capital  on  registration  or  afterwards  any  greater  amount  of  fees  than  £  50, 
taking  into  account,  in  the  case  of  fees  payable  on  an  increase  of  capital  after 
registration,  the  fees  paid  on  registration. 
For  registration  of  any  existing  company,  except  such  companies  as  are  by  this  Act 
exempted  from  payment  of  fees  for  registration  under  this  Act:  The  same  fee 
as  is  charged  for  registering  a  new  company. 


Table  D.   Table  of  Fees  to  be  paid  to  the  Registrar  by  a  Company  not  having  a  Capital 

divided  Into  Shares.  £    s   d 

For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  does  not  exceed  twenty 5     00 

For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  exceeds  twenty,  but  does  not  exceed  a  hundred 10    0    0 

For  registration  of  a  company  whose  number  of  members  as  stated  in  the  articles 

of  association  exceeds  a  hundred,  but  is  not  stated  to  be  unlimited:  The  above  fee 

of  £  10,  with  an  additional  5  s.  for  every  fifty  members  or  less  number  than 

fifty  members  after  the  first  hundred. 
For  registration  of  a  company  in  which  the  number  of  members  is  stated  in  the 

articles  of  association  to  be  unlimited,  a  fee  of 20    0     0 

For  registration  of  any  increase  in  the  number  of  members  made  after  the  registration 

of  the  company,  in  respect  of  every  fifty  members  or  less  than  fifty  members 

of  such  increase 0    5     0 

Provided  that  no  one  company  shall  be  liable  to  pay  on  the  whole  a  greater 

fee  than  £20  in  respect  of  ite  number  of  members,  taking  into  account  the  fee 

paid  on  the  first  registration  of  the  company. 
For  registration  of  any  existing  company,  except  such  companies  as  are  by  this  Act 

exempted  from  payment  of  fees  for  registration  under  this  Act:  The  same  fee 

as  is  charged  for  registering  a.  new  company. 


Table  E.   Miscellaneous  Fees.  „ 

For  recording  any  extension  of  the  objects  or  purposes  of  a  company  under  Part  I.  1 
For  registering  any  document,  other  than  the  memorandum  of  association,  hereby 

required  or  authorised  to  be  registered 0 

For  making  a  record  of  any  fact  hereby  authorised  or  required  to  be  recorded  by 

the  Registrar,  and  not  otherwise  charged 0 

For  any  certificate  of  incorporation  after  the  first 0 

For  a  certified  copy  of  or  extract  from  any  document 0 

For  a  copy  of  or  extract  from  any  document,  over  and  above  the  fee  for  certifying 

the  same,  for  each  folio  of  seventy-two  words,  not  exceeding 0 

For  every  inspection  of  any  document 0 


s. 

d. 

0 

0 

5 

0 

5 

0 

5 

0 

5 

0 

0 

6 

1 

a 

Third  Schedule. 
Form  A.    Memorandum  ot  Association  of  a  Company  limited  by  Shares. 

1.  The  name  of  the  company  is  "The  Wellington  Steamship  Company  (Limited)". 

2.  The  objects  for  which  the  company  is  established  are:  The  conveyance  of  passengers 
and  goods  in  ships  or  boats  between  such  places  as  the  company  may  from  time  to  time  determine, 
and  the  doing  of  aU  other  things  incidental  or  conducive  to  the  attainment  of  the  above 
object. 

8.  The  Uability  of  the  members  is  "Umited". 

4.  The  capital  of  the  company  is  two  hundred  thousand  pounds,  divided  into  one  thousand- 
shares  of  two  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed  hereto,  are  desirous 
of  being  formed  into  a  company  in  pursuance  of  this  memorandum  of  association,  and  we  agree 
to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respectiva 
names. 
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Name,  Address,  and  Descriptions  of  Subscribers. 


Number  of 
Shares  taken 

by  each 
Subscriber. 


1.  John  Black,  of    .   . 

2.  John  Grey,  of  .  . 
Thomas  Green,  of  . 
John  Scarlet,  of  .  . 
Caleb  White,  of  .  . 
Andrew  Brown,  of  . 
Caesar  White,  of    . 


merchant 


10 
15 
15 
10 
5 
15 
10 


Total  shares  taken  .    . 
Dated  the  day  of 

Witness  to  the  above  signatures: 

A.  C.  S.,  Lampton  Quay,  Wellington. 


80 


19 


Form  B.    Memorandum  and  Articles  of  Association  of  a  Company  limited  by  Guarantee,  and 
not  having  a  Capital  divided  into  Shares. 

Memorandum  of  Association. 

1.  The  name  of  the  company  is  "The  New  Zealand  Trade  Development  Society  (Limited)". 

2.  The  objects  for  which  the  company  is  estabUshed  are:  a)  To  procure  information  for 
members  as  to  suitable  markets  for  all  commodities  produced  or  manufactured  in  New  Zealand, 
and  as  to  the  commercial  standing  and  responsibihty  of  persons  abroad  with  whom  members 
may  transact  business;  b)  To  arrange  for  and  organize  the  placing  of  such  commodities  as 
aforesaid  on  such  markets  as  may  be  considered  suitable;  o)  To  [as  the  case  may  6e];  and  the 
doing  of  all  things  incidental  or  conducive  to  the  attainment  of  the  above  objects. 

3.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company, 
in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a  member  or  within  one 
year  afterwards,  for  payment  of  the  debts  and  Mabilities  of  the  company  contracted  before  the 
time  when  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  winding  up  the 
same,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves,  such  amount 
as  may  be  required,  not  exceeding  ten  pounds. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed  hereto,  are  desirous  of 
being  formed  into  a  company  in  pursuance  of  this  memorandum  of  association: — 

Names,  Addresses,  and  Description  of  Subscribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of  ... 

3.  Thomas  Green,  of ... 

4.  John  Thomson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of     ...    .  

7.  Caesar  White,  of 

Dated  the  day  of  ,  19     . 

Witness  to  the  above  signatures: 

A.  B.,  No.  13,  Queen  Street,  Auckland. 

Articles  of  Association,  to  accompany  preceding  Memorandum  of  Association. 

1.  The  company,  for  the  purpose  of  registration,  is  declared  to  consist  of  five  hundred 
members. 

2.  The  directors  hereinafter  mentioned  may,  whenever  the  business  of  the  association 
requires  it,  register  an  increase  of  members. 

Definition  of  members. 

3.  Every  person  shall  be  deemed  to  have  agreed  to  become  a  member  of  the  company 
•who,  being  directly  interested  in  any  producing  or  manufacturing  business  in  New  Zealand, 
is  nominated  as  a  member  by  any  five  members  of  the  company,  and  consents  in  writing  to 
such  nomination. 

General  meetings. 
i.  The  first  general  meeting  shall  be  held  at  such  time,  not  being  more  than  three  months 
after  the  incorporation  of  the  company,  and  at  such  place  as  the  directors  determine. 

5.  Subsequent  general  meetings  shall  be  held  at  such  time  and  place  as  may  be  prescribed 
by  the  company  in  general  meeting;  and,  if  no  other  time  or  place  is  prescribed,  a  general  meeting 
shall  be  held  on  the  first  Monday  in  February  in  every  year,  at  such  place  as  the  directors  determine. 

6.  The  above-mentioned  general  meetings  shall  be  called  ordinary  meetings;  all  other 
general  meetings  shall  be  called  extraordinary. 

7.  The  directors  may  whenever  they  think  fit,  and  shall  upon  a  requisition  in  writing  by 
any  five  or  more  members,  convene  an  extraordinary  general  meeting. 
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8.  Any  requisition  made  by  the  members  shall  express  the  object  of  the  meeting  proposed 
to  be  called,  and  shall  be  left  at  the  registered  office  of  the  company. 

9.  Upon  the  receipt  of  such  requisition  the  directors  shall  forthwith  proceed  to  convene 
a  general  meeting;  if  they  do  not  convene  the  same  within  twenty-one  days  from  the  date  of 
the  requisition,  the  requisitionists,  or  any  other  five  members,  may  themselves  convene  a  meeting. 

Proceedings  at  general  meetings. 

10.  Seven  days'  notice  at  the  least,  specifying  the  place,  the  day,  and  the  hour  of  meeting, 
and,  in  case  of  special  business,  the  general  nature  of  such  business,  shall  be  given  to  the  members 
in  manner  hereinafter  mentioned,  or  in  such  other  manner,  if  any,  as  may  be  prescribed  by  the 
company  in  general  meeting;  but  the  non-receipt  of  such  notipe  by  any  member  shall  not  in- 
validate the  proceedings  at  any  general  meeting. 

11.  All  business  transacted  at  an  extraordinary  meeting,  and  all  that  is  transacted  at  an 
ordinary  meeting,  with  the  exception  of  the  consideration  of  the  accounts,  balance-sheets,  and 
the  ordinary  report  of  the  directors,  shall  be  deemed  to  be  special  business. 

12.  No  business  shall  be  transacted  at  any  meeting  except  the  declaration  of  a  dividend, 
unless  a  quorum  of  members  is  present  at  the  commencement  of  such  business;  and  such  quorum 
shall  be  ascertained  as  follows,  that  is  to  say:  if  the  members  of  the  company  at  the  time  of  the 
meeting  do  not  exceed  ten  in  number,  the  quorum  shall  be  five;  if  they  exceed  ten,  there  shall 
be  added  to  the  above  quorum  one  for  every  five  additional  members  up  to  fifty,  and  one  for 
every  ten  additional  members  after  fifty,  with  this  hmitation,  that  the  quorum  shall  not  in  any 
case  exceed  thirty. 

13.  If  within  one  hour  from  the  time  appointed  for  the  meeting  a  quorum  of  members 
is  not  present,  the  meeting,  if  convened  upon  the  requisition  of  the  members,  shall  be  dissolved; 
in  any  other  case  it  shall  stand  adjourned  to  the  same  day  in  the  following  week  at  the  same 
time  and  place;  and  if  at  such  adjourned  meeting  a  quorum  of  members  is  not  present  it  shall 
be  adjourned  sine  die. 

14.  The  chairman  (if  any)  of  the  directors  shall  preside  as  chairman  at  every  general  meeting 
of  the  company. 

15.  If  there  is  no  such  chairman,  or  if  at  any  meeting  such  chairman  is  not  present  at  the 
time  of  holding  the  same,  the  members  present  shall  choose  one  of  their  number  to  be  chairman. 

16.  The  chairman  may,  with  the  consent  of  the  meeting,  adjourn  any  meeting  from  time 
to  time,  and  from  place  to  place;  but  no  business  shall  be  transacted  at  any  adjourned  meeting 
other  than  the  business  left  unfinished  at  the  meeting  at  which  the  adjournment  took  place. 

17.  At  any  general  meeting,  unless  a  poll  is  demanded  by  at  least  five  members,  a  decla- 
ration by  the  chairman  that  a  resolution  has  been  carried,  and  an  entry  to  that  effect  in  the 
book  of  proceedings  of  the  company,  shall  be  sufficient  evidence  of  the  fact  without  proof  of 
the  number  or  proportion  of  the  votes  recorded  in  favour  of  or  against  such  resolution. 

18.  If  a  poU  is  demanded  in  manner  aforesaid,  the  same  shaU  be  taken  in  such  manner 
as  the  chairman  directs,  and  the  result  of  such  poll  shall  be  deemed  to  be  the  resolution  of  the 
company  in  general  meeting. 

Votes  of  members. 

19.  Every  member  shall  have  one  vote  and  no  more. 

20.  If  any  member  is  a  lunatic  or  an  idiot  he  may  vote  by  his  committee,  and  if  any  member 
is  a  minor  he  may  vote  by  his  guardian,  or  by  any  one  of  his  guardians,  if  more  than  one. 

21.  No  member  shall  be  entitled  to  vote  at  any  meeting  unless  all  moneys  due  from  him 
to  the  company  have  been  paid. 

22.  Votes  may  be  given  either  personally  or  by  proxies.  A  proxy  shall  be  appointed  in 
writing  under  the  hand  of  the  appointer,  or,  if  such  appointor  is  a  corporation,  under  its  com- 
mon seal, 

23.  No  person  shall  be  appointed  a  proxy  who  is  not  a  member,  and  the  instrument 
appointing  him  shall  be  deposited  at  the  registered  office  of  the  company  not  less  than  forty- 
eight  hours  before  the  time  of  holding  the  meeting  at  which  he  proposes  to  vote. 

24.  Any  instrument  appointing  a  proxy  shall  be  in  the  following  form: 

Company  (Limited). 
I,  A.  B.,  of  ,  being  a  member  of  the  Company  (Limited),  hereby 

appoint  ,  of  ,  as  my  proxy,  to  vote  for  me  and  on  my  behalf  at  the  or- 

dinary [or  extraordinary,  as  the  case  may  6e]  general  meeting  of  the  company,  to  be  held  on 
the  day  of  next,  and  at  any  adjournment  thereof  [or  at  any  meeting  of 

the  company  that  may  be  held  in  the  year  ]. 

As  witness  my  hand,  this  day  of  ,  19     . 

Signed  by  the  said  A.  B.,  in  the  presence  of  \  A.  B. 

C.  D.,  / 

[Add  occupation  and  residence.'] 

Directors. 

25.  The  number  of  the  directors,  and  the  names  of  the  first  directors,  shaU  be  determined 
by  the  subscribers  of  the  memorandum  of  association. 

26.  Until  directors  are  appointed,  the  subscribers  of  the  memorandum  of  association  shall, 
for  all  the  purposes  of  this  Act,  be  deemed  to  be  directors. 
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Powers  of  directors. 

27.  The  business  of  the  company  shall  be  managed  by  the  directors,  who  may  exercise 
aU  such  powers  of  the  company  as  are  not  hereby  required  to  be  exercised  by  the  company  in 
general  meeting;  but  no  regulation  made  by  the  company  in  general  meeting  shall  invalidate 
any  prior  act  of  the  directors  that  would  have  been  valid  if  such  regulation  had  not  been  made. 

Election  of  directors. 

28.  The  directors  shall  be  elected  annually  by  the  company  in  general  meeting. 

Business  of  company. 
[Here  insert  rules  as  to  mode  in  which  business  is  to  he  conducted.] 

Accounts. 

29.  The  accounts  of  the  company  shall  be  audited  by  a  committee  of  five  members,  to  bo 
called  the  Audit  Committee. 

30.  The  first  Audit  Committee  shall  be  nominated  by  the  directors  out  of  the  body  of 
members. 

31.  Subsequent  Audit  Committees  shall  be  nominated  by  the  members  at  the  ordinary 
general  meeting  in  each  year. 

32.  The  Audit  Committee  shall  be  suppUed  with  a  copy  of  the  balance-sheet,  and  it  shall 
be  their  duty  to  examine  the  same,  with  the  accounts  and  vouchers  relating  thereto. 

33.  The  Audit  Committee  shall  be  supplied  with  a  list  of  all  books  kept  by  the  company, 
and  they  shall  at  all  reasonable  times  have  access  to  the  books  and  accounts  of  the  company. 
They  may  at  the  expense  of  the  company  employ  accountants  or  other  persons  to  assist  them 
in  investigating  such  accounts,  and  they  may  examine  the  directors  or  any  other  officers  of  the 
company  as  to  such  accounts. 

34.  The  Audit  Committee  shall  make  a  report  to  the  members  upon  the  balance-sheet 
and  accounts,  and  in  every  such  report  they  shall  state  whether  in  their  opinion  the  balance- 
sheet  is  a  full  and  fair  balance-sheet,  containing  the  particulars  required  by  these  regulations, 
and  properly  drawn  up  so  as  to  exhibit  a  true  and  correct  view  of  the  state  of  the  company's 
affairs,  and,  in  case  they  have  called  for  explanations  or  information  from  the  directors,  whether 
such  explanations  or  information  have  been  given  by  the  directors,  and  whether  they  have 
been  satisfactory;  and  such  report  shall  be  read,  together  with  the  report  of  the  directors,  at 
the  ordinary  meeting. 

Notices. 

35.  A  notice  may  be  served  by  the  company  upon  any  member  either  personally  or  by  sending 
it  through  the  post  in  a  prepaid  letter  addressed  to  such  member  at  his  registered  place  of  abode. 

36.  Any  notice,  if  served  by  post,  shall  be  deemed  to  have  been  served  at  the  time  when 
the  letter  containing  the  same  would  be  delivered  in  the  ordinary  course  of  post,  and  in  proving 
such  service  it  shall  be  sufficient  to  prove  that  the  letter  containing  the  notice  was  properly 
addressed  and  put  into  the  post-office. 

Winding  up. 

37.  The  company  shall  be  wound  up  voluntarily  whenever  an  extraordinary  resolution, 
as  defined  by  The  Companies  Act,  1908,  is  passed  requiring  the  company  to  be  wound  up  vo- 
luntarily. 

Names,  Addresses,  and  Descriptions  of  Subscribers. 

1.  John  Jones,  of merchant. 

2.  John  Smith,  of  ....  ... 

3.  Thomas  Green,  of 

4.  John  Thomson,  of 

5.  Caleb  White,  of 

6.  Andrew  Brown,  of 

7.  Caesar  White,  of 

Dated  the  day  of  ,  19     . 

Witness  to  the  above  signatures: 

A.  B.,  No.  13,  Queen  Street,  Auckland. 


Form  C.    Memorandum  of  Association  of  a  Company  limited  by  Guarantee,  and  having  a 

Capital  divided  Into  Shares. 

1.  The  name  of  the  company  is  "The  Wakatipu  Carrying  Company  (Limited)". 

2.  The  objects  for  which  the  company  is  estabhshed  are:  The  encouragement  of  travellmg 
in  the  Lake  District  of  Otago  by  providing  conveyances  by  land  and  water  for  the  accommodation 
of  travellers,  and  the  doing  of  all  other  things  incidental  or  conducive  to  the  attainment  of  the 
above  object. 

3.  Every  member  of  the  company  undertakes  to  contribute  to  the  assets  of  the  company, 
in  the  event  of  the  same  being  wound  up  during  the  time  that  he  is  a  member  or  within  one 
year  afterwards,  for  paj^ment  of  the  debts  and  liabiUties  of  the  company  contracted  before  the 
time  at  which  he  ceases  to  be  a  member,  and  the  costs,  charges,  and  expenses  of  winding  up  the 
same,  and  for  the  adjustment  of  the  rights  of  the  contributories  amongst  themselves,  such  amount 
as  may  be  required,  not  exceeding  twenty  pounds. 
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4.  The  capital  of  the  company  shall  consist  of  two  hundred  thousand  pounds,  divided  into 
t-wo  thousand  shares  of  one  hundred  pounds  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed  hereto,  are  desirous 
of  being  formed  into  a  company  in  pursuance  of  this  memorandum  of  association,  and  agree 
to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names: 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


Number  of 
Sbares  taken 

by  each 
Subscriber. 


1.  John  Jones,  of    . 

2.  John  Smith,  of    . 

3.  Thomas  Green,  of  , 

4.  John  Thomson,  of  , 

5.  Caleb  White,  of  .    . 

6.  Andrew  Brown,  of  . 
1.  Caesar  White,  of     . 


merchant 


200 
25 
30 
40 
15 
5 
10 


Total  shares  taken 
Dated  the  day  of 

Witness  to  the  above  signatures: 


325 


19 


A.  B.,  Queenstown. 


Form  D.    Memorandum   and   Articles   of  Association   ot   an    Unlimited   Company    having    a 

Capital  divided  Into  Shares. 

Memorandum  of  Association. 

1.  The  name  of  the  company  is  "The  Patent  Stereotype  Company". 

2.  The  objects  for  which  the  company  is  established  are:  The  working  of  a  patent  method 
of  founding  and  casting  stereotype  plates,  of  which  method  John  Smith,  of  Wellington,  is  the 
sole  patentee. 

We,  the  several  persons  whose  names  are  subscribed  hereto,  are  desirous  of  being  formed 
into  a  company  in  pursuance  of  this  memorandum  of  association: 

Names,  Addresses,  and  Descriptions  of  Subscribers. 


1.  John  Jones,  of    .    .    . 

2.  John  Smith,  of   . 

3.  Thomas  Green,  of  .    . 

4.  John  Thomson,  of  .    . 

5.  Caleb  White,  of  .    . 

6.  Andrew  Brown,  of     .    . 

7.  Abel  Brown,  of  . 
Dated  the  day  of 

Witness  to  the  above  signatures: 

A.  B.,  Lambton  Quay,  Wellington. 


merchant. 


19 


Articles  of  Association,  to  accompany  the  preceding  Memorandum  of  Association. 

Capital  of  the  company. 
The  capital  of  the  company  is  two  thousand  pounds,  divided  into  twenty  shares  of  one 
hundred  pounds  each. 

Application  of  Table  A. 
All  the  articles  of  Table  A  in  the  second  Schedule  of  The  Companies  Act,  1908,  shall  be  deemed 
to  be  incorporated  with  these  articles,  and  to  apply  to  the  company. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  agree  to  take  the  number 
of  shares  in  the  capital  of  the  company  set  opposite  our  respective  names: 


Names,  Addresses,  and  Descriptions  of  Subscribers. 


1.  John  Jones,  of     .    . 

2.  John  Smith,  of    .    . 

3.  Thomas  Green,  of  . 

4.  John  Thompson,  of 

5.  Caleb  White,  of  . 

6.  Andrew  Brown,  of  . 

7.  Abel  Brown,  of 


19 


Total  shares  taken  . 
Dated  the  day  of 

Witness  to  the  above  signatures: 

A.  B.,  Lambton  Quay,  Wellington. 


Number  of 
Shares  taken 

by  each 
Subscriber. 

.     merchant 

1 

5 

2 

2 
3 

4 
1 

18 
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Form  E.    SummaTy   ol  Capital  and  Shares  of  the  Company,    made  up  to  the 

day  of 

Nominal  capital,  £  ,  divided  into  shares  of  £  each. 

Number  of  shares  taken  up  to  the  day  of  ,  19     : 

Number  of  shares  issued  for  cash: 

Number  of  shares  issued  partly  for  cash: 

Number  of  shares  issued  otherwise  than  for  cash: 

Called  up  on  each  share  issued  for  cash:  £ 

Called  up  on  each  share  issued  partly  for  cash:  £ 

Total  amount  of  calls  received:  £ 

Total  amount  of  calls  unpaid:  £ 

Total  amount  of  shares  forfeited:  £ 

list  of  Persons  holding  Shares  in  the  Company  on  the  day  of  , 

and  of  Persons  who  have  held  Shares  therein  at  any  Time  during  the  Year  immediately 
preceding  the  said  day  of  ,  showing  their  Names  and  Addresses,  and  an 

Account  of  Shares  so  held. 


^! 

Names,  Addresses, 

Account  of  Shares. 

kl 

and  Occupations 
of   Members,  (a) 

Shares  held  by  existing 

Members  on 
the           day  of 

Additional  Shares  held 
by  existing  Members 
during  preceding  Tear. 

Shares   held  by 

Persons  no 
longer  Members. 

1 

8§ 

1^ 

< 

11 

i 

Oh 

Number. 

Date  of 
Transfer. 

Number. 

Date  of 
Transfer. 

a)  Including  persons  who  have  ceased  to  be  members  during  the  preceding  year, 
of  directors  are  distinguished  by  an  asterisk,  thus*). 


Names 


Fourth  Schedule. 

1.  Affidavit  on  Application  for  Dissolution  of  Company. 

I*)  [or  Wef)],  ,  of  "The  Company  (Limited)",  incorporated  under  The  Com- 

panies Act,  1908,  do  hereby  make  oath  and  say, — 

That  the  nominal  capital  of  the  said  company  is  £  ,  in  shares  of  £ 

each. 

That  the  shares  have  been  fully  paid  up. 

That  the  company  has  no  assets,  and  has  ceased  to  carry  on  business. 
And  I  [or  we]  do  hereby  apply  for  declaration  of  dissolution  of  such  company. 

C.  D. 
£.  P. 
Sworn  before  me,  this  day  of  ,  19     . 

A.  B. 
*)  Chairman  or  Manager,    f)  Two  of  the  Board  of  Directors  or  of  the  shareholders  of  the  company. 


I, 


2.  Notice  of  Affidavit  being  lodged. 

Registrar  of  Companies,  do  hereby  give  notice  that  an  affidavit,  a  copy  of  which 


is  hereunder  given,  by*)  ,  of  "The  Company  (Limited)",  has  been  lodged  with 

me,  and  that,  unless  notice  of  objection  be  lodged  with  me  within  sixty  days  of  this  date,  I  shall 
proceed  to  declare  the  said  company  to  be  dissolved,  in  manner  provided  by  "The  Companies 
Act,  1908". 

,  Registrar. 
Signed  this  day  of  ,  19     . 

*)  Chairman,  manager,  or  two  directors,  or  two  shareholders. 


3.  Notice  of  Objection. 

To  the  Registrar  of  Companies. 
I,  ,  a  shareholder  in  [or  a  creditor  of]  "The  Company  (Limited)",  do  hereby 

give  notice  that  I  object  to  a  declaration  of  the  dissolution  of  the  said  company  upon  the  grounds 
set  forth  in  the  statutory  declaration  hereto  attached. 

Dated  at  ,  this  day  of  ,  19     . 

C.  D. 

43* 
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4.  Notice  of  Objection  being  lodged. 

In  the  matter  of  "The  Companies  Act,  1908",  and  in  the  matter  of  the  affidavit  and 

apphcation  of*)  ,  of  "The  Company  (limited)",  requesting  me  to 

declare  the  said  company  to  be  dissolvel. 

I  HEREBY  give  notice  that,  inasmuch  as  an  objection  to  such  application  has  been  lodged 

■with  me  by  A.  B.,  a  shareholder  [or  creditor]  of  the  said  company,  the  above-mentioned  application 

cannot  be  granted. 

Dated  at  ,  this  day  of  ,  19     . 

,  Registrar. 
*)  Chairman,  manager,  or  two  directors,  or  two  shareholders. 


5.  Notice  of  Dissolution  ot  Company. 

In  the  matter  of  "The  Companies  Act,  1908",  and  in  the  matter  of  the  affidavit  and 
application  of*)  ,  of  "The  Company  (Limited)". 

I  HEREBY  notify  that  no  objection  to  such  application  having  been  made  and  lodged  with 
me,  as  by  the  said  Act  required,  I  do  now  declare  such  company  to  be  dissolved. 
Dated  at  ,  this  day  of  19     . 

,  Registrar. 
*)  Chairman,  manager,  or  two  directors,  or  two  shareholders. 


{Schedules  V.  and  VI.  relate  to  statements  of  mining  companies.) 


Companies  Amendment  Act. 

No.  26  of  1910.    An  Act  to  amend  the  Companies  Act,  1908 

(21st  November,  1910). 

Short  title.  1.  This  Act  may  be  cited  as  the  Companies  Amendment  Act,  1910, 
and  it  shall  be  read  together  with  and  deemed  part  of  the  Companies  Act,  1908. 

A  company  may  reissue  redeemed  debentures  in  certain  cases.  2.  1.  Where 
either  before  or  after  the  passing  of  this  Act,  a  company  has  redeemed  any  deben- 
tures previously  issued,  the  company,  unless  the  articles  of  association  of  the 
company  or  the  conditions  of  issue  expressly  otherwise  provide,  or  unless  the  deben- 
tures have  been  redeemed  in  pursuance  of  any  obligation  on  the  company  so  to 
do  (not  being  an  obUgation  enforceable  only  by  the  person  to  vi^hom  the  redeemed 
debentures  vs^ere  issued,  or  his  assigns),  shall  have  power,  and  shall  be  deemed 
always  to  have  had  power,  to  keep  the  debentures  aUve  for  the  purposes  of  reissue ; 
and  where  a  company  has  purported  to  exercise  such  a  power,  the  company  shall 
have  power,  and  shall  be  deemed  always  to  have  had  power,  to  reissue  the  debentures 
either  by  reissuing  the  same  debentures  or  by  issuing  other  debentures  in  their 
place;  and  upon  such  a  reissue  the  person  entitled  to  the  debentures  shall  have 
and  shaU  be  deemed  always  to  have  had,  the  same  rights  and  priorities  as  if  the 
debentures  had  not  previously  been  issued.  2.  Where,  vidth  the  object  of  keepiag 
debentures  alive  for  the  purpose  of  reissue,  they  have,  either  before  or  after  the 
passing  of  this  Act,  been  transferred  to  a  nominee  of  the  company,  a  transfer  from  that 
nominee  shall  be  deemed  to  be  a  reissue  for  the  purposes  of  this  section.  3.  Where 
a  company  has,  either  before  or  after  the  passing  of  this  Act,  deposited  any  of  its 
debentures  to  secure  advances  from  time  to  time  on  current  account  or  otherwise, 
the  debentures  shall  not  be  deemed  to  have  been  redeemed  by  reason  only  of  the 
account  of  the  company  having  ceased  to  be  in  debit  whilst  the  debentures  remained 
so  deposited.  4.  The  reissue  of  a  debenture  or  the  issue  of  another  debenture  in  its 
place  under  the  power  by  this  section  given  to  or  deemed  to  have  been  possessed 
by  a  company,  whether  the  issue  or  reissue  was  made  before  or  after  the  passing 
of  this  Act,  shall  be  treated  as  the  issue  of  a  new  debenture  for  the  purposes  of 
any  provision  limiting  the  amount  or  number  of  debentures  to  be  issued.  Provided 
that  any  person  lending  money  on  the  security  of  a  debenture  reissued  imder  this 
section  which  appears  to  be  duly  stamped  may  give  the  debenture  in  evidence  in 
any  proceedings  for  enforcing  his  security,  without  payment  of  the  stamp  duty  or 
any  penalty  in  respect  thereof,  imless  he  had  notice  that  the  debenture  was  not 
duly  stamped,  but  in  any  such  case  the  company  shall  be  liable  to  pay  the  proper 
stamp  duty  and  penalty.  5.  Nothing  in  this  section  shall  prejudice :  a)  the  operation 
of  any  judgment  or  order  of  a  Court  of  competent  jurisdiction  pronounced  or  made 
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before  the  passing  of  this  Act  as  between  the  parties  to  the  proceedings  in  which 
the  judgment  was  pronounced  or  the  order  made,  and  any  appeal  from  any  such  judg- 
ment or  order  shall  be  decided  as  if  this  Act  had  not  been  passed;  or  b)  any  power  to 
issue  debentures  in  the  place  of  any  debentures  paid  off  or  otherwise  satisfied  or  ex- 
tiaguished  reserved  to  a  company  by  its  debentures  or  the  securities  for  the  same. 


Sale  of  Goods  Act. 

No.  168  of  1908.    An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  the  Sale  of  Goods. 


Short  title.  Enactments  consolidated.  1.  1.  The  short  title  of  this  Act  is  The 
Sale  of  Goods  Act,  1908.  2.  This  Act  is  a  consolidation  of  the  enactments  mentioned 
in  the  Schedule  hereto.  3.  All  matters  and  proceedings  commenced  under  the  said 
enactments,  and  pending  or  in  progress  on  the  coming  into  operation  of  this  Act, 
may  be  continued,  completed,  and  enforced  under  this  Act.  4.  This  Act  is  divided 
into  Parts,  as  follows:  Part  I.  Formation  of  the  Contract  (Sections  3  to  17). 
Part  II.  Effects  of  the  Contract  (Sections  18  to  28).  Part  III.  Performance  of 
the  Contract  (Sections  29  to  39).  Part  IV.  Rights  of  Unpaid  Seller  against  the 
Goods  (Sections  40  to  49).  Part  V.  Actions  for  breach  of  the  Contract  (Sections 
50  to  55).  Part  VI.  Supplementary  (Sections  56  to  60).  —  E.  §  63,  64;  V.  1,  2; 
T.  1,  2;  S.  A.  61,  62;  Q.  1,  2;  W.  A.  61,  62. 

Interpretation.  2.  1.  In  this  Act,  if  not  inconsistent  with  the  context:  "Action" 
includes  counter-claim  and  set-off.  "Buyer"  means  a  person  who  buys  or  agrees  to 
buy  goods.  "Contract  of  sale"  includes  an  agreement  to  sell  as  well  as  a  sale.  "DeUv- 
ery"  means  voluntary  transfer  of  possession  from  one  person  to  another.  "Docu- 
ment of  title  to  goods"  includes  any  bill  of  lading,  dock- warrant,  warehouse-keeper's 
certificate,  and  warrant  or  order  for  the  delivery  of  goods,  and  any  other  document 
used  in  the  ordinary  course  of  business  as  proof  of  the  possession  or  control  of  goods, 
or  authorising  or  purporting  to  authorise,  either  by  indorsement  or  by  deUvery,  the 
possessor  of  the  document  to  transfer  or  receive  goods  thereby  represented.  "Fault" 
means  wrongful  act  or  default.  "Future  goods"  means  goods  to  be  manufactured  or 
acquired  by  the  seller  after  the  making  of  the  contract  of  sale.  "Goods"  includes 
all  chattels  personal  other  than  money  or  things  in  action.  The  term  includes 
emblements,  growing  crops,  and  things  attached  to  or  forming  part  of  the  land 
which  are  agreed  to  be  severed  before  sale  or  under  the  contract  of  sale.  "Plaintiff" 
includes  defendant  counterclaiming.  "Property"  means  the  general  property  in 
goods,  and  not  merely  a  special  property.  "QuaUty  of  goods"  includes  their  state 
or  condition.  "Sale"  includes  a  bargain  and  sale,  as  well  as  a  sale  and  deUvery. 
"Seller"  means  a  person  who  sells  or  agrees  to  sell  goods.  "Specific  goods"  means 
goods  identified  and  agreed  upon  at  the  time  a  contract  of  sale  is  made.  "Warranty" 
means  an  agreement  with  reference  to  goods  which  are  the  subject  of  a  contract  of 
sale,  but  collateral  to  the  main  purpose  of  such  contract,  the  breach  of  which  gives 
rise  to  a  claim  for  damages,  but  not  to  a  right  to  reject  the  goods  and  treat  the 
contract  as  repudiated.  "Writ  of  execution"  means  any  writ  of  sale,  warrant  of 
distress,  or  other  writ  or  warrant  of  execution  under  which  chattels  of  any  kind 
may  be  seized  or  taken  to  satisfy  process  issued  out  of  any  Court.  2.  =  V.  §  3  (2). 
3.  =  V.  §  3  (3),  except :  "bankruptcy"  is  substituted  for  "insolvency".  4.  =  V.  §  3  (4). 
—  E.  §  62;  V.  3;  T.  3;  S.  A.  60;  Q.  3;  W.  A.  60. 

Part  I.    Formation  of  the  Contract.    Contract  of  sale. 

3.  =  V.  §  6. 

4.  =  V.  §  7,  except:  "means"  is  substituted  for  "mean". 

Formalities  of  the  contract. 

5.  =  V.  §  8. 

6.  =  V.  §  9.  —  E.  §  4;  V.  9;  T.  9;  S.  A.  4;  Q.  7;  W.  A.  4.  —  The  time  of  delivery 
may  be  of  the  essence  of  a  particular  contract  of  sale,  and  if  so  it  must  be  incorporated  in  the 
memorandum.  —  Matthews  v.  Dampney  Bros.,  19  L.  R.  (N.  Z.)  557.  A  memorandum  signed 
by  one  of  two  vendors,  addressed  to  the  manager  of  the  purchaser,  mentioning  the  subject-matter 
of  the  contract,  and  referring  to  a  cheque,  but  not  naming  its  amount,  is  not  a  sufficient  me- 
morandum in  writing  within  this  section.  —  Maher  et  al.  v.  The  New  Zealand  Loan  and  Mer- 
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cantile  Agency  Co.  Ltd.,  16  L.  R.  (N.  Z.)  120.  A  written  contract  is  not  unenforceable  tinder 
this  section  merely  because  it  does  not  contain  the  representations  which  induced  it.  —  John- 
ston V.  McRae,  26  L.  R.  (N.  Z.)  299. 


7—9,  =  V.  §  10—12. 
10—11.  =  V.  §  13—14. 


Subject-matter  of  contract. 
The  price. 


Conditions  and  warranties. 
12.  =  V.   §  15.  —  E.  §  10;  V.  15;  T.  15;  S.  A.  10;  Q.  13;  W.  A.  10.  —  For  a  case  where 
the  time  of  delivery  of  sheep  was  of  the  essence  of  the  contract,  see  Matthews  v.  Dampney  Bros., 
19  L.  R.  (N.  Z.)  557. 

13—14.  =  V.  §  16—17. 

15.  =  V.  §  18.  —  E.  §  13;  V.  18;  T.  18;  S.  A.  13;  Q.  16;  W.  A.  13.  —  A  description 
of  goods  £is  "slightly  damaged"  amounts  to  a  warranty  that  they  are  not  more  than  slightly 
damaged.  —  Brockley  v.  Burt,  1  J.  R.  (N.  Z.)  154.  For  a  case  holding  that  a  statement  that 
certain  lambs  were  "well-grown,  good  lambs,  fit  for  rape"  was,  under  the  facts,  a  statement 
of  opinion  only,  and  not  a  sale  by  description,  see  Johnston  v.  MoRae,  26  L.  R.  (N.  Z.)  299. 

16.  =  V.  §  19.  —  E.  §  14;  V.  19;  T.  19;  S.  A.  14;  Q.  17;  W.  A.  14.  —  In  a  con- 
tract for  the  sale  of  the  output  of  the  cheese  of  a  dairy  factory  for  a  defined  period,  at  an  uniform 
price,  there  is  no  implied  warranty  that  the  cheese  should  be  of  first-class  quality  only.  —  The 
GeiTnan  Bay  Co-operative  Dairy  Co.  Ltd.  v.  Scott,  20  L.  R.  (N.  Z.)  475.  Where  the  buyer  has 
examined  the  goods  there  is  no  imphed  warranty  against  defects  which  such  examination  ought 
to  have  revealed,  and  the  maxim  caveat  emptor  applies.  —  Langley  v.  Colbeck  &  Co.,  14  L.  R. 
(N.  Z.)  540.  Where  an  opportunity  to  examine  the  goods  exists  the  purchaser  is  bound  to  avail 
himself  of  the  opportunity.  —  Zohrab  &  Newman  v.  FuUer,  L.  ]^.  3  S.  C.  (N.  Z.)  210.  Where 
the  purchaser  selects  a  specific  chattel  the  maxim  caveat  emptor  applies.  —  Carroll  v.  Manson, 
L.  R.  2  S.  C.  (N.  Z.)  369. 

Sale  by  sample. 

17.  =  V.  §  20.  —  E.  §  15;  V.  20;  T.  20;  S.  A.  15;  Q.  18;  W.  A.  15.  —  In  a  sale 
by  sample  the  purchaser  must  be  given  a  reasonable  opportunity  of  comparing  the  bulk  of  the 
goods  sent  him  with  the  sample,  and  to  reject  the  goods  if  not  according  to  sample.  The  property 
passes  upon  delivery,  subject  to  being  divested  upon  rejection.  The  rejection  must  be  uniquivocal. 
—  The  Canterbury  Seed  Co.  Ltd.  v.  The  J.  G.  Ward  Farmers'  Association  Ltd.,  13  L.  R.  (N.  Z.)  96. 
The  rejection  must  be  of  the  entire  quantity,  and  be  a  repudiation  of  the  whole  contract.  — 
Young  V.  Walker,  1  J.  R.  (N.  Z.)  72.  Evidence  that  a,  sale  is  a,  sale  by  sample  is  admissible 
even  though  the  memorandum  of  the  contract  does  not  refer  to  a  sample.  —  Lazarus  v.  Luhning, 
Mac.  (N.  Z.)  64.    Cp.  now  Corry  &  Co.  v.  Harding  et  al.,  26  L.  R.  (N.  Z.)  361. 

Part  II.    Effects  of  the  Contract. 
Transfer  of  property  as  between  buyer  and  seller. 
18—19.  =  V.  §  21—22. 

20.  =  V.  §  23,  except:  in  Rule  5  (1)  "expressed"  is  substituted  for  "express"; 
in  Rule  5  (2)  "or  custodier"  is  omitted.  —  E.  §  18;  V.  23;  T.  23;  S.  A.  18;  Q.  21; 
W.  A.  18.  —  Where  there  is  a  contract  for  the  sale  of  a  certain  quantity  of  goods,  part 
of  a  larger  quantity  belonging  to  the  seller,  the  title  does  not  pass  until  the  goods  sold  are  de- 
finitively appropriated  to  the  buyer.  —  Corry  &  Co.  v.  Harding  et  al.  26  L.  R.  (N.  Z.)  361. 
For  a  case  where  under  the  facts  there  was  a  sufficient  appropriation  see  Smellie  v.  Shand,  Mac. 
(N.  Z.)  67. 

21.  =  V.  §24,  except:  inl.  "the"  is  omitted  before  "disposal";  in2.  "or  custodier" 
is  omitted  after  "bailee". 

22.  =  V.  §  25,  except:  "or  custodier"  is  omitted  after  "bailee". 

Transfer  of  title. 

23.  1.  =  V.  §  26  (1).  2.  Provided  also  that  nothing  in  this  Act  shall  affect: 
a)  The  provisions  of  The  Mercantile  Law  Act,  1908,  or  any  other  enactment 
enabling  the  apparent  owner  of  goods  to  dispose  of  them  as  if  he  were  the  true 
owner  thereof;  b)  The  validity  of  any  contract  of  sale  under  any  special  common 
law  or  statutory  power  of  sale,  or  under  the  order  of  a  Court  of  competent 
jurisdiction. 

24.  =  V.  §  27,  except:  in  2.  "horses"  is  substituted  for  "cattle".  A  new  sub- 
section is  added :  3.  Nothing  in  this  section  or  elsewhere  in  this  Act  shall  be  construed 
to  create  a  market  over  in  New  Zealand. 

25.  =  V.  §  28. 

26.  =  V.  §  29,  except:  "theft"  is  substituted  for  "larceny". 
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27.  1.  =  V.  §  30  (1).  2.  Where  a  person,  having  bought  or  agreed  to  buy 
goods,  obtains,  with  the  consent  of  the  seller,  possession  of  the  goods  or  the  docu- 
ments of  title  to  the  goods,  the  dehvery  or  transfer  by  that  person,  or  by  a  mercantile 
agent  acting  for  him,  of  the  goods  or  documents  of  title,  under  any  sale,  pledge, 
or  other  disposition  thereof,  or  under  any  agreement  for  sale,  pledge  or  other 
disposition  thereof,  to  any  person  receiving  the  same  in  good  faith  and  without 
notice  of  any  lien  or  other  right  of  the  original  seller  in  respect  of  the  goods, 
shaU  have  the  same  effect  as  if  the  person  making  the  dehvery  or  transfer  were  a 
mercantile  agent  in  possession  of  the  goods  or  documents  of  title  with  the  consent 
of  the  owner:  Provided  that  if  the  hen  or  other  right  of  the  original  seller  is  ex- 
pressed in  an  instrument  duly  registered  under  The  Chattels  Transfer  Act,  1908,  and 
if  the  person  seUing,  pledging,  or  disposing  of  the  goods  is  the  mortgagor  or  bailee 
named  in  such  instrument,  then  the  person  receiving  the  goods  shall  be  deemed  to 
have  had  notice  of  the  contents  of  such  instrument.  3.  In  this  section  "mercan- 
tile agent"  has  the  same  meaning  as  in  Part  I.  of  The  Mercantile  Law  Act,  1908. 

—  E.  §  25;  V.  30;  T.  30;  S.  A.  25;  Q.  27;  W.  A.  25.  —  I  think  that  it  is  clear  that  subsection 
1  of  section  27  of  "The  Sale  of  Goods  Act,  1895,"  applies  only  in  cases  in  which  the  relation  of 
vendor  and  purchaser  continues,  and  not  to  the  cases  in  which,  the  sale  having  been  completed 
by  delivery,  a  different  relation  is  subsequently  created  between  the  parties  under  another  con- 
tract. The  words  "or  is,"  after  the  word  "continues"  and  before  the  words  "in  possession,"  in 
this  subsection,  are  satisfied  by  holding  them  applicable  to  cases  in  which  the  goods,  not  being 
in  the  actual  possession  of  the  vendor  at  the  time  of  sale,  afterwards  come  into  his  possession, 
but  have  not  been  delivered  to  the  purchaser.  Mitchell  v.  Jones,  24  L.  R.  (N.  Z.)  932.  (Per 
Edwards,  J.) 

Effect  of  writs  of  execution.  28.  1.  A  writ  of  execution  against  goods  binds 
the  property  in  the  goods  of  the  execution  debtor  as  from  the  time  when  the 
writ  is  dehvered  to  the  sheriff  to  be  executed;  and,  for  the  better  manifestation 
of  such  time,  the  sheriff  shall,  without  fee,  upon  the  receipt  of  any  such  writ, 
indorse  on  the  back  thereof  the  hour,  day,  month,  and  year  when  he  received 
the  same:  Provided  that  no  such  writ  shall  prejudice  the  title  to  such  goods 
acquired  by  any  person  in  good  faith  and  for  valuable  consideration,  unless  such 
person  had  at  the  time  when  he  acquired  his  title  notice  that  such  writ  or 
any  other  writ  under  which  the  goods  of  the  execution  debtor  might  be  seized 
or  attached  had  been  dehvered  to  and  remained  unexecuted  in  the  hands  of 
the  Sheriff.  2.  In  this  section  the  term  "sheriff"  includes  any  officer  charged  with 
the  enforcement  of  a  writ  of  execution.  —  E.  §26;  V.  31;  T.  31;  S.  A.  26;  Q.  28;  W. 
A.  26. 

Part  III.    Performance  of  the  Contract. 
29—30.  =  V.  §  32—33. 

31.  =  V.  §  34.  —  E.  §  29;  V.  34;  T.  34;  S.  A.  29;  Q.  31;  W.  A.  29.  —  In  a  sale 
of  cattle  deliverable  "on  or  about"  a  certain  date  evidence  may  be  admitted  to  show  that  according 
to  the  usage  of  trade  in  such  cases  a  reasonable  time  on  either  side  of  the  date  named  is  allowed. 

—  Lockhart  v.  Wilkin,  Mac.  (N.  Z.)  120. 

32.  =  V.  §  35.  —  E.  §  30;  V.  35;  T.  35;  S.  A.  30;  Q.  32;  W.  A.  30.  —  Where  the 
seller  delivers  to  the  buyer  a  quantity  of  goods  less  than  that  contracted  for,  and  the  buyer 
accepts  dehvery,  he  must  pay  the  value  thereof,  which,  when  a  price  has  been  set  in  the  con- 
tract, is  the  contract  price.  —  Smith  v.  Johnston,  L.  R.  3  C.  A.  (N.  Z.)  270. 

33.  =  V.  §  36.  —  E.  §  31;  V.  36;  T.  36;  S.  A.  31;  Q.  33;  W.  A.  31.  —  As  to  what 
constitutes  a  reasonable  delivery  by  instalments,  see  The  Picturesque  Atlas  Publishing  Co. 
Ltd.  V.  Harbottle,  10  L.  R.  (N.  Z.)  348;  Geary  v.  Bowerman  Bros,  11  L.  R.  (N.  Z.)  60;  Bowerman 
et  al.  V.  Calderm,  11  L.  R.  (N.  Z.)  392.    Cp.  Bowerman  v.  Grieve,  9  L.  R.  (N.  Z.)  157. 

34.  =  V.  §  37.  —  E.  §  32;  V.  37;  T.  37;  S.  A.  32;  Q.  34;  W.  A.  32.  —  Where 
goods  have  passed  out  of  the  control  of  the  seller  and  have  become  subject  to  the  control  of  the 
buyer,  but  are  stiU  in  the  hands  of  the  carrier,  the  risk  of  loss  is  with  the  buyer.  —  4  J.  R.  N.  S. 
(S.  C.)  (N.  Z.)  73. 

35—38.  =  V.  §  38—41. 

39.  =  V.  §  42,  except:  "provided  that"  is  inserted  before  "nothing  in  this 
section". 

Part  IV.    Rights  of  unpaid  Seller  against  the  Goods. 

40—41.  =  V.  §  43—44. 

Unpaid  seller's  lien. 

42.  =  V.  §  45,  except:  in  2.  "or  custodier"  is  omitted.  —  E.  §41;  V.  45;  T.45; 
S.  A.  40;  Q.  42;  W.  A.  40.  —  See  Teschemaker  v.  McLean,  Mao.  (N.  Z.)  1,  10. 
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43.  =  V.  §  46. 

44.  =  V.  §  47,  except:  "or  custodier"  is  omitted. 

Stoppage  in  transitu. 

45 — 47.  =  V.  §  48 — 50,   except:  throughout   "or  custodier"  is   omitted.   — 

—  E.  §  44— 46;  V.  48—50;  T.  48—50;  S.  A.  43—45;  Q.  45— 47;  W.  A.  43— 45.  — Cp.  Bankruptcy 
Act,   1908,  §  99—100.    In  re  Daley,  Ex  parte  The  Official  Assignee,  19  L.  R.  (N.  Z.)  379. 

Re-sale  by  buyer  or  seller. 
48—49.  =  V.  §  50—52. 

Part  V.    Actions  for  Breach  of  the  Contract.    Remedies  of  the  seller. 
50—51.  =  V.  §  53—54. 

Remedies  of  the  buyer. 

52.  =  V.  §  55.  —  E.  §  51;  V.  55;  T.  55;  S.  A.  50;  Q.  52;  W.  A.  50.  —  Even  where 
no  market  price  can  be  proved  substantial  damages  may  be  recovered  for  non-delivery  of 
chattels.  —  Willis  v.  Marshall  &  Copeland,  L.  R.  1  S.  C.  (N.  Z.)  28.  WTiere  there  is  no 
market  price  the  measure  of  damages,  in  the  case  of  the  purchase  of  raw  materials  by  a  manu- 
factvirer,  is  the  value  of  the  raw  materials  to  such  manufacturer,  and  not  the  entire  profit  which 
would  have  been  made  by  its  subsequent  manufacture.  —  Richardson  v.  Reid,  8  L.  R.  (N.  Z.) 
760.  See  also  Fleming  &  Gilkison  v.  Grigg,  14  L.  R.  (N.  Z.)  499;  Dalgety  &  Co.,  Ltd.  v.  Latter, 
21  L.  R.  (N.  Z.)  604. 

53.  =  V.  §  56,  except:  throughout  "or  decree"  is  omitted. 

54.  =  V.  §  57.  —  E.  §  53;  V.  57;  T.  57;  S.  A.  52;  Q.  54;  W.  A.  52.  —  Where  there 
is  a  breach  of  warranty  the  purchaser  may  refuse  to  accept  a  bill  of  exchange  drawn  upon 
him  by  the  vendor  for  the  fvill  amount  of  the  contract  price.  —  Thompson  v.  Gilmovu:,  L.  R. 
2  S.  C.  (N.  Z.)  226.  If  a  breach  of  warranty  has  been  set  up  in  diminution  of  price  in  an 
action  for  the  price  of  the  goods,  and  a  decision  has  been  given  that  there  was  no  breach  of  warran- 
ty, the  buyer  is  estopped  from  setting  up  the  same  breach  of  warranty  in  a  subsequent  action 
for  damages,  whether  general  or  special.  —  Creaven  v.  Miller,  18  L.  R.  (N.  Z.)  65. 

55.  =  V.  §  58.  —  E.  §  54;  V.  58;  T.  58;  S.  A.  53;  Q.  56;  W.  A.  53.  —  It  is  a  rea- 
sonable assumption  that  on  the  sale  of  sheep  to  u,  sheep  dealer  for  forward  delivery  the  seller 
knows  that  they  are  bought  for  the  purpose  of  re-sale,  and  in  the  event  of  the  vendor  failing 
to  deliver,  and  of  there  being  no  market  in  which  the  buyer  can  readily  obtain  them,  then, 
whether  the  seller  did  or  did  not  know  of  any  particular  subcontract  existing  or  contemplated, 
the  inference  is  that  the  vendor  contracts  to  be  liable  for  the  increased  damages  which  will  flow 
from  a  breach  of  the  contract  under  the  special  circumstances.  —  Dalgety  &  Co.,  Ltd.  v.  Latter, 
21  L.  R.  (N.  Z.)  604. 

Part  VI.    Supplementary. 

56.  =  V.  §  59.  —  E.  §  55;  V.  59;  T.  59;  S.  A.  54;  Q.  56;  W.  A.  53.  —  A  custom  of 
Auckland  relating  to  sales  of  wool  sustained  in  Langley  v.  Colbeck  &  Co.,  14  L.  R.  (N.  Z.)  540. 

57—58.  =  V.  §  60—61. 

59.  =  V.  §  62,  except:  subsections  4.  and  5.  are  combined  in  subsection  4.  — 
—  E.  §  58;  V.  62;  T.  62;  S.  A.  57;  Q.  59;  W.  A.  57.  —  Cp.  O'Brien  v.  Barker,  4  .J.  R.  N.  S. 
S.  C.  (N.  Z.)  64. 

Savings.  60.  1.  The  rules  in  bankruptcy  relating  to  contracts  of  sale  shall 
continue  to  apply  thereto,  notwithstanding  anything  in  this  Act.  2.  The  rules  of 
the  common  law,  including  the  law  merchant,  save  in  so  far  as  they  are  inconsistent 
with  the  express  provisions  of  this  Act,  and  in  particular  the  rules  relating  to  the 
law  of  principal  and  agent,  and  the  effect  of  fraud,  misrepresentation,  duress  or 
coercion,  mistake,  or  other  invahdating  cause,  shall  continue  to  apply  to  contracts 
for  the  sale  of  goods.  3.  The  provisions  of  this  Act  relating  to  contracts  of  sale 
do  not  apply  to  any  transaction  in  the  form  of  a  contract  of  sale  which  is  intended 
to  operate  by  way  of  mortgage,  pledge,  charge,  or  other  security.  4.  Nothing  in 
this  Act  shall  affect  the  enactments  in  force  relating  to  chattels  transfer,  or  any 
enactment  in  force  relating  to  the  sale  of  goods.  —  E.  §  61;  V.  5;  T.  5-  S  A  59- 
Q.  5;  W.  A   58.  

Schedule. 

Enactments  consolidated. 
1890,  No.  11.    The  Mercantile  Agents  Act,  1890:  Section  10  and  11. 
1895,  No.  23.    The  Sale  of  Goods  Act,  1895. 
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Secret  Commissions  Act. 

No.  40  of  I9I0.    An  Act  for  the  Prohibition  of  Secret  Commissions 

(3d  December,  1910).') 


Short  title  and  commencement.  1.  This  Act  may  be  cited  as  the  Secret  Com- 
missions Act,  1910,  and  shall  come  into  operation  on  the  first  day  of  January, 
nineteen  hundred  and  eleven.  —  E.  §  4;  C.  1;  V.  1;  T.  1;  S.  A.  1;  W.  A.  1. 

Interpretation.  2.  In  this  Act,  unless  a  contrary  intention  appears:  "Agent" 
includes  any  person  who  is  or  has  been,  or  desires  or  intends  to  be,  employed  by 
or  acting  for  any  other  person,  whether  as  agent,  servant,  broker,  auctioneer,  archi- 
tect, solicitor,  director,  or  in  any  other  capacity  whatever,  either  alone  or  jointly 
with  any  other  person;  "Principal"  includes  any  person  by  whom  an  agent  is  or 
has  been,  or  intends  or  desires  to  be,  employed,  or  for  whom  an  agent  acts  or  has 
acted,  or  intends  or  desires  to  act;  "Consideration"  means  valuable  consideration 
of  any  kind;  and  particularly  includes  discounts,  commissions,  rebates,  bonuses, 
deductions,  percentages,  employment,  payment  of  money  (whether  by  way  of  loan, 
gift,  or  otherwise  howsoever),  and  forbearance  to  demand  any  money  or  valuable 

thing.   —  E.  §  1;  C.  23;  V.  18;  T.  20;   S.  A.  2;  W.  A.  20. 

Gifts  to  agent  without  consent  of  principal  an  offence.  3.  1.  Every  person  is 
guilty  of  an  offence  who  corruptly  gives,  or  agrees  or  offers  to  give,  to  any  agent 
any  gift  or  other  consideration  as  an  inducement  or  reward  for  doing  or  forbearing 
to  do,  or  for  having  done  or  forborne  to  do,  any  act  in  relation  to  the  principal's 
affairs  or  business  (whether  such  act  is  within  the  scope  of  the  agent's  authority 
or  the  course  of  his  employment  as  agent  or  not),  or  for  showing  or  having  shown 
favour  or  disfavour  to  any  person  in  relation  to  the  principal's  affairs  or  business. 
2.  Any  gift  or  other  consideration  given  or  offered  or  agreed  to  be  given  to  any 
parent,  husband,  wife,  or  child,  of  any  agent,  or  to  his  partner,  clerk,  or  servant, 
or  (at  the  agent's  request  or  suggestion)  to  any  other  person,  shaU  be  deemed  for 
the  purposes  of  this  section  to  have  been  given  or  offered  or  agreed  to  be  given  to 

the  agent.  —  E.  §  1;  C.  2;  V.  23;  T.  34;   S.  A.  35;  W.  A.  2. 

Acceptance  of  such  gifts  by  agent  an  offence.  4.  1.  Every  agent  is  guilty  of 
an  offence  who  corruptly  accepts  or  obtains,  or  agrees  or  offers  to  accept  or  attempts 
to  obtain,  or  solicits  from  any  person,  for  himself  or  for  any  other  person,  any  gift 
or  other  consideration  as  an  inducement  or  reward  for  doing  or  forbearing  to  do, 
or  for  having  done  or  forborne  to  do,  any  act  in  relation  to  the  pricinpal's  affairs 
or  business  (whether  such  act  is  within  the  scope  of  the  agent's  authority  or  the 
course  of  his  employment  as  agent  or  not),  or  for  showing  or  having  shown  favour 
or  disfavour  to  any  person  in  relation  to  the  principal's  affairs  or  business.  2.  Every 
agent  who  diverts,  obstructs,  or  interferes  with  the  proper  course  of  the  affairs  or 
business  of  his  principal,  or  fails  to  use  due  dihgence  in  the  prosecution  of  such 
affairs  or  business,  with  intent  to  obtain  for  himself  or  for  any  other  person  any 
gift  or  other  consideration  from  any  person  interested  in  such  affairs  or  business, 
shall  be  deemed  to  have  corruptly  solicited  a  consideration  within  the  meaning 

of  this   section.   —  E.  §  1;  C.  2;  V.  2;  T.  3;   S.  A.  4;  W.  A.  3. 

Duty  of  agent  to  disclose  pecuniary  interest  in  contract.  5.  1.  Every  agent  is 
guilty  of  an  offence  who  makes  a  contract  on  behalf  of  his  principal  and  fails  to 
disclose  to  his  principal,  at  the  time  of  making  the  contract  or  as  soon  as  possible 
thereafter,  the  existence  of  any  pecuniary  interest  which  the  agent  has  in  the  making 
of  the  contract,  unless  to  the  knowledge  of  the  agent  the  existence  of  such  pecun- 
niary  interest  is  already  known  to  his  principal.  2.  For  the  purposes  of  this  section 
any  pecuniary  interest  which  a  parent,  husband,  wife,  child,  or  partner  of  the  agent 
has  in  the  making  of  the  contract  shall  be  deemed  to  be  the  pecimiary  interest 
of  the  agent,  unless  he  proves  that  he  had  no  knowledge  of  that  interest  at  the  time 
when  he  made  the  contract.  3.  For  the  purposes  of  this  section  an  agent  shall  not 
be  deemed  to  have  any  pecuniary  interest  in  the  making  of  a  contract  by  reason 
merely  of  the  fact  that  he  or  any  person  mentioned  in  the  last  preceding  subsection 
is  a  shareholder  in  an  incorporated  company  having  more  than  twenty  members. 


1)  The  English  Act  (E.)  cited  is  the  Prevention  of  Corruption  Act,  1906  (6  Edw.  7,  c.  34). 
The  Australian  Acts  are  given  supra. 
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Giving  false  receipt,  invoice,  etc.,  to  agent  an  offence.  6.  Every  person  is  guilty  of 
an  offence  who,  with  intent  to  deceive  the  principal,  gives  to  any  agent,  or  signs  or  other- 
wise authenticates  for  the  use  of  any  agent,  any  receipt,  invoice,  account  or  other  docu- 
ment of  any  nature  whatsoever  in  relation  to  the  affairs  or  business  of  the  agent  or  his 
principal  which  contains  any  statement  which  is  false,  defective,  or  misleading  in  any 
material  particular,  or  which  omits  to  state  expUcitly  and  fully  the  fact  of  any  com- 
mission, percentage,  bonus,  discount,  rebate,  repayment,  gratuity,  or  deduction  having 
been  made,  given,  or  allowed,  or  agreed  to  be  made,  given,  or  allowed,  in  relation  to  the 
matters  referred  to  in  that  document.  —  E.  §  1  (1);  C.  5;  V.  4;  T.  5;  S.  A.  6;  W.  A.  5. 

Delivery  of  false  receipt,  etc.,  to  principal  an  offence.  7.  Every  agent  is  guilty 
of  an  offence  who  delivers  or  presents  to  his  principal  any  receipt,  invoice,  account, 
or  other  document  of  any  nature  whatsoever  in  relation  to  the  business  or  affairs 
of  his  principal  which  to  the  knowledge  of  the  agent  is  false  or  defective  in  any 
material  particular,  or  is  in  any  way  Hkely  to  mislead  the  principal,  or  which  to 
the  knowledge  of  the  agent  omits  to  state  the  fact  of  any  commission,  percentage, 
bonus,  discount,  rebate,  repayment,  gratuity,  or  deduction  having  been  made,  given 
or  allowed,  or  agreed  to  be  made,  given,  or  allowed,  in  relation  to  the  matters  re- 
ferred to  in  that  document,  or  which  to  the  knowledge  of  the  agent  omits  to  dis- 
close the  fact  of  any  gift  or  other  consideration  having  been  received  by  or  promised 
to  the  agent  in  respect  of  those  matters,  unless  in  any  such  case  the  fact  which 
is  not  disclosed  is,  to  the  knowledge  of  the  agent,  already  known  to  the  principal- 
at  the  time  when  the  said  document  is  so  delivered  or  presented  to  him. 

Receiving  secret  reward  for  procuring  contracts  an  offence.  8.  1.  Every  person 
is  guilty  of  an  offence  who  advises  any  person  to  enter  into  a  contract  with  a  third 
person  and  receives  or  agrees  to  receive  from  that  third  person,  without  the  know- 
ledge and  consent  of  the  person  so  advised,  any  gift  or  consideration  as  an  inducement 
or  reward  for  the  giving  of  that  advice  or  the  procuring  of  that  contract,  unless  the  per- 
son giving  that  advice  himself  acts  as  the  agent  of  the  third  person  in  entering  into  the 
contract,  or  is  to  the  knowledge  of  the  person  so  advised  the  agent  of  that  third  person. 
2.  For  the  purposes  of  this  section  a  person  shall  be  deemed  to  advise  another  person 
to  enter  into  a  contract  if  he  makes  to  that  other  person  any  statement  or  suggestion 
with  intent  to  induce  him  to  enter  into  the  contract.  —  V.  1  (2);  T.  6;  S.  A.  7;  W.  A.  6. 

Aiding  and  abetting  offences.  9.  Every  person  is  guilty  of  an  offence  who 
aids,  abets,  counsels,  or  procures,  or  is  in  any  way  directly  or  indirectly  knowingly 
concerned  in  or  privy  to  the  commission  of  any  offence  against  this  Act,  or  the 
commission  outside  New  Zealand  of  any  act  in  relation  to  the  affairs  or  business 
of  a  priucipal  residing  or  carrying  on  business  in  New  Zealand  which  if  committed  in 
New  Zealand  would  be  an  offence  against  this  Act.  —  C.  10;  V.  7 ;  T.  9;  S.  A.  10;  W.  A.  9. 

Offences  by  persons  acting  on  behalf  of  agents.  10.  Every  person  is  gtiilty  of 
an  offence  who,  with  or  without  authority,  does  on  behalf  of  any  other  person 
who  is  an  agent  any  act  which  if  done  by  that  agent  himself  would  be  an  offence 
against  this  Act.  —  V.  7;  T.  9;  S.  A.  10;  W.  A.  9. 

Except  as  provided  in  this  section,  customary  nature  of  gift  no  defence.  11. 
1.  Nothing  in  this  Act  contained  shall  be  deemed  to  prohibit  or  render  illegal  any 
recognized  practice  or  usage  of  any  trade  or  calling  existing  at  the  time  of  the  passing 
of  this  Act  if  the  Court  before  which  the  matter  of  such  practice  or  usage  is  in  question 
shall  be  satisfied  that  such  practice  or  usage  is  honest  and  reasonable;  and,  in  so 
determining,  the  said  Court  may  have  regard  to  the  circumstance  that  the  commiss- 
ions, rebates,  or  allowances  paid  or  made  by  the  third  party  to  the  agent  under 
such  practice  or  usage  were  prior  to  this  Act  lawfully  receivable  by  the  agent 
without  any  breach  of  his  duty  towards  his  principal;  or  the  circumstance  that 
the  said  commissions,  rebates,  or  allowances  so  paid  or  made  would  not  in  any 
case  be  paid  or  allowed  by  such  third  party  to  the  principal;  or  the  circumstance 
that  the  same  were  paid  or  allowed  in  respect  of  services  lawfully  rendered  by  the 
agent  to  such  third  party  without  injury  or  loss  to  the  principal  and  without  any 
breach  by  the  agent  of  his  duty  toward  his  principal.  2.  Except  as  provided  by 
this  section,  evidence  shall  not  be  admissible  in  any  proceeding  for  an  offence  against 
this  Act  to  show  that  any  such  gift  or  consideration  as  is  mentioned  in  this  Actis  cus- 
tomary in  any  trade  or  calling,  nor  shall  the  customary  nature  of  any  such  gift  or  con- 
sideration be  any  defence  in  such  proceedings.  —  Cp.  C.  9;  V.  13;  T.  15;  S.  A.  14;  W.  A.  15. 

Consent  of  Attorney- General  necessary  for  prosecution.  12.  1.  No  prosecution 
for  an  offence  against  this  Act  shall  be  commenced  without  the  leave  of  the  Attorney- 
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-General;  and  the  Attorney- General  shall,  in  granting  leave  to  institute  a  prose- 
cution, determine  whether  the  offence  shall  be  dealt  with  as  an  indictable  offence 
or  as  one  punishable  on  summary  conviction,  and  the  prosecution  shall  take  place 
accordingly  and  not  otherwise.  2.  The  leave  of  the  Attorney- General  may  be  granted 
without  notice  to  the  defendant,  and  it  shall  not  be  necessary  in  any  information 
or  indictment  to  state  that  such  leave  has  been  granted,  or  the  terms  thereof. 
Objections  to  an  information  or  indictment  for  want  of  such  leave  or  for  want  of 
conformity  to  the  terms  thereof  shall  be  taken  before  the  Magistrate,  or  by  motion 
to  quash  the  indictment,  before  the  defendant  is  given  in  charge  to  the  jury  upon 
his  trial,  and  not  otherwise;  and  if  the  Magistrate  or  Judge  is  satisfied  that  such 
leave  has  not  been  granted,  or  that  the  terms  thereof  have  not  been  conformed 
to,  the  information  or  indictment  shall  be  dismissed  or  quashed,  as  the  case  may  be. 

—  E.   §  2  (1);  V.  16;  T.  18;   S.  A.  19;  W.  A.  18. 

Penalty  on  conviction.  13.  1.  Any  person  convicted  on  indictment  of  an  offence 
against  this  Act  is  liable,  if  a  corporation,  to  a  fine  not  exceeding  one  thousand 
pounds;  and  if  any  other  person,  to  imprisonment  with  or  without  hard  labour 
for  any  period  not  exceeding  two  years  or  to  a  fine  not  exceeding  five  hundred 
pounds.  2.  Any  person  convicted  summarily  of  an  offence  against  this  Act  is  Kable,  if 
a  corporation,  to  a  fine  not  exceeding  one  hundred  poimds ;  and  if  any  other  person,  to 
imprisonment  with  or  without  hard  labour  for  any  period  not  exceeding  three  months 
or  to  a  fine  not  exceeding  fifty  pounds. —E.  §1  (1);  C.  4(1);  V.  9;  T.  11:  S.  A.  12;  W.  A.  11. 

Proceedings  to  be  before  Magistrate  only.  14.  An  information  under  the  Justices 
of  the  Peace  Act,  1908,  for  an  offence  against  this  Act,  whether  the  proceedings 
are  by  way  of  summary  conviction  or  otherwise,  shall  be  taken  and  heard  before 
a  Magistrate  only. 

Incriminating  answers  and  discovery.  15.  No  person  shall  in  any  civQ  or  criminal 
proceedings  be  excused  from  answering  any  question  put  either  viva  voce  or  by 
interrogatory,  or  from  making  any  discovery  of  documents,  on  the  ground  that  the 
answer  or  discovery  may  criminate  or  tend  to  criminate  him  in  respect  of  an  offence 
against  this  Act ;  but  his  answer  shall  not  be  admissible  in  evidence  against  him  in  any 
criminal  proceedings  for  an  offence  against  this  Act.  —  V.  11;  T.  13;  S.  A.  14;  W.  A.  13. 

Persons  deemed  to  be  agents  within  the  meaning  of  this  Act.  16.  1.  For  the 
purposes  of  this  Act:  a)  Every  officer  of  a  corporation  and  every  member  of  a  go- 
verning body  of  a  corporation  shall  be  deemed  to  be  an  agent  of  the  corporation; 
b)  Every  officer  or  member  of  any  local  authority,  board,  council,  committee,  or 
other  body  of  persons,  whether  incorporated  or  unincorporated,  charged  by  statute 
with  any  pubHc  functions  shall  be  deemed  to  be  an  agent  of  that  local  authority, 
board,  council,  committee,  or  other  body;  c)  Every  person  in  the  service  of  the 
Crown,  or  acting  for  or  on  behalf  of  the  Crown,  or  holding  any  office  in  the  public 
service,  shall  be  deemed  to  be  an  agent  of  the  Crown;  d)  Every  partner  in  a  firm 
shall  be  deemed  to  be  an  agent  of  the  firm;  e)  An  executor,  administrator,  or  trustee 
shall  be  deemed  to  be  an  agent  of  the  beneficiaries  under  the  wQl,  intestacy,  or 
trust;  f)  The  committee  of  the  estate  of  a  person  of  unsound  mind  shall  be  deemed 
to  be  the  agent  of  that  person;  g)  An  arbitrator,  umpire,  or  valuer  shall  be  deemed 
to  be  an  agent  of  every  party  to  the  arbitration  or  valuation;  h)  A  Uquidator  of  a 
company  shall  be  deemed  to  be  an  agent  of  the  company.  2.  If  by  virtue  of  the 
provisions  of  this  Act  any  agent  is  deemed  to  be  the  agent  of  two  or  more  princi- 
pals in  respect  of  the  same  matter,  this  Act  shall  apply  to  each  of  those  principals 
in  the  same  manner  as  if  he  was  the  sole  principal.  3.  Nothing  in  this  section  shall 
be  so  construed  as  to  restrict  in  any  manner  the  meaning  of  the  terms  "agent"  or 
"principal"  as  used  in  this  Act.  —  See  note  to  §  2. 


Bills  of  Exchange  Act. 

No.  15  of  1908.   An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  Bills  of  Exchange.^) 

Short  title.   Enactments  consolidated.    1,    1.  The  short  title  of  this  Act  is  The 
Bills  of  Exchange  Act,  1908.    2.  This  Act  is  a  consolidation  of  the  enactments  men- 

1)  The  references  in  the  notes,  unless  otherwise  indicated,    are  to  (E.)  the  Enghsh  BiU» 
qf  Exchange  Act,  1882,  and  to  the  Commonwealth  Act  reprinted  supra. 


684  NEW  ZEALAND. 

tioned  in  the  first  Schedule  hereto.  3.  This  Act  is  divided  into  Parts,  as  follows: 
Part  I.  Bills  of  Exchange.  (Sections  3  to  72.)  Part  II.  Cheques  on  a  Bank.  ^(Sec- 
tions  73  to  83.)  Part  III.  Promissory  Notes.  (Sections  84  to  90.)  Part  IV.  Mis- 
cellaneous.   (Sections  91  to  98.) 

Interpretation  of  terms.  2.  In  this  Act,  if  not  inconsistent  with  the  context: 
"Acceptance"  means  an  acceptance  completed  by  deUvery  or  notice.  "Action" 
includes  counter  claim  and  set-off.  "Banker"  includes  a  body  of  persons,  whether 
incorporated  or  not,  who  carry  on  the  business  of  banking.  "Bankrupt"  includes 
any  person  whose  estate  is  vested  in  a  trustee  or  assignee  under  the  law  for  the  time 
being  in  force  relating  to  bankruptcy.  "Bearer"  means  the  person  in  possession 
of  a  bin  or  note  payable  to  bearer.  "Bill"  means  biU  of  exchange,  and  "note" 
means  promissory  note.  "Delivery"  means  transfer  of  possession,  actual  or 
constructive,  from  one  person  to  another.  "Holder"  means  the  payee  or  indorsee 
of  a  bill  or  note  who  is  in  possession  of  it,  or  the  bearer  thereof.  "Indorsement" 
means  an  indorsement  completed  by  deUvery.  "Issue"  means  the  first  dehvery  of 
a  biU  or  note,  complete  in  form,  to  a  person  who  takes  it  as  a  holder.  "Value" 
means  valuable  consideration.  —  E.  §  2;  C.  4. 

Part  I.    Bills  of  Exchange.    Form  and  interpretation. 

3.  =  C.  §  8,  except:  in  (4)  "or"  is  inserted  before  (c).  —  No  right  of  action  can 
be  founded  upon  a  contemporaneous  oral  agreement  qualifying  the  terms  of  the  contract 
evidenced  by  a  bill  of  exchange.  —  Cornish  v.  Bank  of  New  South  Wales,  Mac.  (N.  Z.)  181. 
The  words  "amount  of  enclosed  account  assigned  to  me  by  A.  B."  inserted  in  a  bill  of 
exchange  are  merely  a  statement  of  the  transaction  that  gives  rise  to  the  bill,  and  do 
not  affect  its  quality  as  a  negotiable  instrument.  —  Ashcroft  &  Co.  v.  Denniston,  6  L.  R. 
(N.  Z.)  432.  An  instrument  in  the  following  form  is  a  good  bUl  of  exchange:  "Gisborne, 
New  Zealand,  11th  June,  1908.  Dr.  Williams,  Gisborne.  Dear  Sir,  —  Please  pay  to  Messrs. 
H.  J.  Peacocke  &  Co.  the  sum  of  one  hundred  and  fifty  pounds  (£  150),  and  deduct  same 
from  moneys  due  to  me  on  account  of  contract  for  Mrs.  William's  residence,  Whataupoko. 
W.  Crump."  —  Peacocke  &  Co.  v.  WiUiams,  28  L.  R.  (N.  Z.)  354. 

Inland  and  foreign  bills.  4.  1.  An  inland  biU  is  a  bill  that  is,  or  on  the  face 
of  it  purports  to  be,  a)  Both  drawn  and  payable  in  any  of  the  Australasian  Colonies ; 
or  b)  Drawn  in  any  of  the  Australasian  Colonies  upon  some  person  resident  therein. 
Any  other  biU  is  a  foreign  bill.  2.  Unless  the  contrary  appear  on  the  face  of  the 
bUl  the  holder  may  treat  it  as  an  inland  biU.  —  E.  §  4;   C.  9. 

5— 6.=  C.  §§10—11. 

7.  ^  C.  §  12,  except:  "it  may  be  made  payable"  is  omitted;  "or"  is  substituted 
for  "a  bill  may  also  be  made  payable". 

8.  ^  C.  §  13,  except:  the  beginning  word  is  "where"  instead  of  "when";  in 
1.  "it  is  not  transferable"  is  substituted  for  "it  should  not  be  transferable";  in 

3.  "if  it  is  expressed"  is  substituted  for  "which  is  expressed"  and  "if  the  only  or 
the  last  indorsement  thereon"  for  "on  which  the  only  or  last  endorsement";  in 

4.  "if  it  is  expressed"  is  substituted  for  "which  is  expressed"  in  both  instances, 
and  "is  not  transferable"  for  "should  not  be  transferable". 

9.^  C.  §14,  except:  in  3.  "provides  otherwise"  is  substituted  for  "otherwise 
p-ovides". 

10.  ^  C.  §  15,  except:  in  1.  "if  no  time"  is  substituted  for  "in  which  no  time". 

11.  ^  C.  §  16,  except:  "if  it  is  expressed"  is  substituted  for  "which  is  expressed" 
and  "specified  event  that"  for  "specified  event  which";  "or"  is  omitted  before  (b). 

12.  =  C.  §  17,  except :  "it  shall  not  be  avoided  by  the  insertion  of  a  wrong 
date"  is  substituted  for  "the  biU  shall  not  be  avoided  thereby". 

13.  =  C.  §  18,  except:  "is  proved"  is  substituted  for  "be  proved".  —  E.  §  13; 
C.  18.  —  A  bank  is  not  entitled  to  pay  a  post-dated  cheque  before  its  date,  and  charge  the 
amount  to  the  customer's  account.  Nor  may  it  treat  the  cheque  as  a  bill  presented  for 
acceptance  and  retain  the  customer's  funds  to  meet  it.  Where,  therefore,  a  bank  paid  a 
post-dated  cheque  before  its  date,  and  then  dishonoured  another  cheque  of  the  customer 
(presented  before  the  date  of  the  post-dated  one)  on  the  ground  that  after  payment  of  the 
post-dated  cheque  there  were  not  sufficient  funds  to  meet  the  other,  it  was  held,  that  the  customer 
was  entitled  to  recover  damages  for  the  dishonour.  In  the  case  of  an  intentional  post-dating  the 
post-date  can  not  be  regarded  as  a  wrong  date,  within  the  meaning  of  section  12.  —  Pollock  v.  Bank 
of  New  Zealand,  20  L.  R.  (N.  Z.)  174.  The  New  Zealand  Court  of  Appeals  expressly  declined  to 
follow  the  decision  of  the  Queensland  Court  in  McGUl  v.  Bank  of  North  Queensland,  6  Q.  L.  J.  262. 

Computation  of  time  of  payment.  14.  Where  a  bill  is  not  payable  on  demand 
the  day  on  which  it  falls  due  is  determined  as  follows:   a)  Three  days,  called  days 
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of  grace,  are,  in  every  case  where  the  bill  itself  does  not  provide  otherwise,  added 
to  the  time  of  payment  as  fixed  by  the  bill,  and  the  bill  is  due  and  payable  on  the 
last  day  of  grace,  i)  When  the  last  day  of  grace  falls  on  Sunday,  the  bill  is,  except 
in  the  case  mentioned  in  the  next  succeeding  subparagraph,  due  and  payable  on  the  pre- 
ceding business  day.  ii)  When  the  last  day  of  grace  is  a  bank  hohday  under  The  Bank- 
ing Act,  1908,  or  when  the  last  day  of  grace  is  a  Sunday  and  the  second  day  of  grace 
is  a  bank  hohday,  the  biU  is  due  and  payable  on  the  succeeding  business  day.  (b — d) 
=  C.  §  19  (b — d),  except :  in  c)  "is  noted"  is  substituted  for  "be  noted".  —  E.  §  14;  C.  19. 

15.  =  C.  §  20,  except:  "he  thinks  fit"  is  substituted  for  "he  may  think  fit". 

16.=  C.  §21. 

17.=  C.  §22,  except:  in  2  b  "state"  is  substituted  for  "express". 

18.  =  C.  §  23,  except:  in  2.  (=  N.  Z.  subs.  2)  the  beginning  word  is  "where" 
instead  of  "when",  and  "on  the  date  of  its  first  presentment"  is  substituted  for 
"of  the  date  of  first  presentment". 

19.  =  C.  §24,  except:  "or"  is  omitted  before  each  subsection;  4.  is  part  of  (c). 

20.  =  C.  §  25  (1 — 3),  except:  in  1.  "stamped  with  an  impress  stamp"  is  omitted. 

—  E.  §  20;  C.  §  25.  —  A  promissory  note  payable  ".  .  .  months  after  date"  is  not  payable  on 
demand,  and  can  not  be  sued  on  in  its  inchoate  state.  Senible,  the  holder  before  bringing  suit 
might  have  filled  in  the  blank.  —  Colonial  Bank  of  New  Zealand  v.  Spence,  L.  R.  2  S.  C. 
(N.  Z.)  78.  Where  a  promissory  note  in  favour  of  certain  payees  or  order  is  indorsed  by  a 
third  person  with  the  intention  of  guaranteeing  the  payment  when  due,  and  then  signed  by  the 
makers  and  handed  by  them  in  that  condition  to  the  payees,  the  latter  have  authority  under 
this  section  to  complete  the  instrument  bj'  indorsing  it  above  the  indorsement  of  the  guarantor, 
and  can  sue  the  guarantor  upon  the  note,  in  the  event  of  non-payment  by  the  makers.  — 
Erikssen  v.  Bunting,  20  L.  R.   (N.  Z.)  388. 

21.  =  C.  §  26,  except :  in  1.  "is  the  drawer's"  is  substituted  for  "be  the  drawer's" ; 

in  2.  "the  holder"  is  substituted  for  "a  holder",  and  "if  the  bill  is"  for  "but  if  the 

bill  be";    "or"  is  omitted  before  2   (b);  in  3.  (=  N.  Z.  subs.  4)   "a"  is  omitted 

before  "drawer".  ^         .^  7       ^7     ^       j 

Capacity  and  authority  of  parties. 

22.  =  C.  §27,  except:  in  1.  "a"  is  inserted  before  "drawer";  in  2.  "by  a 
minor  or  corporation"  is  substituted  for  "by  an  infant,  minor,  or  corporation". 
— E.  §  22. ;  C.  27.  ■ —  In  order  to  support  a  plea  of  intoxication  as  a  defence  to  an  action  on  a  negot- 
iable instrument  in  the  hands  of  a  person  with  notice,  it  must  appear  that  when  the  defendant 
signed  the  instrument  he  was  incapable  of  forming  a  rational  judgment  of  what  he  was  doing. 

—  Goodison  v.  Sutton,  L.  B.  1  S.  C.  (N.  Z.)  389.  Infancy  is  a  good  defence  to  an  action  on  a 
promissory  note  not  given  for  necessaries.  —  Matheson  v.  Aitken,  7  L.  B.   (N.  Z.)  94. 

23.  =  C.  §28,  except:  "unless  he  has  signed"  is  substituted  for  "who  has 
not  signed";  "and"  is  omitted  before  (b). 

24.  ^  C.  §  29,  except :  "is"  is  inserted  before  "placed  thereon" ;  "provided  that" 
is  omitted  before  "nothing  in  this  section". 

25.^0.  §30,  except:  "bound  by  such  signature  only"  is  substituted  for 
"only  bound  by  such  signature". 

26.  =  C.  §  31.  —  E.  §  26;  C.  31.  —  Where  directors  of  a  company  sign  a  note  drawn 
in  a  form  which  would  make  them  personally  liable,  but  the  payees  are  aware  that  the  note  is 
given  on  behalf  of  the  company,  in  a  suit  by  the  payees  against  the  directors  the  defendants 
may  avail  themselves  of  the  equitable  defence  of  mistake,  and  escape  personal  liability.  — 
National  Bank  of  New  Zealand  v.  Bacon,  L.  R.  2  S.  C.  (N.  Z.)  33. 

The  consideration  for  a  bill. 
27.=  C.  §  32,  except:  in  3.  "amount  of  the  simi"  is  substituted  for  "extent 
of   the  sum".  . —  E.  §  27;    C.  32.  —  A  person   in  possession   of  a  bill  for  the  purpose   of 
collection  can  sue  the  acceptor  upon  it,  and  it  is  no  defence  to  the  action  that  the  plaintiff  gave 
no  consideration  for  it.  —  Bank  of  New  Zealand  v.  Bird,  Mac.  (N.  Z.)  381. 

28.  =  C.  §  33.  —  E.  §  28;  C.  33.  —  Cp.  Burns  v.  Otago  &  Southland  Investment  Co., 
Ltd.,  2  C.  A.  (N.  Z.)  527. 

29.  =  C.  §34,  except:  "or"  omitted  before  1.  b)  —  E.  §  29;  C.  34.  —  A  holder 
for  value  and  without  notice  of  a  cheque  given  in  payment  of  a  wager  which  is  void  only 
and  not  illegal  may  sue  the  maker,  notwithstanding  that  he  knew  when  he  took  it  that 
it  had  been  dishonoured  and  was  a  stale  cheque.  —  Pollock  v.  Paterson  &  Co.,  19  L.  R. 
(N.  Z.)  94.  For  a  case  where  on  the  facts  the  plaintiff  was  not  considered  a  holder  in  due 
course  of  a  cheque  given  inpajmaent  of  a  wager,  see  Jones  v.  Hilton,  25  L.  R.  (N.  Z.)  494.  Where 
a  note  is  negotiated  and  delivered  to  the  payee  through  the  fraud  of  the  maker's  agent,  the 
maker  may  nevertheless  be  bound.  —  Grant  v.  Harty,  6  L.  R.  (N.  Z.)  444. 

30.  =  C.  §  35.  —  B.  §  30;  C.  35.  —  The  onus  which  is  cast  by  this  section  upon  the 
holder  of  a  bill  affected  with  fraud  of  proving  that  subsequently  to  the  fraud  value  has  been 
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given  in  good  faith,  is  not  discharged  by  merely  showing  that  value  has  been  really  given  with 
the  intention  of  really  acquiring  the  note  (and  not  merely  collusively,  to  enable  it  to  be  sued 
upon),  but  the  holder  must  go  on  to  show  affirmatively  that  the  instrument  was  taken  "in  good 
faith"  in  the  ordinary  sense  of  that  term.  Semble,  that  where  a  promissory  note  intended  to  be 
given  to  a  third  person  is  drawn  by  the  maker  to  the  order  of  the  proposed  indorser,  handed 
by  the  maker  to  the  indorser  for  indorsement,  and  indorsed  and  handed  back  by  the  indorser 
to  the  maker,  the  handing  of  it  to  the  indorser  for  indorsement  is  its  issue,  and  the  indorse- 
ment and  handing  of  it  back  to  the  maker  is  a  negotiation,  within  the  meaning  of  subsection  (2) 
of  this  section.  —  Harris  v.  Aldous,  18  L.  R.  (N.  Z.)  449. 

Negotiation  of  bills. 

31.  =  C.  §  36. 

32.  =  C.  §  37,  except :  in  1.  "provided  that"  is  inserted  before  "an  indorsement", 
and  "shall  be  deemed"  is  substituted  for  "is  deemed";  in  2.  "that  purports"  is 
substituted  for  "which  purports"  and  "which  purports"  is  omitted  before  "to 
transfer  the  bill" ;  in  4.  "thinks  fit"  is  substituted  for  "think  fit" ;  in  6.  "either 
special  or  in  blank"  is  substituted  for  "made  in  blank  or  special". 

33.  =  C.  §  38.  —  E.  §  33;  C.  38.  —  Where  a  bill  is  indorsed  subject  to  an  agreement 
that  the  indorsee  shall  apply  the  proceeds  in  a  particular  way,  and  the  indorsee  fails  to  do 
to,  the  misapplication  of  the  proceeds  is  no  defence  to  an  action  on  the  bill  brought  by  the 
indorsee  against  the  indorser.  The  breach  of  such  an  agreement  is  only  ground  for  a  cross-action 
against  the  indorsee.  • —  Bank  of  Australasia  v.  Ehrenfried,  Mac.  (N.  Z.)  439. 

34.  =  C.  §39,  except:  in  4.  the  beginning  word  is  "where"  instead  of  "when". 
35.=  C.  §40,  except:  in   1.  "is  indorsed"  is  substituted  for   "be  indorsed"; 

in   2.    "expressly  authorises"   is  substituted  for   "expressly  authorise". 

36.=  C.  §41,  except:  in  1.  "either"  is  inserted  before  "respectively  indorsed"; 
in  2.  "it  can  be  negotiated  only"  is  substituted  for  "it  can  only  be  negotiated" ;  in 
4.  "became  overdue"  is  substituted  for  "was  overdue";  in  5.  "that  is  not  overdue" 
is  substituted  for  "which  is  not  overdue". 

37—38.  =  C.  §§  42—43. 

General  duties  of  the  holder. 

39.  =  C.  §  44. 

40.  =  C.  §  45,  except:  in  2.  "if  he  does  not"  is  substituted  for  "if  he  do  not". 
41.=  C.  §  46,  except:  in  1.  "if  it  is  presented"  is  substituted  for  "which  is 

presented" ;  in  1.  b)  "in  which  case  presentment"  is  substituted  for  "then  present- 
ment"; in  1.  c)  "executor  or  administrator"  is  substituted  for  "personal  represent- 
ative"; in  1.  d)  "or  assignee"  is  omitted. 

42.  =  C.  §  47,  except:  the  beginning  word  is  "where"  instead  of  "when";  "if  he 
does  not"  is  substituted  for  "if  he  do  not". 

43.  =  C.  §  48,  except:  in  1.  the  beginning  word  is  "where"  instead  of  "when". 
—  E.  §  43;  C.  48.  —  A  refusal  to  accept  made  by  a  person  actually  managing  the  affairs 
of  a  company  is  sufficient  evidence  of  refusal  to  accept  by  the  company.  —  Ashcroft  v.  Den- 
niston,  6  L.  R.  (N.  Z.)  432. 

44.  =  C.  §49,  except:  in  1.  "general  acceptance"  is  substituted  for  "un- 
qualified acceptance";  in  3.  the  beguming  word  is  "where"  instead  of  "when". 

45,=  C.  §  50,  except:  "if  it  is  not"  is  substituted  for  "if  it  be  not";  "if  it 
is  presented"  is  substituted  for  "which  is  presented";  in  3.  "by  the  exercise"  is 
substituted  for  "with  the  exercise"  and  "as  hereinafter  defined"  for  "as  defined 
in  this  section";  4.  d)  reads  as  follows:  "In  any  other  case,  if  presented  to  the 
drawee  or  acceptor  at  his  last  known  place  of  business  or  residence,  or  wherever 
he  can  be  found";  7.  reads  as  follows:  "Where  the  drawee  or  acceptor  of  the  biU, 
is  dead,  and  no  place  of  payment  is  specified,  presentment  must  be  made  to  the 
executor  or  administrator  of  the  deceased,  if  any,  and  if  by  the  exercise  of  rea- 
sonable dihgence  he  can  be  found";  in  8.   "a"  is  omitted  before  "presentment". 

46.  =  C.  §  51,  except:  in  2.  d)  "reason  to  beUeve"  is  substituted  for  "reason 
to  expect". 

47.  =  C.  §52,  except:  in  1.  the  beginning  word  of  each  subsection  is  "where" 
instead  of  "when";  in  2.  "where  a  biU"  is  substituted  for  "when  a  biH". 

48.  =  C.  §  53,  except:  "provisions  of  this  Act  where"  is  substituted  for  "pro- 
visions of  this  Act  when". 

Rules  as  to  notice  of  dishonour.  49.  Notice  of  dishonour  in  order  to  be  valid 
and  effectual  must  be  given  in  accordance  with  the  following  rules:  a)  The  notice 
must  be  given  by  or  on  behalf  of  the  holder,  or  by  or  on  behalf  of  an  indorser  who, 
at  the  time  of  giving  it,  is  himseK  liable  on  the  bill;  b)  Notice  of  dishonour  may 


BILLS  OF  EXCHANGE  ACT,  1908.  687 

be  given  by  an  agent  either  in  his  own  name,  or  in  the  name  of  any  party  entitled 
to  give  notice,  whether  that  party  is  his  principal  or  not;  c)  Where  the  notice  is 
given  by  or  on  behalf  of  the  holder,  it  enures  for  the  benefit  of  aU  subsequent  holders 
and  aU  prior  indorsers  having  a  right  of  recourse  against  the  party  to  whom  it  is 
given ;  d)  Where  notice  is  given  by  or  on  behalf  of  an  indorser  entitled  to  give  notice 
as  hereinbefore  provided,  it  enures  for  the  benefit  of  the  holder  and  aU  indorsers 
subsequent  to  the  party  to  whom  notice  is  given ;  e)  The  notice  may  be  given  either 
in  writing  or  by  personal  communication,  and  may  be  given  in  any  terms  sufficient 
to  identify  the  biU,  and  intimating  that  the  bill  has  been  dishonoured  by  non- 
acceptance  or  non-payment;  f)  The  return  of  a  dishonoured  bill  to  the  drawer  or 
an  indorser  is  in  point  of  form  deemed  a  sufficient  notice  of  dishonour ;  g)  A  written 
notice  need  not  be  signed,  and  an  insufficient  written  notice  may  be  supplemented 
and  made  vahd  by  verbal  communication;  h)  A  misdescription  of  the  bill  shall  not 
vitiate  the  notice  unless  the  party  to  whom  the  notice  is  given  is  in  fact  misled 
thereby ;  i)  Where  notice  of  dishonour  is  required  to  be  given  to  any  person,  it  may 
be  given  either  to  the  party  himself  or  to  his  agent  in  that  behalf;  j)  Where  the 
drawer  or  indorser  is  dead,  and  the  party  giving  notice  is  aware  of  the  fact,  the 
notice  must  be  given  to  an  executor  or  administrator  of  the  deceased,  if  any,  and 
if  by  the  exercise  of  reasonable  dihgence  he  can  be  found;  k)  Where  the  drawer 
or  indorser  is  bankrupt,  notice  may  be  given  either  to  the  party  himself  or  to  his 
assignee;  1)  Where  there  are  more  than  two  drawers  or  indorsers,  who  are  not 
partners,  notice  must  be  given  to  each  of  them,  unless  one  of  them  has  authority 
to  receive  such  notice  on  behalf  of  the  others;  m)  The  notice  may  be  given  as  soon 
as  the  bin  is  dishonoured,  and  must  be  given  within  a  reasonable  time  thereafter; 
n)  In  the  absence  of  special  circumstances  notice  is  not  deemed  to  have  been  given 
within  a  reasonable  time  unless  i)  Where  the  person  giving  and  the  person  to  receive 
notice  reside  in  the  same  place,  the  notice  is  given  or  sent  off  in  time  to  reach  the 
latter  on  the  day  after  the  dishonour  of  the  biU;  ii)  Where  the  person  giving  and 
the  person  to  receive  notice  reside  in  different  places,  the  notice  is  sent  off  on  the 
day  after  the  dishonour  of  the  biU,  if  there  is  a  post  at  a  convenient  hour  on  that 
day,  and,  if  there  is  no  such  post  on  that  day,  then  by  the  next  post  thereafter; 
o)  Where  a  biU  when  dishonoured  is  in  the  hands  of  an  agent,  he  may  either  himself 
give  notice  to  the  parties  hable  on  the  biU,  or  he  may  give  notice  to  his  principal. 
If  he  gives  notice  to  his  principal,  he  must  do  so  within  the  same  time  as  if  he  were 
the  holder;  and  the  principal,  upon  receipt  of  such  notice,  has  himself  the 
same  time  for  giving  notice  as  if  the  agent  had  been  an  independent  holder; 
p)  Where  a  party  to  a  biU  receives  due  notice  of  dishonour,  he  has  after  the  receipt 
of  such  notice  the  same  period  of  time  for  giving  notice  to  antecedent  parties  that 
the  holder  has  after  the  dishonour ;  q)  Where  a  notice  of  dishonour  is  duly  addressed 
and  posted,  the  sender  is  deemed  to  have  given  due  notice  of  dishonour  notwith- 
standing any  miscarriage  by  the  post-office.  —  E.  §  49;  C.  54.  —  Where  a  person  resides  in 
a  place  where  there  is  no  postal  delivery  it  is  sufficient  if  notice  of  dishonour  be  sent  to  him 
addressed  to  the  post  office  nearest  to  his  residence,  without  other  address.  —  Walker  v.  McLaren, 
L.  R.  2  S.  C.  (N.  Z.)  150;  s.  u.  L.  B.  2  C.  A.  (N.  Z.)  262.  Merely  taking  a  note,  both  before  and 
after  dishonour,  to  an  indorser,  showing  it,  and  demanding  payment,  to  which  the  indorser 
answers  that  he  has  no  instructions,  may  not  be  a  sufficient  notice  of  dishonour.  —  MacFfarlane 
V.  Kinross  &  Graham,  L.  K.  3  S.  C.  (N.  Z.)  196.  See  also  Bank  of  New  Zealand  v.  Proudfoot, 
L.  R.  3  S.  C.  (N.  Z.)  372.  As  to  proof  of  date  of  posting  notice  of  dishonour,  see  Kelly  v.  Allej-, 
8  N.  Z.  Gaz.  L.  R.  427.  As  to  what  is  an  insufficient  address  in  the  posting  of  a  notice  of  dis- 
honour, see  Henry  v.  Bolstad,  8  N.  Z.  Gaz.  L.  R.  716.  For  a  case  where  it  was  held  that 
due  diligence  to  ascertain  an  address  had  not  been  used,  see  Abraham  v.  Campbell,  28  L.  R. 
(N.  Z.)  91. 

50,  =  C.  §  55,  except:  2.  b)  reads  as  follows:  "by  waiver  express  or  impUed, 
either  before  the  time  of  giving  notice  of  dishonour  has  arrived,  or  after  the  omission 
to  give  due  notice";  in  2.  d)  3.  "and  made  for  his  accommodation"  is  substituted 

or  "or  made  for  his  accommodation".  —  E.  §  50;  C.  55.  —  Where  the  indorser  and  indorsee 
of  a  note  have,  before  its  due  date,  agreed  to  release  the  maker,  notice  of  dishonour  by  such 
indorsee  to  the  indorser  is  not  necessary.  —  Reid  v.  Tustin,  13  L.  R.  (N.  Z.)  745.  An  indorser 
of  a  note,  who  before  it  becomes  due,  upon  learning  of  the  bankruptcy  of  the  maker,  informs 
the  holder  that  he  (the  indorser)  "will  have  to  provide  for  note",  does  not  thereby  as  a  matter 
of  law  waive  his  right  to  notice  of  dishonour.  —  Wiggins  v.  Bellve,   15  L.  R.  N.  Z.)  540. 

Noting  or  protest  of  bill.  51.  1.  Where  an  inland  bill  has  been  dishonoured  it 
may,  if  the  owner  thinks  fit,  be  noted  for  non-acceptance  or  non-payment,  as  the 
case  may  be ;  but  it  shall  not  be  necessary  to  note  or  protest  any  such  biU  in  order 
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to  preserve  the  recourse  against  the  drawer  or  indorser.  2.  Where  a  foreign  bill, 
appearing  on  the  face  of  it  to  be  such,  has  been  dishonoured  by  non-acceptance 
it  must  be  duly  protested  for  non-acceptance,  and  where  such  a  bill,  not  having 
been  previously  dishonoured  by  non-acceptance,  is  dishonoured  by  non-payment, 
it  must  be  duly  protested  for  non-payment,  otherwise  the  drawer  and  indorsers 
are  discharged.  3.  Where  a  bill  does  not  appear  on  the  face  of  it  to  be  a  foreign 
bill,  protest  thereof  as  in  case  of  dishonour  is  unnecessary.  4.  A  bill  that  has  been 
protested  for  non-acceptance  may  be  subsequently  protested  for  non-payment. 
5.  Subject  to  the  provisions  of  this  Act,  where  a  bill  is  noted  or  protested  it  must 
be  noted  on  the  day  of  dishonour.  6.  Where  a  bill  has  been  duly  noted,  the  protest 
may  be  subsequently  extended  so  as  to  take  effect  from  the  date  of  the  noting. 
7.  Where  the  acceptor  of  a  bill  becomes  bankrupt  or  insolvent  or  suspends  payment 
before  it  matures,  the  holder  may  cause  the  bill  to  be  protested  for  better  security 
against  the  drawer  and  indorsers.  8.  A  bill  must  be  protested  at  the  place  where 
it  is  dishonoured.  Provided  that:  a)  Where  a  bill  is  presented  through  the  post- 
office,  and  returned  by  post  dishonoured,  it  may  be  protested  at  the  place  to  which 
it  is  returned  and  on  the  day  of  its  return  if  received  during  business  hours,  and, 
if  not  received  during  business  hours,  then  not  later  than  the  next  business  day; 
and  b)  When  a  bill  drawn  payable  at  the  place  of  business  or  residence  of  some 
person  other  than  the  drawee  has  been  dishonoured  by  non-acceptance,  it  must  be 
protested  for  non-payment  at  the  place  where  it  is  expressed  to  be  payable,  and 
no  further  presentment  for  payment  to  or  demand  on  the  drawee  is  necessary. 
9.  A  protest  must  contain  a  copy  of  the  bill,  and  must  be  signed  by  the  notary 
making  it,  and  must  specify:  a)  The  person  at  whose  request  the  biU  is  protested; 
b)  The  place  and  date  of  protest,  the  cause  or  reason  for  protesting  the  bill,  the 
demand  made,  and  the  answer  given,  if  any,  or  the  fact  that  the  drawee  or  acceptor 
could  not  be  found.  10.  Where  a  bill  is  lost  or  destroyed,  or  is  wrongly  detained 
from  the  person  entitled  to  hold  it,  protest  may  be  made  on  a  copy  or  on  written 
particulars  thereof.  11.  Protest  is  dispensed  with  by  any  circumstance  that  would 
dispense  with  notice  of  dishonour.  12.  Delay  in  noting  or  protesting  is  excused 
when  the  delay  is  caused  by  circumstances  beyond  the  control  of  the  holder,  and 
not  imputable  to  his  default,  misconduct,  or  neghgence.  When  the  cause  of  delay 
ceases  to  operate  the  biU  must  be  noted  or  protested  with  reasonable  diligence. 

—  E.  §  51;  C.  56. 

52.  =  C.  §57,  except:  in  4.  the  beginning  word  is  "when"  instead  of  "where". 

Liabilities  of  parties. 

53.  =  C.  §  58. 

54.  =  C.  §59,  except:  "and"  is  omitted  before  each  subsection  and  paragraph. 

55.  =  C.  §60,  except:  in  1.  a)  "presentation"  is  substituted  for  "presentment"; 
"and"  is  omitted  before  each  subsection.  —  E.  §  55;  C.  60.  —  The  indorser  of  a  promissory 
note  is  liable  on  his  indorsement  even  where  the  note  has  not  been  indorsed  to  him  by  the  payee. 

—  Cook  V.  Fenton,  11  L.  R.  (N.  Z.)  605. 

56.  =  C.  §  61. 

57.  =  C.  §  62,  except:  in  2.  "bill  that  has"  is  substituted  for  "bill  which  has"; 
in  3.  "justice  requires"  is  substituted  for  "justice  require".  — E.  §  57;  C.  62.  — Interest 
on  a  biU  of  exchange  being  in  the  nature  of  damages,  the  amount  of  interest  recoverable 
must  be  assessed  by  a  jury,  except  where  judgment  goes  by  default.  —  Calcutt  v.  Binney, 
O.  B.  &  F.  (C.  A.)  (N.  Z.)  127.  See  also  Brown  v.  Bennett,  9  L.  R.  (N.  Z.)  487.  Where  there 
had  been  long  delay  in  enforcing  payment,  and  there  were  other  circumstances  which  might 
fairly  have  led  the  defendant  to  suppose  that  the  plaintiff  did  not  intend  to  claim  payment, 
interest  on  overdue  bills  of  exchange  was  not  allowed.  —  Spaethe  v.  Anderson,  18  L.  R. 
(N.  Z.)  149. 

58.  =  C.  §  63. 

Discharge  of  hill. 

59.  =  C.  §64,  except:  1.  reads  as  follows:  "A  bill  is  discharged  by  payment  in 
due  course  by  or  on  behalf  of  the  drawee  or  acceptor.  'Payment  in  due  course' 
means  payment  to  the  holder  of  the  bill  made  at  or  after  the  maturity  thereof  in 
good  faith  and  without  notice  that  the  holder's  title  is  defective";  in  2.  b)  "and 
may"  is  substituted  for  "and  he  may".  —  E.  §  59;  C.  64.  —  As  to  agreements  for  renewal 
of  notes,  see  MacFfarlane  v.  Kinross  &  Graham,  L.  R.  3  S.  C.  (N.  Z.)  196;  Walker  &  Greenwodd 
V.  Johnson,  6  L.  R.  (N.  Z.)  41.  As  to  novation  by  the  giving  of  a  new  note,  see  Cruickshank 
V.  Ewington,  24  L.  R.  (N.  Z.)  957. 
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Banker  paying  on  demand  draft  bearing  forged  indorsement.  Branch  banks 
deemed  independent  banks  for  certain  purposes.  60.  1.  Where  a  bill  payable  to 
order  on  demand  is  drawn  on  a  banker,  and  the  banker  on  whom  it  is  drawn  pays 
the  bill  in  good  faith  and  in  the  ordinary  course  of  business,  it  is  not  incumbent 
on  the  banker  to  show  that  the  indorsement  of  the  payee  or  any  subsequent  indorse- 
ment was  made  by  or  under  the  authority  of  the  person  whose  indorsement  it  pur- 
ports to  be,  and  the  banker  is  deemed  to  have  paid  the  bill  in  due  course,  although 
such  indorsement  has  been  forged  or  made  without  authority.  2.  Where  a  banker 
carries  on  the  business  of  banking  at  more  branches  than  one  he  shaU,  for  the  pur- 
poses of  this  section,  be  deemed  to  be  an  independent  banker  in  respect  of  each 
of  such  branches,  and  a  draft  issued  by  one  of  such  branches  and  payable  at  another 
shall  be  deemed  to  be  a  biU.  —  E.  §  60;  C.  65. 

Where  acceptor  the  holder  at  maturity.  61.  Where  the  acceptor  of  a  bill  is  or 
becomes  the  holder  of  it  in  his  own  right,  at  or  after  its  maturity,  the  bill  is  dis- 
charged. 

62.  =  C  §67,  except:  in  1.  the  beginning  word  is  "where"  instead  of  "when"; 
in  2.  "but"  is  omitted ;  "any  such  renunciation"  is  substituted  for  "the  renunciation". 

63.  =  C.  §  68,  except:  2.  reads  as  follows:  "Any  party  hable  on  a  biU  may 
in  like  manner  be  discharged  by  the  intentional  cancellation  of  his  signature  by 
the  holder  or  his  agent.  In  such  case  an  indorser  who  would  have  had  a  right  of 
recourse  against  the  party  whose  signature  has  been  cancelled  is  also  discharged". 

64.  =  C.  §  69.  — ^  E.  §  64;  C.  69.  —  The  striking  out  of  a  memorandum  on  the  back 
of  a  promissory  note  that  the  note  was  to  be  renewed,  without  the  authority  of  the  makers, 
is  a  material  alteration,  and  avoids  the  note.  But  the  alteration  of  a  memorandum  of  the  place 
of  payment  written  in  the  margin  does  not  avoid  the  note,  such  memorandum  not  being  a  part 
of  the  note.  —  Fulton  v.  McCardle,  6  L.  B.  (N.  Z.)  365.  A  finding  by  the  jury  that  but  for 
the  plaintiff's  want  of  care  he  would  have  discovered  that  alterations  had  been  made  in  the 
bill  he  was  taking  may  be  equivalent  to  a  finding  that  the  alterations  were  "apparent"  within 
the  meaning  of  this  section.  —  Brown  v.  Bennett,  9  L.  R.  (N.  Z.)  432.  Except  in  the  case  of 
banker  and  customer,  there  is  no  duty  on  the  part  of  the  drawer  of  a  bill  of  exchange  or  the 
maker  of  a  promissory  note  to  use  care  in  framing  it  so  that  fraudulent  alterations  are  rendered 
more  difficult.  The  failm-e  to  use  such  care  is  not  such  negligence  as  will  estop  the  drawer  or 
maker  from  setting  up  the  defence  that  the  instrument  has  been  avoided  by  reason  of  the 
material  alterations.  —  Brown  v.  Bennett,  9  L.  R.  (N.  Z.)  487.  See  also  Marshall  v.  Colonial 
Bank  of  Australia,  (1906)  A.  C.  559,  discussed  in  the  note  to  the  Commonwealth  Bills  of  Ex- 
change Act,  §  69. 

Acceptance  and  payment  for  honour. 

65.  =  C.  §  70,  except:  in  1.  "on  whose  account"  is  substituted  for  "for  whose 
account";  in  3.  a)  "and"  is  inserted  before  "be  signed". 

66.  ^  C.  §  71,  except:  in  1.  "provided  that  it"  is  substituted  for  "provided  it". 
67.=  C.  §  72,  except:  in  2.  "for  presentment  to  him  not  later  than  the  day 

following  its  maturity"  is  substituted  for  "not  later  than  the  day  following  its 
maturity  for  presentment  to  him";  in  3.  "circumstance  that"  is  substituted  for 
"circumstance  which";  in  4.  the  beginning  word  is  "where"   instead  of  "when". 

68.  =  C.  §73,  except:  in  3.  "may"  is  inserted  before  "form";  in  6.  "and 
if  the  holder  does"  is  substituted  for  "if  the  holder  do". 

69.=  C.    §  74.   —  E.   §  69;    C.  74.   —  See   Sargood  v.  Mackintosh,   Mac.  (N.  Z.)   790. 

Action  on  lost  bill.  70.  In  any  action  or  proceeding  upon  a  biU,  the  Court 
or  a  Judge  may  order  that  the  loss  of  the  instrument  shall  not  be  set  up,  provided 
an  indemnity  is  given  to  the  satisfaction  of  the  Court  or  Judge  against  the  claims 
of  any  other  person  upon  the  instrument  in  question.  —  E.  §  70;  C.  75. 

71.  =  C.  §  76,  except:  in  4.  "on  every  part"  is  substituted  for  "on  every  such 
part";  in  5.  "where"  is  substituted  for  "when". 

Conflict  of  laws. 
Law  governing  contracts  contained  in  a  bill.  72.  Where  a  biU  drawn  in  one 
country  is  negotiated,  accepted,  or  payable  in  another,  the  rights,  duties,  and 
liabilities  of  the  parties  thereto  are  determined  as  foUows :  a)  The  vahdity  of  a  bill 
as  regards  requisites  in  form  is  determined  by  the  law  of  the  place  of  issue,  and 
the  vahdity  as  regards  requisites  in  form  of  the  supervening  contracts,  such  as 
acceptance,  or  indorsement,  or  acceptance  supra  protest,  is  in  each  case  determined 
by  the  law  of  the  place  where  the  contract  was  made:  Provided  that  i)  Where  a 
biU  is  issued  out  of  New  Zealand  it  is  not  invahd  by  reason  only  that  it  is  not 
B  44 
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stamped  in  accordance  with  the  law  of  the  place  of  issue;  ii)  Where  a  bill  issued 
out  of  New  Zealand  conforms,  as  regards  requisities^)  in  form,  to  the  law  of  New 
Zealand,  it  may,  for  the  purpose  of  enforcing  payment  thereof,  be  treated  as  valid 
as  between  aU  persons  who  negotiate,  hold,  or  become  parties  to  it  in  New  Zealand ; 
b)  Subject  to  the  provisions  of  this  Act,  the  interpretation  of  the  drawing,  indorse- 
ment, acceptance,  or  acceptance  swprd,  protest,  of  a  bill  is  determined  by  the  law 
of  the  place  where  such  contract  was  made:  Provided  that  where  an  inland  bill 
is  indorsed  in  a  foreign  country  the  indorsement  shall,  as  regards  the  payer,  be 
interpreted  according  to  the  law  of  New  Zealand;  c)  The  duties  of  the  holder  with 
respect  to  presentment  for  acceptance  or  payment  and  the  necessity  for  or  suffi- 
ciency of  a  protest  or  notice  of  dishonour,  or  otherwise,  are  determined  by  the  law 
of  the  place  where  the  act  is  done  or  the  bUl  is  dishonoured;  d)  Where  a  bill  is 
drawn  out  of  but  is  payable  in  New  Zealand  and  the  sum  payable  is  not  expressed 
in  the  cmrency  of  New  Zealand,  the  amount  shall,  in  the  absence  of  some  express 
stipulation,  be  calculated  according  to  the  rate  of  exchange  for  sight  drafts  at  the 
place  of  payment  on  the  day  the  biU  is  payable;  e)  Where  a  biU  is  drawn  in  one 
country  and  is  payable  in  another,  the  due  date  thereof  is  determined  according 
to  the  law  of  the  place  where  it  is  payable.  —  E.  §  72;  C.  77. 

Part  II.    Cheques  on  a  Bank. 

73.  =  C.  §  78. 

74.  =  C.  §79,  except:  in  1.  "At  the  time  of  such  presentment"  is  substituted 
for  "at  the  time  at  which  presentment  ought  to  have  been  made";  "reasonable 
time  after"  is  substituted  for  "reasonable  time  of",  and  "between  himself  and 
the  banker"  for  "between  him  and  the  banker";  in  3.  "shall  be"  is  inserted 
before   "entitled". 

75.  =  C.  §81,  except:  "drawn  on  it  by  a  customer"  is  substituted  for  "drawn 
on  him  by  his  customer",  and  "bank"  for  "banker". 

Crossed  cheques. 

76.  =  C.  §  82,  except:  1.  a)  reads  as  follows:  The  words  "and  company"  or 
"bank",  or  any  abbreviation  thereof,  between  two  parallel  transverse  Unes,  either 
with  or  without  the  words  "not  negotiable";  or. 

77.=  C.  §83,  except:  in  6.  "the  banker  may  cross  it"  is  substituted  for  "he 
may  cross  it". 

Crossing  to  be  deemed  a  material  part  of  cheque.  78.  A  crossing  authorised 
by  this  Act  is  a  material  part  of  the  cheque,  and  no  person  may  obUterate  or,  except 
as  authorised  by  this  Act,  add  to  or  alter  the  crossing.  —  E.  §  78;  C.  84. 

Duties  of  banker  as  to  crossed  cheques.  79.  1.  Where  a  cheque  is  crossed 
specially  to  more  than  one  banker,  except  when  crossed  to  an  agent  for  collection 
being  a  banker,  the  banker  on  whom  it  is  drawn  shall  refuse  payment  thereof. 
2.  Where  the  banker  on  whom  a  cheque  so  crossed  is  drawn  nevertheless  pays  the 
same,  or  pays  a  cheque  crossed  generally  otherwise  than  to  a  banker,  or  if  crossed 
specially  otherwise  than  to  the  banker  to  whom  it  is  crossed,  or  his  agent  for  collect- 
ion being  a  banker,  he  is  hable  to  the  true  owner  of  the  cheque  for  any  loss  he  may 
sustain  owing  to  the  cheque  having  been  so  paid.  3.  Where  a  cheque  presented  for 
payment  does  not  at  the  time  of  presentment  appear  to  be  crossed,  or  to  have  had 
a  crossing  which  has  been  obUterated,  or  to  have  been  added  to  or  altered  other- 
wise than  as  authorised  by  this  Act,  the  banker  paying  the  cheque  in  good  faith 
and  without  neghgence  shall  not  be  responsible  or  incur  any  habihty,  nor  shall  the 
payment  be  questioned  by  reason  of  the  cheque  having  been  crossed,  or  of  the 
crossing  having  been  obliterated  or  having  been  added  to  or  altered  otherwise  than 
as  authorised  by  this  Act,  and  of  payment  having  been  made  otherwise  than  to  a 
banker,  or  to  the  banker  to  whom  the  cheque  is  or  was  crossed,  or  to  his  agent  for 
collection  being  a  banker,  as  the  case  may  be.  —  E.  §  79;  C.  85. 

Protection  to  banker  and  drawer  where  cheque  is  crossed.  80.  Where  the  banker 
on  whom  a  crossed  cheque  is  drawn  pays  it  in  good  faith  and  without  neghgence, 
i£  crossed  generally,  to  a  banker,  and,  if  crossed  specially,  to  the  banker  to  whom 
it  is  crossed,  or  to  his  agent  for  collection  being  a  banker,  the  banker  paying  the 
cheque,  and,  if  the  cheque  has  come  into  the  hands  of  the  payee,  the  drawer,  shall 

1)  Sic;  obviously  "requisites". 
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respectively  be  entitled  to  the  same  rights  and  be  placed  in  the  same  position  as  if 
payment  of  the  cheque  had  been  made  to  the  true  owner  thereof.  —  E.  §80;  C.  86. 

Effect  of  the  words  "not  negotiable".  81.  Where  a  person  takes  a  crossed 
cheque  bearing  on  it  the  words  "Not  negotiable",  he  shaU  not  have  and  shall  not 
be  capable  of  giving  a  better  title  to  the  cheque  than  that  which  the  person  from 
whom  he  took  it  had.  —  E.  §  81;  C.  87. 

Protection  to  collecting  banker.  Protection  of  banker  where  crossed  cheque 
credited  to  or  indorsed  by  customer  before  collection.  82.  1.  Where  a  banker  in 
good  faith  and  without  negUgence  receives  payment  for  a  customer  of  a  cheque 
crossed  generally  or  specially  to  himself,  and  the  customer  has  no  title  or  a  defective 
title  thereto,  the  banker  shall  not  incur  any  liabihty  to  the  true  owner  of  the  cheque 
by  reason  only  of  havLug  received  such  payment.  2.  The  protection  afforded  to  a 
banker  by  the  last  preceding  subsection  shall  also  apply  where  a  cheque  as  therein 
mentioned  has  in  the  ordinary  course  of  business  been  credited  to  the  account  of  a 
customer  before  it  has  been  collected,  and  whether  or  not  the  customer  has,  before 
the  cheque  has  been  collected,  drawn  against  the  credit  thereby  established  or 
indorsed  the  cheque.  —  E.  §  82;  C.  88. 

Branch  banks  deemed  independent  banks  for  certain  purposes.  83.  Where  a 
banker  carries  on  the  business  of  banking  at  more  branches  than  one  he  shall,  for 
the  purposes  of  sections  seventy-six  to  eighty-two  hereof,  be  deemed  to  be  an 
independent  banker  in  respect  of  each  of  such  branches.  —  E.  6  Edw.  7,  c  17  §  1. 

Part  III.    Promissory  Notes. 

84.  =  C.  §  89,  except:  in  4.  "a  note  that"  is  substituted  for  "a  note  which"; 
"New  Zealand"  is  substituted  for  "Australasia". 

85.  =  C.  §  90,  except:  "inchoate  and"  is  omitted.  —  E.  §  84;  C.  90.  —  See  Grant 
V.  Harty,  6  L.  R.  (N.  Z.)  444. 

86.  =  C.  §  91. 

87.  =  C.  §  92,  except:  in  1.  "is  not"  is  substituted  for  "be  not";  in  3.  "pur- 
poses" is  substituted  for  "purpose". 

88.  =  C.  §  93,  except:  in  1.  "but"  is  inserted  before  "in  any  other  case". 

89.  =  C.  §94,  except:  "and"  is  omitted  before  (b). 

90.  :=  C.  §  95,  except:  "of  this  Act"  is  inserted  after  "this  Part";  "except  as 
provided  by  this  section"  is  substituted  for  "except  as  by  this  section  provided". 

Part  IV.    Miscellaneous. 

91.  =  C.  §  96. 

92.  =  C.  §  97,  except :  2.  and  3.  read  as  follows :  "2.  Where  a  corporation 
makes  any  instrument  or  writing  required  by  this  Act  to  be  signed,  it  is  sufficient 
if  the  instrument  or  writing  is  sealed  with  the  corporate  seal.  3.  Nothing  in  this 
section  shall  be  construed  as  requiring  the  biU  or  note  of  a  corporation  to  be 
under  seal." 

Computation  of  time.  93.  Where  by  this  Act  the  time  hmited  for  doing  any 
act  or  thing  is  less  than  three  days,  in  reckoning  time,  non-business  days  are  excluded. 
"Non-business"  days  for  the  ptirposes  of  this  Act  means  a)  Sunday;  b)  Good  Friday, 
Christmas  Day,  and  every  other  bank  hohday  under  The  Banking  Act,  1908.  Aaj 
other  day  is  a  business  day.  —  E.  §  92;  C.  98. 

94.  =  C.  §  99,  except:  "to  take  effect  from"  is  substituted  for  "as  of". 

Protest  when  notary  not  accessible.  95.  1.  Where  a  dishonoured  bill  or  note 
is  authorized  or  required  to  be  protested,  and  the  services  of  a  notary  cannot 
be  obtained  at  the  place  where  the  bill  is  dishonoiu-ed,  any  householder  or  sub- 
stantial resident  of  the  place  may,  in  the  presence  of  two  witnesses,  give  a  certi- 
ficate, signed  by  them,  attesting  the  dishonour  of  the  bill,  and  the  certificate 
shall  in  all  respects  operate  as  if  it  were  a  formal  protest  of  the  bUl.  2.  The 
form  given  in  the  second  Schedule  to  this  Act  may  be  used  with  necessary  modi- 
fications, and  if  used  shall  be  sufficient.  —  E.  §  94;  c.  100. 

Bill  of  exchange  drawn  at  sight  to  be  deemed  a  bill  payable  on  demand. 
96.  Every  biU  of  exchange  or  promissory  note  drawn  and  purporting  to  be  payable 
at  sight  or  on  presentation  shall  be  stamped  as,  and  shall  for  all  purposes  be  deemed 
to  be  a  bill  of  exchange  or  promissory  note  payable  on  demand  without  any  days 
of  grace,  any  law  or  custom  to  the  contrary  notwithstanding. 

44* 
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Special  provision  in  case  of  Maoris.  97.  1.  No  Maori  shall  be  held  liable  on  a 
biU  or  note  not  written  in  the  Maori  language  unless  the  same  has  a  translation  in 
that  language  indorsed  thereon,  and  also  shows  upon  its  face  that  it  was  duly  inter- 
preted to  such  "Maori  at  the  time  of  the  making  or  acceptance  thereof,  and  that 
he  understood  the  liabihty  for  payment  imposed  thereby.  2.  This  section  does  not 
apply  to  cheques.  3.  This  section  shall  have  force  only  within  the  North  Island  of 
New  Zealand. 

98.  1.  =  C.  §  5  (2).  2.  Nothing  in  this  Act  shall  affect  a)  The  provisions  of 
The  Stamp  Duties  Act,  1908,  or  any  law  or  enactment  for  the  time  being  in  force 
relating  to  the  revenue;  b)  The  provisions  of  The  Companies  Act,  1908. 


Schedules. 

First  Schedule.   Enactments  consolidated. 

1883,  No.    8.    The  Bills  of  Exchange  Act,  1883. 

1884,  No.  28.    The  Bills  of  Exchange  Act  1883  Amendment  Act,  1884. 
1905,  No.  40.    The  Bills  of  Exchange  Act  Amendment  Act,  1905. 


Second  Schedule.    Protest  where  the  services  of  a  notary  cannot  be  obtained. 
Know  all  men  that  I,  A.  B.  [householder],  of  ,  in  New  Zealand,  at  the  request 

of  C.  D.,  there  being  no  notary  pubhc  available,  did  on  the  day  of  , 

19     ,  at  ,  demand  payment  [or  acceptance]  of  the  biU  of  exchange  hereunder  written, 

from  E.P.,  to  which  demand  he  made  answer  [State  answer,  if  any]:  wherefore  I  now,  in  the 
presence  of  G.  H.  and  J.  K.,  do  protest  the  said  bill  of  exchange. 

(Signed)        A.  B.   j 

G.  H.   >  Witnesses. 
J.  K.  I 
^jB.    The  bill  itself  should  be  annexed,  or  a  copy  of  the  biU  and  all  that  written  thereon 
should  be  underwritten. 


Banking  Act. 

No.  II  of  1908.    An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  Banking.^) 

Short  title.  Enactments  consolidated.  Savings.  1.  1.  The  short  title  of  this 
Act  is  The  Banking  Act,  1908.  2.  This  Act  is  a  consohdation  of  the  enactments 
mentioned  in  the  first  Schedule  hereto,  and  with  respect  to  those  enactments  the 
following  provisions  shall  apply:  a)  All  resolutions,  certificates,  notifications,  and 
generally  all  acts  of  authority  which  originated  under  any  of  the  said  enactments, 
and  are  subsisting  or  in  force  on  the  coming  into  operation  of  this  Act,  shall  enure 
for  the  purposes  of  this  Act  as  fully  and  effectually  as  if  they  had  originated  under 
the  corresponding  provisions  of  this  Act,  and  accordingly  shall,  where  necessary, 
be  deemed  to  have  so  originated;  b)  All  matters  and  proceedings  commenced  under 
any  such  enactment,  and  pending  or  in  progress  on  the  coming  into  operation  of 
this  Act,  may  be  continued,  completed,  and  enforced  under  this  Act. 

Interpretation.  2.  In  this  Act,  if  not  inconsistent  with  the  context:  "Bank" 
means  any  person,  partnership,  corporation,  or  company  carrying  on  in  New  Zea- 
land the  business  of  banking;  "Bank-note"  or  "note"  means  the  instrument  com- 
monly known  as  a  bank-note,  that  is  to  say :  a  promissory  note  (in  whatever  form 
or  by  whomsoever  drawn  or  made)  issued  by  a  bank  and  entithng  or  purporting 
to  entitle  the  bearer  or  holder  thereof,  without  indorsement,  or  without  any  further 
or  other  indorsement  than  may  be  thereon  at  the  time  of  the  issuing  thereof,  to 
the  payment  on  demand  of  the  sum  named  therein,  not  exceeding  the  sum  for 
which  the  bank  may  lawfuUy  issue  any  such  note;  "Charter"  of  a  bank  means  the 
Act  of  Parliament,  Royal  charter,  letters  patent,  deed  of  settlement,  memorandum 
of  association,  or  other  instrument  by  or  under  which  the  bank  is  incorporated; 
and  includes  all  amendments  of  such  instrument,  and  also  all  articles  of  association, 

1)  The  references  in  the  notes  are  to  the  English  Act  indicated  and  to  the  Bank  Holidays 
Acts  of  the  Australian  states  reprinted  supra. 


BANKING  ACT,  1908.  693 

by-laws,  rules,  and  regulations  providing  for  the  administration  and  management 
of  the  bank;  "Court"  means  the  Court,  Judge,  Magistrate,  arbitrator,  or  other 
person  before  whom  a  legal  proceeding  is  held  or  taken;  "Judge"  means  a  Judge 
of  the  Supreme  Court;  "Legal  proceeding"  means  any  civil  or  criminal  proceeding 
or  inquiry  in  which  evidence  is  or  may  be  given,  and  includes  an  arbitration; 
"Officer"  of  a  bank  includes  the  manager,  accountant,  and  cashier  of  the  bank. 
[3 — 22  do  not  relate  to  matters  within  the  scope  of  this  work.] 

Bank  holidays. 
Bank  holidays.  23.  The  several  days  mentioned  in  the  third  Schedule  hereto 
(which  days  are  herein  referred  to  as  "bank  hoUdays")  shall  be  kept  as  close  holi- 
days in  all  banks  in  New  Zealand :  Provided  that  a)  Where  any  bank  hohday  falls 
on  a  Sunday,  the  day  next  following  shall  be  observed  as  a  bank  hohday  within 
the  meaning  and  for  the  purposes  of  this  Act;  b)  If  such  following  day  is  also  a 
bank  holiday,  then  the  next  following  day  which  is  not  a  bank  holiday  shall  also 
be  observed  as  a  bank  hohday.  —  E.  34  &  35  Vic.  c.  17,  §  1;  N.  S.  W.  a.  (No.  9  of  1898) 

U;   V.  u,.   (No.  1164)  17;    T.  4;    S.  A.  a.  (37  Vic.  No.  19)  1;    Q.  a.  (4  Edw.  7)  4;    W.  A.  a.   (48 
Vic.  No.  9)  1. 

Special  bank  holidays.  24.  With  the  previous  consent  in  writing  of  the  Minister 
of  finance,  but  not  otherwise,  the  managing  director,  general  manager,  or  other 
chief  officer  in  New  Zealand  for  the  time  being  of  any  bank  may,  by  writing  under 
his  hand,  appoint  any  day  or  portion  of  a  day  as  a  special  bank  hohday  or  part 
hohday  at  the  bank  under  his  direction  or  control,  and  such  hohday  or  part  holiday 
may  be  observed  at  any  specified  place  or  places  in  which  the  bank  carries  on  business 
within  New  Zealand,  subject  to  the  provisions  following,  that  is  to  say:  a)  It  shall 
not  be  lawful  at  any  time  to  appoint  more  than  two  consecutive  days  as  hohdays, 
or  more  than  three  consecutive  days  as  part  hohdays;  b)  Any  day  or  portion  of  a 
day  so  appointed  shall  be  notified  by  public  advertisement,  purporting  to  be  by 
proper  authority,  not  less  than  three  times  within  the  ten  days  immediately  pre- 
ceding such  day,  in  some  newspaper  circulating  in  the  provincial  district  in  which 
the  hohday  or  part  hohday  is  to  be  observed;  c)  A  copy  of  such  notice  shall  be 
kept  visibly  exposed  in  a  front  window  or  on  or  near  the  main  entrance-door  of 
the  building  in  which  the  bank  carries  on  its  business,  at  the  place  or  places  where 
the  holiday  or  part  holiday  is  to  be  observed,  for  at  least  three  days  before  such 
day;  d)  The  production  of  a  newspaper  containing  any  such  advertisement  shall 
be  prima  facie  proof  that  the  hohday  or  part  holiday  was  duly  appointed  to  be 
observed  at  the  place  or  places  specified  in  that  advertisement;  e)  Such  day  shall 
be  a  special  bank  holiday  or  part  holiday  only  at  the  particular  bank  or  banks 
specified  in  the  notice  hereby  required ;  f )  Every  special  bank  holiday  or  part  holiday 
shall  be  deemed  to  be  a  bank  holiday  within  the  meaning  of  this  Act  at  the  place 
or  places  at  which  it  is  appointed  as  aforesaid  to  be  observed,  but  at  no  other; 
g)  BiUs  due  on  a  part  holiday  shall  be  payable  on  that  day  within  the  business 
hours  during  which  the  bank  is  open.  —  E.  34  &  35  Vic.  c.  17,  §  4;  N.  S.  W.  a.  (No.  9  of 
1898)  17;  V.  a.  (No.  1164)  20;  T.  8;  S.  A.  a.  (37  Vic.  No.  19)  4;  Q.  a.  (4  Edw.  7,  No.  8)  5; 
W.  A.  a,.  (48  Vic.  No.  8)  5.   See  N.  S.  \V.  c.  (No.  80  of  1900)  2,  and  note. 

Employees  not  to  be  employed  on  bank  holidays.  25.  1.  No  employee  of  a  bank 
shall  be  employed  during  any  part  of  a  bank  holiday  or  special  bank  holiday  except 
for  the  purpose  of  dealing  with  correspondence  and  urgent  matters  of  the  day. 
2.  Every  bank  that  commits  a  breach  of  this  section  is  liable  for  each  offence  to 
a  fine  not  exceeding  five  pounds  in  respect  of  each  employee  so  employed.  3.  This 
section  shall  not  apply  in  the  case  of  any  person  employed  on  the  day,  or  any  one 
of  the  seven  days  immediately  preceding  or  following  the  day,  vipon  which  the 
bank  balances  its  books  for  the  haK-year,  nor  in  the  case  of  any  caretaker  of  the 
bank  premises:  Provided  that  not  less  than  seven  days'  notice  in  writing  of  the 
day  on  which  the  bank  balances  its  books  as  aforesaid  shall  be  given  to  the  Inspector 
of  Factories. 

Disposal  of  bank  documents. 

Destruction  of  cheques,  etc.,  by  bankers.  26.  1.  AU  cheques  and  bank  drafts 
in  the  possession  of  the  bank  on  which  they  are  drawn,  and  all  biUs  of  exchange 
or  promissory  notes  in  the  possession  of  a  bank  and  made  payable  at  that  bank, 
may  be  destroyed  by  such  bank  after  the  expiration  of  ten  years  from  the  date 
thereof  in  the  case  of  documents  payable  on  demand,  or  from  the  due  date  thereof 


694  NEW  ZEALAND. 

in  the  case  of  all  other  documents.  2.  This  section  shall  apply  to  cheques,  drafts, 
bills,  and  notes  received  by  a  bank  either  before  or  after  the  coming  into  operation 
of  this  Act.  3.  No  such  document  shall  be  destroyed  under  the  authority  of  this 
section  at  any  time  after  a  demand  for  the  delivery  of  such  document  has  been  made 
to  the  bank  by  the  person  entitled  thereto. 


Schedules. 
First  Schedule.    Enactments  consolidated. 
1880,  No.  22.    The  Banks  and  Bankers  Act,  1880. 
1882,  No.  68.    The  Banks  and  Baokers  Act  Amendment  Act,  1882. 
1887,  No.    5.    The  Banks  and  Bankers  Act  Amendment  Act,  1887. 
1893,  No.  11.    The  Bank-note  Issue  Act,  1893. 

1893,  No.  16.    The  Banks  and  Bankers  Act  Amendment  Act,  1893. 

1894,  No.    6.    The  Bank  Directors  and  Shares  Transfer  Act,  1894. 
1894,  No.  64.    The  Banking  Act,  1894. 

1902,  No.  38.    The  Bank  Holidays  Act,  1902. 

1906,  No.  12.    The  Bank-shares  Transfer  Act,  1906. 

1907,  No.  61.    The  Bills  of  Exchange  Act  Amendment  Act,  1907. 


(Second  Schedule  relates  to  bank  returns.) 


New  Year's  Day. 

Good  Friday. 

The  day  after  Good  Friday. 

Easter  Monday. 

Christmas  Day. 

The  day  after  Christmas  Day. 

The  Sovereign's  Birthday. 

Dominion  Day. 


Third  Schedule.    Bank  Holidays. 
(As  amended  by  1910,  No.  71.) 
Labour  Day. 


The  23  d  Day  of  April,  in  celebration  of  Saint 
George's  and  Saint  David's  Day. 

The  17  th  day  of  March,  in  celebration  of  Saint 
Patrick's  Day. 

The  30  th  day  of  November,  in  celebration  of 
Saint  Andrew's  Day. 


Public  Holidays  Act. 

No.  71  of  1910.    An  Act  to  make  better  Provision  for  the  Observance 

of  certain  Days  as  Public  Holidays  (3d  December,  1910). 

Short  title.  1.    This  Act  may  be  cited  as  the  Public  Holidays  Act,  1910. 

Certain  holidays  to  be  observed  on  a  Monday.  2.  Where  in  any  Act  or  in  any 
award  or  industrial  agreement  reference  is  made :  a)  To  Labour  Day,  such  reference 
shall  hereafter  be  deemed  to  be  to  the  fourth  Monday  in  October,  and  not  to  the 
second  Wednesday  in  October;  b)  To  Dominion  Day,  such  reference  shall  hereafter 
be  deemed  to  be  to  the  fourth  Monday  in  September;  c)  To  the  Sovereign's  Birthday, 
such  reference  shall  hereafter  be  deemed  to  be  to  the  next  succeeding  Monday  when 
such  birthday  falls  on  a  Sunday;  d)  To  Christmas  Day  or  New  Year's  Day,  such 
reference  shall,  when  those  days  fall  on  a  Sunday,  hereafter  be  deemed  to  be  to  the 
next  succeeding  Monday,  and  iu  that  case  any  reference  to  Boxing  Day  shall  be 
deemed  to  be  to  the  next  succeeding  Tuesday. 

[3.    Amends  Labour  Department  and  Labour  Day  Act,  1908.] 

[4.    Amends  Bank  Act,  1908,  Sched.  3,  and  is  there  incorporated.] 

[5.    Amends  Factories  Act,  1908.] 


Shipping  and  Seamen  Acts. 

a)  No.  178  of  1908.    An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  Shipping  and  Seamen. 

Short  title.  Enactments  consolidated.  Savings.  1.  1.  The  short  title  of  this 
Act  is  The  Shipping  and  Seamen  Act,  1908  and  it  shall  not  come  into  operation 
until  His  Majesty's  pleasure  thereon  has  been  publicly  signified  in  manner  provided 
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by  the  Constitution  Act.  2.  This  Act  is  a  consohdation  of  the  enactments  mentioned 
in  the  first  Schedule  hereto,  and  with  respect  to  those  enactments  the  following 
provisions  shall  apply :  a)  All  offices,  appointments.  Proclamations,  Orders  in  Council, 
orders,  rules,  regulations,  certificates,  licenses,  warrants,  permits,  registers,  records, 
registrations,  entries,  instruments,  and  generally  all  acts  of  authority  which  origin- 
ated under  any  of  the  said  enactments  or  any  enactment  thereby  repealed,  and 
are  subsisting  or  in  force  on  the  coming  into  operation  of  this  Act,  shall  enure  for 
the  purposes  of  this  Act  as  fully  and  effectually  as  if  they  had  originated  under 
the  corresponding  provisions  of  this  Act,  and  accordingly  shall,  where  necessary, 
be  deemed  to  have  so  originated;  b)  All  matters  and  proceedings  commenced  under 
any  such  enactment,  and  pending  or  in  progress  on  the  coming  into  operation  of 
this  Act,  may  be  continued,  completed,  and  enforced  under  this  Act.  3.  This  Act 
is  divided  into  Parts,  as  follows :  Part  I.  General  Management.  (Sections  5  to  20.) 
Part  II.  Masters,  Officers,  and  Seamen.  (Sections  21  to  167.)  Part  III.  Regular 
tion  of  Passengers.  (Sections  168  and  169.)  Part  IV.  As  to  Steamships.  (Sections 
170  to  187.)  Part  V.  Ships  propelled  by  other  Power  than  Steam,  and  Restricted- 
Umit  Steamships.  (Sections  188  and  189.)  Part  VI.  New  Zealand  Pilots.  (Sec- 
tion 190.)  Part  VII.  Safety.  (Sections  191  to  232.)  Part  VIII.  Shipping  In- 
quiries and  Courts.  (Sections  233  to  250.)  Part  IX.  Wreck  and  Salvage  (Sec- 
tions 251  to  283.)  Part  X.  Lighthouses.  (Sections  284  to  292.)  Part  XI.  Lia- 
bihty  of  Shipowners.  (Sections  293  to  304.)  Part  XII.  Registration  of  Shipping. 
(Sections  305  to  326.)  Part  XIII.  Legal  Proceedmgs.  (Sections  327  to  341.) 
Part  XrV.    Foreign  Deserters.    (Sections  342  to  354.) 

Preliminary. 

Application  of  Act.  Limitation  of  application.  2.  1.  This  Act  appUes  to  all 
British  ships  registered  at,  trading  with,  or  being  at  any  place  within  the  juris- 
diction of  New  Zealand,  and  to  the  owners,  masters,  and  crews  thereof,  except  as 
hereinafter  provided.  2.  The  provisions  of  this  Act  shall  be  so  construed  as  not 
to  exceed  the  legislative  powers  conferred  on  the  General  Assembly  by  the  Con- 
stitution Act.  3.  This  Act  does  not  apply  to  ships  belonging  to  His  Majesty,  nor 
to  ships  belonging  to  the  Government  of  New  Zealand  except  as  mentioned  in 
subsection  three  of  the  next  succeeding  section,  and  except  also  in  so  far  as  any 
specified  sections  of  this  Act  may,  by  order  of  the  Governor  in  Council,  be  made 
apphcable  to  such  last-mentioned  ships. 

[3 — 292  do  not  relate  to  matters  within  the  scope  of  this  work.] 

Part  XI.    Liability  of  Shipowners. 

Owner,  etc.,  not  liable  in  certain  cases.  293.  If  the  owner  of  any  ship  trans- 
porting merchandise  or  property  to  or  from  any  port  in  New  Zealand  exercises  due 
diligence  to  make  the  ship  in  all  respects  seaworthy  and  properly  manned,  equipped, 
and  suppUed,  neither  the  ship,  her  owners,  charterers,  or  agent  shall  become  or  be 
held  responsible  for  damage  or  loss  resulting  from  faults  or  errors  in  navigation  or 
in  the  management  of  the  ship,  nor  shall  the  ship,  her  owners,  charterers,  agent, 
or  master  be  held  hable  for  losses  arising  from  dangers  of  the  sea  or  other  navigable 
waters,  acts  of  God,  or  pubUc  enemies,  or  the  inherent  defect,  quahty,  or  vice  of 
the  thing  carried,  or  from  insufficient  of  package,  or  seizure  under  legal  process,  or 
for  loss  resulting  from  any  act  or  omission  of  the  shipper  or  owner  of  the  goods, 
his  agent  or  representative,  or  from  saving  or  attempting  to  save  Ufe  or  property 
at  sea,  or  from  any  deviation  in  rendering  such  service. 

Limitation  of  shipowners'  liability  for  loss  or  damage  to  goods.  294.  The  owner 
of  a  British  ship,  or  of  any  share  therein,  shall  not  be  Uable  to  make  good  to  any 
extent  any  loss  or  damage  happening  without  his  actual  fault  or  privity  in  the 
following  cases,  namely:  a)  Where  any  goods  taken  in  or  put  on  board  his  ship 
are  lost  or  damaged  by  reason  of  fire  on  board  the  ship;  or  b)  Where  any  gold, 
silver,  diamonds,  watches,  jewels,  or  precious  stones  taken  in  or  put  on  board  his 
ship,  the  true  nature  and  value  of  which  were  not  at  the  time  of  shipment  declared 
by  the  owner  or  shipper  thereof  to  the  owner  or  master  of  the  ship  in  the  bills  of 
lading  or  otherwise  in  writing,  are  lost  or  damaged  by  reason  of  any  robbery, 
embezzlement,  making  away  with,  or  secreting  thereof. 

Limitation  in  case  of  loss  of  life,  etc.  295.  1.  The  owners  of  a  ship,  British  or 
foreign,  shall  not,  where  all  or  any  of  the  following  occurrences  take  place  without 
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their  actual  fault  or  privity,  that  is  to  say :  a)  Where  any  loss  of  life,  or  personal 
injury  is  caused  to  any  person  being  carried  in  their  ship ;  b)  Where  any  damage  or 
loss  is  caused  to  any  goods  on  board  their  ship;  c)  Where  any  loss  of  life  or  personal 
injury  is  caused  to  any  person  carried  in  any  other  ship  by  reason  of  the  improper 
navigation  of  their  ship ;  d)  Where  any  loss  or  damage  is  caused  to  any  other  ship, 
or  to  any  goods  on  board  any  other  ship,  by  reason  of  the  improper  navigation  of 
their  ship ;  be  liable  to  damages  beyond  the  following  amounts ;  e)  In  respect  to  loss 
of  life  or  personal  injury,  either  alone  or  together  with  loss  of  or  damage  to  ships 
or  goods,  an  aggregate  amount  not  exceeding  fifteen  pounds  for  each  ton  of  their 
ship's  tonnage;  and  f)  In  respect  of  loss  of  or  damage  to  ships  or  goods,  whether 
there  is  in  addition  loss  of  hfe  or  personal  injury  or  not,  an  aggregate  amount  not 
exceeding  eight  pounds  for  each  ton  of  their  ship's  tonnage.  2.  The  owner  of 
every  sea-going  ship  or  share  therein  shall  be  Uable  in  respect  of  every  such  loss  of 
life,  personal  injury,  loss  of  or  damage  to  ships  or  goods  arising  on  distinct 
occasions,  to  the  same  extent  as  if  no  other  loss,  injury,  or  damage  had  arisen. 

Tonnage,  how  calculated.  296.  For  the  purposes  of  the  last  preceding  section : 
a)  The  tonnage  of  a  steamship  shall  be  her  gross  tonnage  without  deduction  on 
account  of  engine-room;  and  the  toimage  of  a  sailing-ship  shaU  be  her  registered 
tonnage:  Provided  that  there  shall  not  be  included  in  such  tonnage  any  space 
occupied  by  seamen  or  apprentices  and  appropriated  to  their  use  which  is  certified 
under  the  regulations  with  regard  thereto  in  the  sixth  Schedule  hereto ;  b)  Where 
a  foreign  ship  has  been  or  can  be  measured  according  to  British  law,  her  tonnage 
as  ascertained  by  that  measurement  shall,  for  the  purpose  of  this  section,  be  deemed 
to  be  her  tonnage;  c)  Where  a  foreign  ship  has  not  been  and  cannot  be  measured 
according  to  British  law,  the  Chief  Smrveyor  shall,  on  receiving  from  or  by  the 
direction  of  the  Court  hearing  the  case  in  which  the  tonnage  of  the  ship  is  in  question 
such  evidence  concerning  the  dimensions  of  the  ship  as  can  be  furnished,  give  a 
certificate  under  Ms  hand  stating  what  would  in  his  opinion  have  been  the  tonnage 
of  the  ship  if  she  had  been  duly  measured  according  to  British  law,  and  the  tonnage 
so  stated  in  that  certificate  shall,  for  the  purposes  of  this  section,  be  deemed  to  be 
the  tonnage  of  the  ship. 

Court  may  consolidate  claims.  297.  Where  any  Habihty  is  alleged  to  have  been 
incurred  by  the  owner  of  a  British  or  foreign  ship  in  respect  of  loss  of  Ufe,  personal 
injury,  or  loss  of  or  damage  to  ships  or  goods,  and  several  claims  are  made  or 
apprehended  in  respect  of  that  habiUty,  then  the  owner  may  apply  to  the  Supreme 
Court,  in  its  Admiralty  jurisdiction,  and  the  Court  may  determine  the  amount  of 
the  owner's  Uability,  and  may  distribute  that  amount  rateably  among  the  several 
claimants,  and  may  stay  any  proceedings  pending  in  any  other  Court  in  relation  to 
the  same  matter,  and  may  proceed  in  such  manner  and  subject  to  such  regulations 
as  to  making  persons  interested  parties  to  the  proceedings,  and  as  to  the  exclusion 
of  any  claimants  who  do  not  come  in  within  a  certain  time,  and  as  to  requiring 
security  from  the  owner,  and  as  to  payment  of  any  costs,  as  the  Court  thinli  just. 

Part  owners  to  account  in  respect  of  damages.  298.  AH  sums  paid  for  or  on 
account  of  any  loss  or  damage  in  respect  whereof  the  habihty  of  owners  is  hmited 
under  the  provisions  of  this  Part  of  this  Act,  and  all  costs  incurred  in  relation 
thereto,  may  be  brought  into  account  among  part  owners  of  the  same  ship  in  the 
same  manner  as  money  disbursed  for  the  use  thereof. 

Insurance  of  certain  risks  valid.  299.  An  inGurance  effected  against  the  happening, 
without  the  owner's  actual  fault  or  privity,,  of  any  or  all  of  the  events  in  respect 
of  which  the  habihty  of  owners  is  hmited  under  this  Part  of  this  Act  shall  not  be 
invahd  by  reason  of  the  nature  of  the  lisk. 

Bill  of  lading  not  to  contain  certain  clauses.  300.  1.  Where  any  bill  of  lading 
or  shipping  document  contains:  a)  Any  clause,  covenant,  or  agreement  whereby 
the  manager,  agent,  master,  or  owner  of  any  ship,  or  the  ship  itself  shall  be  reheved 
from  habihty  for  loss  or  damage  arising  from  the  harmful  or  improper  condition 
of  the  ship's  hold,  neghgence,  fault,  or  failure  in  proper  loading,  stowage,  custody, 
care,  or  proper  dehvery  of  any  and  aU  lawful  merchandise  or  property  committed 
to  its  or  their  charge;  or  b)  Any  covenant  or  agreement  whereby  the  obhgations 
of  the  owners  of  the  ship  to  exercise  due  dUigence  to  properly  equip,  man,  provision, 
and  outfit  the  ship,  to  make  the  hold  of  the  ship  fit  and  safe  for  the  reception  of 
cargoes,  and  to  make  her  seaworthy  and  capable  of  performing  her  intended  voyage, 
or  whereby  the  obhgations  of  the  master,  officers,  agents,  or  servants  to  carefvdly 
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handle  and  stow  her  cargo,  and  to  care  for  and  properly  deliver  the  same,  are  in 
any  wise  lessened  or  avoided  —  such  clause,  covenant,  or  agreements  shall  be  null 
and  void  and  of  no  effect,  unless  the  Court  before  which  any  question  relating 
thereto  is  tried  adjudges  the  same  to  be  just  and  reasonable.  2.  This  section 
shall  not  apply  to  the  transportation  of  hve  animals.  —  C.  (No.  14  of  1904)  3,  5. 

Gold,  silver,  or  diamonds,  etc.  301.  1.  Whefi  any  person  takes  or  puts,  or 
causes  to  be  taken  or  put,  on  board  any  ship  any  gold,  silver,  diamonds,  watches 
jewels,  precious  stones,  or  passengers'  luggage,  he  shaU  furnish  to  the  owner  or 
agent  of  the  ship  a  hst  of  such  articles,  with  their  value,  and  in  the  event  of  their 
being  lost  or  destroyed,  the  owner  of  the  ship  shall  not  be  liable  to  pay  a  greater 
amount  than  such  declared  value.  2.  If  the  value  of  the  articles  is  not  declared  at 
or  before  the  time  of  shipment,  the  owner  of  the  ship  shall  not,  in  the  event  of 
their  loss  or  destruction,  be  hable  to  pay  more  than  fifty  pounds.  3.  The  owner 
of  the  ship  may  charge  a  special  rate  of  freight  for  the  carriage  of  such  articles, 
whether  they  are  put  or  taken  on  board  as  cargo  or  passengers'  luggage. 

Short  delivery  and  pillage.  302.  1.  The  agents  in  New  Zealand  of  any  ship 
not  registered  in  New  Zealand  shall  be  deemed  to  be  the  legal  representatives  of  the 
master  and  owner  of  the  ship  after  the  departure  of  the  ship  from  the  port  at  which 
she  was  discharged  for  the  purpose  of  receiving  and  paying  claims  for  short-dehvery 
or  pillage  of  cargo,  and  the  amount  of  any  such  claim  may  be  recovered  from  such 
agents  in  any  court  of  competent  jurisdiction:  Provided  that  it  shall  be  lawful  for 
such  agents,  by  notice  in  writing  dehvered  to  the  Collector  not  later  than  twenty 
four  hours  before  the  departure  of  any  ship,  to  dechne  to  accept  any  responsibiUty 
under  this  section  in  respect  to  that  ship,  in  which  case  the  master  and  some  other 
person  approved  by  the  Collector  shall  before  the  ship  is  allowed  her  clearance, 
enter  into  a  joint  and  several  bond  in  a  sum  not  exceeding  the  value  of  her  cargo 
as  shown  by  the  ship's  papers,  for  the  payment  of  any  sum  which,  together  with 
costs,  may  be  recovered  against  the  agents  of  such  ship.  2.  No  proceedings  for  the 
recovery  of  any  claim  under  this  section  shaU  be  taken  unless  notice  of  the  claim 
is  given  to  the  agents  not  later  than  fourteen  days  after  the  dehvery  of  the  cargo 
in  respect  to  which  the  claim  is  made. 

Bill  of  lading  to  be  binding  on  master  and  owner.  303.  Every  biU  of  lading 
issued  by  the  manager,  agent,  master,  or  owner  of  a  ship,  and  signed  by  any  person 
purporting  to  be  authorised  to  sign  the  same,  shall  be  binding  on  the  master  and 
owner  of  the  ship  as  if  the  biU  of  lading  had  been  signed  by  the  master. 

Liability  in  certain  cases  not  affected.  304.  Nothing  in  this  Part  of  this  Act 
shall  be  construed  to  lessen  or  take  away  any  UabiUty  to  which  any  master  or 
seaman,  being  also  owner  or  part  owner  of  the  ship  to  which  he  belongs,  is  subject 
in  his  capacity  of  master  or  seaman,  or,  except  the  last  preceding  section,  to  extend 
to  any  British  ship  which  is  not  recognised  as  a  British  ship  within  the  meaning 
of  this  Act. 

[§§  305 — 354  do  not  relate  to  matters  within  the  scope  of  this  work.] 


Schedules. 

First  Schedule.     Enactments  consolidated. 
1860,  No.    4.    The  Foreign  Seamen's  Act,  1860. 

1867,  No.  10.    The  Old  Metal  and  Marine  Store  Dealers  Act,  1867:  Section  12. 
1901,  No.  74.    The  New  Zealand  Ensign  Act,  1901. 

1903,  No.  96.    The  Shipping  and  Seamen  Act,  1903:  Except  section  345. 
1905,  No.  63.    The  Shipping  and  Seamen  Act  Amendment  Act,  1905. 


[Schedules  II.  to  XV.  relate  to  matters  not  within  the  scope  of  this  work.] 


b)  No.  36  of  1909.    An  Act  to  amend  the  Merchant  Shipping  Act,  1908 

(4th  March,  1911). 

Limitation  of  liability  of  shipowner.  40.  1.  The  limitation  of  the  liability  of 
the  owners  of  any  ship  estabhshed  by  section  two  hundred  and  ninety-five  of  the 
principal  Act  in  respect  of  loss  of  or  damage  to  ships,  goods,  merchandise,  or  other 
things  shall  extend  and  apply  to  all  cases  where  (without  their  actual  fault  or  pri- 
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vity)  any  loss  or  damage  is  caused  to  property  or  rights  of  any  kind,  whether  on  land 
or  on  water,  or  whether  fixed  or  moveable,  by  reason  of  the  improper  navigation 
or  management  of  the  ship.  2.  The  hmitation  of  Hability  estabhshed  by  section 
two  hundred  and  ninety  five  of  the  principal  Act  or  by  this  section  shall  relate  to 
the  whole  of  any  losses  and  damages  which  may  arise  upon  any  one  distinct  occasion, 
although  those  losses  and  damages  may  be  sustained  by  more  than  one  person,  and 
shall  apply  whether  the  liabihty  arises  at  common  law  or  under  any  Act,  and  notr 
withstanding  anything  contained  in  such  Act.  3.  Nothing  in  thas  section  shall 
affect  the  provisions  of  the  Workers'  Compensation  Act,  1908. 

Section  300  of  principal  Act  amended.  41.  Section  three  hundred  of  the  princi- 
pal Act  is  hereby  amended  by  adding  thereto  the  following  subsection:  "3.  This 
section  applies  to  aU  biUs  of  lading  and  shipping  documents  in  respect  of  merchan- 
dise or  property  to  be  carried  to  or  from  any  part  or  place  in  New  Zealand,  whe- 
ther the  ship  is  a  British  or  a  foreign  ship,  and  whether  the  loss  or  damage  has 
occurred  in  New  Zealand  or  at  sea  or  in  any  part  or  place  out  of  New  Zealand,  and 
whether  the  contract  of  carriage  is  made  in  New  Zealand  or  elsewhere,  or  is  go- 
verned in  other  respects  by  the  law  of  New  Zealand  or  by  the  law  of  any  other 
coxmtry." 

Liability  of  owners  of  ships  launched  but  not  registered.  42.  1.  Notwithstanding 
anything  in  section  three  himdred  and  four  of  the  principal  Act,  the  provisions  of 
Part  XI  of  that  Act  shall  extend  and  apply  to  the  owners,  builders,  or  other  parties 
interested  in  any  ship  built  in  New  Zealand  from  and  including  the  launching  of 
the  ship  until  the  registration  thereof  under  Part  XII  of  the  principal  Act  or  under 
the  Imperial  Merchant  Shipping  Act:  Provided  that  this  section  shaU  not  be  con- 
strued so  as  to  extend  section  two  hundred  and  ninety-four  of  the  principal  Act 
to  the  owners  of  any  ship  or  any  share  therein  after  the  ship  has  become  a  foreign 
ship.  2.  For  the  purposes  of  this  section  the  tonnage  of  a  ship  shaU  be  ascertained 
as  provided  by  paragraphs  b)  and  c)  of  section  two  hundred  and  ninety-six  of  the 
principal  Act  which  regard  to  foreign  ships.  3.  For  the  purposes  of  this  section 
the  term  "ship"  shall  include  every  description  of  vessel  used  or  intended  to  be 
used  in  navigation  and  not  propelled  by  oars,  and  whether  completed  or  in  course 
of  completion  or  construction. 

Liability  of  charterer.  43.  Part  XI  of  the  principal  Act  (relating  to  the  liability 
of  shipowners)  shall  be  read  so  that  the  word  "owner"  shall  be  deemed  to  include 
any  charterer  to  whom  the  ship  is  demised. 


Marine  Insurance  Act. 

No.  112  of  1908.    An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  Marine  Insurance.^) 


Short  title.  Enactments  consolidated.  Savings.  1.  1.  The  short  title  of 
this  Act  is  The  Marine  Insurance  Act,  1908.  2.  This  Act  is  a  consolidation  of 
the  enactments  mentioned  in  the  first  Schedule  hereto.  3.  AU  matters  and  pro- 
ceedings commenced  under  those  enactments,  and  pending  or  in  progress  on  the 
coming  into  operation  of  this  Act  may  be  continued,  completed,  and  enforced 
under  this  Act.  —  E.  1;  C.  1. 

Interpretation  of  terms.  2.  In  this  Act,  if  not  inconsistent  with  the  context: 
"Action"  includes  counterclaim  and  set-off.  "Freight"  includes  the  profit  deriv- 
able by  a  shipowner  from  the  employment  of  his  ship  to  carry  his  own  goods 
or  movables,  as  well  as  freight  payable  by  a  third  party,  but  does  not  include 
passage-money.  "Movables"  means  any  movable  tangible  property  other  than 
the  ship,  and  includes  money,  valuable  securities,  and  other  documents.  "Policy" 
means  a  marine  policy.  —  E.  91;  C.  3. 

Marine  insurance. 
3,  =  C.  §§  7 — 8,  except:  in  §  8  (2),  "as  provided  by  this  section"  for  "as  by 
this  section  provided",  and  "as  defined  by  this  Act"  for  "as  by  this  Act  defined". 

1)  The  references  are  to  (E.)  the  Imperial  Act,  C  Edw.  7,  u.  41,  and  (C.)  the  Common- 
wealth Marine  Insurance  Act,  1909  (No.  11  of  1909),  reprinted  supra. 
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4.  =  C.  §  9,  except:  subsection  2.  a)  reads  as  follows:  "Any  ship,  goods,  or 
other  movables  (such  property  being  hereinafter  referred  to  as  'insurable  property') 
are  exposed  to  maritime  perils".  At  the  end  of  the  section  "which  may  be"  is  omitted 
before  "designated". 

Insurable  interest. 

5—15.  =  C.  §§  10—20. 

16.  =  C.  §  21,  except:  "unless  there  is  an  express"  is  substituted  for  "unless 
there  be  an  express";  "but"  is  omitted  before  "the  provisions". 

Insurable  value. 

17.  =  C.  §  22,  except:  before  "in  the  case  of  a  steamship"  the  word  "and"  is 
substituted  for  "the  insurable  value". 

Disclosure  and  representations. 

18.  =  C.  §  24,  except:  in  1.  "which  is"  is  omitted  before  "known  to  the 
assured";  in  3.  b)  "which  is"  is  omitted;  in  3.  d)  "any  express"  is  substituted  for 
"an  express";  in  4.  "is  material"  is  substituted  for  "be  material". 

19.  =  C.  §  25,  except:  in  a)  "which  is"  is  omitted  before  "known  to  him", 
and  "him"  is  inserted  after  "to  be  known  by";  in  b)  "comes  to  his  knowledge" 
is  substituted  for  "come  to  his  knowledge". 

20.  =  C.  §26,  except:  in  1.  "is  untrue"  is  substituted  for  "be  untrue";  in 
4.  "if  it  is  substantially  correct"  is  substituted  for  "if  it  be  substantially  correct" ; 
in  5.  "is  made"  is  substituted  for  "be  made";  in  7.  "is  material"  is  substituted  for 
"be  material". 

21.  =  C.  §  27,  except:  "although  it  is  unstamped"  is  added  at  end  of  section; 
and  "is  then  issued"  is  substituted  for  "be  then  issued". 

The  policy. 
Contract  must  be  embodied  in  policy.    22.    1.  No  action  shall  be  brought  on  a 
contract  of  marine  insurance  unless  it  is  embodied  in  a  marine  poUcy  in  accordance 
with  this  Act.    2.  The  policy  may  be  executed  and  issued  either  at  the  time  when 
the  contract  is  concluded  or  afterwards.  —  E.  §  22;  C.  §  28. 

23.  =  C.  §  29. 

24.  =  C.  §  30,  except:  in  2.  "is  expressed"  is  substituted  for  "be  expressed". 

25.  =  C.  §  32. 

Failure  to  execute  and  stamp  policy.  No  payment  to  be  made  unless  policy  so 
executed.  26.  1.  If  any  person,  whether  as  an  insurer  or  as  an  agent  of  an  insurer, 
directly  or  indirectly  receives  or  takes  credit  in  account  for  any  premium  or  con- 
sideration for  any  contract  of  marine  insurance,  and  does  not  before  or  within  thirty 
days  after  receiving  or  taking  credit  for  such  premium  or  consideration  duly  execute 
and  stamp,  or  procure  to  be  duly  executed  and  stamped,  a  poUcy  of  such  insurance, 
he  shall  be  Hable  to  a  fine  of  one  hundred  pounds.  2.  If  any  person,  whether  as 
an  insurer  or  as  the  agent  of  an  insurer,  pays  any  sum  of  money  upon  any  loss 
under  a  contract  of  marine  insurance  which  is  not  expressed  in  a  duly  stamped 
policy,  or  if  he  in  any  way  settles  any  claim  made  in  respect  of  such  a  contract, 
he  shall  be  hable  to  a  fine  of  one  hundred  pounds.  3.  This  section  does  not  apply 
to  contracts  of  re-insurance  of  risks  in  respect  whereof  policies  have  been  duly  exe- 
cuted and  stamped.  4.  This  section  applies  to  the  agent  of  an  insurer,  whether  such 
insurer  resides  or  carries  on  business  in  New  Zealand  or  elsewhere. 

27.  =  C.  §  31,  except:  in  1.  "from  one  place  to  another  or  others"  is  sub- 
stituted for  "from  one  place  to  another  place  or  to  other  places";  2.  reads  as 
follows:  "A  time  pohcy  which  is  made  for  any  time  exceeding  twelve  months  is 
invahd;  but  a  time  pohcy  may  (without  being  hable  to  any  additional  stamp  duty) 
contain  an  agreement  to  the  effect  that,  in  the  event  of  the  ship  being  at  sea  or  the 
voyage  otherwise  not  completed  on  the  expiration  of  twelve  months,  the  subject- 
matter  of  the  insurance  shall  be  held  covered  until  the  arrival  of  the  ship  at  her 
destination,  or  for  a  reasonable  time  thereafter,  not  exceeding  thirty  days". 

28.  =  C.  §  33,  except:  in  3.  "is  total"  is  substituted  for  "be  total". 
29—30.  =  C.  §§  34-35. 

31.  =  C.  §  37. 

Construction  of  terms  in  policy.  32.  Subject  to  the  provisions  of  this  Act,  and 
unless  the  context  of  the  pohcy  otherwise  requires,  the  terms  and  expressions 
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mentioned  in  the  second  Schedule  to  this  Act  have,  when  contained  in  a  policy,  the 
meaning  and  operation  attributed  to  them  in  the  said  Schedule.  —  E.  §  30;  C.  36. 

Dovhle  insurance. 

33.  =  C.  §  38,  except:  in  2.  a)  "thinks  fit"  is  substituted  for  "think  fit". 

Warranties,  etc. 

34.  =  C.  §  39,  except:  in  3.  "whether  material"  is  substituted  for  "whether 
it  be  material",  and  "is  not  so  comphed  with"  is  substituted  for  "be  not  so  complied 
with". 

35.  =  C.  §40. 

36.  =  C.  §  41,  except:  in  3.  "is  inconsistent  therewith"  is  substituted  for  "be 
inconsistent  therewith".  ■-;§ 

37.  =  C.  §  42,  except:  2.  reads  as  foUows:  "Where  a  ship  is  expressly  war- 
ranted neutral,  there  is  also  an  impUed  condition  that,  so  far  as  the  assured  can 
control  the  matter,  the  ship  shall  be  properly  documented,  that  is  to  say,  that  she 
shall  carry  the  necessary  papers  to  estabhsh  her  neutrahty,  and  that  her  papers 
shall  not  be  falsified  or  suppressed,  and  that  simulated  papers  shall  not  be  used. 
K  any  loss  occurs  through  breach  of  this  condition,  the  instirer  may  avoid  the 
contract." 

38.  =  C.  §  43. 

39.  =  C.  §  44,  except:  "is  safe"  is  substituted  for  "be  safe". 
40—42.  =  C.  §§  45—47. 

The  voyage. 
43.  =  C.  §  48,  except:  in  1.  "is  not  so  commenced"  is  substituted  for  "be  not 
so  commenced";  in  2.  "by  showing"  is  omitted  after  "or". 
44-^9.  =  C.  §§  49—54. 
50.  =  C.  §  55,  except:  in  1.  g)  "is  one"  is  substituted  for  "be  one". 

Assignment  of  policy. 
51—52.  =  C.  §§  56—57. 

The  premium. 

53.  =  C.  §  59. 

54.  =  C.  §60,  except:  "insurer  and  the  broker"  is  substituted  for  "insurer  and 
broker". 

Loss  and  abandonment. 

55.  =  C.  §  61,  except:  in  1.  "any  loss  not  proximately  caused"  is  substituted  for 
"any  loss  which  is  not  proximately  caused";  in  2.  b)  "is  caused"  is  substituted  for 
"be  caused". 

56—59.  =  C.  §§  62—65. 

60.  =  C.  §  66,  except :  the  concluding  part  of  2.  b)  of  the  C.  Act,  beginning 
with  "in  estimating  the  cost  of  repairs"  is  placed  after  2.  c),  and  constitutes  3.  of 
the  N.  Z.  Act. 

61.  =  C.  §  67. 

62.  =  C.  §  68,  except:  in  1.  "loss  can  be  treated  only"  is  substituted  for  "loss 
can  only  be  treated" ;  in  3.  "the"  is  inserted  before  "receipt". 

63.  =  C.  §  69,  except:  in  2.  "which  is  in  course  of  being  earned"  is  substituted 
for  "in  course  of  being  earned". 

Partial  losses  {including  salvage  and  general  average  and  particular  charges). 

64.  =  C.  §  70,  except:  in  1.  "which  is  caused"  is  substituted  for  "caused". 

65.  =  C.  §  71,  except:  in  2.  "and  does  not  include"  is  substituted  for  "they  do 
not  include". 

66.  =  C.    §72. 

Measure  of  indemnity. 

67.  =  C.  §73,  except:  in  2.  "are  more  than  one"  is  substituted  for  "be  more 
than  one". 

68.  =  C.  §74,  except:  in  1.  "is  a  valued  poHcy"  is  substituted  for  "be  a 
valued  policy";  in  2.  "is  an  imvalued  poUcy"  is  substituted  for  "be  an  unvalued 
policy". 

69—70.  =  C.  §  75—76. 
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71.  =  C.  §77,  except:  in  4.  "is  no  such  price"  is  substituted  for  "be  no  such 
price";  and  the  entire  sentence  beginning  with  "gross  proceeds"  to  the  end  of 
the  subsection  is  omitted. 

72.  =  C.  §  78. 

73.  =  C.  §  79,  except:  in  1.  "is  not  insiu-ed"  is  substituted  for  "be  not 
insured",  and  "is  insured"  for  "be  insured". 

74—75.  =  C.  §§  80—81. 

76.  =  C.  §82,  except:  in  1.  "is  apportionable"  is  substituted  for  "be 
apportionable"  in  both  places  where  it  occurs. 

77.  =  C.  §  83,  except:  in  2.  "provided  that"  is  omitted. 

78.  =  C.  §  84. 

Rights  of  insurer  on  payment. 
79—81.  =  C.  §§  85—87. 

Return  of  premium. 
82— 84.  =  C.'§§88— 90. 

Mutual  insurance. 
85.  =  C.  §  91. 

Swpflemental. 
86—88.  =  C.  §§  92—94. 

Rules  of  common  law,  if  not  inconsistent,  to  apply.  89.  The  rules  of  the  common 
law  including  the  law  merchant,  save  in  so  far  as  they  are  inconsistent  with  the 
express  provisions  of  this  Act,  shall  continue  to  apply  to  contracts  of  marine  insurance. 
Slip  as  evidence.  90.  Where  there  is  a  diily  stamped  pohcy,  reference  may 
be  made  in  any  legal  proceeding  to  the  shp  or  covering  note,  although  it  is  not 
stamped.  —  E.  §  89;  C.  §  95. 

Schedules. 

First  Schedule.   Enactments  consolidated. 
1907,  No.  24.     The  Marine  Insurance  Act,  1907. 


Second  Schedule.     Rules  for  the  construction  of  policies. 
[This  is  substantially  identical  with  the  rules  for  construction  contained  in  the  second 
Schedule  of  the  Commonwealth  Act.] 


Bankruptcy  Act. 

No.  12  of  1908.    An  Act  to  consolidate  certain  Enactments  of  the 
General  Assembly  relating  to  Bankruptcy. 

Short  title.  Enactments  consolidated.  Savings.  1.  1.  The  short  title  of  this 
Act  is  The  Bankruptcy  Act,  1908.  2.  This  Act  is  a  consolidation  of  the  enactments 
mentioned  in  the  First  Schedule  hereto,  and  with  respect  to  those  enactments  the 
following  provisions  shaU  apply:  a)  All  districts,  offices,  appointments,  adjudi- 
cations, regulations,  rules,  Proclamations,  orders,  warrants,  notifications,  reso- 
lutions, instruments,  and  generally  all  acts  of  authority  which  originated  under  any 
of  the  said  enactments  or  any  enactment  thereby  repealed,  and  are  subsisting  or 
in  force  on  the  coming  into  operation  of  this  Act,  shall  enure  for  the  purposes  of 
this  Act  as  fully  and  effectually  as  if  they  had  originated  under  the  corresponding 
provisions  of  this  Act,  and  accordingly  shall,  where  necessary,  be  deemed  to  have 
so  originated ;  b)  All  estates  and  persons  brought  under  or  subject  to  the  operation 
of  the  said  enactments  before  the  coming  into  operation  of  this  Act  shall  be  subject 
to  the  provisions  of  this  Act,  and  aU  such  estates  shall,  from  the  date  of  the  coming 
into  operation  of  this  Act,  vest  in  and  be  administered  by  the  assignees  in  whom 
they  would  have  been  respectively  vested  and  by  whom  they  would  have  been 
respectively  administered  had  the  adjudication  taken  place  immediately  on  the 
coming  into  operation  of  this  Act;  c)  AU  matter  and  proceedings  commenced  under 
any  such  enactment,  and  pending  or  in  progress  on  the  coming  into  operation  of 
this  Act,  may  be  continued,  completed,  and  enforced  under  this  Act.  3.  This  Act  is 
divided  into  Parts,  as  follows:   Part  I.  The  Court.  (Sections  3  to  19.)   Part  II.  The 
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Official  Assignee.  (Sections  20  to  25.)  Part  III.  Proceedings  up  to  Adjudication. 
(Sections  26  to  56.)  Part  IV.  Supervisors.  (Section  57.)  Part  V.  Duties  of  Bank- 
rupt.  (Sections  58  to  60.)  Part  VI.  Administration  of  Bankrupt's  Property.  (Sec- 
tions 61  to  93.)  Part  VII.  Meetings  of  Creditors.  (Sections  94  to  97.)  Part  VIII. 
Proofs  of  Debt.  (Section  98  to  117.)  Part  IX.  Composition  with  Creditors.  (Sec- 
tion 118.)  Part  X.  Distribution  of  Assets.  (Sections  119  to  123.)  Part  XI.  Discharge 
(Sections  124  to  135.)  Part  XII.  Annulhng  of  Adjudication.  (Sections  136  and  137.) 
Part  XIII.  Penal.  (Sections  138  to  147.)  Part  XIV.  Miscellaneous.  (Sections  148 
to   176.)  —  E.  46  &  47  Vic.  c.  62,  §  1. 

Interpretation.  2,  In  this  Act,  if  not  inconsistent  with  the  context:  "Adjudi- 
cation" or  "order  of  adjudication"  means  the  fiUng  of  a  debtor's  petition  or  an  order 
of  a  Court  adjudging  a  person  a  bankrupt  on  a  creditor's  petition.  "Advertised" 
means  published  in  one  or  more  newspapers  published  or  generally  circulated  within 
the  place  in  which  the  proceeding  or  matter  is  taken  or  pending.  "Assignee"  or 
"Official  Assignee"  means  the  Official  Assignee  or  Deputy  Assignee  appointed  under 
this  Act,  and,  where  the  context  requires  it,  the  Assignee  having  charge  of  any 
particular  estate.  "Available  act  of  bankruptcy"  means  any  act  of  bankruptcy 
available  for  a  bankruptcy  petition  at  the  date  of  the  fihng  of  the  petition  on  which 
the  order  of  adjudication  is  made.  "Debt  provable  in  bankruptcy"  or  "provable 
debt"  includes  any  debt,  demand,  or  habiUty  by  this  Act  made  provable  in  bank- 
ruptcy. "District"  means  the  district  of  the  Court  for  the  purposes  of  bankruptcy 
jurisdiction.  "District  Court"  means  a  Court  holden  by  virtue  of  any  Acts  for  the 
time  being  in  force  relating  to  District  Courts  and  having  jurisdiction  in  bank- 
ruptcy. "Goods"  includes  aU  chattels  personal.  "Judge"  means  a  Judge  of  the 
Court,  and  includes  a  Magistrate  having  jurisdiction  in  bankruptcy.  "Liability" 
includes:  a)  Any  compensation  for  work  or  labour  done;  b)  Any  obligation  or 
possibihty  of  an  obhgation  to  pay  money  or  money's  worth  on  the  breach  of  any 
express  or  imphed  covenant,  contract,  agreement,  or  undertaking,  whether  the 
breach  does  or  does  not  occur,  or  is  or  is  not  hkely  to  occur  or  capable  of  oc- 
curring, before  the  discharge  of  the  bankrupt;  and  c)  Generally  includes  any  ex- 
press and  imphed  engagement,  agreement,  or  undertaking  to  pay,  or  capable  of 
resulting  in  the  payment  of  money  or  money's  worth,  whether  the  payment  is  as 
respects  amount  fixed  or  unhquidated,  as  respects  time,  present  or  future,  certain, 
or  dependent  on  any  one  or  more  contingencies,  as  respects  mode  of  valuation 
capable  of  being  ascertained  by  fixed  rules  or  as  matter  of  opinion.  "Magistrate's 
Court"  means  a  Magistrate's  Court  constituted  under  The  Magistrate's  Courts 
Act,  1908,  and  having  jurisdiction  in  bankruptcy.  "Ordinary  resolution"  means, 
a  resolution  decided  by  a  majority  in  value  of  those  of  the  creditors  who  are  present 
personally  or  by  proxy,  at  a  meeting  of  creditors  and  voting  on  such  resolution. 
"Prescribed"  means  prescribed  by  this  Act  or  by  the  rules.  "Property"  means 
and  includes  land,  money,  goods,  things  in  action,  goodwill,  and  every  valuable 
thing  whether  real  or  personal,  and  whether  situate  in  New  Zealand  or  elsewhere, 
also  obhgations,  easements,  and  every  description  of  estate,  interest,  and  profit, 
present  or  future,  vested  or  contingent,  arising  out  of  or  incident  to  property  as 
above  defined.  "Registrar"  means  the  Registrar  or  Clerk  of  the  Court,  or  the 
deputy  for  the  time  being  of  any  such  Registrar  or  Clerk.  "Resolution"  means 
ordinary  resolution.  "Rules"  means  the  rules  in  force  or  to  be  made  under  this 
Act,  and  includes  forms.  "Secured  creditor"  means  a  person  holding  a  mortgage, 
charge,  Hen,  or  security  on  the  property  of  the  debtor,  or  any  part  thereof,  as  a 
security  for  the  debt  due  to  him  from  the  debtor,  whether  given  directly  or  in- 
directly through  another  person  as  security  for  a  debt  due  to  such  creditor.  "Settle- 
ment" includes  any  conveyance  or  transfer  of  property.  "Sheriff"  includes  any 
officer  charged  with  the  execution  or  process  of  any  Court.  "Special  resolution" 
means  a  resolution  decided  by  a  majority  in  number  and  three-fourths  in  value  of 
those  of  the  creditors  who  are  present,  personally  or  by  proxy,  at  a  meeting  of 
creditors  and  voting  on  the  resolution,  which  resolution  is  confirmed  by  a  hke 
majority  of  the  creditors  present,  personally  or  by  proxy,  at  a  subsequent  meeting, 
of  which  notice  has  been  duly  given,  stating  the  purport  of  the  resolution  to  be 
confirmed,  and  held  at  an  interval  of  not  less  than  fourteen  days  nor  more  than 
one  month  from  the  date  of  the  meeting  at  which  the  resolution  was  first  passed. 
"The  Court"  means  the  Court  having  jurisdiction  as  provided  by  this  Act.  — - 
E.  46  &  47  Vic.  c.  52,  §  168. 
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Part  I.     The  Court.      Constitution. 

Court  having  jurisdiction.  3.  The  Court  having  jurisdiction  in  bankruptcy 
shall  be  the  Supreme  Court  in  each  district  thereof,  as  constituted  under  The 
Judicature  Act,  1908.  —  E.  46  &  47  Vic.  c.  52,  §  92  (i). 

Proclamation  may  issue  conferring  bankruptcy  jurisdiction  on  District  Courts. 
Proclamation  may  be  revoked  or  altered.  4.  1.  The  Governor  may  from  time  to  time, 
by  Proclamation,  declare  that  any  District  Court  shall  have  jurisdiction  in  bank- 
ruptcy throughout  the  whole  or  any  part  of  its  district,  as  specified  in  such  Pro- 
clamation, from  a  date  mentioned  therein.  2.  From  such  date  the  Supreme  Court 
shall  cease  to  have  any  jurisdiction  in  bankruptcy  in  the  said  district  or  part  thereof, 
as  specified  in  such  Proclamation,  except  in  appeal  cases,  and  except  in  regard  to 
bankruptcies  in  respect  to  which  proceedings,  either  before  or  after  adjudication, 
have  been  taken  prior  to  such  date,  and  except  in  regard  to  bankruptcies  the  pro- 
ceedings in  which  have  beeta  transferred  to  it  under  section  eleven  hereof ;  and  after 
such  date  the  District  Court  shall,  except  as  aforesaid,  be  the  Court  having  juris- 
diction in  bankruptcy  for  the  district  or  part  thereof  specified  in  such  Proclamation. 

3.  Any  such  Proclamation  may  be  revoked,  or  the  boundaries  of  the  district  or  part 
thereof  affected  thereby  may  from  time  to  time  be  altered  by  the  Governor,  by 
Proclamation,  and  such  revocation  or  alteration  shall  take  effect  accordingly  from 
the  date  specified  in  such  Proclamation.  —  E.  46  &  47  Vic.  c.  52,  §  92  (2 — 5). 

Proclamation  may  issue  conferring  bankruptcy  jurisdiction  up  to  £300  on 
Magistrate's  Courts.  Magistrate  may  be  appointed  to  exercise  bankruptcy  juris- 
diction. How  Magistrate's  Court  jurisdiction  determined.  Proclamation  may  be 
revoked  or  altered.  5.  1.  The  Governor  may  from  time  to  time,  by  Proclamation, 
declare  that  the  Magistrate's  Court  shall  have  jurisdiction  in  bankruptcy  throughout 
the  whole  or  any  part  of  a  district,  to  be  specified  or  described  in  such  Proclamation, 
in  regard  to  all  bankruptcies  in  which  the  Uabihties  of  the  bankrupt  do  not  exceed 
three  hundred  pounds,  as  alleged  by  the  bankrupt  or  the  petitioning  creditor  in  his 
petition  as  hereinafter  provided.  2.  From  the  date  mentioned  in  such  Proclamation 
for  the  coming  into  force  thereof  the  Supreme  Court  shall  cease  to  have  any  juris- 
diction in  bankruptcy  in  any  such  cases  except  in  appeal  cases,  and  except  in 
regard  to  bankruptcies  in  respect  to  which  proceedings,  either  before  or  after  ad- 
judication, have  been  taken  prior  to  the  date  on  which  the  said  Proclamation  came 
into  force,  and  except  in  regard  to  bankruptcies  the  proceedings  in  which  have  been 
transferred  to  it  under  section  eleven  hereof;  and  after  such  date  the  Magistrate's 
Court  shall  be  the  Court  having  jurisdiction  in  bankruptcy  in  such  cases  in  which 
the  Uabihties  do  not  exceed  three  hundred  pounds  as  aforesaid:  Provided  that  no 
such  Proclamation  shall  be  issued  in  respect  of  a  district  as  defined  therein  within 
which  a  Supreme  Court  Judge  resides:  Provided  also  that  only  those  offices  of 
the  Magistrate's  Court  specified  in  the  Proclamation  shall  be  offices  of  the  Court 
for  the  purposes  of  bankruptcy  business,  and  the  Magistrates  having  jurisdiction  in 
bankruptcy  shall  hold  Courts  in  Bankruptcy  only  at  such  offices,  or  the  Courtroom 
attached  thereto  or  used  therewith.  3.  The  Governor  may  also  from  time  to  time 
appoint  any  one  or  more  Magistrates  to  exercise  jurisdiction  in  bankruptcy,  and 
no  other  Magistrate  shall  exercise  the  powers  of  the  Magistrate's  Court  in  bank- 
ruptcy save  a  Magistrate  specially  appointed  for  the  purpose  under  this  subsection. 

4.  For  the  purpose  of  determining  whether  any  such  Magistrate's  Court  has  juris- 
diction in  any  such  case,  the  petition  on  which  the  order  of  adjudication  is  made, 
whether  by  a  debtor  or  by  a  creditor,  shall  contain  an  allegation  that  the  habiUties 
do  not  exceed  three  hundred  pounds:  Provided  that  none  of  the  proceedings  in 
any  such  bankruptcy  shall  be  invahdated  by  reason  only  that  the  habilities  exceed 
three  hundred  pounds;  but  in  such  case  the  Court  otherwise  having  jurisdiction 
in  such  bankruptcy  may,  on  the  application  of  the  debtor  or  any  creditor,  and 
whether  before  or  after  adjudication,  order  the  proceedings  to  be  transferred  to 
such  latter  Court,  and  thereupon  the  proceedings  shall  be  transferred  accordingly, 
in  hke  maimer  and  with  the  hke  effect  as  if  consequent  upon  a  resolution  of  the 
creditors  as  specified  in  section  eleven  hereof.  5.  Aiiy  such  Proclamation  may  be 
revoked,  or  the  boundaries  of  the  district  or  part  thereof  affected  thereby  may  be 
from  time  to  time  altered  by  the  Governor,  by  Proclamation;  and  such  revocation 
or  alteration  shall  take  effect  accordingly  from  the  date  specified  in  such  Pro- 
clamation. —  E.  46  &  47  Vic.  c.  52,  §  121. 
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Courts  to  act  in  aid  of  each  other.  6.  All  Courts  having  jurisdiction  in  bank- 
ruptcy, and  the  officers  of  such  Courts  respectively,  shall  severally  act  in  aid  of 
and  be  auxiUary  to  each  other  in  all  bankruptcy  matters ;  and  an  order  of  the  Court 
seeking  aid,  together  with  a  request  to  another  of  the  said  Courts,  shall  be  deemed 
sufficient  to  enable  the  latter  Court  to  exercise,  in  regard  to  the  matters  directed 
by  such  order,  the  hke  jurisdiction  as  the  Court  which  made  the  request,  as  well 
as  the  Court  to  which  the  request  is  made,  could  exercise  in  similar  matters  within 
their  respective  jurisdictions.  —  E.  46  &  47  Vic.  o.  52,  §  117. 

Powers  of  Judges. 
Judges  may  exercise  the  powers  o!  Court,  and  may  so  exercise  in  Chambers. 

7.  Every  Judge  may  exercise  in  any  part  of  New  Zealand  all  the  powers  of  the 
Court,  and  may  exercise  in  Chambers  the  whole  or  any  part  of  the  jurisdiction  of 
the  Court:  Provided  that  the  pubhc  examination  of  a  bankrupt,  an  application 
for  an  order  of  discharge,  and  an  appUcation  to  commit  any  person  to  prison  for 
contempt  of  Court  shall  be  heard  and  disposed  of  in  open  Court.  —  E.  46  &  47 
Vic.  c.  52,  §  98. 

Jurisdiction. 

Jurisdiction  extends  throughout  New  Zealand.  8.  Every  Court  having  juris- 
diction in  bankruptcy  shall  have  jurisdiction  throughout  New  Zealand  in  regard 
to  every  bankruptcy  where  the  adjudication  was  made  within  its  own  district  or 
the  proceedings  have  been  transferred  to  it.  —  E.  46  &  47  Vic.  c.  52,  §  97  (1). 

Court's  powers  to  make  orders.  To  decide  questions  of  priorities.  To  hear,  deter- 
mine, and  make  order  where  Assignee  makes  claim.  To  punish.  To  review  orders. 
To  exercise  other  powers.  9.  Every  Court  having  jurisdiction  in  bankruptcy  may : 
a)  Make  orders  or  decrees  in  relation  to  the  property  of  any  debtor  or  bankrupt  who 
becomes  subject  to  the  provisions  of  this  Act,  in  the  same  manner  as  the  Supreme 
Court,  in  its  jurisdiction  at  law  or  in  equity,  can  make  any  orders  or  decrees  respec- 
tively; b)  Decide  all  questions  of  priorities,  and  all  other  questions,  whether  of 
law  or  of  fact,  arising  in  any  case  of  bankruptcy  coming  within  the  cognisance  of 
such  Court,  or  which  the  Court  deems  it  expedient  or  necessary  to  decide  for  the 
purpose  of  doing  complete  justice  or  making  a  complete  distribution  of  property 
in  any  such  case;  c)  Hear,  determine  and  make  order:  i)  In  any  matter  of  bank- 
ruptcy relating  to  the  disposition  of  the  estate  and  effects  of  the  bankrupt,  or  of 
any  estate  or  effects  taken  under  the  bankruptcy  and  claimed  by  the  Assignee  for 
the  benefit  of  the  creditors,  or  relating  to  any  acts  done  or  sought  to  be  done  by 
the  Assignee  in  his  character  of  Assignee  by  virtue  of  the  bankruptcy,  and  also  in 
any  application  for  an  order  of  discharge;  and  ii)  In  any  matter  in  which  the 
Assignee  claims  any  property  from  third  parties  for  the  benefit  of  creditors,  or 
in  relation  to  the  setting-aside  of  alleged  fraudulent  deeds,  or  transfers  of  or  other 
deahngs  with  property,  and  also  iii)  In  any  other  matter,  whether  in  bankruptcy 
or  not,  where  the  Court  has  jurisdiction  under  this  Act  over  the  subject  of  the  pe- 
tition or  apphcation;  d)  Punish  any  bankrupt,  creditor,  or  other  person  as  herein 
provided;  e)  Review,  rescind,  or  vary  any  order  or  decree  made  by  it  under  this 
Act;  f)  Exercise  any  other  powers  given  to  it  by  this  Act  or  the  rules.  —  E.  46 
&  47  Vic.  0.  52,  §§  102,  105.  Where  jurisdiction  has  attached  by  virtue  of  the  debtor's  petition 
the  debtor  can  not  oust  the  jurisdiction  of  the  Court  by  withdrawing  his  application  for  ad- 
judication. —  In  re  Gihnour,  6  L.  R.  (N.  Z.)  421.  The  Court  may  order  property  liable  to  be  wasted 
(e.  g.  banknotes)  to  be  brought  into  Court.  —  In  re  MoLeod,  L.  R.  3  S.  C.  (N.  Z.)  223.  See  further 
as  to  practice.  In  re  Sheppard,  Mac.  (N.  Z.)  884  (setting  aside  fraudulent  preference);  in  re  Hut- 
chison, L.  B.  3  S.  C.  (N.  Z.)  462  (payment  of  money  into  Court);  Regina  v.  Henderson,  4  J.  B. 
(N.  S.)  S.  C.  (N.  Z.)  107  (appeals). 

District  Courts  and  Magistrates'  Courts. 

Powers  of  District  and  Magistrate's  Courts.  Questions  in  District  or  Magistrate's 
Court  may  be  referred  to  Supreme  Court.  10.  1.  A  District  Court  and  a  Magistrate's 
Court  shall,  for  the  purposes  of  their  bankruptcy  jurisdiction,  in  addition  to  the 
ordinary  powers  of  such  Court,  have  all  the  powers  and  jurisdiction  of  the  Supreme 
Court;  and  the  orders  and  decrees  of  such  Court,  or  of  any  Judge  thereof,  shall  be 
of  the  same  force  as  if  they  were  orders  or  decrees  of  the  Supreme  Court,  or  of  any 
Judge  thereof,  and  may  be  enforced  by  the  District  or  Magistrate's  Court,  as  the  case 
may  be,  in  the  same  manner.  2.  If  any  question  of  law  arises  in  any  bankruptcy 
proceeding  in  a  District  Court  or  Magistrate's  Court  which  the  parties  to  the  ques- 
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tion  desire,  or  which  one  of  them  and  the  Judge  of  the  District  Court  or  the 
Magistrate  desire,  to  have  determined  in  the  first  instance  in  the  Supreme  Court 
the  question  shall  be  determined  in  the  latter  Court,  and  the  proceedings,  or  such 
of  them  as  may  be  required,  shall  be  transmitted  to  the  Supreme  Court  for  the 
purposes  of  the  determination.  —  Where  a  creditor's  petition  is  filed  in  the  Supreme 
Court,  and  subsequently  the  debtor  files  a  declaration  of  insolvency  in  the  District  Court,  and  the 
Supreme  Court  then  makes  an  adjudication,  the  District  Court  is  without  jurisdiction  to  continue 
the  proceedings  on  the  debtor's  petition.  — ■  In  re  Mackay,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  231. 

Transfer  of  jurisdiction. 
Proceedings  in  District  or  Magistrate's  Court  may  be  transferred  to  Supreme 
Court  and  vice  versa.  Transfer  may  be  made  from  one  Court  in  one  district  to  simi- 
lar Court  in  anotlier  district.  Proceedings  to  be  transferred  in  prescribed  manner. 
On  proceedings  being  transferred  Court  to  have  exclusive  jurisdiction.  Orders,  etc., 
before  transfer  to  have  same  effect  as  if  originally  in  Court  to  which  transfer  made. 
11.  1.  Where  the  creditors  resolve,  by  a  special  resolution,  that  it  will  be  more 
convenient  that  the  bankruptcy  proceedings  in  any  District  Court  or  Magistrate's 
Court  should  be  transferred  to  the  Supreme  Court,  or  where  the  Judge  of  a  District 
Court  or  the  Magistrate  certifies  that  in  his  opinion  the  bankruptcy  would  be  more 
advantageously  conducted  in  the  Supreme  Court,  the  petition  shall  be  transferred 
to  and  all  subsequent  proceedings  thereon  had  in  the  Supreme  Court.  2.  The  pre- 
ceding subsection  shall,  mutatis  mutandis,  apply  to  allow  of  the  transfer  of  any 
proceedings  from  the  Supreme  Court  to  any  District  Court  or  Magistrate's  Court 
having  jurisdiction  in  bankruptcy.  3.  Where  the  creditors  by  a  special  resolution 
resolve  that  it  will  be  more  convenient  if  the  bankruptcy  proceedings  in  the  Supreme 
Court  or  a  District  Court  or  a  Magistrate's  Court  respectively  in  any  district  are 
transferred  to  the  Supreme  Court,  or  to  any  District  Court  or  Magistrate's  Court 
respectively  having  jurisdiction  in  bankruptcy  in  any  other  district  of  such  Court 
respectively,  or  where  the  Judge  certifies  that  in  his  opinion  the  bankruptcy  would 
be  more  advantageously  conducted  in  the  Supreme  Court  or  in  any  District  Court 
or  Magistrate's  Court  respectively  having  jurisdiction  in  bankruptcy  in  some  other 
district  of  such  Courts  respectively,  the  petition  shall  be  transferred  to  and  all 
subsequent  proceedings  thereon  had  in  the  Supreme  Court  or  in  such  District  Court 
or  Magistrate's  Court  respectively  in  such  other  district.  4.  Proceedings  shall  be 
transferred  from  one  Court  to  another  in  such  manner  as  may  be  prescribed.  5.  On 
proceedings  being  transferred  to  any  Court  that  Court  shall  thenceforth  have  ex- 
clusive jurisdiction  in  the  matter  of  such  proceedings.  6.  All  orders,  affidavits, 
and  proceedings  made,  used,  or  taken  before  the  transfer  shall  have  the  same  effect 
as  if  they  had  originally  been  orders,  affidavits,  and  proceedings  of  and  in  the 
Court  to  which  the  transfer  is  made. 

Powers  of  Registrars. 
Registrar  during  vacation,  etc.,  to  have  powers  of  Judge.  Certain  powers  not 
vested  in  Registrar.  Power  of  Judge  to  delegate  powers  to  Registrar.  Registrar's 
order  may  be  varied  by  Judge.  12.  1.  The  Registrar,  other  than  the  Clerk  of  a 
Magistrate's  Court  having  jurisdiction  in  bankruptcy,  during  any  vacation,  or 
during  the  illness  or  absence  from  any  cause  of  a  Judge  of  the  Court  from  the  place 
where  the  offices  of  the  Court  are  situate,  shall  have  all  the  powers,  jurisdiction 
and  authority  of  the  Court,  save  as  is  hereinafter  mentioned;  and  any  order  made 
or  act  done  by  such  Registrar  in  the  exercise  of  such  powers,  jurisdiction,  and 
authority  shall  be  deemed  the  order  and  act  of  the  Court.  2.  A  Registrar  shall  not 
have  power:  a)  To  hold  a  sitting  for  the  public  examination  of  a  bankrupt;  b)  To 
grant  an  order  of  discharge;  c)  To  commit  for  contempt  of  Court;  d)  To  exercise 
any  of  the  jurisdiction  conferred  upon  the  Court  by  Part  XIII.  of  this  Act.  3.  A 
Judge  may,  by  writing  under  his  hand,  delegate  to  the  Registrar  all  or  any  of  his 
powers  in  any  particular  bankruptcy  or  bankruptcies,  except  the  powers  conferred 
upon  the  Court  by  Part  XIII.  of  this  Act,  and  the  Registrar  shall  thereupon  have 
the  same  power  and  jurisdiction  as  the  Judge,  and  an  order  made  by  him  shall  be 
an  order  of  the  Court.  4.  Any  order  made  by  a  Registrar  may  be  discharged  or 
varied  by  a  Judge  at  Chambers  or  in  Court.  —  E.  46  &  47  Vic.  c.  52,  §  99.  A  Deputy 
Registrar  of  the  Supreme  Court  may  administer  oaths  in  bankruptcy  proceedings.  —  In  re  Scott, 
L.  R.  2  S.  C.  (N.  Z.)  287.  See  now  §  2,  supra.  To  confer  jurisdiction  on  the  Registrar  it  is  not 
necessary  that  the  Judge  be  absent  from  the  district  where  the  offices  of  the  Court  are  situate.  — 
B  45 


706  NEW  ZEALAND. 

In  re  Bloomlield,  L.  R.  3  C.  A.  (N.  Z.)  177.  The  order  of  the  Registrar  may'be  reviewed  by  the 
Judge.  —  In  re  Burke,  L.  R.  4  S.  C.  (N.  Z.)  303.  See  also  Ex  parte  Bidgood,  In  re  Bidgood,  9  L.  R. 
(N.  Z.)  725;  In  re  Bloomfield,  L.  R.  4  S.  C.  (N.  Z.)  356. 

Barristers  and  solicitors. 

Barristers  and  solicitors  may  practise  in  Court.  Penalty  for  unqualified  person 
practising  as  solicitor.  13.  1.  Every  barrister  or  solicitor  of  the  Supreme  Court  shall 
be  and  may  practise  as  a  sohcitor  of  and  in  the  Court  when  sitting  in  bankruptcy, 
and  in  matters  before  Judges  or  Registrars  in  Court  or  in  Chambers,  and  sohcitors 
may  appear  and  be  heard  without  being  required  to  employ  counsel.  2.  Every 
person  who,  not  being  such  barrister  or  solicitor,  practises  as  a  solicitor  in  the  Court 
sitting  in  bankruptcy  is  guilty  of  a  contempt  of  Court,  and  is,  in  addition,  liable 
to  the  penalty  provided  in  any  other  Act  in  respect  of  practice  by  unqualified  or 
disqualified  persons. 

Trial  by  jury. 

Questions  of  fact  may  be  tried  by  jury.  14.  If  in  any  proceeding  in  bankruptcy 
other  than  in  a  Magistrate's  Court  there  arises  any  question  of  fact  which  either 
of  the  parties  desires  to  be  tried  before  a  jury  instead  of  by  the  Court  itself,  or  which 
the  Court  thinks  ought  to  be  tried  by  a  jury,  the  Court  may,  if  it  thinks  it  a  proper 
question  to  be  tried  by  a  jury,  direct  such  trial  to  be  had  with  a  jury,  and  such 
trial  may  be  had  accordingly  in  the  Supreme  Court  in  the  same  manner  as  if  it 
were  the  trial  of  an  issue  of  fact  in  an  action,  and  in  the  District  Court  in  the  manner 
in  which  jury  trials  in  ordinary  cases  are  by  law  held  in  District  Courts.  —  E.  46 
&  47  Vic.  o.  62,  §  102  (3).  The  Court  is  not  bound  to  order  a  trial  by  jury.  —  In  re  Bloomfield. 
L.  R.  3  C.  A.  (N.  Z.)  177. 

Appeals. 

No  appeals  to  lie  except  in  manner  directed  by  Act.  15.  The  Court  shall  not 
be  subject  to  be  restrained  in  the  execution  of  its  powers  under  this  Act  by  the 
order  of  any  other  Court,  nor  shall  any  appeals  to  any  other  Court  He  from  its  de- 
cisions except  in  manner  directed  by  this  Act.  —  E.  46  &  47  Vic.  c.  52,  §  102  (2), 
104  (2). 

How  decisions  in  bankruptcy  can  be  appealed  from.  16.  Decisions  in  bankruptcy 
matters  shall  be  subject  to  appeal  as  foUows :  a)  An  appeal  shall  lie  from  the  decision 
of  a  District  Court  or  Magistrate's  Court  to  the  Supreme  Court;  b)  An  appeal  shall 
lie  from  the  decision  of  the  Supreme  Court  to  the  Court  of  Appeal :  Provided  that, 
as  regards  decisions  of  the  Supreme  Court  on  appeal  from  the  District  Court  or 
Magistrate's  Com-t,  no  appeal  shall  lie  except  with  the  leave  of  the  Judge  hearing 
the  appeal  in  the  Supreme  Court.  —  E.  46  &  47  Vio.  c.  52,  §  104. 

Time  for  appeal.  No  appeal  except  in  accordance  with  rules.  When  appeal 
in  respect  of  omission  to  exercise  discretion.  Proceedings  not  stayed  by  appeal 
unless  so  ordered.  Court  appealed  to  may  order  proceedings  to  be  taken  though 
time  has  expired.  17.  1.  No  appeal  shall  be  brought  after  twenty-one  days  from 
the  time  at  which  the  order  embodying  the  decision  appealed  from  is  signed,  sealed, 
or  otherwise  perfected,  or,  in  the  case  of  the  refusal  of  an  application,  from  the 
date  of  such  refusal:  Provided  that  the  Court  appealed  to  may,  if  it  thinks  fit, 
allow  an  appeal  to  be  commenced  and  prosecuted  notwithstanding  the  expiration 
of  that  time.  2.  No  appeal  shall  be  entertained  under  this  Act  except  in  con- 
formity with  the  rules  of  Court  relating  to  appeals.  3.  No  appeal  shall  be  brought 
in  respect  of  the  omission  by  the  Court  appealed  from  to  exercise  any  discretionary 
power,  unless  the  Court  expressly  refused  in  its  judgment,  or  on  application  made 
at  the  hearing,  to  exercise  such  power,  in  which  case  the  refusal  may  be  made  a 
ground  of  appeal.  4.  Proceedings  under  this  Act  shall  not  be  stayed  by  appeal  unless 
the  Court  from  which  the  appeal  is  brought  thinks  fit  to  order  proceedings  to  be 
stayed.  5.  The  Court  appealed  to  may  in  any  case,  either  on  motion  before  the 
hearing  of  an  appeal  or  when  deciding  thereon,  order  any  such  proceedings  to  be 
taken  as  in  the  circumstances  appear  to  it  proper  for  the  due  and  convenient  prose- 
cution of  the  proceedings  under  the  bankruptcy,  although  the  time  fixed  for  such 
proceedings  has  expired.  —  E.  46  &  47  Vic.  c.  52,  §  104  (2),  105  (4),  109.  Appeals  under  the 
Bankruptcy  Act,  1883,  §  14,  were  regulated  by  the  Bankruptcy  Rules,  and  not  by  the  rules 
of  the  Court  of  Appeal.  —  In  re  Bloomfield,  L.  R.  3  C.  A.  (N.  Z.)  298.  The  appeal  is  an  appeal 
in  the  strict  sense,  and  not  a  rehearing.  —  In  re  Reimer,  15  L.  R.  (N.  Z.)  198;  In  re  McGrath,  Ex 
parte  Official  Assignee,  17  L.  R.  (N.  Z.)  646.  The  grounds  of  appeal  shoiild  be  stated  in  the 
notice,  unless  the  form  and  matter  of  appeal  has  been  agreed  on.  —  In  re  Ell,  Ex  parte  Austin 
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&  Haskins,  L.  R.  4  C.  A.  (N.  Z.)  114.  As  to  extension  of  time  for  bringing  appeal,  seein  re  Smith, 
Ex  parte  Stuart,  L.  R.  1  C.  A.  (N.  Z.)  279.  As  to  leave  of  appeal  to  Privy  Council,  see  In  re  Ell, 
Ex  parte  Austin  &  Haskins,  L.  R.  4  C.  A.  (N.  Z.)  113.  As  to  security  for  costs  of  appeal,  see 
Ell  V.  Weston,  L.  R.  5  C.  A.  (N.  Z.)  120;  In  re  Ell,  Ex  parte  Latter,  7  L.  R.  (N.  Z.)  387;  Ell  v. 
Official  Assignee,  7  L.  R.  (N.  Z.)  640.   See  also  Ex  parte  McGavin,  In  re  Smith,  6  L.  R.  (N.  Z.)  703. 

Procedure. 
Court  may  amend  proceedings.  Court  may  extend  time  for  doing  anything. 
Court  to  have  fixed  days  for  bankruptcy  sittings.  How  Court  may  talie  evidence- 
Seal  of  Court  to  be  used  on  summonses,  etc.  Proceedings  to  be  headed  "In  bank- 
ruptcy." 18.  1.  The  Court  may  at  any  time,  upon  such  terms,  if  any,  as  it  thinks 
fit,  amend  all  defects  and  errors  in  any  proceedings,  whether  there  is  anything 
in  writing  to  amend  or  not,  and  whether  the  defect  or  error  is  that  of  the  party 
applying  to  amend  or  not.  2.  Where  by  this  Act  or  by  the  rules  the  time  for  doing 
any  act  or  thing  is  limited,  the  Court  may  extend  the  time,  either  before  or  after 
the  expiration  thereof,  upon  such  terms,  if  any,  as  it  thinks  fit  to  impose.  3.  The 
Court  shall,  as  far  as  practicable,  have  fixed  days  for  sitting  in  bankruptcy,  to  be 
appointed  by  the  Judge.  4.  Subject  to  the  rules,  the  Court  may  in  any  matter  take 
the  whole  or  any  part  of  the  evidence  either  viva  voce  before  the  Court,  or  by  written 
interrogatories,  or  upon  affidavit,  or  by  commission  abroad,  as  the  Judge  in  any 
case  thinks  fit.  5.  All  summonses  and  processes  shall  be  sealed  or  stamped  with 
the  seal  of  the  Court.  6.  Subject  to  the  rules,  all  bankruptcy  matters  shall  be  en- 
titled "In  bankruptcy."  —  E.  46  &  47  Vic.  c.  52,  §  105. 

Rules. 
Power  to  make  rules.  When  rules  to  take  effect.  19.  1.  Subject  to  the  provisions 
of  this  Act,  rules  for  carrying  into  effect  the  objects  of  this  Act  may  from  time 
to  time  be  made  in  the  manner  prescribed  by  The  Judicature  Act,  1908.  2.  All 
such  rules  shall  take  effect  from  a  day,  not  being  earlier  than  the  expiration  of 
one  month  after  the  publication  of  the  same  in  the  Gazette,  to  be  fixed  in  and 
by  such  rules.  —  E.  46  <&  47  Vie.  o.  52,  §  127. 

Part  II.     The  Official  Assignee.     Appointment  of  assignees. 

Official  Assignee  to  be  appointed  for  each  district.  20.  There  shall  be  appointed 
by  the  Grovemor,  for  each  district  of  the  Supreme  Court,  an  Official  Assignee  or 
Official  Assignees  of  bankrupts'  estates,  who  shall  be  officers  of  the  Court:  Pro- 
vided that  one  person  may  be  appointed  for  more  than  one  district.  —  E.  46  &  47 
Vic.  c.  62,  §66  (1). 

Assignee  of  particular  estate.  21.  1.  The  Governor  may,  by  writing  under  his 
hand,  appoint  a  fit  person  to  be  deputy  of  the  Assignee  in  the  management  of  any 
particular  estate,  or  generally  as  to  any  bankrupt  estates.  2.  Every  deputy  so 
appointed  shall,  with  respect  to  the  matters  placed  under  his  management,  have 
and  may  exercise  all  the  powers  and  duties  of  an  Assignee,  and  shall  receive  such 
remuneration  as  the  Governor  in  each  case  by  any  general  rule  directs.  3.  Every 
deputy  shall  act  under  the  control  and  direction  of  the  Official  Assignee  of  the 
district.  —  E.  46  &  47  Vic.  c.  52,  §  67. 

Appointment  of  acting  assignees. 
Acting  Official  Assignee  may  be  appointed.  22.  1.  In  the  event  of  the  illness 
or  temporary  absence  of  the  Official  Assignee,  the  Governor  may  appoint  a  person 
to  be  Acting  Official  Assignee  during  such  illness  or  temporary  absence,  upon  such 
terms  as  the  Governor  thinks  fit.  2.  Any  such  Acting  Official  Assignee  may  exercise 
all  the  powers  and  perform  all  the  duties  of  the  Official  Assignee  in  the  name  of 
the  Official  Assignee.  —  E.  46  &  47  Vic.  c.  52,  §  67. 

General  provisions  as  to  assignees. 
Assignees  to  be  paid  by  salaries  or  commission.  Assignees  to  have  public  offices. 
Appointments  to  be  during  Governor's  pleasure.  Notifications  of  appointments,  etc., 
in  Gazette  to  be  evidence.  Assignees  to  give  security.  Amount  of  security  may 
be  varied.  23.  1.  Assignees  shall  be  paid  such  salaries  as  are  from  time  to  time 
appropriated  by  Parliament  for  the  purpose,  or  such  other  remuneration  by  way 
of  commission  on  receipts  or  otherwise  as  the  Governor  directs.   2.  Every  Official 
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Assignee  and  Deputy  Assignee  respectively  shall  have  a  pubhc  office,  open  to  the 
pubUc  for  such  hours  as  are  from  time  to  time  fixed  as  the  hours  of  business  in  the 
ordinary  Government  offices.  3.  Appointments  of  Assignees,  Deputy  Assignees, 
and  Acting  Official  Assignees  respectively  may  be  made  from  time  to  time,  and 
shall  be  held  during  the  pleasure  of  the  Governor.  4.  A  notice  in  the  Gazette  of  the 
appointment  or  of  the  dismissal  or  resignation  or  vacation  of  office  of  an  Official 
^signee  or  Deputy  Assignee,  or  Acting  Official  Assignee,  respectively,  shall  be 
conclusive  evidence  of  the  appointment,  dismissal,  or  resignation  or  vacation  of 
office  of  the  person  therein  named.  5.  Every  person  so  appointed  as  an  Assignee 
or  Deputy  Assignee  shall  give  security  to  the  satisfaction  of  the  Minister  of  Justice 
for  the  due  performance  of  his  duties,  and  in  such  amount  as  the  Minister  in  each 
case  requires.  6.  The  Minister  of  Justice  in  any  case  may  from  time  to  time  vary 
the  amount  of  the  security  required  from  any  Assignee  or  Deputy  Assignee,  either 
by  diminishing  or  increasing  the  amount  thereof.  —  E.  46  &  47  Vic.  o.  52,  §§  72,  73, 
138;  53  &  54  Vic.  c.  71,  §  15. 

A  creditor  not  to  act  as  Assignee  if  creditors  do  not  desire  it.  Office  of  Assignee 
vacated  on  death,  etc.  No  payments  allowed  in  accounts  in  respect  of  ordinary 
duties.  24.  1.  A  person  shah  not  continue  to  act  as  Assignee  for  any  bankrupt 
estate  of  which  he  is  a  creditor  otherwise  than  as  Assignee  of  the  property  of  any 
bankrupt,  if  the  creditors  by  special  resolution  declare  that  they  do  not  desire 
him  to  continue  to  act  as  Assignee  thereof;  and  in  such  case  the  Court  shall  ap- 
point some  person,  not  being  a  creditor,  to  be  Assignee  in  the  particular  matter, 
who  shall  give  such  security  for  due  performance  of  his  duties  as  the  Court  requires, 
and  shaU  have  all  the  powers  and  perform  all  the  duties  of  the  Official  Assignee 
in  regard  to  that  particular  estate,  and  shall  be  paid  such  remuneration  out  of  the 
estate  as  the  Court  directs.  2.  If  an  Assignee  dies,  or  becomes  incapable  of  acting, 
or  resigns,  or  leaves  New  Zealand  for  any  longer  period  than  three  days  without 
the  written  consent  of  the  Minister  of  Justice,  or  becomes  bankrupt,  he  shall  ifso 
facto  vacate  his  office,  and  another  shall  be  appointed  in  his  place.  3.  No  pay- 
ments shall  be  allowed  in  the  accounts  of  an  Assignee  in  respect  of  the  ordinary 
duties  which  are  required  by  or  under  statute  or  rules  to  be  performed  by  him, 
and  no  commissions  or  discounts  received  by  or  allowed  to  an  Assignee  in  respect 
of  sales,  advertisements,  or  otherwise  shall  be  retained  by  the  Assignee  for  his 
private  use,  but  shall  form  part  of  the  assets  of  the  estate  in  respect  of  which  he 
received  the  same.  —  E.  46  &  47  Vic.  c.  52,  §§  72,  73;  53  &  54  Vic.  c.  71,  §  4. 

Official  name  of  Assignee.  On  appointment  of  new  Assignee,  property  to  pass 
without  conveyance.  As  to  incomplete  matters.  Seal  of  office.  How  Assignee  exe- 
cutes documents.  25.  1.  The  Assignee  may  sue  and  be  sued  by  the  official  nams 
of  "The  Official  Assignee  in  Bankruptcy  of  the  Property  of  [inserting  the  name 
of  the  bankrupt],"  and  by  that  name  may  hold  property  of  every  description, 
make  contracts,  sue  and  be  sued,  enter  into  any  engagement  binding  upon  himself 
and  his  successors  in  office,  carry  on  the  business,  and  do  all  other  acts  necessary 
or  expedient  to  be  done  in  the  execution  of  his  office.  2.  In  case  of  the  subsequent 
appointment  of  an  Assignee  in  the  place  of  an  Assignee  formerly  acting  in  respect 
of  a  bankrupt's  estate,  whether  in  consequence  of  the  death,  resignation,  or  dis- 
missal or  vacation  of  office  of  an  Assignee,  or  in  case  of  the  transfer  of  the  proceedings 
to  another  Court,  the  property  of  the  bankrupt  shall  pass  from  Assignee  to  Assignee, 
and  shall  vest  in  the  Assignee  for  the  time  being  during  his  continuance  in  office, 
without  any  conveyance,  assignment,  or  transfer.  3.  All  matters  and  transactions 
left  uncompleted  by  the  former  Assignee  shall  be  completed  or  otherwise  dealt 
with  by  the  new  Assignee.  4.  The  Assignee  shall  have  a  seal  of  office,  which  shall 
be  kept  and  used  by  him,  and  shall  be  applicable  to  aU  estates  of  which  he  has 
charge.  5.  The  Assignee  shall  execute  aU  documents  which  he  has  to  sign  for  the 
purposes  of  this  Act  by  signing  his  private  name  over  the  official  name,  as  before 
mentioned,  and  affixing  thereto  his  seal  of  office.  —  E.  46  &  47  Vic.  c.  52,  §§  54  (3),  83. 

Part  III.  Proceedings  up  to  Adjudication.  Ads  of  bankruptcy. 
Acts  of  bankruptcy.  Assignment  to  trustees  for  benefit  of  creditors.  Fraudulent 
conveyance.  Fraudulent  preference.  Departing  from  New  Zealand,  etc.,  with  intent 
to  defeat  creditors.  Filing  debtor's  petition.  Not  paying  judgment  debt  on  serving 
of  bankruptcy  notice.  Giving  notice  of  suspension  of  payment.  Calling  meeting  of 
creditors  at  which  debtor  is  asked  to  file.   Suffering  possession  to  be  taken  under 
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execution.  Suffering  execution  on  whicli  return  of  nulla  bona  is  made.  Suffering 
writ  of  sale  to  be  advertised  against  land.  26.  A  debtor  commits  an  act  of  bankruptcy 
in  each  of  the  following  cases :  a)  If,  in  New  Zealand  or  elsewhere,  he  makes  a  con- 
veyance or  assignment  of  his  property  to  a  trustee  or  trustees  for  the  benefit  of 
all  or  any  of  his  creditors ;  b)  If,  in  New  Zealand  or  elsewhere,  he  makes  a  fraudulent 
conveyance,  gift,  delivery,  or  transfer  of  his  property  or  of  any  part  thereof;  c)  If, 
in  New  Zealand  or  elsewhere,  he  makes  any  conveyance  or  transfer  of  his  property 
or  any  part  thereof,  or  creates  any  charge  thereon,  which  would  under  this  or  any 
other  Act  be  void  as  a  fraudulent  preference  if  he  were  adjudged  bankrupt;  d)  If, 
with  intent  to  defeat  or  delay  his  creditors,  he  departs,  or  attempts  to  depart,  or  is 
about  to  depart,  out  of  New  Zealand,  or,  being  out  of  New  Zealand,  remains  out 
of  New  Zealand,  or  departs  from  his  dwellinghouse,  or  otherwise  absents  himself, 
or  keeps  to  his  house;  e)  If  he  files  a  debtor's  petition  in  bankruptcy;  f)  If  after 
a  judgment  has  been  obtained  against  him  for  any  amount,  execution  whereon  has 
not  been  stayed,  he  has  served  on  him  in  New  Zealand,  or  by  leave  of  the  Court 
elsewhere,  a  bankruptcy  notice  in  the  prescribed  form  requiring  him  to  pay  the 
judgment  debt  in  accordance  with  the  terms  of  the  judgment,  or  to  secure  or  com- 
pound for  it  to  the  satisfaction  of  the  creditor  or  the  Court,  and  he  does  not,  within 
seven  days  after  the  service  of  this  notice  if  service  is  effected  in  New  Zealand, 
and,  if  effected  elsewhere,  then  within  the  time  limited  in  that  behalf  by  the  order 
giving  leave  to  effect  the  service,  either  comply  with  the  requirements  of  the  notice 
or  satisfy  the  Court  that  he  has  a  counter-claim,  set-off,  or  cross-demand  which 
equals  or  exceeds  the  amount  of  the  judgment  debt,  and  which  he  could  not  set 
up  in  the  action  in  which  the  judgment  was  obtained;  g)  If  he  gives  notice  to  any 
of  his  creditors  that  he  has  suspended  or  is  about  to  suspend  payment  of  his  debts ; 
h)  If  he  calls  a  meeting  of  any  of  his  creditors  to  consider  his  position,  and  if  a 
majority  in  number  and  value  of  the  creditors  present  at  such  meeting,  by  resolution 
at  such  meeting,  require  him  to  file  a  debtor's  petition;  i)  If  possession  has  been 
taken  under  execution  issued  against  him  or  his  property  on  any  legal  process: 
Provided  that,  if  the  judgment  in  pursuance  of  which  execution  is  issued  is  satis- 
fied within  five  days  after  possession  has  been  taken  under  the  execution,  the  act 
of  bankruptcy  shall  ifso  facto  be  annulled ;  j )  If  a  return  of  nulla  bona,  or  that  no 
sufficient  goods  whereon  to  levy  can  be  found,  has  been  made  to  any  execution 
issued  against  him  or  his  property  on  any  legal  process ;  k)  If  a  writ  of  sale  directed 
against  any  land  of  the  debtor  or  any  interest  therein  has  been  delivered  to  a  Sheriff, 
and  such  land  or  interest  has  been  advertised  for  sale,  in  at  least  one  newspaper 
pubhshed  or  circulating  in  the  town  or  district  in  which  the  land  is  situated,  under 
such  process:  Provided  that  if  the  judgment  in  pursuance  of  which  the  writ  of 
sale  issued  is  satisfied  within  five  days  after  the  delivery  of  the  said  writ  of  sale 
to  the  Sheriff  and  its  advertisement,  the  act  of  bankruptcy  shall  ipso  facto  be 
annulled.  —  E  46  &  47  Vic.  c.  52,  §  4;  53  &  54  Vic.  o.  71,  §  1.  —  Where  a,  debtor 
executed  a  deed  of  assignment  for  the  benefit  of  his  creditors,  and  delivered  it  to  trustees  on  the 
condition  that  it  was  not  to  become  operative  unless  signed  by  aU  of  his  creditors,  it  was  held, 
that  as  to  creditors  who  signed  but  were  unaware  of  the  condition,  the  deed  became  effective 
at  once,  and  was  an  act  of  bankruptcy.  —  In  re  Infield,  12L.R.  (N.  Z.)582.  If  the  deed  of  assignment 
is  delivered  to  a  party  interested  under  it,  it  is  completely  made,  and  can  not  be  regarded  as  an 
escrow.  —  In  re  Goode,  Ex  parte  Manttan,  13  L.  R.  (  N.  Z.)  47.  Under  subsection  f)  a  judgment 
for  costs  is  sufficient.  —  In  re  Pearson,  13  L.  R.  (N.  Z.)  292.  A  statement  made  by  the  debtor  ia 
not  within  subsection  g)  unless  it  conveys  to  the  creditor  the  idea  that  the  debtor  is  not  paying 
or  wiU  not  pay  debts  out  of  his  present  or  future  assets.  —  In  re  Reimer,  15  L.  R.  (N.  Z.)  198. 
Under  subsection  j),  there  must  be  a  return  by  the  sheriff,  and  an  affidavit  by  the  sheriff  to  the 
effect  that  he  was  unable  to  find  any  goods  on  wh:ch  to  levy,  and  that  he  had  made  no  return 
on  the  writ  of  execution  in  the  hope  that  property  might  come  into  the  debtor's  hands  on  which 
a  levy  might  be  made,  is  not  sufficient.  —  In  re  Meyers,  3  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  22.  A  writ 
of  sale  issued  by  a  magistrate  tinder  the  Contractors  and  Workmen's  Lien  Act,  1892,  §  40,  is 
not  a  writ  of  sale  within  the  meaning  of  subsection  k).  —  In  re  Davies,  26  L.  R.  (N.  Z.)  254.  For 
case  under  subsection  i),  see  In  re  Scott,  L.  R.  2  S.  C.  (N.  Z.)  287  {aed  quaere). 

General  provisions  as  to  petitions. 
All  proceedings  commenced  by  petition.  Petition  may  be  either  by  debtor  or 
creditor.  Where  petition  may  be  filed.  When  debtor  resident  in  New  Zealand.  When 
petition  against  two  or  more  debtors  carrying  on  business  in  more  than  one  place. 
When  debtor  in  custody.  When  debtor  absent  from  New  Zealand.  When  debtor 
never  resident  in  New  Zealand.    Where  Court  has  more  than  one  office.    Proceed- 
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tags  not  invalidated  if  talten  in  wrong  Court.  27.  1.  All  proceedings  in  bankruptcy 
shall  be  commenced  by  a  petition  filed  in  the  Court.  2.  A  bankruptcy  petition  may  be 
filed  either  by  the  debtor  or  by  a  creditor,  and  on  the  filing  thereof  a  fee  of  six 
pounds,  or  such  other  sum  as  is  from  time  to  time  prescribed,  shall  be  paid.  3.  A 
bankruptcy  petition  shall  be  filed :  a)  Where  the  debtor  is  resident  in  New  Zealand 
in  the  Court  for  the  district  wherein  he  has  resided  or  carried  on  business  for  the 
longest  period  during  the  six  months  immediately  preceding  the  time  when  the 
petition  is  filed;  b)  Where  the  petition  is  by  or  against  two  or  more  persons  carrying 
on  business  in  partnership  in  more  than  one  place,  in  the  Court  for  the  district 
wherein  any  branch  of  the  partnership  has  been  carried  on  for  the  longest  period 
during  the  six  months  immediately  preceding  the  time  when  the  petition  is  filed, 
irrespective  of  the  place  of  residence  of  any  one  or  more  of  the  partners;  c)  Where 
the  debtor  is  in  custody,  in  the  Court  for  the  district  wherein  he  is  in  custody; 
d)  Where  a  debtor  is  absent  from  New  Zealand,  or  the  petitioning  creditor  can  not 
ascertain  the  place  of  his  residence,  in  the  Court  for  the  district  wherein  the  debtor 
has  resided  for  three  months,  or  for  the  longest  time  under  three  months ;  e)  Where 
a  debtor  has  never  been  resident  in  New  Zealand,  then  in  the  Court  for  the  district 
within  which  the  petitioning  creditor  resides  or  carries  on  business ;  f )  Where  there 
is  more  than  one  office  of  the  Court  in  the  district,  in  the  office  nearest  the  place 
referred  to  in  paragraphs  (a),  (b),  (c),  or  (d)  of  this  subsection,  as  the  case  may 
be.  4.  Nothing  in  this  section  shall  invahdate  a  proceeding  by  reason  of  its  being 
taken  in  a  wrong  Court ;  but  in  such  case  the  Court  in  which  the  proceedings  have 
been  taken  may,  on  the  application  of  the  debtor  or  any  creditor,  order  the  proceed- 
ings to  be  transferred  to  the  Court  in  which  they  should  have  been  taken,  and 
thereupon  the  proceedings  shall  be  transferred  in  like  manner  and  with  the  like 
effect  as  if  consequent  upon  a  resolution  of  the  creditors  as  set  forth  in  section 
eleven  hereof;  and  if  no  such  transfer  is  made  the  proceedings  shall  be  deemed  to 
have  been  taken  in  the  proper  Court.  —  E.  46  &  47  Vic.  c.  52,  §  5.  Where  a  bank- 
ruptcy petition  by  the  debtor  is  filed  in  a  district  in  which  he  has  not  resided  or  carried  on  busi- 
ness for  the  period  required  by  law,  the  Court  of  the  district  in  which  the  petition  is  filed  may 
nevertheless  continue  to  exercise  jurisdiction;  the  irregularity  is  waived.  —  In  re  MoCallum,  L.  B. 
1  S.  C.  (N.  Z.)  396.  But  see  now  subsection  4,  supra,  which  semble,  is  applicable  only  where 
proceedings  were  begun  in  the  wrong  court  through  inadvertence,  and  an  adjudication  is  made 
before  the  want  of  jurisdiction  is  brought  to  the  notice  of  the  Court.  If  such  want  of  jurisdiction 
is  set  up  in  the  course  of  the  proceedings  the  Court  should  not  continue  the  same.  —  In  re  Wanklyn, 
Ex  parte  Staples  &  Co.,  21  L.  B.  (N.  Z.)  242  (overruling  In  re  Bowen,  Ex  parte  Bing,  Harris 
&  Co.,  14  L.  B.  (N.  Z.)  720. 

Signature  of  petitioner,  how  attested;  and  identity,  how  proved.  28.  The  sig- 
nature of  the  petitioning  debtor  or  creditor  shall  be  attested  by  the  Registrar,  or 
by  a  sohcitor  or  a  Justice,  or,  if  the  petition  is  signed  out  of  New  Zealand,  by  a 
notary  public ;  and  the  identity  of  the  petitioning  debtor  or  creditor  shall  be  deemed 
to  be  proved  if  the  signature  of  the  petitioner  to  the  petition  is  so  attested. 
—  The  effect  of  this  section  is  to  dispense  with  evidence  of  the  identity  of  the  petitioning  cred- 
itor, provided  its  terms  are  complied  with.  If  they  are  not  complied  with  the  Court  may  re- 
ceive other  evidence  of  identity.  The  omission  to  have  the  petition  attested  by  a  solicitor  who 
was  present  when  it  was  signed  may  be  rectified  under  §  167.  —  In  re  Harrison,  23  L.  B.  (N.  Z. )  864. 

Proceedings  continued  though  debtor  dies.  29.  If  a  debtor  by  or  against  whom 
a  bankruptcy  petition  is  filed  dies,  the  proceedings  in  the  matter  shall,  unless  the 
Court  otherwise  orders,  be  continued  as  if  he  were  alive.  —  E.  46  &  47  "Vic.  c.  52,  §  108. 

Petition  not  to  be  withdrawn  without  leave.  30.  A  petition  shall  not  after  filing 
be  withdrawn  without  the  leave  of  the  Court.  —  E.  46  &  47  Vic.  u.  52,  §§  7  (7),  8  (2). 

Petitions  by  debtor. 

Form  and  consequences  of  debtor's  petition.  31.  A  debtor's  petition  shall  be  in 
or  to  the  effect  of  the  form  numbered  (1)  in  the  second  Schedule  hereto;  and  no 
order  adjudging  the  debtor  a  bankrupt  shall  be  required  thereupon,  but  the  filing 
of  such  a  petition  shall  in  itseK  be  in  all  respects  equivalent  to  an  order  of  Court 
adjudging  the  debtor  a  bankrupt;  and  all  terms  in  this  Act,  or  in  any  rules  there- 
under, referring  to  adjudication  and  its  consequences,  shall,  where  not  inconsistent 
with  the  context,  be  deemed  to  include  the  case  of  a  debtor  becoming  bankrupt 
on  his  own  petition.  —  E.  46  &  47  Vic.  o.  52,  §  8  (1). 

Effect  of  filing  joint  petition.  32.  Any  two  or  more  persons  being  partners 
may  file  a  joint  petition,  and  it  shall  have  the  effect  of  an  order  of  adjudication 
against  them  jointly  and  against  each  of  them  separately.  —  E.  46  &  47  Vic.  o.  52,  §  115. 
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Petitions  by  creditors. 
Form  of  creditor's  petition.   33.  A  creditor's  petition  shall  be  in  or  to  the  effect 
of   the  form  numbered  (2)  in  the  second  Schedule   hereto.   —    A  municipal  cor- 
poration maybe  a  petitioning  creditor.  —  In  re  Slater,  Ex  parte  Mayor,  etc.,  of  Auckland,  8  L.  R. 
(N.  Z.)  641. 

Conditions  on  which  creditor  may  petition.  34.  A  creditor  shall  not  be  entitled 
to  file  a  bankruptcy  petition  against  a  debtor  unless:  a)  The  debt  owing  from  the 
debtor  to  the  petitioning  creditor,  or,  if  two  or  more  creditors  join  in  the  petition, 
the  aggregate  amount  of  debts  owing  to  the  several  petitioning  creditors,  amounts 
to  a  sum  not  less  than  thirty  pounds;  and  b)  The  debtor,  whether  before  or  after 
incurring  such  debt,  has  committed  an  act  of  bankruptcy  within  three  months 
before  the  f ihng  of  the  petition ;  and  c)  The  debt  is  a  liquidated  sum  payable  either 
immediately  or  at  some  certain  future  time .  — E.  46  &  47  Vic.  c.  52,  §  6  ( 1 ).  —  Cp.  In  re  Harper, 
Black  &  Co.,  Mac.  (N.  Z.)  944;  In  re  Smith,  L.  R.  5  S.  C.  (N.  Z.)  90.  The  petitioning  creditor's 
claim  must  be  in  existence  at  the  date  of  the  alleged  act  of  bankruptcy.  —  Wiggins  v.  Jones,  L.  R. 
6  S.  C.  (N.  Z. )  295.  It  may  be  a  claim  for  money  embezzled  from  him  by  the  debtor.  —  In  re  Herdson, 
2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  221.  Or  a  judgment  by  confession.  —  In  re  Scott,  L.  R.  2  S.  C.  (N.  Z.) 
287.  Or  damages  awarded  under  a  divorce  decree.  —  Thomson  v.  Thomson,  11  L.  R.  (N.  Z.)  483. 
Or  a  judgment  awarding  scale  costs.  —  In  re  Phillips  &  Nugherer,  13  L.  R.  (N.  Z.)  639. 

Where  petitioner  is  a  secured  creditor.  35.  If  the  petitioning  creditor  is  a  se- 
cured creditor  he  must  in  his  petition  either  state  that  he  is  willing  to  give  up  his 
security  for  the  benefit  of  the  creditors  in  the  event  of  the  debtor  being  adjudicated 
a  bankrupt,  or  give  an  estimate  of  the  value  of  his  security;  and  in  the  latter  case 
he  may  be  admitted  as  a  petitioning  creditor  to  the  extent  of  the  balance  of  the 
debt  due  to  him  after  deducting  the  value  so  estimated.  —  E.  46  &  47  Vic. 
c.  52,  §  6  (2).  This  was  unnecessary  under  the  Debtor's  and  Creditor's  Act,  1876.  —  In  re  Mackay, 
2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  150. 

Petition,  how  verified.  36.  A  creditor's  petition  shall  be  verified  by  affidavit 
of  the  creditor  or  of  some  person  having  knowledge  of  the  facts,  and  filed  in  the  Court. 
—  E.  46  &  47  Vic.  c.  52,  §7(1).  —  The  petition  must  be  verified  by  affidavit.  —  In  re  Mackay, 
2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  150.  If  not  verified  the  defect  is  not  one  that  can  be  amended  or 
rectified  imder  §  167.  —  In  re  Nicol,  22  L.  R.  (N.  Z.)  129. 

On  filing  petition  summons  to  issue  to  debtor.  Summons  and  petition  to  be 
served  on  debtor.  To  be  served  also  on  trustees  of  assignment  for  benefit  of  creditors. 
37.  1.  On  the  fihng  of  a  creditor's  petition  in  the  Court,  a  summons  shall  be  issued 
out  of  such  Coiu't  caUing  upon  the  debtor  to  appear  before  such  Court  on  some 
convenient  day  appointed  by  the  Registrar,  and  show  cause  why  he  should  not 
be  adjudged  bankrupt.  2.  A  copy  of  such  summons  and  petition  shall  forthwith 
be  served  upon  the  debtor,  either  personally  or  in  such  other  mode  as  is  prescribed 
or  is  in  any  particular  case  directed  by  the  Court.  3.  If  the  act  of  bankruptcy 
alleged  is  that  the  debtor  has  made  a  conveyance  or  assignment  of  his  property 
to  a  trustee  or  trustees  for  the  benefit  of  his  creditors  generally,  a  copy  of  such 
summons  or  petition  shall  also  be  served  on  such  trustee  or  trustees,  and  if  it  appears 
to  the  Court  that  it  wiU  be  for  the  advantage  of  the  creditors  that  the  estate  should 
be  administered  under  the  said  deed,  the  Court  may  order  that  the  execution  of  the 
deed  shall  not  be  deemed,  to  be  an  act  of  bankruptcy,  and  that  the  estate  shall  be 
administered  thereunder,  and  may  dismiss  the  petition  and  make  such  order  as  to 
costs  as  it  deems  fit,  and  such  costs  if  made  payable  to  the  petitioner  may  be 
ordered  to  be  paid  out  of  the  estate.  —  The  service  of  the  summons  and  petition  may  be  made 
on  the  debtor  while  he  is  attending  a  sitting  of  a  court.  —  In  re  EU,  Ex  parte  Austin  &  Haskins, 
L.  R.  4  C.  A.  (N.  Z.)  114.  Under  subsection  3  the  question  is  not  whether  the  assignment  when 
made  was  more  beneficial  to  the  creditors  than  the  bankruptcy  would  have  been,  but  whether 
at  the  time  of  the  petition  a  bankruptcy  would  be  at  least  as  advantageous  as  an  administration 
under  the  deed  of  assignment.  —  In  re  Matheson,  Ex  parte  Hallett,  18  L.  R.  (N.  Z.)  556.  Sub- 
section 3  does  not  authorize  the  Court  to  order  an  administration  under  a  deed  of  assignment 
where  other  acts  of  bankruptcy  were  committed  prior  to  the  date  of  the  deed  of  assignment.  — 
In  re  Bowen,  Ex  parte  Bing,  Harris  &  Co.,   14  L.  R.  (N.  Z.)  720. 

Persons  may  be  summoned  to  give  evidence  on  petition.  38.  The  Court  may, 
at  any  time  before  such  summons  is  disposed  of,  summon  before  it  and  examine 
any  person  who  is  stated  by  affidavit  to  be  capable  of  giving  information  con- 
cerning any  act  of  bankruptcy  alleged  to  have  been  committed  by  the  debtor, 
and  may  require  any  person  so  summoned  to  produce  any  books  and  documents 
in  his  custody,  possession,  or  power.  —  E.  46  &  47  Vic.  c.  52,  §  27. 
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Court,  if  satisfied,  may  adjudge  debtor  bankrupt.  39.  If  the  Court,  after  hearing 
the  evidence  adduced  by  and  on  behalf  of  all  parties,  is  satisfied  that  the  copy 
summons  and  petition  have  been  duly  served,  that  the  debtor  has  committed  an 
act  of  bankruptcy  within  the  time  before  mentioned,  whether  or  not  the  act  of 
bankruptcy  proved  is  the  same  as  the  act  of  bankruptcy  stated  in  the  petition, 
and  that  the  debtor  is  indebted  to  the  petitioner  or  petitioners  in  the  sum  of  thirty 
pounds  and  upwards,  then  the  Court  may  adjudge  the   debtor  bankrupt.    —   E. 
46  &  47  Vic.  o.  52,  §  7  (2).  —  The  words  "may  adjudge"  are  imperative,  and  when  an  act  of  bank- 
ruptcy is  shown  the  Court  must  adjudicate  the  debtor  a  bankrupt.  —  In  re  Mackay,  2  J.  R.  (N.  S.) 
S.  C.  (N.  Z.)  150.   This  case  was  explained,  and  it  was  held  that  on  equitable  grounds  the  Court 
may  refuse  to  make  an  adjudication.  —  Ex  parte  Colemen,  In  re  Cooper,  L.  R.  1  C.  A.  (N.  Z.) 
301.    But  ordinarily  a  very  strong  case  must  be  made  out  by  the  debtor  to  warrant  a  Court  in 
refusing  to  make  the  adjudication  where  an  act  of  bankruptcy  has  been  committed.  —  In  re  Brown, 
Ex  parte  Middleton,  L.  R.  2  S.  C.  (N.  Z.)  189;  In  re  Ell,  L.  R.  4  C.  A.  (N.  Z.)  114.   An  equitable 
ground  for  a  refusal  to  make  an  adjudication  is  the  circumstance  that  the  petition  is  founded 
upon  a  debt  purchased  by  the  petitioning  creditor  not  for  the  purpose  of  recovering  it,  but  in 
order  to  stifle  and  delay  the  prosecution  of  a  suit  pending  by  the  debtor  against  the  petitioning 
creditor.  —  Ex  parte  Coleman,  In  re  Coopor,  L.  R.  1  C.  A.  (N.  Z.)  301;  see  also  In  re  Ell,  L.  R. 
3  S.  C.  (N.  Z.)  43.    Or  the  existence  of  an  equitable  set-off  against  the  petitioning  creditor's 
claim.  —  In  re  Burke,  L.  R.  4  S.  C.  (N.  Z.)  303;  In  re  Slater,  8  L.  R.  (N.  Z.)  404.   But  where  the 
basis  of  the  creditor's  petition  is  a  judgment  debt,  and  it  is  found  that  the  result  of  an  action 
brought  by  the  debtor  against  the  creditor  can  not  affect  the  judgment,  the  order  will  be  made.  — 
In  re  Humphrey's,  8  L.  R.  (N.  Z.)  421  (distinguishing  In  re  Burke,  L.  R.  4  S.  C.  [N.  Z.]  303  and 
In  re  Slater,  8  L.  R.  [N.  Z.]  404).  Where  the  petition  for  adjudication  is  made  by  several  cred- 
itors the  fact  that  an  equitable  ground  for  refusing  such  an  adjudication  exists  as  to  one  of  them 
is  not  a  siiff icient  ground  for  refusing  to  make  the  order.  —  In  re  Ell,  Ex  parte  Austin  &  Haskins, 
L.  R.  4  C.  A.  (N.  Z.)  114.   After  the  petition  is  filed  the  petitioning  creditor  may  refuse  to  accept 
payment  of  the  debt  that  forms  the  basis  of  the  petition.  —  In  re  Ell,  Ex  parte  Austin  &  Haskins, 
L.  R.  4  C.  A.  (N.  Z.)  114.       For  a  case  where,  under  the  facts,  it  was  deemed  proper  to  make 
an  order  of  adjudication,  although  the  estate  was  being  administered  in  a  satisfactory  manner 
under  a  deed  of  assignment,  and  no  advantage  as  regards  dividends  could  be  expected  from  an 
administration  under  the  Bankruptcy  Act,  see  In  re  Stephens,  Ex  parte  Dalton,  23  L.  R.  (N. 
Z.)  218. 

Court,  if  not  satisfied,  may  dismiss  petition.  40.  If  the  Court  is  not  satisfied 
with  the  proof  of  the  petitioning  creditor's  debt,  or  of  the  act  of  bankruptcy,  or 
of  the  service  of  the  summons  and  petition,  or  is  satisfied  by  the  debtor  that  he 
is  able  to  pay  his  debts,  or  that  for  other  sufficient  cause  no  order  ought  to  be  made, 
the  Court  may  dismiss  the  petition.  —  E.  46  &  47  Vic.  i;.  52,  §  7  (3). 

When  petition  founded  on  non-compliance  with  bankruptcy  notice,  proceedings 
may  be  stayed  if  judgment  appealed  against.  41.  When  the  act  of  bankruptcy  relied 
on  is  non-compliance  with  a  bankruptcy  notice  to  pay,  secure,  or  compound  for 
a  judgment  debt,  the  Court  may,  if  it  thinks  fit,  stay  or  dismiss  the  petition  on 
the  ground  that  an  appeal  is  pending  from  the  judgment.  —  E.  46  &  47  Vic.  c. 
52,  §  7  (4). 

On  certain  conditions  Court  may  stay  proceedings  on  petition.  42.  Where  the 
debtor  appears  on  the  petition,  and  denies  that  he  is  indebted  to  the  petitioner, 
or  that  he  is  indebted  to  such  an  amount  as  would  justify  the  petitioner  in  pre- 
senting a  petition  against  him,  the  Court,  on  such  security,  if  any,  being  given  as 
the  Court  requires  for  payment  to  the  petitioner  of  any  debt  which  may  be  estab- 
lished against  him  in  due  course  of  law,  and  of  the  costs  of  establishing  the  debt, 
may,  instead  of  dismissing  the  petition,  stay  all  proceedings  on  the  petition  for 
such  time  as  is  required  for  trial  of  the  question  relating  to  the  debt.  —  E.  46  &  47 
Vic.  0.  52,  §  7  (5). 

When  proceedings  stayed.  Court  may  adjudicate  on  petition  by  other  creditor. 
43.  Where  the  proceedings  are  stayed,  the  Court  may,  if  by  reason  of  the  delay 
caused  by  the  proceedings,  or  for  any  other  cause  it  thinks  just,  make  an  order 
of  adjudication  on  the  petition  of  some  other  creditor,  and  shall  thereupon  dismiss 
on  such  terms  as  it  thinks  just  the  petition  on  which  proceedings  have  been  stayed 
as  aforesaid.  —  E.  46  &  47  Vic.  c.  52,  §  7  (6). 

At  any  time  after  filing  of  petition  and  before  adjudication,  Court  may  appoint 
Assignee  receiver.  At  any  time  after  filing  petition.  Court  may  stay  actions,  etc., 
against  debtor.  44.  1.  The  Court  may  if  it  thinks  fit,  on  the  application  of  any 
creditor,  at  any  time  after  the  fiUng  of  a  creditor's  petition  against  a  debtor,  and 
before  adjudication,  appoint  the  Official  Assignee  to  be  the  receiver  and  manager 
of  the  debtor's  estate,  or  of  any  part  thereof,  and  direct  him  to  take  immediate 
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possession  of  his  property  or  business,  or  any  part  thereof;  and,  upon  notice  of  such 
order  being  advertised,  all  proceedings  to  recover  any  debt  provable  under  the 
petition  shall  be  stayed;  but  the  Court  may,  on  application  by  any  creditor  or 
person  interested,  allow  any  proceedings  commenced  to  be  continued  on  such 
terms  and  conditions  as  it  thinks  fit.  2.  The  Court  may,  at  any  time  after  the  filing 
of  a  bankruptcy  petition,  stay  any  action,  execution,  or  other  legal  process  against 
the  property  or  person  of  the  debtor;  and  any  Court  in  which  proceedings  are 
pending  against  a  debtor  may,  on  proof  that  a  bankruptcy  petition  has  been  filed  by 
or  against  the  debtor,  either  stay  the  proceedings  or  allow  them  to  continue  on 
such  terms  as  it  thinks  fit.  —  E.  46  &  47  Vic.  u.  52,  §  10. 

If  two  petitions  filed.  Court  may  consolidate  proceedings.  45.  Where  two  or 
more  bankruptcy  petitions  are  filed  against  the  same  debtor,  or  against  joint  debtors, 
the  Court  may  consolidate  the  proceedings,  or  any  of  them,  on  such  terms  as  it 
thinks  fit.  —  E.  46  &  47  Vic.  c.  52,  §  106. 

If  petitioner  not  proceeding  with  due  diligence,  other  creditor  may  be  substituted 
as  petitioner.  46.  Where  the  petitioner  does  not  proceed  with  due  diligence  on 
his  petition  the  Court  may  substitute  as  petitioner  any  other  creditor  to  whom  the 
debtor  is  indebted  in  the  amount  required  by  this  Act  in  the  case  of  a  petitioning 
creditor.  —  E.  46  &  47  Vic.  o.  52,  §  107. 

Proceeding  on  petition  may  be  stayed.  47.  The  Court  may  at  any  time  make 
an  order  staying  the  proceedings  under  a  bankruptcy  petition  either  altogether 
or  for  a  limited  time,  on  such  terms  and  subject  to  such  conditions  as  the  Court 
thinks  fit.   —  E.  46  &  47  Vic.  c.  52,  §  109. 

Creditor  of  a  firm  may  petition  against  one  or  more  partners.  48.  Any  creditor, 
whose  debt  is  sufficient  to  entitle  him  to  present  a  bankruptcy  petition  against 
aU  the  partners  of  a  firm,  may  file  a  petition  against  any  one  or  more  partners 
of  the  firm  without  including  the  others.  —  E.  46  &  47  Vic.  .;.  52,  §  110. 

Petition  may  be  against  firm  in  partnership  name.  49.  A  petition  may  be  filed 
against  any  one  or  more  persons  carrying  on  business  in  the  name  of  a  firm  under 
the  name  of  such  firm,  to  be  served  in  such  mode  as  the  Court  directs ;  but  in  such 
case  the  Court  may,  on  application  by  any  person  interested,  order  the  names  of 
the  persons  who  are  partners  in  such  firm,  or  the  name  of  such  person,  to  be  dis- 
closed in  such  manner  and  verified  on  oath  or  otherwise  as  the  Court  directs.  —  E. 
46  &  47  Vic.  c.  52,  §  115.  Where  all  members  of  the  partnership  severally  become  bankrupt 
no  joint  adjudication  against  the  firm  is  necessary.  —  In  re  Siegert,  6  L.  R.  (N.  Z.)  257.  Semble, 
there  can  be  no  adjudication  of  bankruptcy  against  a  partnership  that  has  ceased  to  exist.  — 
In  re   Quinlan  &  Foster,  26  L.  R.  (N.  Z.)  513. 

If  more  respondents  than  one  to  petition,  it  may  be  dismissed  against  one  or 
more.  50.  Where  there  are  more  respondents  than  one  to  a  petition  the  Court 
may  dismiss  the  petition  as  to  one  or  more  of  them  without  prejudice  to  the  effect 
of  the  petition  as  against  the  other  or  others  of  them.  —  E.  46  &  47  Vic.  c.  52,  §111. 

General  as  to  adjvdication. 
Date  of  adjudication.    51.  The  date  of  the  filing  of  a  debtor's  petition,  or  the 
date  of  the  order  of  the  Court  adjudging  a  person  to  be  a  bankrupt  on  a  creditor's 
petition,  shall  be  the  date  of  the  adjudication  for  the  purposes  of  this  Act.  —  E. 
46  &  47  Vic.  c.  52,  §  9  (1). 

Registrar  to  give  notice  to  Assignee.  Notice  of  adjudication  to  be  advertised. 
52.  1.  The  Registrar,  immediately  upon  adjudication,  shall  give  notice  thereof  to 
the  Assignee.  2.  Notice  of  every  adjudication,  and  of  the  date  thereof,  shall  in 
every  case  forthwith  be  advertised  by  the  Assignee.  —  E.  46  &  47  Vic.  c.  52,  §§  13,  20. 

Upon  adjudication  property  to  vest  in  Assignee.  Proceedings  to  recover  debts 
stayed.  No  executions,  etc.,  to  be  available.  No  distress  to  be  levied.  Rights  of  local 
bodies  to  recover  rates  not  prejudiced.  53.  1.  Upon  adjudication,  all  the  property 
of  the  bankrupt,  whatsoever  and  wheresoever  situate,  shall  vest  in  the  Official 
Assignee  of  the  Court  in  which  the  order  of  adjudication  was  made,  as  such  Official 
Assignee:  Provided  that  if  the  proceedings  are  transferred  to  another  Court,  or 
to  the  same  Court  in  another  district,  the  said  property  shall  (without  prejudice  to 
any  disposition  thereof  made  by  the  Assignee  before  such  transfer)  pass  to  the 
Assignee  of  the  Court  to  which  the  transfer  is  made,  who  shall  thereafter  be  the 
Official  Assignee  of  the  property  of  the  said  bankrupt.  2.  Upon  the  adjudication 
being  advertised,  all  proceedings  to  recover  any  debt  provable  under  the  bankruptcy 


714  NEW  ZEALAND. 

shall  be  stayed;  but  the  Court  may,  on  application  by  any  creditor  or  person 
interested,  allow  any  proceedings  commenced  to  be  continued,  on  such  terms  and 
conditions  as  it  thinks  just.  3.  Upon  the  adjudication  being  advertised,  no  execution, 
attachment,  or  other  process  against  the  debtor's  property  in  respect  of  any  debt 
provable  under  the  bankruptcy,  and  no  process  against  his  person  in  respect  of 
any  debt  provable  under  the  bankruptcy,  other  than  such  process  as  may  be  had 
against  a  debtor  about  to  depart  out  of  New  Zealand,  shall  be  available  without 
leave  of  the  Ciourt.  4.  Upon  the  adjudication  being  advertised,  no  distress  for  rent 
due  by  the  bankrupt  shall  be  levied,  but,  if  previously  levied,  may  be  proceeded 
with.  5.  Nothing  in  this  Act  shall  prejudice  or  affect  the  right  of  any  local  au- 
thority to  recover  judgment  for  rates  against  any  bankrupt,  and  to  enforce  pay- 
ment of  the  same  by  selling  or  leasing  the  land  in  respect  of  which  such  rates  are 
payable,  in  accordance  with  the  provisions  of  any  Act  relating  to  rates  and  the 
recovery  thereof.  —  E.  46  &  47  Vic.  c.  52,  §  9  (1),  42  (1).  —  Cf.  §§  120,  infra.  For  cases 
under  the  Bankruptcy  Acts  of  1883  and  1884,  see  Official  Assignee  v.  Brown,  L.  R.  3  S.  C. 
(N.  Z.)  152;  In  re  Krull,  L.  R.  3  S.  C.  (N.  Z.)  428.  See  also  MacDonald  v.  Stewart,  O.  B.  &  F. 
(S.  C.)  (N.  Z.)  177;  In  re  Graham,  Ex  parte  Wise,  L.  R.  1  S.  C.  (N.  Z.)  285;  Heeles  v.  Creditors' 
Trustee  of  Sansom,  O.  B.  &  F.  (S.  C.)  (N.  Z.)  196. 

Order  of  adjudication  to  be  final,  and  not  liable  to  be  impeached.  54.  The  order  of 
adjudication  shall  be  final  and  conclusive  with  respect  to  the  validity  of  the  adjudi- 
cation and  to  the  existence  of  all  requisites  thereto;  and  the  order  shall  not  be 
liable  to  be  disturbed  or  impeached  at  law  or  in  equity,  or  otherwise,  on  any 
ground  whatever,  nor  shall  any  of  the  requisites  to  adjudication  be  disputed  or 
required  to  be  proved  in  any  action,  suit,  or  proceeding. 

Bankruptcy  to  date  back  to  act  of  bankruptcy.  55.  The  bankruptcy  of  a  debtor, 
if  the  same  takes  place  on  the  petition  of  a  creditor,  shall  be  deemed  to  have  relation 
back  and  to  commence  at  the  time  of  the  act  of  bankruptcy  on  which  the  order 
is  made  adjudging  him  a  bankrupt,  or,  if  the  same  takes  place  upon  the  debtor's 
own  petition,  to  have  relation  back  to  and  to  commence  at  the  time  of  the  filing 
of  the  petition;  but  in  either  case,  or  if  the  bankrupt  is  proved  to  have  committed 
more  acts  of  bankruptcy  than  one,  the  bankruptcy  shall  have  relation  back  to 
and  commence  at  the  time  of  the  first  of  the  acts  of  bankruptcy  proved  to  have 
been  committed  by  the  bankrupt  within  three  months  next  preceeding  the  order 
of  adjudication,  or  time  of  filing,  as  the  case  may  be:  Provided  that  the  bank- 
ruptcy shall  not  relate  to  any  prior  act  of  bankruptcy,  unless  it  is  that  at  the  time 
of  committing  such  prior  act  the  bankrupt  was  indebted  to  some  creditor  in  a  sum 
sufficient  to  support  a  petition  in  bankruptcy,  and  unless  such  debt  is  still  remain- 
ing due  at  the  time  of  the  adjudication.  —  E.  46  &  47  Vic.  c.  52,  §  43.  —  Under  the 
Debtors  and  Creditors  Act,  1876,  it  was  disputed  whether  the  doctrine  of  relation  back  applied, 
especially  in  the  case  of  a  debtor's  declaration.  —  Cp.  In  re  Mackay,  2  J.  R.  (N.  8.)  (N.  Z.)  231; 
In  re  Beck  &  Tonks,  Ex  parte  WUliams,  O.  B.  &  F.  (C.  A.)  (N.  Z.)  100;  Morris  v.  McNeil,  O.  B. 
&  F.  (S.  C.)  (N.  Z.)  55;  Whittaker  v.  Denniston,  L.  R.  1  S.  C.  (N.  Z.)  311.  Under  the  Bankruptcy 
Act,  1883,  the  doctrine  of  relation  back  applies.  —  Bower  v.  Official  Assignee,  13  L.  R.  (N.  Z.) 
193.  Where  necessary  the  Court  may  inquire  into  the  question  as  to  the  exact  time  of  the  day 
when  the  filing  took  place.  —  In  re  McLeod,  10  L.  R.  (N.  Z.)  422.  See  also  In  ro  Smith,  L.  R. 
5  S.  C.  (N.  Z.)  90;  In  re  Jackson,  Ex  parte  Official  Assignee,  6  L.  R.  (N.  Z.)  392;  In  re  Baldwin, 
Ex  parte  Official  Assignee,  7  L.  R.  (N.  Z.)  636;  Official  Assignee  v.  Chick,  9  L.  R.  (N.  Z.)  622; 
In  re  Marsh,  12  L.  R.  (N.  Z.)  456. 

On  return  of  judgment  summons  no  order  to  be  made  if  debtor  bankrupt.  If 
adjudication  after  order  of  committal,  such  order  shall  not  issue.  If  judgment  debtor 
arrested,  he  shall  be  discharged  on  proof  of  adjudication.  56.  1.  Where  a  judgment 
debtor,  on  the  return  of  a  judgment  summons,  under  The  Imprisonment  for  Debt 
Limitation  Act,  1908,  proves  that  he  has  been  adjudicated  a  bankrupt,  and  that 
the  debt  is  provable  in  the  bankruptcy,  no  order  of  committal  shall  be  made.  2.  Where 
a  judgment  debtor,  after  the  making  of  an  order  of  committal  against  him  under 
the  last  mentioned  Act,  files  in  the  C!ourt  in  which  the  order  was  made  an  affidavit 
stating  that  he  has  been  adjudicated  a  bankrupt,  and  that  the  debt  was  provable 
in  the  bankruptcy,  annexing  to  such  affidavit  a  certificate  of  the  Registrar  cer- 
tifying to  the  fact  of  adjudication,  and  shall  forthwith  upon  such  affidavit  being 
so  filed  give  notice  to  the  judgment  creditor  of  the  filing  thereof,  such  order  of 
committal  shall  not  issue,  and  if  issued  and  not  executed  shall  be  recalled.  3.  Where 
a  judgment  debtor  is  arrested,  he  may  file  in  the  Court  upon  whose  warrant  of 
committal  he  has  been  arrested  an  affidavit  as  mentioned  in  the  last  preceding 
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subsection,  and  give  the  notice  to  the  judgment  creditor  thereof  as  therein  required, 
and  thereupon  the  judgment  debtor  shall  be  discharged  out  of  custody  upon  the 
certificate  of  the  Registrar  or  Clerk  of  the  Court  upon  whose  warrant  of 
committal  he  was  arrested.  —  E.  46  &  47  Vic.  o.  52,  §  44.  —  This  section  is  an  ab- 
solute bar  to  further  proceedings  under  the  Imprisonment  for  Debt  Limitation  Act,  1908.  —  In 
re  Watkinson,  Ex  parte  Wilson,  11  L.  R.  (N.  Z.)  810  (doubting  In  re  MUls,  9  L.  R.  [N.  Z.]  289). 
And  the  debtor  is  ordinarily  entitled  to  discharge  from  custody.  —  In  re  Cooke,  8  L.  R.  (N.  Z.) 
465.  Unless  there  is  fraud.  —  In  re  Doubleday ,  6  L.  R.  (N.  Z. )  1 99 ;  In  re  Hawkins,  1 1  L.  R.  (N.  Z. ) 
137  (distinguishing  In  re  Bar6,  10  L.  R.  [N.  Z.]  219).  Or  other  sufficient  ground.  —  McKillop  v. 
Valentine,  1 1  L.  R.  (N.  Z. )  678.  For  a  case  decided  before  the  Imprisonment  for  Debt  Abolition 
Act,  1874,  see  McGregor  v.  Osborne,  L.  R.  2  C.  A.  (N.  Z.)  12. 

Part  IV.    Supervisors. 

Creditors  may  appoint  supervisors.  Remuneration  of  supervisors.  Resignation 
of  supervisors.  Supervisorship  vacated  on  banliruptcy.  Removal  of  supervisors.  Va- 
cancies in  supervisorship,  how  filled  up.  Meetings  of  supervisors.  Supervisors  to 
act  by  majority.  Absence  from  three  meetings  to  vacate  office.  Continuing  super- 
visors may  act  notwithstanding  vacancy.  57.  1.  At  the  first  general  meeting  of  cred- 
itors, or  at  any  subsequent  meeting,  the  creditors  may  by  resolution  appoint  one 
or  more  fit  persons,  being  creditors  qualified  to  vote  at  the  meeting,  or  the  holders 
of  general  proxies  from  such  creditors,  to  be  a  supervisor  or  supervisors  for  the  pur- 
pose of  superintending  the  administration  of  the  bankrupt's  property  by  the  Assignee. 
2.  The  creditors  may  determine  what  remuneration  shall  be  paid  out  of  the  estate 
to  the  supervisor  or  supervisors  for  their  services,  but  so  that  the  sum  to  be  paid 
to  them  shall  not  exceed  the  scale  set  forth  in  the  third  Schedule  hereto.  3.  Any 
supervisor  may  resign  his  office  by  notice  in  writing  signed  by  him  and  delivered 
to  the  Assignee.  4.  If  a  supervisor  becomes  bankrupt  his  office  shall  thereupon 
become  vacant.  5.  Any  supervisor  may  be  removed  by  an  ordinary  resolution  at 
any  meeting  of  creditors,  of  which  seven  days'  notice  has  been  given,  stating  the 
object  of  the  meeting.  6.  On  a  vacancy  occurring  in  the  office  of  supervisor,  the 
Assignee  may  summon  a  meeting  of  creditors  for  the  purpose  of  filling  the  va- 
cancy; and  the  meeting  may  by  resolution  appoint  another  creditor,  or  other  per- 
son eligible  as  aforesaid,  to  fiU  the  vacancy.  7.  The  supervisors,  if  more  than  one, 
shall  meet  at  such  times  as  they  from  time  to  time  appoint,  and  the  Assignee,  or 
one  of  the  supervisors,  may  also  caU  a  meeting  of  the  supervisors  as  and  when  he 
thinks  necessary.  8.  The  supervisors,  if  more  than  one,  may  act  by  a  majority 
present  at  a  meeting,  but  shall  not  act  unless  a  majority  of  them  are  present  at  a 
meeting.  9.  When  a  supervisor,  if  there  are  more  than  one,  is  absent  from  three 
consecutive  meetings,  his  office  shall  thereupon  become  vacant.  10.  The  con- 
tinuing supervisors  may  act  notwithstanding  any  vacancy  in  their  body.  —  E. 
46  &  47  Vic.  o.  52,  §  22;  53  &  54  Vic.  c.  71,  §  5. 

Part  V.    Duties  of  Bankrupt. 

Bankrupt  to  file  statement  of  affairs.  Statement  to  be  verified.  Creditors  may 
inspect  statement.  Other  persons  may  inspect  statement.  58.  1.  The  bankrupt 
shall,  within  three  days  after  adjudication,  make  out  and  deUver  to  the  Assignee 
at  his  public  office  a  statement  showing  the  particulars  of  the  bankrupt's  assets, 
debts,  and  habilities,  the  names,  residences,  and  occupations  of  his  creditors,  and 
the  securities  held  by  them  respectively,  and  he  may  from  time  to  time  add  to 
or  amend  such  statement.  2.  Every  such  statement,  addition,  and  amendment 
shall  be  verified  by  the  bankrupt  by  affidavit.  3.  Any  person  claiming  in  writing 
to  be  a  creditor  of  the  bankrupt  may,  personally  or  by  agent,  inspect  this  state- 
ment at  all  reasonable  times,  and  take  any  copy  thereof  or  extract  therefrom; 
but  any  person  untruthfully  so  claiming  to  be  a  creditor  shall  be  guilty  of  a  con- 
tempt of  Court.  4.  Any  other  person  may,  on  payment  of  a  fee  of  one  shilling, 
inspect  this  statement  at  all  reasonable  times  and  take  any  copy  thereof  or  extract 
therefrom.  —  E.  46  &  47  Vic.  c.  52,  §  16. 

Bankrupt  to  give  up  books,  etc.,  to  Assignee.  Bankrupt  to  make  out  balance- 
sheets,  etc.,  for  three  years  past.  59.  1.  Immediately  upon  adjudication  the  bank- 
rupt shall  deliver  up  to  the  Assignee,  at  his  pubhc  office,  all  books  of  account, 
papers,  deeds,  instruments,  and  writings  relating  to  his  estate  in  his  custody  or 
power,  and  discover  such  as  are  in  the  custody  or  power  of  any  other  person ;  and 
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shall  furnish  from  time  to  time  such  information  and  particulars  as  are  necessary 
to  enable  the  Assignee  or  any  person  employed  by  him  to  prepare  the  bankrupt's 
balance-sheet  of  his  estate.  2.  The  bankrupt  shall,  if  required  by  the  Assignee, 
or  by  the  supervisors,  or  by  resolution  of  the  creditors,  within  a  reasonable  time 
after  receiving  notice  of  such  requisition,  prepare  and  dehver  to  the  Assignee,  at 
his  public  office,  full,  true,  and  particular  accounts  and  balance-sheets,  showing 
the  particulars  of  his  receipts  and  expenditure,  of  his  stock-takings,  and  of  his 
proofs  and  losses  during  any  period  not  being  earher  than  three  years  before  the 
commencement  of  the  bankruptcy,  and  for  this  purpose  he  shall  have  fuU  access 
to  all  his  books  and  papers  in  the  possession  of  the  Assignee,  and,  if  necessary  in 
the  opinion  of  the  Assignee,  he  shall  have  the  assistance  of  an  accountant  at  the 
expense  of  the  estate. 

Bankrupt  to  aid  in  realisation.  To  give  inventories,  etc.  Submit  to  examina- 
tions. Attend  meetings.  Execute  deeds,  etc.  Submit  to  examination  at  meetings. 
Do  things  to  enable  life  to  be  insured.  60.  The  bankrupt  shall  to  the  utmost  of  his 
power  aid  in  the  realisation  of  his  property,  and  the  distribution  of  the  proceeds 
amongst  his  creditors;  and,  more  particularly,  shall:  a)  Give  such  inventory  of 
his  property,  and  such  hst  of  his  creditors  and  debtors,  and  of  the  debts  due  to 
and  from  tham  respectively,  as  the  Assignee  at  any  time  requires;  b)  Submit  to 
such  examination,  on  oath  or  not,  in  respect  of  his  property  or  his  creditors  as  the 
Assignee  requires,  and  sign  a  written  statement  of  his  evidence  in  such  examina- 
tion, if  required  by  the  Assignee;  c)  Attend  aU  meetings  of  his  creditors  unless  he 
is  in  custody,  urdess  prevented  by  sickness  or  other  cause  satisfactory  to  the 
meeting,  and  wait  on  the  Assignee  whenever  requested  so  to  do;  d)  Execute  such 
powers  of  attorney,  conveyances,  transfers,  deeds,  and  instruments,  and  generally 
do  aU  such  acts  and  things  in  relation  to  his  property  and  the  distribution  of  the 
proceeds  amongst  his  creditors,  as  are  required  by  the  Assignee,  or  prescribed  by  the 
rules,  or  directed  by  the  Court  by  any  special  order  made  in  reference  to  any  partic- 
ular bankruptcy,  or  on  any  special  application  by  the  Assignee  or  any  creditor ;  e)  At 
the  first  and  other  meetings  of  his  creditors  submit  to  such  examination,  on  oath 
or  not,  as  the  Assignee  or  the  meeting  requires,  and  sign  a  written  statement  of 
his  evidence  on  such  examination  if  required  by  the  Assignee;  f)  Submit  to  medi- 
cal examination,  if  required  by  the  Assignee,  and  do  any  other  act,  deed,  matter, 
or  thing  needful  to  enable  his  life  to  be  insured  for  the  benefit  of  his  creditors.  — 
E.  46  &  47  Vic.  c.  52,  §  24. 

Part  VI.  Administration  of  Bankrupts  Property. 
Property  'passing  to  assignee. 
Property  divisible  amongst  creditors.  Property  vested  or  acquired  before  discharge. 
Capacity  to  exercise  powers.  Goods  in  order  and  disposition  of  bankrupt.  Property  held 
in  trust  not  to  pass  to  Assignee.  61.  The  property  of  the  bankrupt  passing  to  the 
Assignee  and  divisible  amongst  his  creditors  shall  comprise  the  following  particulars : 
a)  All  property  belonging  to  or  vested  in  the  bankrupt  at  the  commencement  of  the 
bankruptcy,  or  acquired  by  or  devolving  upon  him  before  his  discharge;  b)  The 
capacity  to  exercise  and  to  take  proceedings  for  exercising  all  such  powers  in  or 
over  or  in  respect  of  property  as  might  have  been  exercised  by  the  bankrupt  for 
his  own  benefit  at  the  commencement  of  the  bankruptcy  or  before  his  discharge; 
c)  Any  goods,  at  the  commencement  of  the  bankruptcy,  in  the  possession,  order, 
or  disposition  of  the  bankrupt  by  the  consent  and  permission  of  the  true  owner, 
under  such  circumstances  that  the  bankrupt  is  the  reputed  owner  thereof :  Provided 
that  this  paragraph  shall  not:  i)  Affect  any  transfer  or  assignment  of  any  ship, 
or  any  share  thereof,  made  as  a  security  for  any  debt  by  way  of  mortgage  duly 
registered  according  to  the  enactments  relative  to  the  registration  of  ships  for  the 
time  being  in  force;  or  ii)  Prejudice  or  affect  any  6owa  fide  instrument  affecting 
goods  duly  registered  under  any  Act  providing  for  the  registration  thereof;  or 
iii)  Apply  to  consignments  of  goods  held  by  the  bankrupt  in  the  ordinary  course 
of  his  business  for  sale  on  account  of  any  other  person,  the  identity  and  ownership 
of  which  can  be  proved  to  the  satisfaction  of  the  Assignee  or  of  the  Court,  and  in 
respect  of  which  the  owner  tenders  payment  to  the  Assignee  of  all  advances  made 
thereon  by  the  bankrupt,  and  of  all  charges  due  thereon  to  the  bankrupt's  estate, 
and  surrenders  to  the  Assignee  any  acceptances  granted  by  the  bankrupt  in  hia 
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favour  by  way  of  advances  thereon;  d)  Notwithstanding  anything  in  this  Act, 
property  held  by  the  bankrupt  in  trust  for  any  other  person  shall  not  pass  to  the 
Assignee.  —  For  an  application  of  subsection  c,  see  Bank  of  New  South  Wales  v.  Cook,  12 
L.  R.  (N.  Z.)  545;  In  re  Kilgour,  6  L.  R.  (N.  Z.)  301;  Bower  v.  Official  Assignee,  13  L.  R.  (N.  Z.) 
193;  Bower  v.  Official  Assignee,  13  L.  R.  (N.  Z.)  203;  Official  Assignee  v.  Slattery,  16  L.  R. 
(N.  Z.)  332;  In  re  Brick,  Official  Assignee  v.  Brick,  18  L.  R.  (N.  Z.)  496;  In  re  Islip,  Ex  parte 
Official  Assignee,  26  L.  R.  (N.  Z.)  1293.  As  to  the  admission  of  evidence  to  show  a  custom  of 
trade  to  rebut  the  presumption  of  ownership  arising  from  possession,  under  subsection  c,  see  Gee 
V.  Latter,  L.  R.  3  S.  C.  (N.  Z.)  378  (goods  left  in  timber  yard);  Hoffman  v.  Macfarlane,  2  J.  R. 
(N.  Z.)  82  (hired  piano);  In  re  Ryley,  Ex  parte  Swanwick,  15  L.  R.  (N.  Z.)  325  (flour  left  in  mill). 

Court  may  order  bankrupt  to  pay  sum  towards  debts.  62.  If,  at  any  time  before 
the  date  of  an  absolute  order  of  discharge,  or  before  the  taking  effect  of  a  condi- 
tional order  of  discharge,  it  is  shown  to  the  satisfaction  of  the  Court,  either  by  the 
signed  statements  of  the  examination  of  the  bankrupt  or  other  persons  before  the 
Assignee,  or  by  affidavit,  or  by  the  evidence  of  witnesses  taken  by  the  Court  on 
the  hearing  of  the  appUcation,  that  a  bankrupt,  after  a  reasonable  allowance  for 
the  maintenance  of  himself  and  his  family,  and  the  payment  of  debts,  claims,  and 
demands  not  provable  under  the  bankruptcy,  is  able,  from  any  source,  to  pay 
any  sum  towards  the  discharge  of  debts  provable  under  the  bankruptcy,  the  Court, 
after  hearing  any  evidence  which  the  bankrupt  may  tender,  or,  in  case  of  his  non- 
appearance, upon  proof  that  he  was  served  with  notice  of  the  application  at  least 
three  days  before  the  day  of  hearing,  may  make  an  order  to  the  effect  that,  with- 
in a  time  therein  specified,  the  bankrupt  shall  pay  to  the  Assignee  such  sum  to- 
wards the  discharge  of  debts  provable  under  the  bankruptcy  as  the  Court  is  satis- 
fied the  bankrupt  is  able  to  pay  as  aforesaid.  —  E.  46  &  47  Vic.  c.  52,  §  53.  —  For 
case  where  an  order  was  made  directing  payment  of  a  portion  of  a  pension  payable  to  the 
bankrupt,  see  "In  re  Martin,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  43. 

General  'powers  of  assignee  in  administration. 
Assignee  empowered  to  do  following  things:    Sell  property.   Give  receipts  and 
discharges  for  money.    Claim  dividends.    Exercise  powers.    Carry  on  business  of 
bankrupt.    Bring  or  defend  action.   Employ  solicitor  or  expert.   Take  security  for 
purcliase-money.  Mortgage  bankrupt's  property.  Refer  disputes  to  arbitration.   Com- 
promise with  creditors.    Compromise  claims  arising  out  of  bankrupt's  property. 
Divide  debtor's  property  in  its  existing  form.    Appear  in  Court.    Administer  oaths. 
Appoint  agent  or  attorney.    63.   Subject  to  the  provisions  of  this  Act  the  Assignee 
may  do  aU  or  any  of  the  following  things:    a)  Sell,  on  such  terms  and  conditions 
in  all  respects  as  he  thinks  fit,  all  or  any  part  of  the  property  of  the  bankrupt  by 
public  auction  or  pubhc  tender,  with  power  to  buy  in  at  any  such  auction,  or  to 
rescind  or  vary  any  contract  for  sale  on  such  terms  as  the  Assignee  thinks  fit,  with 
power  also  to  seU  the  whole  thereof  to  any  person,  or  to  seU  the  same  in  parcels; 
and  in  the  case  of  perishable  property,  or  any  property  offered  for  sale  by  public 
auction  or  public  tender  and  not  sold,  to  sell  the  same  by  private  contract  in  one 
or  more  lots :  Provided  that  except  m  the  case  of  perishable  property,  or  any  prop- 
erty the  sale  of  which  in  the  opinion  of  the  Assignee  from  any  cause  might  be 
prejudiced  by  the  delay,  none  of  the  property  of  the  bankrupt  shall  be  sold  until 
after  the  date  fixed  for  the  first  meeting  of  creditors;  Where  a  document  is  made 
or  executed  in  professed  exercise  of  the  power  to  seU  conferred  by  this  section, 
the  title  of  any  person  acquiring  title  thereunder  shall  not  be  impeachable  except 
on  the  ground  of  fraud,  or  be  affected  on  the  ground  that  no  cause  had  arisen  to 
authorise  the  sale,  or  that  the  power  was  otherwise  improperly  or  irregularly  exer- 
cised; b)  Give  receipts  and  execute  reconveyances,  discharges,  and  releases  for  any 
money  received  by  him,   which  receipts,   reconveyances,   discharges,   or  releases 
shall  effectually  discharge  the  person  paying  the  money  from  all  responsibility  in 
respect  of  the  apphcation  thereof ;  c)  Prove,  rank,  claim,  and  draw  a  dividend  in  re- 
spect of  any  debt  due  to  the  bankrupt;  d)  Exercise  any  powers  the  capacity  to 
exercise  which  is  vested  in  the  Assignee  under  this  Act,  and  execute  any  powers 
of  attorney,  deeds,  and  other  instruments  for  the  purpose  of  carrying  the  provi- 
sions of  this  Act  into  effect;  e)  Carry  on  the  business  of  the  bankrupt  as  far  as  is 
necessary  or  expedient  for  the  beneficial  winding-up  of  the  same;  f)  Bring,  insti- 
tute, or  defend  any  action  or  other  legal  proceeding  relating  to  the  property  of 
the  laankrupt,  and  also,  with  the  leave  of  the  Court  in  which  any  action  was  com- 
menced by  the  debtor  before  adjudication,  continue  such  action  in  his  own  name; 
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g)  Employ  a  solicitor  or  other  expert  to  take  any  proceedings  or  do  any  business; 
h)  Accept  as  the  consideration  for  the  sale  of  any  property  of  the  bankrupt  a  sum 
of  money  payable  at  a  future  time,  subject  to  such  conditions  as  to  security  and 
otherwise  as  the  Assignee  thinks  fit ;  i)  Mortgage  or  pledge  any  part  of  the  property 
of  the  bankrupt  for  the  purpose  of  raising  money  to  be  applied  in  any  way  in  which 
he  might  apply  money  raised  by  sale  of  any  part  of  the  property  of  the  bankrupt; 
j)  Refer  any  dispute  to  arbitration,  compromise  aU  debts,  claims,  and  liabilities 
whether  present  or  future,  certain  or  contingent,  liquidated  or  unliquidated,  sub- 
sisting or  supposed  to  subsist  between  the  bankrupt  and  any  person  who  may 
have  incurred  any  Uabihty  to  the  bankrupt,  on  the  receipt  of  such  sums,  payable 
at  such  times,  and  generally  on  such  terms  as  are  agreed  upon;  k)  Make  such  com- 
promise or  other  arrangements  as  are  thought  expedient  with  creditors,  or  persons 
claiming  to  be  creditors,  in  respect  of  any  debts  provable  under  the  bankruptcy; 
1)  Make  such  compromise  or  other  arrangements  as  are  thought  expedient  with 
respect  to  any  claim  arising  out  of  or  incidental  to  the  property  of  the  bankrupt, 
made  or  capable  of  being  made  on  the  Assignee  by  any  person  or  by  the  Assignee 
on  any  person;  m)  Divide  in  its  existing  form  amongst  the  creditors  according 
to  its  estimated  value  any  property  which  from  its  peculiar  nature  or  other  spe- 
cial circumstances  can  not  readily  or  advantageously  be  sold ;  n)  Appear  in  Court 
and  examine  the  bankrupt  in  any  proceedings ;  o)  Administer  oaths  and  take  declara- 
tions for  any  purposes  under  this  Act;  p)  From  time  to  time  appoint  an  agent  or 
agents  by  power  of  attorney  or  otherwise  to  act  for  him,  either  in  or  out  of  New 
Zealand,  in  respect  of  any  particular  estate  or  estates,  and  delegate  to  such  agent 
or  agents  all  or  any  of  the  powers  hereby  conferred  upon  the  Assignee  in  respect 
of  such  estate  or  estates  or  of  any  bankrupt,  and  from  time  to  time  revoke  any  such 
appointment;  and  fix  the  remuneration  of  such  agent,  which  shall  be  paid  out  of 
the  estate :  Provided  that  the  powers  hereby  conferred  upon  the  Assignee  shall  be  in 
furtherance  of  and  not  in  limitation  of  all  other  powers  in  anywise  vested  in  him. 
—  E.  46  &  47  Vic.  c.  52,  §§  56,  57. 

Assignee  to  have  regard  to  directions  of  creditors  or  supervisors.  Assignee  to 
use  his  own  discretion.  64.  1.  Subject  to  the  provisions  of  this  Act,  the  Assignee 
shall,  in  the  administration  of  the  property  of  the  bankrupt  and  in  the  distribution 
thereof  among  his  creditors,  have  regard  to  any  directions  given  by  resolution 
of  the  creditors  at  any  general  meeting,  or  by  the  supervisors ;  and  any  directions 
so  given  by  the  creditors  at  any  general  meeting  shaU,  in  case  of  conflict,  be  deemed 
to  override  any  directions  given  by  the  supervisors.  2.  Subject  to  the  provisions 
of  this  Act  the  Assignee  shall  use  his  own  discretion  in  the  management  of  the  estate 
and  its  distribution  among  the  creditors.  —  E.  46  &  47  Vic.  c.  52,  §  89  (1,  4). 

Assignee  may  obtain  direction  of  Court.  Assignee  acting  upon  direction  deemed 
to  have  discharged  his  duty.  65.  1.  The  Assignee  may  apply  to  the  Court, 
upon  a  statement  in  writing,  verified  by  affidavit,  for  the  opinion,  advice,  or  di- 
rection of  the  Court  on  any  question  respecting  the  management  of  the  estate, 
and  notice  of  such  application  shall  be  served  upon,  and  the  hearing  thereof  may 
be  attended  by,  aU  persons  interested,  or  such  of  them  as  the  Court  thinks  expe- 
dient. 2.  The  Assignee,  acting  upon  the  opinion,  advice,  or  direction  of  the  Court, 
shall  be  deemed  to  have  discharged  his  duty  in  the  subject-matter  of  the  application, 
provided  that  he  has  not  been  guilty  of  any  fraud  or  wilful  concealment  or  mis- 
representation in  obtaining  such  opinion,  advice,  or  direction.  —  E.  46  &  47  Vic.  c. 
52,  §  89  (3).  —  The  question  as  to  the  rights  of  the  creditors  to  a  fund  claimed  by  a  third  party 
is  not  one  affecting  the  management  of  the  estate,  within  the  meaning  of  subsection  1.  — 
Ex  parte  Official  Assignee  of  Pearson,  13  L.  R.  (N.  Z.)  292. 

Appeal  from  decision  of  Assignee.  66.  If  the  bankrupt,  or  any  of  the  creditors, 
or  any  other  person  is  aggrieved  by  any  act  or  decision  of  the  Assignee,  he  may, 
within  thirty  days  from  the  date  of  such  act  or  decision,  apply  to  the  Court,  and 
the  Court  may  confirm,  reverse,  or  modify  the  act  or  decision  complained  of,  and 
make  such  order  in  the  premises  as  it  thinks  just.  —  E.  46  &  47  Vic.  c.  52,  §  90. 

Miscellaneous  provisions  as  to  administration  of  the  estate. 

Bankrupt  not  to  recover  or  release  property.    67.   After  adjudication,  neither 

the  bankrupt  nor  any  person  claiming  through  or  under  him  shall  have  power  to 

recover  any  property,  or  to  make  any  release  or  discharge  thereof,  nor  shall  the  same 

be  attached  for  any  debt  of  the  bankrupt  by  any  person,  and  the  Assignee  for  the 
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time  being  shall  have  the  Uke  remedy  to  recover  the  same  in  his  official  name 
as  the  bankrupt  himself  might  have  had  if  he  had  not  been  adjudicated  a 
bankrupt. 

Bankrupt  not  to  execute  powers  of  appointment.  68.  A  bankrupt  after  ad- 
judication shall  not  execute,  whether  before  or  after  he  obtains  his  discharge,  any 
power  of  appointment,  or  any  other  power  vested  in  him,  so  as  to  defeat  or  destroy 
any  contingent  or  other  estate  or  interest  in  any  property  to  which  he  may  be  bene- 
ficially entitled  at  any  time  before  his  discharge,  in  default  of  appointment  or  other- 
wise in  case  of  non-execution  of  the  power. 

Court  may  order  person  admitting  indebtedness  to  bankrupt  to  pay  debt.  69.  If 
any  person  on  examination  under  the  provisions  of  this  Act  admits  that  he  is  indebt- 
ed to  the  bankrupt,  the  Court  may  at  any  time  thereafter,  on  application  of  the 
Assignee,  and  on  proof  that  such  person  refuses  to  pay  the  amount  admitted 
to  be  owing  by  him  to  the  Assignee,  order  him  to  pay  to  the  Assignee,  at  such 
time  and  manner  as  the  Court  thinks  expedient,  the  amount  admitted  or  any  part 
thereof,  either  in  fuU  discharge  of  the  whole  amount  in  question  or  not,  as  the 
Court  thinks  fit,  with  or  without  the  costs  of  the  order.  —  E.  46  &  47  Vic.  o.  52, 
§  27  (4). 

Bankrupt  or  other  person  may  be  appointed  to  manage  estate  or  carry  on  busi- 
ness. 70.  The  Assignee  may,  but  with  the  sanction  of  the  supervisors,  if  any, 
appoint  the  bankrupt  himself,  or  any  other  person  whom  he  thinks  fit,  to  super- 
intend the  management  of  the  estate  or  to  carry  on  the  trade  or  business  of 
the  bankrupt  on  behalf  of  the  creditors,  and  in  all  or  any  other  respects  to  aid  in 
administering  the  bankrupt's  estate  and  effects  in  such  manner  and  on  such  terms, 
whether  as  to  payment  for  his  services  or  otherwise,  as  the  Assignee  and  the  super- 
visors, if  any,  think  best  for  the  benefit  of  the  creditors.  —  E.  46  &  47  Vic.  c.  52, 
§64  (1). 

Assignee  may,  with  consent  of  creditors,  make  allowance  to  bankrupt.  71.  The 
Assignee  may  from  time  to  time,  with  the  consent  of  the  creditors  expressed  by 
resolution,  make  such  allowance  as  he  thinks  just  to  the  bankrupt  out  of  his  prop- 
erty for  the  support  of  the  bankrupt  and  his  family;  but  any  such  allowance  may 
be  reduced  by  the  Court  on  the  application  of  any  creditor.  —  E.  46  &  47  Vic.  c 
52,  §  64  (2). 

When  partners  adjudicated  distinct  accounts  to  be  kept  of  joint  estates  and 
separate  estates.  72.  Under  every  adjudication  made  against  two  or  more  persons 
jointly,  distinct  accounts  shall  be  kept  by  the  Assignee  of  the  joint  estate  and  also 
of  the  separate  estate  of  each  bankrupt;  and  the  joint  estate  shall  be  applied  in  the 
first  place  in  satisfaction  of  the  debts  due  by  the  bankrupts  jointly,  and  the  sepa- 
rate estate  shall  be  apphed  in  the  first  place  in  satisfaction  of  the  debts  of  the 
separate  creditors;  and  in  case  there  is  a  surplus  of  the  separate  estate,  such  sur- 
plus shall  be  carried  to  the  account  of  the  joint  estate;  and  in  case  there  is  a  sur- 
plus of  the  joint  estate,  such  surplus  shall  be  carried  to  the  account  of  the  separate 
estate  of  each  bankrupt  in  proportion  to  the  right  and  interest  of  each  bankrupt 
in  the  joint  estate.  —  E.  46  &  47  Vic.  c.  52,  §  59. 

Court  may  authorise  Assignee  to  commence  action  in  name  of  Assignee  and 
bankrupt's  partner.  73.  When  a  member  of  a  partnership  is  adjudged  bankrupt, 
the  Court  may  authorise  the  Assignee  to  commence  and  prosecute  any  action  in 
the  names  of  the  Assignee  and  of  the  bankrupt's  partner;  and  any  release  by  such 
partner  of  the  debt  or  demand  to  which  the  action  relates  shall  be  void ;  but  notice 
of  the  application  for  authority  to  commence  the  action  shall  be  given  to  him, 
and  he  may  show  cause  against  it,  and  on  his  application  the  Court  may,  if  it  thinks 
fit,  direct  that  he  shall  receive  his  proper  share  of  the  proceeds  of  the  action,  and 
if  he  does  not  claim  any  benefit  tlaerefrom  he  shall  be  indemnified  against  costs 
in  respect  thereof  as  the  Court  directs.  —  E.  46  &  47  Vic.  c.  52,  §  113. 

When  bankrupt  a  contractor  jointly  with  other  persons  they  may  sue  without 
joining  bankrupt.  74.  When  a  bankrupt  is  a  contractor  in  respect  of  any  contract 
jointly  with  any  person,  such  person  may  sue  or  be  sued  in  respect  of  the  contract 
without  the  joinder  of  the  bankrupt.  —  E.  46  &  47  Vic.  o.  52,  §  114. 

Effect  of  bankruptcy  on  antecedent  transactions. 
Settlements,  when  void.    75.   Any  settlement  of  property,  not  being  a  settle- 
ment made  before  and  in  consideration  of  marriage,  or  made  in  favour  of  a  pur- 
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chaser  or  incumbrancer  in  good  faith  and  for  valuable  consideration,  or  a  settle- 
ment made  on  or  for  the  wife  or  children  of  the  settlor  of  property  which  has  ac- 
crued to  the  settlor  after  marriage  in  right  of  his  wife:  a)  Shall,  if  the  settlor  is  ad- 
judicated a  bankrupt  under  this  Act  within  one  year  after  the  date  of  such  settle- 
ment, be  void  as  against  the  Assignee;  b)  And  shall,  if  the  settlor  becomes  bank- 
rupt at  any  subsequent  time  within  three  years  after  the  date  of  the  settlement 
be  void  as  against  the  Assignee,  unless  the  parties  claiming  under  such  settlement 
prove  that  the  settlor  was,  at  the  time  of  making  the  settlement,  able  to  pay  all 
his  debts  without  the  aid  of  the  property  comprised  in  such  settlement,  and  that 
the  interest  of  the  settlor  in  such  property  passed  to  the  trustee  of  such  settle- 
ment on  the  execution  thereof.  —  E.  46  &  47  Vic.  o.  52,  §  47  (1).  —  This  section  applies 
only  to  voluntary  settlements,  not  to  conveyances  made  in  good  faith  and  for  valuable  con- 
sideration. The  release  of  a  real  debt  owing  by  the  husband  to  the  wife  is  a  good  consideration.  — 
Trustee  of  Bray  v.  Cant,  L.  R.  2  C.  A.  (N.  Z. )  39 ;  In  re  McGrath,  Ex  parte  Official  Assignee,  17  L.  R. 
(N.  Z.)  646.  As  to  burden  of  proof,  see  Dickison  v.  Munro,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  183; 
Ex  parte  Official  Assignee,  In  re  Hood,  7  L.  R.  (N.  Z.)  337;  Ex  parte  Benjamin  &  Jacobs,  In 
re  Benjamin  &  Jacobs,  10  L.  R.  (N.  Z.)  110.  See  further.  In  re  McLeod,  L.  R.  3  S.  C.  (N.  Z.) 
223;  In  re  Saggers,  Ex  parte  Official  Assignee,  L.  R.  4  S.  C.  (N.  Z.)  382;  In  re  Kinley,  Ex 
parte  Official  Assignee  L.  R.  4  S.  C.  (N.  Z.)  385. 

Proceedings  where  bankrupt  has  erected  buildings,  etc.,  on  wife's  land.    76.  1. 

An  Assignee  may,  by  summons,  apply  to  a  Judge  in  any  case  in  which  a  husband 
has,  within  two  years  before  the  date  of  adjudication,  erected  buildings  upon  or  other- 
wise improved  land  of  his  wife,  or  has  purchased  land  in  her  name,  or  provided  money 
to  purchase  land  in  her  name  or  on  her  behalf.  2.  The  Judge  may,  upon  hearing 
such  summons,  ascertain  the  value  of  the  improvements,  or  the  amount  expended 
or  paid  upon  or  for  such  land,  by  or  on  behalf  of  the  husband,  and  may  order  the 
wife  to  pay  the  amount  so  ascertained  to  the  Assignee.  3.  In  case  the  wife  fails 
to  comply  with  such  order,  the  Judge,  by  the  same  or  a  subsequent  order,  may 
direct  the  Assignee  to  sell  such  land  with  the  improvements  thereon,  or  a  suffi- 
cient part  thereof,  and  to  convey  or  transfer  the  same  to  the  purchaser;  and  the 
Judge  may  make  aU  vesting  or  other  .orders  necessary  for  that  purpose.  4.  The 
Assignee  shall  retain  the  whole  or  so  much  of  the  amount  so  ascertained  as  is  suffi- 
cient, along  with  any  other  assets  in  the  estate,  to  pay  twenty  shillings  in  the  pound 
to  the  creditors  of  the  husband,  and  the  whole  of  the  balance  of  such  proceeds  shall 
be  paid  to  the  wife  or  for  her  benefit.  5.  On  any  such  appUcation  evidence  may  be 
given  either  oraUy  or  on  affidavit,  or  partly  in  both  such  ways,  and  on  any  appeal 
the  Court  may,  if  it  sees  fit,  allow  further  evidence  to  be  adduced.  6.  The  costs 
of  the  proceedings  shall  be  in  the  discretion  of  the  Judge. 

Where  married  woman  is  bankrupt.  77.  The  provisions  of  the  two  last  preced- 
ing sections  shall,  mviatis  mviandis,  apply  to  a  wife  who  is  adjudicated  a  bank- 
rupt, and  in  any  such  case  the  word  "husband"  shall  be  read  as  "wife",  and  the 
word  "wife"  shall  be  read  as  "husband". 

Covenants  in  consideration  of  marriage,  when  void.  78.  Any  covenant  or 
contract  made  by  a  debtor  in  consideration  of  marriage  for  the  future  payment 
to,  or  for  the  settlement  upon  or  for  his  wife  or  children,  of  any  money  or  property 
wherein  he  had  not  at  the  date  of  his  marriage  any  estate  or  interest,  whether  vested 
or  contingent,  in  possession  or  remainder,  and  not  being  money  or  property  of  or 
in  right  of  his  wife,  shall,  upon  his  being  adjudicated  a  bankrupt  before  or  within 
three  months  after  such  property  or  money  has  been  actually  transferred  or  paid 
pursuant  to  such  contract  or  covenant,  be  void  against  the  Assignee.  —  E.  46  & 
47  Vic.  ^.  52,  §  47  (2). 

Fraudulent  preference.  Securities  on  chattels  void  if  executed  within  four 
months  of  bankruptcy  so  far  as  regards  past  advances.  Saving  of  bona  fide  pur- 
chaser, etc.  79.  1.  Every  conveyance  or  transfer  of  property,  or  charge  thereon 
made,  every  payment  made,  every  obhgation  incurred,  and  every  judicial  proceed- 
ing taken  or  suffered  by  any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  money,  in  favour  of  any  creditor,  or  any  person  in  trust  for  any  cred- 
itor, with  a  view  to  giving  that  creditor  a  preference  over  the  other  creditors, 
shall,  if  the  person  making,  taking,  paying,  or  suffering  the  same  is  adjudged  bank- 
rupt within  three  months  after  the  date  of  making,  taking,  paying,  or  suffering 
the  same,  be  deemed  fraudulent  and  void  as  against  the  Official  Assignee.  2.  Every 
instrument  by  way  of  secm-ity  under  The  Chattels  Transfer  Act,  1908,  over  any 
property  of  a  bankrupt  shall  be  nuU  and  void  as  against  the  Assignee  of  the  bank- 
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rupt's  estate  if  executed  within  four  months  prior  to  the  adjudication,  except 
as  to  money  actually  advanced  or  paid,  or  the  actual  price  or  value  of  goods  sold 
or  supplied  by  the  grantee  of  the  security  to  the  grantor  at  the  time  of  or  at  any 
time  after  the  execution  thereof.  Any  unpaid  purchase-money  for  any  property  shall 
be  deemed  to  be  money  actually  advanced  at  the  time  of  execution:  Provided 
that  the  instrument  for  securing  the  same  is  executed  within  twenty-one  days 
after  the  sale  of  the  property.  3.  This  section  shall  not  affect  the  rights  of  a  pur- 
chaser, payee,  or  incumbrancer  in  good  faith  and  for  valuable  consideration.  — 
E.  46  &  47  Vic.  c.  52,  §  48.  —  If  the  motive  of  the  debtor  in  making  a  preference  was  not  to  prefer 
a  particular  creditor  or  clasa  of  creditors,  but  to  protect  himself,  the  conveyance  is  valid,  although 
one  of  its  incidents  is  to  prefer  a  certain  creditor  or  class  of  creditors.  —  In  re  Langstone's  Sheep 
Medicine  Co.,  Ex  parte  Official  Liquidator,  16  L.  R.  (N.  Z.)  206.  The  desire  to  prefer  the  par- 
ticular creditor  must  be  the  dominant  motive  (per  Edwards,  J.),  or  at  least  an  operative  and 
effective  motive  (per  Denniston,  J. )  of  the  debtor.  —  In  re  Reimer,  Ex  parte  Official  Assignee, 
15  L.  R.  (N.  Z.)  198  (approved  in  In  re  Langstone's  Sheep  Medicine  Co.,  Ex  parte  Official  Li- 
quidator, 16  L.  R.  (N.  Z.)  206).  Contra,  Official  Assignee  v.  Moa  Dairy  Factory  Co.,  6  L.  R. 
(N.  Z.)  177  (decided  under  the  Bankruptcy  Acts,  1883—1885).  Under  subsection  2  an  agreement 
to  pay  moneys  which  have  never  been  received,  as  well  as  an  agreement  in  reference  to  past 
advances,  is  void.  But  an  agreement  to  pay  interest  on  a  present  advance  is  valid.  —  In  re  Gore, 
13  L.  R.  (N.  Z.)  710.  But  a  payment  made  by  the  debtor  shortly  before  his  bankruptcy  in  dis- 
charge of  a  security  which  would  have  been  void  under  subsection  2  as  being  executed  within 
four  months  antecedent  to  the  bankruptcy,  is  nevertheless  valid.  —  In  re  McCandlich,  Ex  parte 
Official  Assignee,  15  L.  B.  (N.  Z.)  407  (distinguishing  In  re  Bloomfield,  5  L.  R.  [N.  Z.]  51).  Sub- 
section 3  does  not  affect  subsection  2.  Its  provisions  are  merely  a  limitation  on  the  provisions 
of  subsection  1.  —  In  re  Marsh,  12  L.  R.  (N.  Z.)  456.  The  words  "good  faith"  mean  good  faith 
in  relation  to  the  general  body  of  creditors,  and  the  absence  of  any  intention  to  contravene  the 
policy  of  the  bankruptcy  law.  Good  faith  will  be  presumed  to  exist.  —  Official  Assignee  v.  Moor- 
house,  L.  R.  4  S.  C.  (N.  Z. )  420.  The  absence  of  proof  of  an  intention  to  prefer  a  creditor  is  prima 
facie  evidence  of  good  faith.  — In  re  Tumbull,  Ex  parte  NeiU  Bros.,  L.  R.  3  S.  C.  (N.  Z.)  344. 
For  a  case  where  the  circumstances  showed  absence  of  good  faith,  see  Pihner  v.  Official 
Assignee,  14  L.  R.  (N.  Z.)  441.  See  also  In  re  Marsh,  12  L.  R.  (N.  Z.)  456;  Official  Assignee 
v.  Chick,  9  L.  R.  (N.  Z.)  622;  Lee  v.  Official  Assignee,  22  L.  R.  (N.  Z.)  747.  For  cases  where 
it  was  held  that  there  was  no  fraudulent  preference,  the  transaction  not  having  been  entered 
into  in  contemplation  of  bankruptcy,  see  In  re  Harper,  Black  &  Co.,  Mac  (N.  Z.)  944;  In  re  Fair- 
brother,  Official  Assignee  v.  Baddeley,  25  L.  R.  (N.  Z.)  546.  A  pajnnent  made  not  voluntarily 
but  under  pressure  from  the  creditor  is  not  a  fraudulent  preference.  —  In  re  Marsh,  12  L.  R.  (N. 
Z.)  456.  Cp.  In  re  Morgan,  L.  R.  4  S.  C.  (N.  Z.)  1.  Under  the  Bankruptcy,  1883,  Amendment 
Act,  1885,  §  13,  such  a  transaction  was  a  fraudulent  preference.  —  Castendyck  and  Focke  v. 
Official  Assignee,  6  L.  R.  (N.  Z.)  67.  The  suit  by  the  official  assignee  to  recover  property  dis- 
posed of  by  way  of  fraudulent  preference  should  be  against  the  creditor  who  received  the  prop- 
erty. —  Official  Assignee  v.  Hunter,  16  L.  B.  (N.  Z.)  608.  Where  an  assigiunent  is  made  to  secure 
an  antecedent  debt,  although  the  pressure  of  the  creditor  may  present  it  from  being  a  fraudulent 
preference,  no  amount  of  pressure  can  prevent  it  from  being  an  act  of  bankruptcy,  and  if  the 
creditor  knows  that  there  are  numerous  other  creditors,  and  that  the  assets  are  insufficient 
for  all  he  is  not  protected.  -^  Conm[iercial  Union  Assurance  Co.  v.  Macgibbon  &  Co.,  25  L.  R 
(N.  Z.)  43. 

Creditor  not  entitled  to  benefit  of  execution,  etc.,  unless  execution  completed 
before  notice  of  act  of  banlcruptcy.  When  execution  deemed  completed.  80.  1.  Where 
a  creditor  has  issued  execution  against  the  goods  or  lands  of  a  debtor,  or  has  at- 
tached any  debt  due  to  him,  he  shall  not  be  entitled  to  retain  the  benefit  of  the  exe- 
cution or  attachment  as  against  the  Assignee  on  the  debtor  becoming  a  bankrupt 
unless  he  has  completed  the  execution  or  attachment  before  the  date  of  the  ad- 
judication and  before  notice  of  the  filing  of  any  bankruptcy  petition  against  the 
debtor,  or  of  the  commission  of  any  available  act  of  bankruptcy  by  the  debtor. 
2.  For  the  purposes  of  this  Act,  an  execution  against  goods  is  completed  by  seizure 
and  sale ;  an  attachment  of  a  debt  is  completed  by  receipt  of  the  debt ;  and  an  exe- 
cution against  land  is  completed  by  sale,  or,  in  the  case  of  an  equitable  interest 
by  the  appointment  of  a  receiver.  —  E.  46  &  47  Vic.  c.  52,  §  45.  —  For  cases  decided 
under  the  Bankruptcy  Act  of  1883,  see  Pharazyn  v.  Maunsell,  L.  R.  2  S.  C.  (N.  Z.)  401 ;  Guy 
&  Kinross  v.  BuUock's  Trustee,  L.  R.  2  C.  A.  (N.  Z.)  15. 

Where  adjudication  made  before  sale  by  Sheriff.  Where  goods  of  debtor  above 
value  of  £  20  taken  in  execution  and  sold,  proceeds  of  sale  to  be  held  in  trust  for 
ten  days.  Execution  not  invalid  because  act  of  bankruptcy.  81.  1.  Where  the  goods 
of  a  debtor  are  taken  in  execution,  and,  before  the  sale  thereof,  notice  is  served 
on  the  Sheriff  that  the  debtor  has  been  adjudicated  a  bankrupt,  the  Sheriff  shall, 
on  request,  deliver  the  goods  to  the  Official  Assignee ;  but  the  costs  of  the  execution 
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shall  be  a  charge  on  the  goods  so  delivered,  and  the  Assignee  may  sell  the  goods 
or  an  adequate  part  thereof  for  the  purpose  of  satisfying  the  charge.  2.  Where 
the  goods  of  a  debtor  are  sold  under  an  execution  in  respect  of  a  judgment  for  a 
sum  exceeding  twenty  pounds,  the  Sheriff  shall  deduct  the  costs  of  the  execution 
from  the  proceeds  of  the  sale,  and  retain  the  balance  for  ten  days;  and  if  within 
that  time  notice  is  served  on  him  of  a  bankruptcy  petition  being  presented  against 
or  by  the  debtor,  and  the  debtor  is  adjudged  a  bankrupt  thereon  or  on  any  other 
petition  of  which  the  Sheriff  has  notice,  the  Sheriff  shall  pay  the  balance  to  the 
Assignee,  who  shall  be  entitled  to  retain  the  same  as  against  the  execution  creditor, 
but  otherwise  he  shall  deal  with  it  as  if  no  notice  of  the  presentation  of  a  bank- 
ruptcy petition  had  been  served  on  him.  3.  An  execution  levied  on  the  goods  of 
a  debtor  shall  not  be  invalid  by  reason  merely  of  its  being  an  act  of  bankruptcy, 
and  a  person  who  purchases  the  goods  in  good  faith  under  a  sale  by  the  Sheriff 
shall  in  all  cases,  if  the  sale  be  otherwise  regular,  acquire  a  good  title  to  them  against 
the  Assignee.  —  E.  46  &  47  Vic.  o.  52,  §  46;  53  &  54  Vic.  c.  71,  §  11.  —  See  §  55,  supra. 
The  goods  become  the  property  of  the  Official  Assignee  for  the  benefit  of  all  the  creditors.  — 
In  re  Jackson,  Ex  parte  Official  Assignee,  6  L.  R.  (N.  Z.)  392. 

Certain  payments,  etc.,  not  invalidated.  82.  Subject  to  the  provisions  of  this 
Act  with  respect  to  the  effect  of  bankruptcy  on  an  execution  or  attachment,  and 
with  respect  to  the  avoidance  of  certain  settlements,  conveyances,  dispositions, 
and  other  transactions,  nothing  in  this  Act  shall  invalidate,  in  the  case  of  a  bank- 
ruptcy: a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors;  b)  Any  pay- 
ment or  delivery  to  the  bankrupt;  c)  Any  conveyance  or  assignment  by  the  bank- 
rupt for  valuable  consideration;  d)  Any  contract,  dealing,  or  transaction  by  or 
with  the  bankrupt  for  valuable  consideration;  provided  that  the  following  con- 
ditions are  complied  with,  namely,  that:  e)  The  payment,  delivery,  conveyance, 
assignment,  contract,  dealing,  or  transaction,  as  the  case  may  be,  takes  place  be- 
fore the  date  of  the  adjudication;  and  f)  The  person  (other  than  the  debtor)  to, 
by,  or  with  whom  the  payment,  delivery,  conveyance,  assignment,  contract,  deal- 
ing, or  transaction  was  made,  executed,  or  entered  into,  has  not  at  the  time  of 
the  payment,  delivery,  conveyance,  assignment,  contract,  dealing,  or  transaction 
notice  of  any  available  act  of  bankruptcy  committed  by  the  bankrupt  before  that 
time.  —  E.  46  &  47  Vice.  52,  §  49. 

Apprentices  and  articled  clerks. 

Bankruptcy  discharges  liability  of  bankrupt  and  apprentice.  Court  may  order 
portion  of  apprentice  fee  to  be  paid  to  apprentice.  Bankrupt  to  assign  apprentice 
if  required.    After  discharge  Court  may  order  apprenticeship  to  be  completed.    83. 

1.  Where  at  the  time  of  the  bankruptcy  any  person  is  apprenticed  or  is  an  articled 
clerk  to  the  bankrupt  pursuant  to  written  contract  in  that  behalf,  the  bankruptcy 
shall,  as  between  the  bankrupt  and  the  apprentice  or  articled  clerk,  be  a  complete 
discharge  of  the  liability  of  the  bankrupt  and  apprentice  or  articled  clerk  respec- 
tively under  the  contract.  2.  If  any  money  has  been  paid  by  or  on  behalf  of  such 
apprentice  or  articled  clerk  to  the  bankrupt  as  an  apprentice  fee  or  premium,  the 
Court,  on  proof  thereof,  may  order  such  reasonable  sum  as  it  thinks  fit  to  be  paid  out 
of  the  bankrupt's  estate  to  or  for  the  use  of  the  apprentice  or  articled  clerk,  regard 
being  had  to  the  amount  paid  by  him  or  on  his  behalf,  and  to  the  time  during  which 
he  resided  or  served  with  the  bankrupt  under  the  contract  before  the  bankruptcy. 
3.  It  shall  be  the  duty  of  the  bankrupt,  at  the  request  and  cost  of  the  apprentice 
or  articled  clerk,  to  assign  the  apprentice  or  articled  clerk  to  any  person  to  be 
named  by  him  in  that  behalf,  and  the  service  of  the  apprentice  or  articled  clerk  with 
such  person  shall,  to  the  extent  of  the  time  of  such  service,  be  deemed  to  have 
been  good  service  under  the  contract  between  him  und  the  bankrupt.  4.  If,  after 
the  bankrupt  has  obtained  his  discharge,  the  Court  is  of  opinion  that  the  bank- 
rupt is  in  a  position  to  accept  the  services  of  the  apprentice  or  articled  clerk  for 
the  remainder  of  the  term  of  the  contract,  the  Court  may,  on  the  apphcation  of 
the  apprentice  or  articled  clerk,  order  the  term  of  the  apprenticeship  to  be  com- 
pleted, the  residue  of  the  term  to  date  from  the  time  mentioned  in  such  order,  and 
the  apprenticeship  or  articled  clerkship  to  be  on  the  same  terms  as  originally  pro- 
vided ;  and  aU  moneys  paid  to  or  for  the  apprentice  or  articled  clerk  under  subsection 
two  hereof  to  be  refunded  to  the  Assignee.  —  E.  46  &  47  Vic.  c.  52,  §  41.  See  §  120, 
infra. 
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Powers  of  Assignee  in  regard  to  particviar  property. 

Onerous  property  may  be  disclaimed.  Effect  of  bankruptcy  in  regard  to  oner- 
ous property.  Operation  of  disclaimer.  Person  interested  may  give  Assignee  one 
month's  notice  to  disclaim.  Court  may,  on  application  of  person  who  has  contract- 
ed with  bankrupt,  make  order  rescinding  contract.  Court  may  make  vesting  order  in 
respect  of  disclaimed  property.  Terms  upon  which  vesting  order  in  respect  of  lease- 
hold property  may  be  made.  Rights  of  lessor  saved.  If  no  person  willing  to  accept 
vesting  order,  Court  may  vest  property  in  reversioner.  Person  injured  by  disclaimer 
may  prove.  84.  1.  Where  any  part  of  the  property  of  the  bankrupt  consists  of 
land  of  any  tenure  burdened  with  onerous  covenants,  or  of  shares  or  stock  in  com- 
panies, or  of  unprofitable  contracts,  or  of  any  other  property  that  is  unsaleable, 
or  not  readily  saleable,  by  reason  of  its  binding  the  possessor  thereof  to  the  perform- 
ance of  any  onerous  act,  or  to  the  payment  of  any  sum  of  money,  the  Assignee, 
notwithstanding  that  he  has  endeavoured  to  sell  or  has  taken  possession  of  the 
property,  or  exercised  any  act  of  ownership  in  relation  thereto,  but  subject  to  the 
provisions  of  this  section,  may,  by  writing  signed  by  him  and  filed  in  the  Court  at 
any  time  within  three  months  after  the  date  of  adjudication,  disclaim  the  prop- 
erty: Provided  that  where  any  such  property  has  not  come  to  the  knowledge  of 
the  Assignee  within  three  months  after  adjudication  he  may  disclaim  such  property 
at  any  time  within  two  months  after  he  first  becomes  aware  thereof.  2.  The  per- 
sonal hability  of  the  bankrupt  in  respect  of  such  property  shall  absolutely  cease 
from  the  date  of  adjudication,  and  in  the  case  of  shares  in  companies  he  shall  from 
the  date  of  adjudication  cease  to  be  a  member  of  such  company.  3.  The  disclaimer 
shall  operate  to  determine,  as  from  the  date  of  disclaimer,  the  rights,  interests, 
and  liabilities  of  the  bankrupt's  estate  in  or  in  respect  of  the  property  disclaimed, 
and  shall  also  discharge  the  Assignee  from  all  personal  liability  in  respect  of  the 
property  disclaimed  as  from  the  date  when  the  property  vested  in  him,  but  shall 
not,  except  so  far  as  is  necessary  for  the  purpose  of  releasing  the  bankrupt  and  his 
estate  and  the  Assignee  from  liability,  affect  the  rights  or  liabilities  of  any  other 
person.  4.  The  Assignee  shall  not  be  entitled  to  disclaim  any  property  in  pursu- 
ance of  this  section  in  any  case  where  an  application  in  writing  has  been  made  to 
the  Assignee  by  any  person  interested  in  the  property,  requiring  him  to  decide 
whether  he  will  disclaim  or  not,  and  the  Assignee  has,  for  a  period  of  one  month 
after  the  receipt  of  the  application,  failed  to  give  notice  whether  he  disclaims  the 
property  or  not;  and,  in  the  case  of  a  contract,  if  the  Assignee  after  such  applica- 
tion as  aforesaid  does  not  within  the  said  period  disclaim  the  contract,  he  shall 
be  deemed  to  have  adopted  it.  5.  The  Court  may,  on  the  application  of  any  per- 
son who  is,  as  against  the  Assignee,  entitled  to  the  benefit  or  subject  to  the  burden 
of  a  contract  made  with  the  bankrupt,  make  an  order  rescinding  the  contract  on 
such  terms  as  to  payment  by  or  to  either  party  of  damages  for  the  non-perform- 
ance of  the  contract  or  otherwise  as  the  Court  deems  equitable,  and  any  damages 
payable  under  the  order  to  any  such  person  may  be  proved  by  him  aa  a  debt 
imder  the  bankruptcy.  6.  The  Court,  on  the  apphcation  of  any  person  who 
claims  any  interest  in  any  disclaimed  property,  or  who  is  under  any  liability  not 
discharged  by  this  Act  in  respect  of  any  disclaimed  property,  and  on  hearing  such 
persons  as  it  thinks  fit,  may  make  an  order  for  the  vesting  of  the  property  in  or 
delivery  thereof  to  any  person  entitled  thereto,  or  to  whom  it  seems  just  that  the 
same  should  be  delivered  by  way  of  compensation  for  such  liability  as  aforesaid, 
or  a  trustee  for  him,  and  on  such  terms  as  the  Court  thinks  just,  but  no  costs  shall 
be  payable  by  the  Assignee  in  respect  of  such  order.  7.  On  any  such  vesting  order 
being  made,  the  property  comprised  therein  shall  vest  accordingly  in  the  person 
therein  named  in  that  behalf  without  any  conveyance,  transfer,  or  assignment 
for  the  purpose,  subject,  however,  and  without  prejudice,  to  any  under-lease,  sub- 
tenancy, or  mortgage  by  demise  thereof,  unless  the  under-lessee,  sub-tenant,  or 
mortgagee  consents  to  such  vesting  order.  8.  The  Court  may,  on  such  application 
as  aforesaid,  make  such  orders  with  respect  to  fixtures,  tenants'  improvements, 
and  other  matters  arising  out  of  the  tenancy  of  any  property  disclaimed  as  the 
Court  thinks  just.  9.  Where  the  property  disclaimed  is  of  a  leasehold  nature  the 
Court  shall  not  make  a  vesting  order  in  favour  of  any  person  claiming  under  th© 
bankrupt,  whether  as  under-lessee  or  as  mortgagee  by  demise,  except  upon  the 
terms  of  making  such  person  subject  to  the  same  liabilities  and  obligations  as  the 
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bankrupt  was  subject  to  under  the  lease  in  respect  of  the  property  at  the  date  of 
adjudication.  10.  The  rights  and  powers  of  the  lessor  of  any  disclaimed  land  shall 
not  be  prejudiced  or  affected  by  the  disclaimer  or  by  any  vesting  order,  or  by 
anything  herein  contained,  except  as  herein  expressly  provided.  11.  If  there  is 
no  person  claiming  under  the  bankrupt  who  is  wilhng  to  accept  an  order  upon  the 
terms  specified  in  subsection  nine  hereof,  the  Court  shall  have  power  to  vest  the 
bankrupt's  estate  and  interest  in  the  property  in  any  lessor-reversioner  or  other 
person  with  whom  the  bankrupt  originally  contracted,  or  any  person  claiming 
under  him,  or  in  any  person  liable  either  personally  or  in  a  representative  character, 
and  either  alone  or  jointly  with  the  bankrupt,  to  perform  the  lessee's  covenants 
in  such  lease,  subject,  however,  and  without  prejudice,  to  any  under-lease,  sub-ten- 
ancy, or  mortgage  by  demise  thereof,  unless  the  under-lessee,  sub-tenant,  or  mort- 
gagee consents  to  such  vesting  order.  12.  Any  person  injured  by  the  operation 
of  a  disclaimer  under  this  section  shall  be  deemed  to  be  a  creditor  of  the  bankrupt 
to  the  extent  of  the  injury,  and  may  accordingly  prove  the  same  as  a  debt  under  the 
bankruptcy.  —  E.  46  &  47  Vic.  c.  52,  §  55;  53  &  54  Vic.  u.  71,  §  13.  —  The  Official  Assignee 
can  not  disclaim  an  equity  of  redemption  in  freehold  land.  —  In  re  Rickman,  Ex  parte  Bank  of 
New  Zealand,  8  L.  R.  (N.  Z.)  381.  When  the  assignee  disclaims  a  lease,  and  the  lessor  takes 
back  the  land,  the  lessor  can  not  sue  for  rent.  —  Fisher  v.  Travers,  4  J.  R.  (N.  S.)  C.  A.  (N.  Z.) 
40;  Hunter  v.  Gould,  L.  R.  3  S.  C.  (N.  Z.)  181.  If  land  is  leased  to  two  co-tenants,  and  one 
tenant  becomes  bankrupt,  and  obtains  his  discharge,  if  his  trustee  has  disclaimed  the  lease  the 
interest  of  the  bankrupt  tenant  reverts  to  the  lessor.  —  Gardner  v.  Sidey,  Mac.  (N.  Z.)  1051; 
MiUer  v.  Young,  L.  R.  2  C.  A.  (N.  Z.)  1.  But  the  disclaimer  can  not  operate  to  determine  deri- 
vitive  estates  held  under  the  bankrupt's  lease.  —  Grattan  v.  Giles,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.) 
213  (but  subject  now  to  the  provisions  of  subsection  11).  In  the  case  of  a  disclaimer  the  lessor 
may  prove  against  the  estate  for  the  difference  between  the  letting  value  of  the  premises  and  the 
rent  payable  under  the  lease.  —  Ex  parte  Inglis,  In  re  Faulin,  L.  R.  4  S.  C.  (N.  Z.)  338.  But  not 
for  the  costs  of  an  order  revesting  the  property  in  him,  unless  he  has  sustained  actual  damage 
by  such  revesting.  —  Ex  parte  Commercial  Property,  etc.,  Co.,  In  re  Roughton,  8  L.  R.  (N.  Z.) 
510  (overruling  on  this  point  Ex  parte  Inglis,  In  re  Paulin,  L.  R.  4  S.  C.  [N.  Z.]  338). 

Assignee  may  exercise  bankrupt's  right  to  transfer  stock,  shares,  etc.  85.  When 
any  part  of  the  property  of  the  bankrupt  consists  of  stock,  shares  in  ships,  shares, 
or  any  other  property  transferable  in  the  books  of  any  company,  office,  or  person, 
standing  in  his  name  in  his  own  right,  the  Assignee  may  exercise  the  right  to  transfer 
th«  property  to  the  same  extent  as  the  bankrupt  might  have  exercised  it  if  he  had 
not  become  bankrupt;  and  all  persons  whose  acts  or  consents  are  necessary  in 
this  behalf  shall,  at  the  request  of  the  Assignee,  do  aU  acts,  deeds,  matters,  and 
things  necessary  to  enable  such  transfer  to  be  completed.  —  E.  46  &  47  Vic.  c.  52, 
§  60  (3). 

Bankrupt  upon  request  to  execute  assurances  of  property  outside  of  New  Zea- 
land. 86.  Where  the  bankrupt  has  any  property  of  any  kind,  or  any  right,  title, 
or  interest  in  any  property,  elsewhere  than  in  New  Zealand,  of  which  he  may  dis- 
pose by  law,  he  shall  forthwith,  upon  the  request  of  the  Assignee,  execute  all  neces- 
sary Eissurances  for  granting  and  assigning  the  same  to  the  Assignee  for  the  bene- 
fit of  the  creditors  of  the  bankrupt.  —  As  to  recognition  of  foreign  bankruptcies  in  New 
Zealand,  see  note  to  §  163,  infra. 

Treasurer,  etc.,  having  property  of  bankrupt  to  deliver  to  Assignee.  87  Any 
treasurer  or  other  officer,  or  any  banker,  solicitor,  or  agent  of  a  bankrupt,  having 
any  money  or  securities  belonging  to  the  bankrupt  in  his  custody,  possession,  and 
power  as  such  officer  or  agent  which  he  is  not  entitled  by  law  to  retain  as  against 
the  bankrupt  or  the  Assignee,  shall  on  demand  pay  and  dehver  the  same  to  the 
Assignee.  —  E.  46  &  47  Vic.  o.  52,  §  50  (6). 

Enforcing  surrender  of  property. 
Conditions  on  which  Court  may  order  debtor  to  be  arrested.   Person  arrested 
may  apply  for  discharge  from  custody.  Warrants  may  be  transmitted  by  telegraph. 

88.  1.  The  Court,  at  the  instance  of  the  Assignee  or  any  creditor,  at  any  time  after 
the  fihng  of  a  petition  in  bankruptcy  by  or  against  a  debtor,  and  if  it  appears: 
a)  That  there  is  probable  reason  for  beheving  that  the  debtor  is  about  to  go  ab- 
road or  quit  his  place  of  residence,  with  a  view  of  defeating,  delaying,  or  embarrass- 
ing proceedings  under  this  Act;  or  b)  That  there  is  probable  cause  for  believing 
that  the  debtor  is  about  to  remove  any  of  his  property  with  a  view  of  preventing 
or  delaying  such  property  being  taken  possession  of  for  the  purposes  of  this  Act, 
or  that  there  is  probable  ground  for  beheving  that  he  has  concealed  or  is  about 
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to  conceal  or  destroy  any  of  his  property,  or  any  of  his  books,  documents,  or  writ- 
ings, may  by  warrant  cause  such  debtor  to  be  arrested  and  kept  in  custody  until 
he  finds  sureties  to  the  satisfaction  of  the  Court  that  he  will  appear  and  attend 
from  time  to  time  as  the  Court  orders  until  he  is  discharged  by  the  Court,  and  may 
cause  any  books,  papers,  moneys,  or  property  belonging  to  such  debtor,  where- 
soever they  may  be  found,  to  te  seized  and  kept  until  such  time  as  the  Court  di- 
rects. 2.  Any  person  arrested  upon  any  such  warrant,  or  whose  books,  papers, 
monejrs,  or  property  are  seized  under  such  warrant,  may  apply  at  any  time  after 
such  arrest  or  seizure  to  the  Court  for  a  summons  against  the  Assignee  or  creditor 
aforesaid  to  show  cause  why  the  person  arrested  should  not  be  discharged  out  of 
custody,  or  why  his  books,  papers,  moneys,  or  property  should  not  be  delivered 
up  to  him;  and  the  Court  may  make  such  order  therein  as  it  thinks  fit.  3.  Any 
such  warrant  may,  if  the  Court  so  orders,  be  transmitted  by  telegraph  (the  tele- 
graphic charges  being  first  duly  paid)  and  executed  on  the  telegraphic  copy  there- 
of, accompanied  by  a  telegraphic  copy  of  the  order  of  the  Court.  —  E.  46  &  47 
Vic.  c.  52,  §  25;  53  &  54  Vic.  c.  71,  §  7. 

Assignee  authorised  by  warrant  may  seize  bankrupt's  property.  Court  may 
grant  search-warrant.  89.  1.  The  Assignee  or  any  other  person  may,  if  thereunto 
authorised  by  a  warrant  issued  by  the  Court,  seize  any  part  of  the  property  of  a 
bankrupt  in  the  custody  or  possession  of  the  bankrupt  or  of  any  other  person,  and 
with  a  view  to  such  seizure,  may  break  open  any  house,  building,  or  room  of  the 
bankrupt  where  the  bankrupt  is  supposed  to  be,  or  any  building  or  receptacle  of 
the  bankrupt  where  any  of  his  property  is  supposed  to  be,  and  seize  and  take  pos- 
session of  his  property  there.  2.  Where  there  is  reason  to  believe  that  property, 
or  any  book,  paper,  or  document  relating  to  the  affairs  or  property  of  the  bank- 
rupt, is  concealed  in  any  house  or  place,  the  Court  may,  if  it  thinks  fit,  grant  a 
search-warrant  to  the  Assignee  and  his  assistants,  or  other  persons  appointed  by 
the  Court,  who  may  execute  the  same  according  to  the  tenor  thereof,  and  shall  in 
respect  to  the  execution  thereof  have  the  like  protection  as  is  allowed  by  law  in 
respect  of  the  execution  of  a  search-warrant  for  property  supposed  to  be  stolen. 
—  E.  46  &  47  Vic.  c.  52,  §  51. 

It  bankrupt  or  member  of  his  family  refuses  to  quit  tenement,  Court  may  make 
order.  90.  If  the  bankrupt  or  any  member  of  his  family  refuses,  when  required 
by  the  Assignee,  to  quit  and  deliver  up  possession  of  any  tenement  forming  part 
of  the  property  vested  in  the  Assignee  under  the  bankruptcy,  the  Assignee  may 
apply  to  the  Court  for  a  summons  calling  upon  such  person  to  show  cause  why 
he  should  not  forthwith  quit  and  dehver  up  possession  of  the  premises,  and  on  the 
hearing  of  the  said  summons  the  Court  may  make  such  order  as  the  case  may  re- 
quire, and  such  order  shall  be  enforceable  as  any  other  order  of  the  Court. 

Court  may  order  post  letters  of  bankrupt  to  be  redirected  to  Assignee,  and  same 
may  be  opened  by  him.  91.  The  Court,  upon  the  application  of  the  Assignee,  may 
from  time  to  time  order  that,  for  such  time  as  it  thinks  fit,  not  exceeding  three 
months  from  the  date  of  such  order,  post  letters  addressed  to  the  bankrupt  shall 
be  redirected,  sent,  or  deUvered  by  the  Postmaster-General  or  the  officers  acting 
under  him  to  such  Assignee,  or  otherwise  as  the  Court  directs,  and  the  same  shall 
be  done  accordingly;  and  any  such  letters  may  be  opened  by  the  Assignee  and 
any  property  therein  belonging  to  the  bankrupt  may  be  retained  by  the  Assignee, 
and  shall  form  part  of  the  bankrupt's  estate.  —  E.  46  &  47  Vic.  c.  52,  §  26. 

Examination  before  Assignee  or  Magistrate. 
Assignee  may  examine  person  respecting  bankrupt  or  his  property.  Examination 
may  be  before  Magistrate.  Examination  to  be  committed  to  writing  and  signed.  Court 
may  order  person  to  be  arrested  and  brought  up  before  Court.  Expenses  of  apprehsn- 
sion  and  examination  by  Court.  Any  person  attending  on  summons  to  have  expenses 
allowed.  92.  1.  The  Assignee  may,  at  any  time  before  or  after  the  date  of  the  order 
of  discharge,  summon  before  him  and  examine  on  oath  the  bankrupt,  or  his  wife, 
or  any  other  person  known  or  suspected  to  have  in  his  possession  any  of  the  property, 
or  any  book,  paper,  or  document  relating  to  the  affairs  or  property  of  the  bank- 
rupt, or  supposed  to  be  indebted  to  the  bankrupt,  or  whom  he  deems  capable  of 
giving  any  information  respecting  the  bankrupt,  his  trade,  dealings,  or  property, 
or  concerning  his  income  from  any  source,  or  his  expenditure,  and  may  require 
such  person  to  produce  and  surrender  to  the  Assignee  any  book,  paper,  or  docu- 
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ments  in  his  custody  or  power  relating  to  the  dealings  or  property  of  the  bankrupt. 
2.  The  Assignee  may,  in  Ueu  of  summoning  before  himself  and  examining  the  bank- 
rupt or  such  other  person  as  aforesaid,  summon  him  to  appear  before  a,ny  speci- 
fied Magistrate  at  an  appointed  time  and  place,  and  such  Magistrate  is  hereby 
empowered  to  administer  the  oath  and  conduct  such  examination.  3.  The  exa- 
mination of  the  bankrupt  and  every  such  person  shall  be  committed  to  writing, 
and  the  bankrupt  and  such  person,  on  being  required  to  do  so,  shall  sign  the  same. 
4.  If  the  bankrupt  or  any  other  person  so  summoned  fails  without  reasonable  ex- 
cuse to  come  before  such  Assignee  or  Magistrate  at  the  time  appointed,  then  the 
Court  may,  on  the  appHcation  of  the  Assignee,  by  warrant,  cause  the  bankrupt  or 
any  such  person  to  be  apprehended  and  brought  up  for  examination  before  the 
Court.  5.  All  expenses  occasioned  by  such  apprehension  and  examination  before 
the  Court  shall  be  paid  by  the  person  apprehended  and  examined,  if  it  appears  to 
the  Court  that  the  evidence  given  by  him  was  necessary  for  the  purposes  of  the 
estate.  6.  The  bankrupt,  and  every  other  person  attending  on  any  such  summons 
may  have  such  expenses  allowed  to  him  or  them  as  the  rules  direct,  and  no  person 
so  summoned  to  attend  shall  be  liable  to  any  penalty  or  punishment  for  failing  to 
obey  the  summons  unless  the  reasonable  expenses  of  his  attendance  are  first  paid 
or  tendered  to  him. 

No  person  excused  from  answering  questions  tending  to  crimiQate.  Statements 
made  on  examination  not  admissible  in  evidence  in  criminal  proceedings.  Person 
examined  may  be  represented  by  solicitor.  93.  1.  The  bankrupt  or  other  person 
who  is  summoned  or  examined  by  the  Court,  or  by  the  Assignee  or  Magistrate, 
under  any  of  the  powers  given  by  this  Act,  shall  not  be  excused  from  answering 
any  question  on  the  ground  that  the  answer  may  criminate  or  tend  to  criminate 
such  bankrupt  or  person.  2.  A  statement  made  by  any  bankrupt  or  person  in 
answer  to  any  question  put  by  or  before  such  Court,  or  Assignee  or  Magistrate, 
shall  not,  in  criminal  proceedings,  be  admissible  in  evidence  against  such  bankrupt 
or  any  person,  except  upon  a  charge  of  perjiiry  against  such  bankrupt  or  person 
in  respect  of  his  sworn  testimony  upon  such  examination ;  but  this  provision  is  sub- 
ject, and  without  prejudice,  to  subsection  six  of  section  one  hundred  and  twenty- 
four  hereof.  3.  WTienever  a  bankrupt  or  other  person  is  examined  by  the  Court, 
or  by  the  Assignee  or  Magistrate,  under  any  of  the  powers  given  by  this  Act,  he 
may  be  represented  by  a  barrister  or  soUcitor,  who  may  also  examine  him ;  and  his 
answers  to  such  barrister  or  sohcitor  shall  form  part  of  his  examination. 

Part    VII.     Meetings  of  Creditors.      Summoning  of  meetings. 

Assignee  to  summon  first  meeting.  Notice  of  meeting.  When  general  meetings 
to  be  summoned.  How  general  meetings  to  be  summoned.  94.  1.  The  Assignee 
shall  summon  the  first  meeting  of  creditors  at  his  own  office,  or  at  some  convenient 
place,  for  a  day  not  later  than  fourteen  days  after  the  adjudication,  unless  the 
Court  for  any  special  reason  deems  it  expedient  that  the  meeting  be  summoned 
for  a  later  day.  2.  He  shall  forthwith  advertise  a  notice  of  the  time  and  place  ap- 
pointed for  such  meeting,  and  a  copy  of  such  notice  shall  be  served  upon  the  bank- 
rupt, and  shall  be  sent  by  post-letter  or  post-card  to  each  creditor  mentioned  in 
the  bankrupt's  statement  of  affairs  at  the  address  given  therein,  or  such  other  ad- 
dress as  may  be  known  to  the  Assignee.  3.  The  Assignee  may  at  any  time  call  a 
meeting  of  the  creditors  at  his  own  office,  or  at  such  place  as  in  his  opinion  is  most 
convenient  for  the  majority  of  the  creditors,  and  shall  call  such  meeting  when 
required  by  one-fourth  in  value  of  the  creditors  who  have  proved  their  debts. 
4.  Meetings  subsequent  to  the  first  meeting  shall  be  summoned  by  sending  notice 
by  post-letter  or  post-card  of  the  time  and  place  thereof  to  each  creditor  at  the 
address  given  in  his  proof,  or,  if  he  has  not  proved,  at  the  address  given  in  the 
bankrupt's  statement  of  affairs,  or  at  such  other  address  as  may  be  Imown  to  the 
Assignee.  —  E.  46&47  Vic.  o.  52,  Sched.  11.,  §§  1—6;  53  &  54  Vie.  c.  71,  §  18.  —  The  Court  can 
not  by  rule  impose  additional  qualifications  on  creditors  to  entitle  them  to  vote.  —  Worgan  v. 
Curl,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  200. 

Procedure. 
Chairman.    Adjournment.    Books,  etc.,  to  be  produced.    Minutes  to  be  kept. 
Minutes  to  be  prima  facie  evidence.   Quorum.   Lapse  of  meeting.    95.    1.  The  As- 
signee shall  be  the  chairman  of  all  meetings;  but,  if  the  Assignee  is  not  present 
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at  the  meeting,  the  meeting  may  elect  one  of  their  number  qualified  to  vote  at 
Buch  meeting  to  act  as  chairman  during  his  absence,  and  any  creditor  while  acting 
as  chairman  in  the  absence  of  the  Assignee  is  hereby  empowered  to  administer  any 
oaths  which  the  Assignee  could  have  administered  if  present.  2.  The  Assignee 
or  chairman,  with  the  consent  of  the  meeting,  may  adjourn  any  meeting  from  time 
to  time  and  place  to  place.  3.  The  Assignee  shall,  if  required,  produce  to  every 
meeting  and  to  any  adjournment  thereof  all  books  of  account,  deeds,  and  papers 
then  in  his  possession  relating  to  the  property  of  the  bankrupt.  4.  The  Assignee 
shall  cause  minutes  of  the  proceedings  at  every  meeting  to  be  drawn  up  and  fairly 
entered  in  a  book  kept  for  that  purpose,  and  the  minutes  shall  be  signed  by  him 
or  the  chairman.  5.  The  minutes  of  any  general  meeting  of  creditors,  upon  proof 
of  signature  of  the  Assignee  or  chairman  presiding  at  such  meeting,  shall  be  prima 
facie  evidence  in  aU  Courts  of  justice  of  what  passed  at  such  meeting.  6.  A  meet- 
ing shall  not  be  competent  to  act  for  any  purpose  except  the  election  of  a  chair- 
man in  the  absence  of  the  Assignee,  the  proving  of  debts,  and  the  adjournment  of 
the  meeting,  unless  there  are  present  or  represented  thereat  at  least  three  creditors, 
or  all  the  creditors  if  their  number  does  not  exceed  three.  7.  If  within  a  quarter 
of  an  hour  from  the  time  appointed  for  any  meeting  a  quorum  of  creditors  is  not 
present  or  represented,  the  meeting  shall  be  adjourned  either  sine  die  or  to  such 
time  and  place  as  the  Assignee  or  chairman  appoints.  —  E.  46  &  47  Vic.  c.  52,  Sched.  I, 
§§7,  22 — 26.  —  Semble,  there  must  be  actually  present  at  the  meeting  more  than  one  person,  even 
though  the  person  present  holds  proxies  from  a  sufficient  number  of  creditors  to  constitute  a 
quorum.  —  In  re  Andrew,  2  J.  B.  (N.  S.)  S.  C.  (N.  Z.)  257. 

Proxies. 
Creditor  may  vote  by  proxy.  Form  of  proxy.  General  proxy.  Power  of  attorney. 
Special  proxy.  No  proxy  may  vote  in  favour  of  resolution  benefiting  himself,  partner, 
or  employer.  For  purpose  of  first  meeting,  proxies  may  be  sent  by  telegraph.  96. 
1.  A  creditor  may  vote  either  in  person  or  by  proxy.  2.  Every  instrument  of  proxy 
shall  be  in  the  prescribed  form,  or  to  the  effect  thereof,  and  shall  be  signed  by  the 
creditor  before  a  Justice,  solicitor,  or  Postmaster,  and  must  be  produced  to  the 
Assignee  before  or  at  the  meeting  to  entitle  the  holder  thereof  to  vote,  and  may 
be  revoked  at  any  time  by  notice  to  the  Assignee.  3.  A  creditor  residing  or  being 
absent  more  than  ten  miles  from  the  place  of  meeting  may  give  a  general  proxy 
to  any  person,  and  any  creditor  may  give  a  general  proxy  to  his  manager  or  clerk, 
or  any  other  person  in  his  regular  employment;  and  in  such  latter  case  the  instru- 
ment of  proxy  shall  state  the  relation  in  which  the  person  to  act  thereunder  stands 
to  the  creditor.  4.  Any  person  holding  a  power  of  attorney  from  a  creditor  em- 
powering him  to  recover  debts  due  to  such  creditor  shall,  on  producing  such  power 
of  attorney  or  a  copy  thereof  authenticated  to  the  satisfaction  of  the  Assignee  be- 
fore or  at  the  meeting,  be  deemed  to  be  the  holder  of  a  general  proxy  from  such 
creditor,  and  may  vote  on  his  behalf.  5.  A  creditor  may  give  a  special  proxy  to  any 
person  to  vote  at  any  special  meeting  or  adjournment  thereof  for  or  against  any 
specific  resolution,  or  for  or  against  any  specific  person  as  supervisor.  6.  No  person 
acting  under  either  a  general  or  special  proxy  shall  vote  in  favour  of  any  resolution 
which  would  directly  or  indirectly  place  himself,  his  partner  or  employer,  in  a  po- 
sition to  receive  any  remuneration  out  of  the  estate  of  the  debtor  otherwise  than 
as  a  creditor  rateably  with  the  other  creditors  of  the  debtor,  or  as  a  supervisor. 
7.  For  the  purpose  of  the  first  meeting,  any  creditor  who  resides  more  than  fifty 
miles  from  the  place  may  lodge  his  proof  and  proxy  with  the  Assignee  in  the  district 
in  which  he  lives,  and  such  Assignee,  if  satisfied  that  such  proof  and  proxy  are  in 
due  form,  may  at  the  expense  of  such  creditor,  transmit  such  proof  and  proxy  to 
the  Assignee  having  charge  of  the  estate,  and  may  at  the  hke  expense  telegraph 
the  amount  of  the  debt  on  which  the  creditor  claims  to  vote,  and  the  name  of  the 
person  appointed  proxy,  and  any  other  particulars;  and  thereupon  such  person 
so  appointed  as  proxy  may  attend  the  meeting  and  vote  thereat.  —  E.  46  &  47 
Vic.  c.  52,  Sched.  I.,  §§  15—21;  53  &  54  Vic.  c.  71,  §  22. 

Voting. 

No  vote  until  proof.  No  vote  in  respect  of  unascertained  debt.  Secured  creditor 

only  to  vote  in  respect  of  debt  after  valuing,  etc.,  security.  Creditor  secured  by  bill 

to  produce  same,  and  value  security  for  purposes  of  voting.  Creditor  of  partnership 

may  prove  for  purposes  of  voting  against  one  bankrupt  partner.  97.  1.  At  any  meet- 
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ing  of  creditors  a  person  shall  not  be  entitled  to  vote  as  a  creditor  unless  at  or 
previously  to  the  meeting  he  has  duly  proved  a  debt  provable  under  the  bankruptcy 
to  be  due  or  owing  to  him.  2.  A  creditor  shall  not  vote  at  the  said  meeting  in  re- 
spect of  any  unhquidated  or  contingent  debt,  or  any  debt  the  value  of  which  is  riot 
ascertained.  3.  A  secured  creditor  may  vote  in  respect  of  the  debt  due  to  him 
only  after  valuing,  surrendering,  or  reaUsing  his  security  in  accordance  with  the 
provisions  hereinafter  contained  in  respect  of  secured  creditors.  4.  A  creditor  shall 
not  vote  in  respect  of  any  debt  on  or  secured  by  a  current  bill  of  exchange  or  pro- 
missory note  unless  he  is  willing  to  treat  the  habiUty  to  him  thereon  of  every  person 
who  is  Uable  thereon  antecedently  to  the  debtor,  and  who  is  not  a  bankrupt,  as  a 
security  in  his  hands,  and  to  estimate  the  value  thereof,  and,  for  the  purposes  of 
voting,  but  not  for  the  purposes  of  dividend,  to  deduct  it  from  his  proof ;  provided 
that  the  Assignee  may  at  any  time  require  the  production  of  such  bill  or  note. 
5.  If  an  order  of  adjudication  is  made  against  one  partner  of  a  firm,  any  creditor 
to  whom  that  partner  is  indebted  jointly  with  the  other  partners  of  the  firm,  or  any 
of  them,  may  prove  his  debt  for  the  purpose  of  voting  at  any  meeting  of  creditors, 
and  shall  be  entitled  to  vote  thereat.  6.  The  Assignee  shall  have  power  to  admit 
or  reject  a  proof  for  the  purpose  of  voting.  — E.  46  &  47  Vic.  c.  52,  Sohed.  I.,  §§  8 — 14. 

Part    VIII.     Proofs  of  Debt.     What  debts  are  provable. 

Demands  not  provable.  Debts  contracted  after  notice  of  act  of  bankruptcy  not 
provable.  Debts  provable.  98.  1.  Demands  in  the  nature  of  unhquidated  damages 
arising  otherwise  than  by  reason  of  a  contract,  promise,  or  breach  of  trust  shall 
not  be  provable  in  bankruptcy.  2.  A  person  having  notice  of  any  act  of  bankruptcy 
available  against  the  bankrupt  shall  not  prove  under  the  bankruptcy  for  any  debt 
or  Uabihty  contracted  by  the  bankrupt  subsequent  to  the  date  of  his  so  having 
notice  except  in  respect  of  a  debt  or  liability  contracted  for  the  supply  of  the  ne- 
cessaries of  hfe  for  the  use  of  the  bankrupt  and  his  family.  3.  Save  as  aforesaid, 
all  debts  and  habiUties,  present  or  future,  certain  or  contingent,  to  which  the  bank- 
rupt is  subject  at  the  date  of  adjudication,  or  to  which  he  becomes  subject  before 
his  discharge  by  reason  of  any  obligation  incurred  before  the  date  of  adjudication, 
shall  be  deemed  to  be  debts  provable  in  bankruptcy.  —  E.  46  &  47  Vic.  c.  52,  §  37 
(1 — 3).  —  Future  instalments  of  alimony  payable  to  the  wife  under  a  decree  of  judicial 
separation,  are  not  provable  in  bankruptcy.  —  In  re  Davidson,  Ex  parte  Davidson,  L.  R.  2  S.  C. 
(N.  Z.)  55.  Claims  arising  out  of  the  commission  of  a  felony  may  be  proved.  —  In  re  Pemberton, 
L.  R.  1  S.  C.  (N.  Z.)  61;  In  re  Waters,  Ex  parte  City  Advance  Co.,  L.  R.  5  S.  C.  (N.  Z.)  449. 
And  loans  made  by  a  wife  to  her  husband  out  of  her  separate  estate.  —  In  re  McGregor,  Ex  parte 
McGregor,  6  L.  R.  (N.  Z.)  672.  But  not  a  claim  based  upon  a  verdict  for  damages,  not  followed 
by  judgment.  —  Ex  parte  Polls,  In  re  Tonks,  3  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  1. 

Effect  of  proof. 
Proof  of  debt  an  election  to  take  benefit  of  bankruptcy.  99.  The  proving  or  claim- 
ing of  a  debt  or  demand  under  this  Act  shall  be  deemed  an  election  by  the  cre- 
ditor to  take  the  benefit  of  the  bankruptcy  with  respect  to  that  debt  or  demand, 
and  any  action,  suit,  or  proceeding  by  the  creditor  to  recover  such  debt  or  enforce 
such  demand  shall  be  ipso  facto  restrained. 

Debts,  how  and  when  proved. 
Creditors  to  prove  upon  adjudication.  Debts,  how  proved.  Affidavit  of  debt, 
by  whom  made.  Contents  of  affidavit.  Creditor  to  bear  cost  of  proving  debt.  Cre- 
ditor who  has  proved  may  examine  proofs  of  other  creditors.  Proof  may  be  amended. 
Formalities  of  amendment.  Proofs  to  be  lodged  within  two  months  from  adjudi- 
cation. Proof  by  companies.  100.  1.  Every  creditor  shall  prove  his  debt,  whether 
a  preferential  claim  or  not,  as  soon  as  may  be  after  the  making  of  the  order  of  ad- 
judication. 2.  A  debt  may  be  proved  by  delivering  or  sending  through  the  post 
in  a  prepaid  letter  to  the  Official  Assignee  an  affidavit  verifying  the  debt.  3.  The 
affidavit  may  be  made  by  the  creditor  himself,  or  by  some  person  authorised  by 
or  on  behalf  of  the  creditor;  and  if  made  by  a  person  so  authorised  it  shall  state 
his  authority  and  means  of  knowledge.  4.  The  affidavit  shall  contain  or  refer  to 
a  statement  of  account  showing  the  particulars  of  the  debt,  and  shall  specify  the 
vouchers,  if  any,  by  which  the  same  can  be  substantiated;  and  the  Official  Assignee 
may  at  any  time  call  for  the  production  of  the  vouchers.  5.  A  creditor  shall  bear 
the  cost  of  proving  his  debt,  unless  the  Cburt  specially  orders  otherwise.    6.  Every 
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creditor  who  has  lodged  a  proof  shall  be  entitled  to  see  and  examine  the  proofs  of 
other  creditors  before  the  first  meeting  and  at  aU.  reasonable  times.  7.  A  creditor 
may,  with  the  leave  of  the  Assignee,  from  time  to  time  amend  his  proof.  8.  Every 
amendment  of  a  proof  shall  be  made  subject  to  the  same  formalities  as  an  original 
proof,  and  shall  be  sworn  or  declared  to  in  the  same  manner.  9.  No  proof  shall 
be  admitted  or  amended  after  the  expiration  of  two  months  from  the  date  of  the 
adjudication,  except  under  special  circumstances  approved  by  the  Assignee  or  by 
the  Court  £is  sufficient  to  justify  the  delay.  10.  Companies  and  other  bodies  incor- 
porated or  authorised  to  sue  may  prove  by  an  agent,  who  shall  be  deemed  the  claim- 
ant, and  who  shall  in  his  affidavit  declare  that  he  is  such  agent,  and  that  he  is 
authorised  to  make  such  proof,  or  to  give  a  discharge  for  debts  due  to  the  com- 
pany. —  E.  46  &  47  Vie.  c.  52,  Sched.  II.,  §  1   (7). 

Admission  or  rejection  of  proofs. 

Assignee  to  examine  proofs  and  admit  or  reject.  Where  proof  improperly  ad- 
mitted. Court  may  make  order  where  Assignee  fails  to  decide  upon  proof.  Disallow- 
ance of  proof,  when  final.  Power  of  Assignee  to  examine  persons  respecting  proofs. 
Costs  of  examination.  101.  1.  The  Assignee  shall  have  power  to  accept  or  reject 
proofs  either  wholly  or  in  part,  and  he  shall  examine  every  proof  and  the  grounds 
of  the  debt,  and,  as  soon  as  conveniently  may  be,  admit  or  reject  it,  in  whole  or  in 
part,  or  require  further  evidence  in  support  of  it.  2.  If  he  rejects  a  proof,  he  shall 
give  notice  to  the  creditor  of  the  grounds  of  the  rejection.  3.  If  he  thinks  that 
a  proof  has  been  improperly  admitted,  the  Court  may,  on  the  application  of  the 
Assignee,  after  notice  to  the  creditor  who  made  the  proof,  expunge  the  proof  or 
reduce  its  amount.  4.  If  he  fails  to  decide  upon  the  admission  or  rejection  of  a 
proof  for  fourteen  days  after  notice  to  decide  upon  it  has  been  given  to  him  by 
the  bankrupt  or  any  creditor,  the  Court  may,  upon  the  application  of  the  bankrupt 
or  such  creditor,  admit  or  reject  such  proof,  or  make  such  other  order  as  it  thinks 
fit.  5.  If  within  thirty  days  after  the  Assignee  has  served  notice  on  any  creditor 
of  the  rejection  of  his  proof  such  creditor  does  not  apply  to  the  Court  to  reverse 
such  decision,  and  the  Court,  on  the  hearing  of  such  application,  does  not  reverse 
such  decision,  the  same  shall  be  final  and  conclusive  as  to  the  right  of  the  creditor 
to  prove  for  the  debt  or  claim  in  respect  of  which  the  proof  has  been  disallowed. 
6.  The  Assignee  shall  have  power  to  summon  before  him,  and  to  examine  on  oath  or 
otherwise,  any  person  who  has  tendered  or  made  a  proof,  whether  preferential  or 
otherwise,  or  who  has  made  a  declaration  or  statement,  and  may  also  summon 
before  him  any  such  person  or  any  person  capable  of  giving  evidence  concerning 
such  proof,  or  the  debt  sought  to  be  proved;  and,  in  case  any  person  so  summoned 
fails  to  attend,  or  refuses  to  be  sworn  or  to  give  evidence,  the  fourth  and  following 
subsections  of  section  ninety-two  hereof  shall  be  read  as  applicable  to  any  summons 
or  examination  under  this  section.  7.  All  costs  incident  to  such  order  and  exa- 
mination shall  be  paid  by  the  person  so  failing  or  refusing,  unless  the  Court  other- 
wise orders.  —  E.  46  &  47  Vic.  c.  52,  Sched.  II.,  §§  22 — 27.  —  For  an  application  of  subsection  4 
see  In  re  Fairbrother,  Ex  parte  Fairbrother,  16  L.  R.  (N.  Z.)  43. 

Proofs  by  secured  creditors. 
Secured  creditor  to  give  particulars  of  security  and  value.  Creditor  surrendering 
security  may  prove  for  whole  debt.  When  Assignee  dissatisfied  with  value  he  may 
require  property  to  be  offered  for  sale.  At  auction  Assignee  may  bid.  Amendment 
of  proof  by  secured  creditor.  On  payment  of  estimated  value  security  to  be  given  up. 
If  Assignee  does  not  take  over  security  at  value,  any  creditor  may  take  over  same. 
When  security  realised.  On  non-compliance  creditor  excluded  from  dividend.  No 
creditor  to  receive  more  than  twenty  shillings  in  the  pound.  Saving  of  rights  of  se- 
cured creditors.  102.  1.  A  secured  creditor  shall  state  in  his  proof  the  particulars 
of  his  security,  the  date  when  it  was  given,  and  the  value  at  which  he  estimates 
it,  and  shall  be  deemed  to  be  a  creditor  only  in  respect  of  the  balance  due  to  him 
after  deducting  the  value  so  estimated.  2.  If  a  secured  creditor  surrenders  his 
security  to  the  Assignee  for  the  general  benefit  of  the  creditors  he  may  prove  for 
the  whole  debt.  3.  If  the  Assignee  is  dissatisfied  with  the  value  at  which  a  secu- 
rity is  assessed,  he  may  require  that  the  property  comprised  in  any  security  so 
valued  be  offered  for  sale  at  such  times  and  on  such  terms  and  conditions  as  may 
be  agreed  on  between  the  creditor  and  the  Assignee,  or,  in  default  of  such  agree- 
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ment,  as  the  Court  may  direct.    4.  If  the  sale  be  by  pubhc  auction,  the  creditor, 
or  the  Assignee  on  behalf  of  the  estate,  may  bid  or  purchase.    5.  Where  a  creditor 
has  so  valued  his  security  he  may  at  any  time  amend  the  valuation  and  proof  on 
showing  to  the  satisfaction  of  the  Assignee  or  the  Court  that  the  valuation  and 
proof  where  made  bona  fide  on  a  mistaken  estimate;  but  every  such  amendment 
shall  be  made  at  the  cost  of  the  creditor,  and  upon  such  terms  as  the  Court  orders, 
unless  the  Assignee  allows  the  amendment  without  appUcation  to  the  Court;  and 
from  the  date  of  such  amendment  the  said  amended  proof  shall  be  the  proof  of 
that  creditor  for  all  purposes  under  this  Act.    6.  A  secured  creditor  shall,  on  appli- 
kation  made  by  the  Assignee  at  any  time  within  six  months  from  the  date  of  the 
proof,  but  before  the  declaration  of  the  final  dividend,  and  before  the  secured 
creditor  has  realised  his  security,  and  on  payment  of  the  value  of  his  security 
as  estimated  in  his  proof,  in  addition  to  the  reasonable  costs  of  any  attempted 
sale  under  subsection  three  of  this  section,  and  in  addition  to  such  sum  as  he  has 
expended  since  the  date  of  the  proof  in  the  improvement  of  the  property  forming 
the  security,  give  up  his  security  to  be  dealt  with  as  part  of  the  property  of  the  bank- 
rupt for  the  benefit  of  the  creditors.    7.  If  the  Assignee  does  not  wish  to  take  over 
any  security  as  in  the  last  preceding  subsection  mentioned,  any  creditor  may,  with 
the  consent  of  the  Assignee,  at  any  time  within  six  months  from  the  date  of  the 
proof,  but  before  the  declaration  of  the  final  dividend,  and  before  the  secured  cre- 
ditor has  realised  his  security,  and  upon  payment  of  the  value  of  such  security  as 
estimated  in  the  original  or  amended  proof,  in  addition  to  the  reasonable  costs  of 
any  attempted  sale  under  subsection  three  of  this  section,  and  in  addition  to»such 
sum  as  the  secured  creditor  may  have  expended  since  the  date  of  the  proof  m  the 
improvement  of  the  property  forming  the  security,  require  such  secured  creditor 
to  transfer  such  security  to  him  for  his  own  benefit,  and  he  shaU  thereupon  transfer 
such  security  accordingly.    8.  If  a  creditor  after  having  valued  his  security  subse- 
quently realises  it  before  the  declaration  of  a  final  dividend,  or  if  it  is  realised 
under  the  provisions  of  subsection  three  of  this  section,  the  net  amount  realised 
shall  be  substituted  for  the  amount  of  any  valuation  previously  made  by  the  cre- 
ditor, and  shall  be  treated  in  all  respects  as  an  amended  valuation  made  by  the  cre- 
ditor; but  if  the  security  is  a  mortgage  over  land,  and  the  mortgagee  becomes  the 
purchaser  thereof  under  the  provisions  of  The  Property  Law  Act,   1908,   or  The 
Land  Transfer  Act,  1908,  the  amount  to  be  substituted  shall  be  the  value  thereof 
as  agreed  upon  between  the  Assignee  and  the  secured  creditor,  or,  in  case  they 
do  not  agree,  as  fixed  by  arbitration  in  accordance  with  the  provisions  of  The 
Arbitration  Act,  1908,  the  costs  to  be  fixed  as  directed  by  the  arbitrators  or  um- 
pire.   9.  If  a  secured  creditor  does  not  comply  with  this  section  he  shall  be  exclud- 
ed from  all  share  in  any  dividend.     10.  Subject  to  the  provisions  of  this  section 
a  creditor  shall  in  no  case  receive  more  than  twenty  shiUings  in  the  pound,  and 
interest  as  provided  by  this  Act.     11.  Except  as  in  this  Act  expressly  provided, 
nothing  in  this  Act  shall  affect  the  power  of  any  secured  creditor  to  reaUse  or  other- 
wise deal  with  his  security  in  the  same  manner  as  he  would  have  been  entitled  to 
realise  und  deal  with  it  if   this  Act   had   not   been  passed.  —  E.  46  &  47  Vic.  c. 
52,    Sched.  II.,    §§  9 — 17.  —  See  section  107,    infra.     Where    a  secured  debt  is  inadvertently 
proved  without  giving  or  deducting  the  value  of  the  security,  the  Court  may  permit  an  amendment 
of  the  proof.  —  In  re  Winefield,  L.  R.  3  S.  C.  (N.  Z.)  394;  In  re  Fairbrother,  Official  Assignee  v. 
Baddeley,  25  L.  R.  (N.  Z.)  546.   So,  too,  where  the  security  was  valued  at  too  low  a  sum.  —  In 
re  Earp,  Ex  parte  National  Bank  of  New  Zealand,  9  L.  R.  (N.  Z.)  410.    For  procedure  in  cases 
where  a  mortgagee  seeks  to  prove  against  the  estate  for  the  whole  of  the  mortgage  debt  in- 
curred by  the  bankrupt  and  the  other  mortgagors,  and  secured  by  a  mortgage  on  lands  held 
in  common  by  the  mortgagors,  see  In  re  Jacobs,  9  L.  R.  (N.  Z. )  293.   See  also  Pharazyn  v.  Maun- 
eell,  L.  R.  2  S.  C.  401;  In  re  Cairns,  Ex  parte  New  Zealand  Land  Mortgage  Co.,  7  L.  R.  (N.  Z.)  42. 

Proofs  in  'particular  cases. 

Trade  discounts.  103.  A  creditor  proving  his  debt  shall  deduct  therefrom  all 
trade  discounts,  and  such  portion  of  any  discount  he  may  have  agreed  to  allow 
for  payment  in  cash  as  exceeds  five  per  centum  on  the  net  amount  of  his  claim. 
—  E.  46  &  47  Vic.  c.  52,  Sched.  II.,  §  8. 

Set-off.  104.  Where  mutual  credit  has  been  given  by  the  bankrupt  and  any 
other  person,  or  where  there  are  mutual  debts  between  the  bankrupt  and  any  other 
person,  or  where  any  person  entitled  to  prove  in  respect  of  any  debt  or  demand 
is  indebted  or  hable  to  the  bankrupt  in  respect  of  any  debt  or  demand,  the  account 


BANKBtTPTCY  ACT,  1908.  731 

between  the  bankrupt  and  such  person  shall  be  stated,  and  one  debt  or  demand 
may  be  set  against  another,  and  no  more  than  appears  due  on  either  side  on  the 
balance  of  account  shall  be  claimed  or  paid  on  either  side :  Provided  that  a  person 
shall  not  be  entitled  under  this  section  to  claim  the  benefit  of  any  set-off  against 
the  property  of  a  bankrupt  where  he  had,  at  the  time  of  giving  credit  to  the  bank- 
rupt, notice  of  an  available  act  of  bankruptcy  committed  by  the  bankrupt;  and 
a  creditor  claiming  the  benefit  of  a  set-off  shall,  in  his  proof,  declare  that  he  had 
at  the  time  of  giving  credit  no  notice  of  such  an  act  of  bankruptcy.  —  E.  46  &  47 
Vic.  o.  52,  §  38. 

Interest.  105.  When  a  debt  or  sum  certain  on  which  interest  is  not  reserved 
or  agreed  for  is  due  at  the  time  of  the  adjudication,  and  is  provable,  the  creditor 
may  prove  also  for  interest  at  the  rate  for  the  time  being  in  force  in  the  case  of 
judgment  debts  in  the  Supreme  Court  for  the  period  intervening  between  the  time 
when  the  debt  or  sum  was  payable,  if  it  was  payable  by  virtue  of  a  written  instru- 
ment at  a  certain  time,  or,  if  not,  then  between  the  time  when  demand  of  pay- 
ment was  made  in  writing,  with  a  notice  in  writing  that  interest  would  be  claimed 
from  that  demand  until  payment,  and  the  date  of  adjudication.  —  E.  46  &  47 
Vio.  o.  52,  Sched.  II.,  §  20. 

Debt  payable  at  future  time.  106.  Any  creditor  in  respect  of  a  debt  not  payable 
at  the  time  of  the  adjudication,  whether  on  a  negotiable  instrument  or  not,  may 
prove  the  debt  as  if  it  was  payable  presently,  allowing  thereout  discount  at  the 
rate  aforesaid  from  the  date  of  adjudication  until  the  time  when  the  debt  is  pay- 
able: Provided  that  no  discount  shaU  be  made  from  a  debt  payable  within  three 
months  of  the  adjudication.  —  E.  46  &  47  Vio.  o.  52,  Sched.  II.,  §  21. 

Debt  owing  on  invalid  security.  107.  A  creditor  secured  by  a  security  which  under 
the  provisions  of  this  or  any  other  Act  is  declared  wholly  or  in  part  void  against  the 
Assignee  in  the  bankruptcy  shall  be  entitled  to  prove  for  so  much  of  the  money 
which  is  justly  owing  to  him  and  is  not  admitted  to  be  secured  under  the  said  security. 

Where  bankrupt  liable  as  member  of  several  firms,  proof  may  be  made  against 
the  properties  liable.  Separate  creditors  may  prove  under  joint  adjudication.  108. 
1.  If  a  bankrupt  was  at  the  date  of  adjudication  hable  in  respect  of  distinct  contracts 
as  a  member  of  two  or  more  distinct  firms,  or  as  a  sole  contractor,  and  also  as  mem- 
ber of  a  firm,  the  circumstance  that  the  firms  are  in  whole  or  in  part  composed 
of  the  same  individuals,  or  that  the  sole  contractor  is  also  one  of  the  joint  con- 
tractors, shall  not  prevent  proof  in  respect  of  the  contracts  against  the  properties 
respectively  liable  on  the  contracts.  2.  Any  separate  creditor  of  a  bankrupt  shall 
be  at  hberty  to  prove  his  debt  under  any  adjudication  of  bankruptcy  made  against 
such  bankrupt  jointly  with  any  other  person.  —  E.  46  &  47  Vio.  o.  52,  Sched.  II.,  §  18. 

Assignee  to  estimate  value  of  contingent  debt.  Appeal  from  Assignee's  esti- 
mate. Liability  not  capable  of  estimate  not  provable.  Where  capable  of  estimation 
Court  may  estimate.  109.  1.  An  estimate  shall  be  made  by  the  Assignee  of  the 
value  of  any  debt  or  liabiUty  provable  under  the  bankruptcy  which,  by  reason 
of  its  being  subject  to  any  contingency  or  contingencies,  or  for  any  other  reason, 
does  not  bear  a  certain  value.  2.  Any  person  aggrieved  by  any  estimate  by  the 
Assignee  as  aforesaid  may  appeal  to  the  Court.  3.  If,  in  the  opinion  of  the  Court, 
the  value  of  the  debt  or  liabihty  can  not  be  fairly  estimated,  the  Court  may  make 
an  order  to  that  effect,  and  thereupon  the  debt  or  hability  shall,  for  the  purposes  of 
this  Act,  be  deemed  to  be  a  debt  not  provable  in  the  bankruptcy.  4.  If,  in  the 
opinion  of  the  Court,  the  value  of  the  debt  or  liabihty  can  be  fairly  estimated,  the 
Court  may  direct  the  value  to  be  assessed  before  the  Court  itself,  without  the  inter- 
vention of  a  jury,  and  may  give  all  necessary  directions  for  this  purpose,  and  the 
amount  of  the  value  when  assessed  shall  be  deemed  to  be  a  debt  provable  in  the 
bankruptcy.  —  E.  46  &  47  Vic.  c.  52,  §  37  (4—7). 

How  claim  for  unliquidated  damages  assessed.  110.  Where  the  bankrupt  is 
at  the  time  of  adjudication  liable,  under  a  contract  or  promise,  to  a  demand  in  the 
nature  of  unhquidated  damages,  then,  notwithstanding  that  such  contract  or  pro- 
mise has  not  been  broken  before  the  adjudication,  the  Assignee  may  agree  with 
the  person  claiming  as  to  the  amount  to  be  allowed  as  assessed  damages;  and  if 
the  Assignee  and  such  person  do  not  agree,  the  Court,  may  direct  the  damages 
to  be  assessed  before  the  Court  itself,  without  the  intervention  of  a  jury,  and  may 
give  all  necessary  directions  for  that  purpose,  and  the  damages  so  agreed  on  or 
assessed  may  be  proved  under  the  bankruptcy. 
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When  company  may  prove  for  unpaid  calls.  111.  Where  the  bankrupt  is  at 
the  time  of  the  adjudication  a  member  of  a  company  registered  under  any  Act  relating 
to  the  registration  of  companies,  and  not  in  the  course  of  being  wound  up  under 
that  Act,  the  company,  notwithstanding  that  the  Assignee  has  disclaimed  such 
shares,  may  prove  for  the  amount  of  calls  made  before  the  adjudication  in  respect 
of  the  shares  held  by  the  bankrupt  and  not  paid,  and  may  claim  for  the  value,  esti- 
mated as  the  Court  directs,  of  the  liability  to  calls  to  be  made  in  respect  of  such 
shares  within  one  year  after  the  adjudication:  Provided  that  in  estimating  such 
liabiUty  in  the  case  of  mining  companies  the  Court  shall  have  due  regard  to  the 
provisions  of  The  Companies  Act,  1908,  relating  to  the  forfeiture  of  shares  in  a 
mining  company  on  which  a  call  remains  unpaid. 

Clerks,  etc.,  may  prove  for  salary,  etc.,  beyond  preferential  claim.  112.  Any 
clerk,  servant,  artisan,  labourer,  or  workman  may,  in  addition  to  his  preferential 
claim  for  salary  or  wages  as  hereinafter  provided,  prove  and  obtain  a  dividend 
on  any  claim  he  may  have  for  salary  and  wages  beyond  that  hereinafter  made  a 
preferential  claim. 

Where  holder  of  marine  policy,  may  prove  though  not  benefecially  interested. 
113.  Where  a  policy  of  insurance  on  a  ship  or  on  goods  has  been  effected  with  the 
bankrupt  as  a  subscriber  or  underwriter,  the  person  effecting  the  policy  may  prove 
in  respect  thereof,  although  he  was  not  beneficially  interested  in  the  ship  or  goods. 

When  a  surety  for  bankrupt  may  prove.  114.  Where  any  person  is  at  the  time 
of  the  adjudication  surety  or  liable  for  any  debt  or  liabihty  of  the  bankrupt,  and 
pays  or  satisfies  the  debt  or  liability,  or  any  part  of  it  in  discharge  of  the  whole, 
although  he  does  so  after  the  adjudication,  the  following  provisions  shall  have 
effect:  a)  If  the  creditor  has  proved,  the  surety  or  person  liable  may  stand  in  his 
place  in  respect  of  the  proof;  b)  If  the  creditor  has  not  proved,  the  surety  or  per- 
son Hable  may  prove  for  the  payment  made  by  him  as  a  debt,  not  disturbing  for- 
mer dividends,  and  may  receive  dividends. 

Judgment  creditor  may  prove  for  costs  though  not  taxed  before  bankruptcy. 
115.  Every  person  who,  under  a  verdict,  judgment,  decree,  order,  or  rule  in  or 
of  any  Court  obtained  before  the  adjudication,  would  have  been  entitled  to  re- 
cover costs  from  the  bankrupt  if  he  had  not  become  bankrupt  may  prove  for  the 
amount  of  such  costs  when  taxed,  although  the  taxation  is  not  had  before  the  ad- 
judication. 

Proof  for  costs,  etc.,  payable  by  bankrupt  under  process  of  contempt.  116.  A 
person  entitled  to  enforce  against  the  bankrupt  payment  of  any  money,  costs,  or  ex- 
penses by  process  of  contempt  issuing  out  of  any  Court  may  prove  for  the  amount 
payable  under  the  process,  subject  to  such  ascertaining  of  the  amount  as  may 
properly  be  had  by  taxation  or  otherwise. 

Plaintiff  must  relinquish  action,  etc.,  before  proving.  117.  A  creditor  who  has 
brought  an  action  or  instituted  a  suit  against  a  bankrupt  in  respect  of  a  debt  or 
demand  provable  under  this  Act  shall  not  prove  a  claim  in  respect  of  that  debt 
or  demand  without  first  rehnquishing  the  action  or  suit.  Provided  that:  a)  Such 
creditor  shall  not  be  hable  by  reason  thereof  to  pay  the  costs  of  the  action  or  suit ; 
b)  Where  the  action  or  suit  is  against  the  bankrupt  jointly  with  any  other  person, 
the  relinquishment  thereof  as  against  the  bankrupt  shall  not  affect  the  action  or 
suit  as  against  that  other  person;  c)  If  the  bankruptcy  is  annulled,  the  creditor 
may  proceed  in  the  action  or  suit  as  if  he  had  not  proved  or  claimed. 

Part  IX.     Composition  with  Creditors. 

Resolution  to  accept  composition.  Resolution  confirming.  Notice  of  meeting 
to  pass  confirming  resolution.  Majority  of  creditors,  how  computed.  Application 
to  Court  to  confirm  resolution  Court  to  hear  report,  etc.,  before  approving.  Con- 
ditions on  which  Court  may  refuse  to  approve.  Composition  not  to  be  approved  un- 
less priorities  observed.  How  Court  testifies  approval.  Composition  approved  bind- 
ing on  creditors.  Court  may  rectify  errors  in  composition.  Approval  conclusive 
as  to  validity.  After  approval,  deed  of  composition  to  be  executed.  If  Court  satis- 
fied with  deed,  same  to  be  entered  and  bankruptcy  annulled.  Deed  to  be  registered 
against  lands.  Registration  to  pass  property  in  land.  When  deed  entered  bankrupt 
to  be  put  in  possession  of  property.  Remedy  in  case  of  default  in  payment  of  com- 
position.  Provisions  of  composition,  how  enforced.   Jurisdiction  of  Court.  On  appli- 
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cation  Court  to  proceed  as  in  bankruptcy.  Question  to  be  decided  as  in  banliruptey. 
Consequences  of  delay  in  passing  resolutions,  etc.  Distinct  compositions  may  be 
made  in  cases  of  partnership  bankruptcies.  Bankrupt  liable  for  unpaid  balances  of 
debts  incurred  by  fraud.  Assignee's  commission.  118.  1.  The  creditors  may,  by 
special  resolution,  accept  a  composition  in  satisfaction  of  the  debts  due  to  them  from 
the  bankrupt,  embodying  in  such  resolution  the  terms  of  the  composition.  2.  The 
confirming  resolution  may  vary  the  prehminary  resolution  so  that  the  terms  of 
the  composition  assented  to  by  such  confirming  resolution  are  not  more  unfavour- 
able to  the  creditors  than  those  specified  in  the  preliminary  resolution.  3.  The 
notice  of  the  meeting  to  pass  the  confirming  resolution  shall  state  generally  the 
terms  of  the  proposal  for  composition,  and  shall  be  accompanied  by  a  report  of 
the  Assignee  thereon.  4.  For  computing  the  requisite  majority  of  creditors  for 
the  passing  of  such  confirming  resolution  as  aforesaid,  if  the  proposal  for  com- 
position provides  for  the  payment  in  full  of  all  creditors  whose  respective  debts 
do  not  exceed  a  certain  amount,  that  class  of  creditors  shall  not  be  reckoned  either 
in  number  or  value.  5.  When  the  confirming  resolution  has  been  passed,  either 
the  bankrupt  or  the  Assignee  may  apply  to  the  Court  to  approve  the  composition, 
and  notice  of  the  apphcation  shall  be  given  to  each  creditor.  6.  The  Court  shall, 
before  approving  a  composition,  hear  a  report  of  the  Assignee  as  to  the  terms  of 
the  composition  and  as  to  the  conduct  of  the  debtor,  and  any  objection  which  may 
be  made  by  or  on  behalf  of  any  creditor.  7.  The  Court  may  refuse  to  approve  the 
composition  if  it  is  of  opinion :  a)  That  the  provisions  of  subsections  one,  two,  three, 
and  four  hereof  have  not  been  complied  with;  or  b)  That  the  terms  of  the  com- 
position are  not  reasonable  or  not  calculated  to  benefit  the  general  body  of  credi- 
tors; or  c)  That  the  bankrupt  has  committed  any  such  misconduct  as  would  justify 
the  Court  in  refusing,  quahfying,  or  suspending  his  discharge;  or  d)  That  for  any 
reason  it  is  not  expedient  that  the  composition  should  be  approved.  8.  No  com- 
position shall  be  approved  by  the  Court  which  does  not  provide  for  the  payment 
in  priority  to  other  debts  of  all  debts  directed  to  be  so  paid  in  the  distribution  of 
the  property  of  a  bankrupt.  9.  If  the  Court  approves  the  composition,  the  ap- 
proval may  be  testified  by  the  seal  of  the  Court  being  attached  to  the  deed  herein- 
after mentioned  containing  the  terms  of  the  composition,  or  by  the  terms  being 
embodied  in  an  order  of  the  Court.  10.  A  composition  so  approved  by  the  Court 
shaU  be  binding  on  all  the  creditors,  so  far  as  relates  to  any  debts  due  to  them  and 
provable  under  the  bankruptcy.  11.  At  the  time  a  composition  is  approved  the 
Court  may  correct  or  supply  any  accidental  or  formal  error  or  omission  therein, 
but  no  alteration  in  the  substance  of  the  composition  shall  be  made.  12.  The  ap- 
proval of  the  Court  shall  be  conclusive  as  to  the  vaHdity  of  the  composition.  13. 
Forthwith  after  the  Court  has  approved  a  composition  the  bankrupt  and  the  Assig- 
nee shall  execute  a  deed  of  composition  for  carrying  the  proposal  into  effect,  and 
such  deed  shall  be  produced  to  the  Court  by  the  Assignee,  who  shaU  forthwith 
apply  to  the  Court  to  confirm  the  said  deed.  14.  The  Court,  if  satisfied  that  the 
deed  is  in  conformity  with  the  composition  as  approved,  shaU  direct  the  deed  to 
be  entered  and  filed  in  the  Court,  and  shall  annul  the  adjudication  of  bankruptcy, 
and  the  deed  shall  thereupon  be  binding  in  all  respects  upon  aU  the  creditors  as 
if  they  had  severally  executed  the  same ;  and  the  property  of  the  bankrupt  shall  vest 
and  be  dealt  with  thereafter  as  provided  in  the  deed.  15.  When  any  such  deed 
of  composition  has  been  entered  by  the  Registrar  he  shall  indorse  thereon  the  fact 
of  such  entry  and  fihng  in  the  Court,  and  shall  deUver  the  deed  to  the  Assignee, 
who  shall  forthwith  have  the  deed  registered  in  the  proper  Deeds  or  Land  Re- 
gistry Office  against  any  lands  or  interest  therein  referred  to,  and  on  such  registration 
being  effected  shall  return  the  deed  to  the  file  in  the  Court.  16.  The  registration 
of  any  such  deed  shaU  be  sufficient  to  pass  any  land  affected  thereby,  and  to  vest 
such  land  in  accordance  with  the  terms  expressed  in  the  deed.  17.  When  any  such 
deed  of  composition  is  entered  by  the  Registrar  the  Assignee  shall  forthwith,  sub- 
ject to  the  provisions  of  the  said  deed,  put  the  bankrupt  (or,  as  the  case  may  be, 
the  trustee  under  the  composition)  into  possession  of  the  bankrupt's  property,  or 
such  of  it  as  is  in  possession  of  the  Assignee  and  as  is  intended  by  the  composition 
to  revest  in  the  debtor  or  trustee.  18.  When  default  is  made  in  payment  of  any 
composition  approved  by  the  Court  as  aforesaid,  either  by  the  debtor  or  the  trustee, 
if  any,  no  action  to  enforce  such  payment  shall  he ;  but  the  remedy  of  any  person 
aggrieved  shall  be  by  application  to  the  Court.     19.  The  provisions  of  any  com- 
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position  under  this  section  may  be  enforced  by  the  Court  on  a  motion  made  in  a 
summary  manner  by  any  person  interested,  and  any  disobedience  of  an  order  of 
the  Court  made  on  the  motion  shall  be  deemed  a  contempt  of  Court.     20.  Not- 
withstanding the  approval  of  a  composition,  and  whether  the  adjudication  of  bank- 
ruptcy is  annulled  or  not,  the  Court,  from  and  after  the  passing  of  the  preliminary 
resolution,  shall  continue  to  have  exclusive  jurisdiction  in  the  following  matters, 
namely:    a)  The  enforcement  in  any  respect  of  the  execution  of  the  trusts,  pow- 
ers, covenants,  or  other  provisions  of  the  deed  of  composition;  b)  The  hearing 
of  any  application  of  the  bankrupt,  or  of  any  trustee  or  inspector  acting  under  the 
deed,  or  of  any  creditor  or  person  claiming  to  be  a  creditor,  respecting  the  custody, 
distribution,  inspection,  management,  or  winding-up  of  the  bankrupt's  property  or 
affairs,  or  any  act  or  thing  relating  thereto  done  or  happening  after  the  execution  of 
the  deed  by  the  bankrupt;  c)  The  claim  of  any  person  to  be  a  creditor;  d)  The  audit 
or  examination  of  the  accounts  of  a  trustee  or  inspector;  e)  The  taxation  or  exami- 
nation of  the  costs  or  charges  of  a  solicitor,  accountant,  auctioneer,  broker,  or 
other  person  acting  or  employed  under  the  deed;  f)  Any  matter  for  the  submission 
whereof  to  the  Court  provision  is  made  by  the  deed.    21.  On  any  application  under 
the  preceding  subsection  the  Court  may  proceed  and  direct  and  authorise  proceed- 
ings with  respect  to  the  summoning  and  examination  of  the  bankrupt  and  wit- 
nesses, and  otherwise,  as  in  bankruptcy,  and  may  make  such  order  concerning 
the  subject  of  the  apphcation  and  the  costs  thereof  as  seems  just,  and  such  order 
shall  be  enforceable  as  an  order  in  bankruptcy.    22.  The  Court  shall  determine  aU 
questions  arising  under  the  deed  of  composition  according  to  the  law  and  practice 
in  bankruptcy,  so  far  as  the  same  are  applicable.    23.  If  the  confirming  resolution 
is  not  passed  within  one  month  after  the  passing  of  the  preliminary  resolution, 
or  if  the  composition  is  not  approved  by  the  Court  within  one  month  after  the 
passing  of  the  confirming  resolution,  or  if  the  deed  of  composition  is  not  executed 
by  the  bankrupt  within  seven  days  after  the  approval  of  the  composition  by  the 
Court,  the  proceedings  in  bankruptcy  shall,  immediately  on  the  expiration  of  any 
such  period,  go  on  as  if  there  had  been  no  resolution,  and  that  period  shall  not  be 
reckoned  in  the  calculation  of  time  for  any  of  the  purposes  of  this  Act.    24.  Where 
the  adjudication  is  against  members  of  a  partnership,  the  joint  creditors  and  each  class 
of  separate  creditors  may  make  distinct  compositions,  and,  if  so  made,  the  majorities 
of  creditors  required  for  passing  the  confirming  resolution  aforesaid  shall  be  distinct 
majorities  of  each  such  class,  but  otherwise  the  joint  and  separate  creditors  shall 
have  votes  as  one  body.    25.  The  delay  of  any  one  of  such  classes  of  creditors  in 
accepting,  or  their  failure  to  accept,  a  composition  shall  not  prevent  any  other 
of  such  classes  from  accepting  such  composition.     26.  Where  a  bankrupt  makes 
any  composition  with  his  creditors  he  shall  remain  liable  for  the  unpaid  balances 
of  any  debt  which  he  incurred  or  increased,  or  whereof,  before  the  date  of  the  com- 
position, he  obtained  forbearance  by  any  fraud:    Provided  that  the  defrauded 
creditor  has  not  assented  to  the  composition  otherwise  than  by  proving  his  debt 
and  accepting  dividends.    27.  No  deed  shall  be  entered  and  filed  in  the  Court  un- 
less the  commission,  as  specified  in  Part  II.  of  the  third  Schedule  hereto,  is  paid 
to  the  Assignee,  which  commission  shall  be  paid  into  the  Public  Account  and  form 
part  of  the  Consohdated  Fund.  —  E.  46  &  47  Vie.  c.  52,  §§  18, 19:  53  &  54  Vic.  c.  71.  §  3.  — 
See  Levin  v.  Death,  8  L.  R.  (N.  Z.)  150.    As  to  payment  of  commission  to  official  assignee,  see 
In  re  Johnson,  Ex  parte  Official  Assignee,  9  L.  R.  (N.  Z.)  286. 

Part  X.     Distribution  of  Assets.      Assignee's  bank  account. 

Assignee  to  pay  money  into  bank.  Separate  account  to  be  kept  for  each  estate. 
Penalty  for  not  paying  moneys  into  bank.  119.  1.  The  Assignee  shall  day  by  day, 
except  on  public  or  bank  holidays,  pay  aU  money  received  by  him  during  the  day 
into  such  bank  as  the  Governor  directs,  to  his  own  credit  as  "Official  Assignee 
for  the  bankrupt  estate  of  ".    2.  A  separate  account  for  each  estate  shall 

be  kept  by  the  Assignee  of  all  money  paid  into  or  withdrawn  from  the  bank  in 
respect  thereof;  and  aU  money  required  for  the  purposes  of  any  estate  shall  be 
withdrawn  from  the  sum  to  the  credit  of  estate  at  the  bank  aforesaid  by  cheques 
signed  by  the  Assignee,  which  must  either  be  crossed  or  made  payable  to  the  order 
of  the  recipient.  3.  If  an  Assignee  at  any  time  retains  in  his  hands  any  moneys 
contrary  to  the  provisions  of  this  section,  he  shall,  unless  he  explains  the  retention 
to  the  satisfaction  of  the  Justices  hearing  the  information,  be  liable  to  a  fine  not 
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exceeding  twenty  pounds  per  centum  upon  the  amount  so  retained,  and  shall  also 
be  liable  to  be  dismissed  from  his  office  and  to  pay  any  expenses  occasioned  by 
reason  of  his  default.  —  E.  46  &  47  Vic.  c.  52,  §§  74,  75. 

Application  of  assets  when  realised. 
Moneys  to  be  applied  by  Assignee  in  payment  of  costs  and  expenses  of  Assignee. 
Costs  of  petitioning  creditor.  Costs  of  petitioning  debtor.  Supervisor's  and  Assignee's 
commission.  Rent  due,  on  certain  conditions.  Wages  of  clerk  or  servant.  Wages 
of  artisan.  Fee  payable  to  apprentice.  Provable  debts.  Interest  on  proved  debts. 
Surplus  to  bankrupt.  120.  The  moneys  received  by  the  Assignee  by  the  realisation 
of  the  property  of  a  bankrupt  shall  be  applied  by  him  as  follows :  a)  First,  in  pay- 
ment of:  i)  All  costs,  charges,  allowances,  and  expenses  properly  incurred  by  or 
payable  by  the  Assignee  in  the  execution  of  his  office;  ii)  The  costs  and  expenses 
incurred  by  a  creditor  in  procuring  the  order  of  adjudication,  inclusive  of  and  sub- 
sequent to  the  preparation  and  filing  of  the  petition;  iii)  The  costs  and  expenses 
incurred  by  a  debtor  in  fihng  his  petition,  and  other  matters  consequent  thereon; 
b)  Secondly,  in  payment  of  all  commission  payable  to  the  supervisor  and  Assignee 
respectively,  as  specified  in  the  third  Schedule  hereto;  c)  Thirdly,  in  payment  of 
any  rent  for  any  period  not  exceeding  six  months  actually  due  and  payable  by 
the  bankrupt  at  the  date  of  adjudication,  if  there  were  at  that  date  goods  on  the 
premises  in  respect  of  which  the  rent  was  payable  liable,  but  for  the  bankruptcy, 
to  distress  for  rent:  Provided  that  no  person  entitled  to  a  preference  claim  for 
rent  hereunder  shall  be  entitled  to  more  than  the  value  of  such  goods  so  distrain- 
able,  such  value  to  be  fixed  by  the  Court  in  a  summary  way  in  the  event  of  the 
Assignee  and  landlord  not  agreeing  as  to  the  amount;  Provided  also  that  goods 
subject  to  a  vahd  and  duly  registered  security  under  The  Chattels  Transfer  Act, 
1908,  shall  not  be  deemed  to  be  liable  to  distress  for  the  purposes  of  this  section 
unless  they  realise  upon  sale  by  the  secured  creditor  more  than  the  amount  se- 
cured by  such  security,  in  which  case  the  right  of  priority  shall  attach  to  the  amount 
paid  to  the  Assignee  of  the  estate:  Provided  further  that  goods  which  the  bank- 
rupt is  entitled  to  select  under  the  next  succeeding  section  shall  not  be  deemed  to 
be  liable  to  distress  for  the  purposes  of  this  section;  d)  Fourthly,  in  payment  of: 
i)  All  wages  or  salary  of  any  clerk  or  servant  in  respect  of  services  rendered  to  the 
bankrupt  during  the  whole  or  any  part  of  the  four  months  immediately  preceding 
the  date  of  the  filing  of  a  debtor's  petition,  or  the  filing  of  a  creditor's  petition 
on  which  an  order  of  adjudication  is  made,  not  exceeding  one  hundred  pounds; 
ii)  All  wages  of  any  artisan,  labourer,  or  workman,  whether  skilled  or  unskilled, 
whether  payable  for  time  or  piecework,  in  respect  of  services  rendered  to  the  bank- 
rupt during  the  whole  or  any  part  of  the  four  months  immediately  preceding  the 
fihng  of  a  debtor's  petition,  or  the  filing  of  a  creditor's  petition  on  which  an  order 
of  adjudication  is  made,  not  exceeding  fifty  pounds;  iii)  Any  sum  ordered  by  the 
Court  to  be  paid  out  of  the  bankrupt's  estate  to  or  for  the  use  of  an  apprentice 
or  an  articled  clerk  under  section  eighty-three  hereof:  Between  themselves  the 
debts  mentioned  in  this  subsection  shall  rank  equally,  and  shall  be  paid  in  full, 
unless  the  property  of  the  bankrupt  is  insufficient  to  meet  them,  in  which  case 
they  shall  abate  in  equal  proportions  between  themselves:  e)Fifthly,  in  payment, 
pari  passu,  of  aU  debts  provable  and  proved  in  the  bankruptcy;  f)  Sixthly,  in  pay- 
ment of  interest  from  the  date  of  adjudication  on  all  debts  proved  in  the  bankruptcy 
at  the  rate  for  the  time  being  in  force  in  the  case  of  judgment  debts  in  the  Supreme 
Court;  g)  Seventhly,  in  payment  to  the  bankrupt  of  any  surplus.  — E.  51  &  52 
Vic.  u.  62,  §  1;  46  &  47  Vic.  c.  52,  §  65.  —  See  §  53,  supra,  §  128,  infra.  The  second  proviso  in 
subsection  c  adopts  the  view  of  Denniston,  J.,  in  Ward  &  Co.  v.  Fletcher,  Humphreys  &  Co., 
11  L.  R.  (N.  Z.)  610,  and  renders  obsolete  the  view  of  Richmond,  J.,  in  Bryson  v.  Bank  of  New 
South  Wales,  12  L.  R.  (N.  Z.)  712.  A  debtor  adjudged  bankrupt  on  his  own  petition  is  entitled 
to  a  refund  of  the  cost  of  filing  his  petition  and  the  costs  of  his  solicitor.  And  a  person  who  haa 
lent  money  to  the  bankrupt  to  enable  him  to  file  his  petition  is  likewise  entitled  to  preference.  — 
In  re  Bennett,   12  L.  R.  (N.  Z.)  332. 

i  1/  Bankrupt  to  select  furniture,  etc.,  to  value  of  £25.  121.  The  bankrupt  shall 
be  entitled  immediately  upon  adjudication  to  select  and  retain  as  his  own  property 
his  tools  of  trade  and  furniture  and  household  effects,  including  the  wearing-ap- 
parel of  himself  and  family,  to  the  value  in  the  opinion  of  the  Assignee  of  twenty- 
five  pounds:  Provided  that  this  provision  is  without  prejudice  to  any  vahd  se- 
curity there  may  be  over  the  same,  and  shall  not  confer  any  rights  upon  the  bank- 
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rupt  to  any  other  portion  of  his  property  if  his  tools  of  trade,  household  furniture, 
and  effects  do  not  in  the  opinion  of  the  Assignee  amount  in  value  to  twenty-five 
pounds,  or  are  subject  to  any  such  security.  —  E.  46  &  47  Vic.  o.  52,  §  44.  —  This 
property  is  not  subject  to  distress  for  rent.  —  §  120,  supra,  rendering  obsolete  Official  Assignee 
V.  Brown,  L.  R.  3  S.  C.  (N.  Z.)  152;  Official  Assignee  v.  Jackson,  6  L.  R.  (N.  Z.)  75. 

Creditors  may  give  back  portion  of  estate.  122.  The  creditors  may  by  resolution 
give  back  to  the  bankrupt  any  portion  of  his  estate,  but  shall  not  give  back  any 
portion  of  his  estate  exceeding  in  the  opinion  of  the  Assignee  fifty  pounds  in  value, 
except  by  a  special  resolution. 

Dividends. 
Assignee  to  declare  dividends  as  soon  as  possible.    Notice  of  dividends  to  be 
advertised,  etc..  Creditor  may  apply  for  order  requiring  Assignee  to  declare  dividend. 
Court  may  make  or  refuse  order.   In  declaring  dividends,  Assignee  to  provide  for 
debts  due  to  distant  creditors.  After  six  months,  not  obligatory  to  provide  for  distant 
creditors.   Dividends  of  creditor  who  is  late  in  proving.   Dividend  to  creditor  who 
has  amended  proof.  Dividend  to  creditor  who  has  reduced  proof.  Dividends  in  case 
of  joint  bankruptcies.    Final  dividend.    Production  of  bills  on  paying  dividend. 
123.    1.  Subject  to  the  retention  of  such  sums  as  may  be  necessary  for  the  costs 
of  administration  or  otherwise,  the  Assignee  shall,  with  all  convenient  speed,  de- 
clare and  distribute  dividends  among  the  creditors  who  have  proved  their  debts. 
2.  Notice  of  the  time  and  place  where  any  dividend  wiU  be  paid  shall  be  sent  to 
the  creditors,  and  shall  be  advertised.    3.  Any  creditor  who  has  proved  his  debt 
may  at  any  time  apply  to  the  Court  for  an  order  requiring  the  Assignee  to  proceed 
with  the  distribution  of  the  assets  of  any  estate  forthwith,  in  such  manner  as  the 
Court  directs,  having  regard  to  the  circumstances  of  the  case.    4.  In  any  such  case 
the  Court  may  make  such  order  as  it  thinks  fit,  or  may  refuse  to  make  any  such 
order.    5.  In  the  calculation  and  distribution  of  a  dividend  it  shall  be  obUgatory 
on  the  Assignee  to  make  provision  for  debts  provable  appearing  from  the  bankrupt's 
statements  or  otherwise  to  be  due  or  owing  to  persons  resident  in  places  so  distant 
from  the  place  where  the  Assignee  is  acting  that  in  the  ordinary  course  of  com- 
munication they  have  not  had  sufficient  time  to  tender  their  proofs  or  to  establish 
them  it  disputed,  and  also  for  debts  provable  in  respect  of  claims  not  yet  determined. 
6.  In  the  case  of  a  dividend  declared  after  the  expiration  of  six  months  after  ad- 
judication, it  shall  not  be  obhgatory  on  the  Assignee  to  make  provision  for  debts 
such  as  those  referred  to  in  the  last  preceding  subsection,  save  where  the  Court 
otherwise  orders.  7.  Any  creditor  who  has  not  proved  his  debt  before  the  declaration 
of  any  dividend  or  dividends  shall  be  entitled  to  be  paid  a  dividend  or  dividends 
out  of  any  moneys  for  the  time  being  remaining  in  the  hands  of  the  Assignee  available 
for  future  distribution  amongst  the  creditors,  but  he  shall  not  be  entitled  to  disturb 
the  distribution  of  any  dividend  declared  before  he  proved  his  debt.   8.  Any  creditor 
who  has  duly  amended  his  proof  after  the  declaration  of  a  dividend  shall,  if  his 
claim  is  increased  by  such  amendment,  be  entitled  to  be  paid  a  further  dividend 
in  respect  of  such  increase  out  of  any  moneys  for  the  time  being  remaining  in  the 
hands  of  the  Assignee  available  for  future  distribution  among  the  creditors;  but 
he  shall  not  be  entitled  to  disturb  the  distribution  of  any  dividend  declared  before 
the  said  proof  was  amended.    9.  Any  creditor  who  has  duly  amended  his  proof 
so  as  to  reduce  his  claim  after  receiving  a  dividend  shall  refund  to  the  Assignee 
the  dividend  received  on  the  amount  by  which  his  claim  is  thus  reduced.    10.  The 
creditors  of  two  or  more  bankrupts  jointly  shall  not  receive  any  dividend  out  of 
the  separate  property  of  any  one  of  such  bankrupts  until  his  separate  creditors 
have  received  the  full  amount  of  their  respective  debts,  nor  shall  any  separate  cre- 
ditor receive  a  dividend  out  of  the  joint  property  until  the  creditors  of  the  bank- 
rupts jointly  have  received  the  full  amount  of  their  respective  debts.    11.  When 
the  Assignee  has  converted  into  money  all  the  property  of  the  bankrupt,  or  so 
much  thereof  as  can  in  the  joint  opinion  of  himself  and  of  the  supervisors  (if  any) 
be  realised  without  needlessly  protracting  the  bankruptcy,  he  shaU  declare  a  final 
dividend.    12.    Subject  to  the  provisions  of  The  Bills  of  ExckaTige   Act,  1908, 
and  subject  to  the  power  of  the  Court  in  any  other  case  on  special  grounds  to  order 
production  to  be  dispensed  with,  every  biU  of  exchange,  promissory  note,  or  other 
negotiable  instrument  or  security  upon  which  proof  has  been  made  shaU  be  ex- 
hibited to  the  Assignee  before  payment  of  dividend  thereon,  and  the  amount  of 
dividend  paid  shall  be  indorsed  on  the  instrument.  —  E.  46  &  47  Vic.  o.  52,  §§  58,  60, 
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61.  —  For  an  application  of  subsection  7  see  In  re  McGregor,  Ex  parte  McGregor,  7  L.  R. 
(N.  Z.)  241.  For  an  application  of  subsection  10  see  In  re  Robins  and  Day,  Ex  parte  Gallagher. 
L.  R.  3  S.  C.  (N.  Z.)  93. 

Part  XI.     Discharge,      Examination  of  bankrupt. 

If  Assignee  or  creditors  desire  it,  bankrupt  to  be  publicly  examined.  Notice  of 
public  examination.  Assignee  to  file  report.  Assignee  or  creditor  may  examine 
bankrupt.  Bankrupt's  evidence  admissible  against  liim.  When  bankrupt  deemed 
to  have  passed  public  examination.  124.  1.  If  the  Assignee,  at  any  time  after  ad- 
judication and  before  the  making  of  an  absolute  order  of  discharge,  files  in  the 
Court  a  statement  to  the  effect  that  it  is  desirable  that  the  debtor  should  submit 
to  a  pubUc  examination,  or  if  the  creditors,  at  any  meeting  before  the  making  of 
an  absolute  order  of  discharge,  pass  an  ordinary  resolution  to  the  hke  effect,  and 
a  copy  of  such  resolution  verified  by  affidavit  of  the  Assignee  or  chairman  is  filed 
in  the  Court,  the  Court  shall  hold  a  pubUc  sitting  for  the  examination  of  the  bank- 
rupt on  the  next  sitting-day  after  the  expiration  of  seven  days  after  notice  of  the 
filing  of  such  statement  or  affidavit  is  served  on  the  bankrupt;  and  the  bankrupt 
shall  attend  thereat,  and  shall  be  examined  as  to  his  conduct,  dealings,  and  property. 
2.  At  least  seven  days'  notice  of  the  intention  to  hold  such  examination  shall  be 
advertised  by  the  Assignee,  and  shall  be  sent  to  the  creditors.  3.  Prior  to  such 
examination  the  Assignee  shall  file  in  the  Court  a  full  report  on  the  estate,  and  the 
conduct  of  the  bankrupt,  and  on  all  other  matters  with  which  it  is  desirable  for  the 
purposes  of  this  Act  that  the  Court  should  be  acquainted.  4.  The  Assignee,  or  any 
creditor  who  has  proved  his  claim,  or  the  soUcitor  for  the  Assignee  or  for  any  creditor 
who  has  proved  his  claim,  may,  without  any  notice  to  the  bankrupt,  examine  him. 
5.  The  bankrupt  shall  be  examined  upon  oath,  and  it  shall  be  his  duty  to  answer 
all  such  questions  as  the  Court  puts  or  allows  to  be  put  to  him.  6.  Such  notes  of 
the  examination  as  the  Court  thinks  proper  shall  be  taken  down  in  writing,  and 
shall  be  read  over  to  and  signed  by  the  debtor,  and  may  thereafter  be  used  in  evidence 
against  him  notwithstanding  anything  contained  in  this  Act,  and  they  shall  also 
be  open  to  the  inspection  of  any  creditor  or  his  sohcitor  at  all  reasonable  times. 
7.  The  bankrupt  shall  not  be  deemed  to  have  passed  his  pubhc  examination  until 
the  Court,  by  order,  declares  that  his  affairs  have  been  sufficiently  investigated, 
and  that  his  examination  is  finished.  —  E.  46  &  47  Vic.  c.  52,  §  17. 

Application  for  discharge. 

Bankrupt  may  apply  for  discharge  at  any  time.    Notice  of  application.    125. 

1.  A  bankrupt  may  at  any  time  after  adjudication  apply  to  the  Court  for  an  order 
of  discharge;  but  if  prior  to  the  day  of  hearing  a  statement  by  the  Assignee,  or  a 
copy  of  a  resolution  by  the  creditors,  to  the  effect  that  it  is  desirable  that  the  bank- 
rupt should  submit  to  a  pubhc  examination  has  been  filed,  then  the  application  for 
an  order  of  discharge  shall  be  adjourned  until  the  said  examination  is  finished. 

2.  Notice  of  the  day  on  which  the  bankrupt  proposes  to  make  the  application  for 
discharge  shall  be  advertised  by  the  bankrupt  and  sent  to  the  Assignee  and  aU  the 
creditors  at  least  two  weeks  prior  to  the  day  so  proposed.  3.  A  bankrupt  shall  apply 
for  his  discharge  within  four  months  of  the  date  of  his  adjudication:  a)  If  he  fails 
to  do  so  the  Assignee  may,  by  notice  in  writing,  require  him  to  apply  for  his  discharge, 
and  if  he  fails  for  ten  days  thereafter  to  take  all  necessary  steps  for  this  purpose 
the  Assignee  may  apply  to  the  Judge  to  have  the  bankrupt  committed  for  con- 
tempt of  Court;  b)  H  it  appears  to  the  Assignee  that  the  bankrupt  is  unable  to  pay 
the  Court  fees  and  outlay  incidental  to  his  application  for  discharge,  such  fees  shall, 
on  production,  of  a  certificate  by  the  Assignee  to  that  effect,  be  remitted,  and 
the  Assignee  shall  take  all  necessary  steps  and  pay  out  of  the  estate  all  other  outlay 
in  respect  of  the  application  for  the  bankrupt's  discharge;  c)  The  Judge  shall  have 
power  to  make  such  order  in  the  premises  as  he  thinks  proper.  —  E.  46  &  47 
Vic.  c.  52,  §  28;  53  &  54  Vic.  o.  71,   §  8. 

Hearing  of  application. 

The  Court  may  examine  Assignee.    Assignee  or  any  creditor  may  oppose  and 
examine.   Court  may  adjourn,  and  require  creditor  to  furnish  bankrupt  with  notice 
of  objections.    Assignee  to  file  report.    126.    1.  The  Court,  at  the  hearing,  may  ex- 
amine the  Assignee  as  to  the  bankrupt's  conduct  and  affairs.    2.  The  Assignee  or 
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any  creditor  who  has  proved  his  claim  may,  ■without  notice  to  the  bankrupt,  oppose 
the  bankrupt's  apphcation  for  an  order  of  discharge,  and  may  examine  him  as  to  any 
matter  or  thing  relating  to  his  estate,  and  as  to  his  transactions  and  conduct,  and 
as  to  the  alleged  causes  of  his  inabiUty  to  pay  his  debts.  3.  The  Court  may  adjourn 
the  hearing  of  any  such  apphcation  as  it  thinks  fit,  and  may  require  any  opposing 
creditor  to  furnish  the  bankrupt  before  the  time  appointed  for  the  adjourned  hearing 
vdth  a  written  statement  of  his  objections  to  the  bankrupt's  discharge.  4.  Prior 
to  the  day  appointed  for  the  hearing  of  an  apphcation  for  discharge,  if  he  has  not 
already  done  so,  the  Assignee  shaU  file  in  the  Court  a  full  report  on  the  estate  and 
the  conduct  of  the  bankrupt,  and  on  all  other  matters  with  which  it  is  desirable 
that  the  Court  should  be  acquainted.  —  E.  46  &  47  Vic.  c.  52,  §  28  (2).  —  A  creditor 
may  be  estopped  from  opposing  the  debtor's  discharge.  —  In  re  Beere,  O.  B.  &  F.  (S.  C.) 
(N.  Z.)  195. 

Powers  of  Court  to  grant  absolute,  suspended,  or  conditional  discharges.   127. 

On  the  hearing  of  an  apphcation  for  an  order  of  discharge  the  Court  may,  in  its 
own  absolute  discretion,  either:  a)  Grant  or  refuse  an  immediate  order  of  discharge; 
or  b)  Suspend  the  same  from  taking  effect  for  such  time  as  the  Court  thinks  fit ;  or 
c)  Grant  an  order  of  discharge  to  take  effect  upon  the  performance  of  any  condition 
or  conditions  touching  any  salary,  pay,  emoluments,  profits,  wages,  earnings,  or 
income  that  may  after  the  date  of  the  order  become  due  to  the  bankrupt,  and 
touching  property  of  the  bankrupt  acquired  after  the  date  of  the  order,  or  touching 
the  payment  of  any  of  the  preferential  claims  referred  to  in  the  next  section  hereof : 
or  d)  Grant  an  order,  subject  to  the  bankrupt  consenting  to  judgment  being  entered 
against  him  by  the  Assignee  for  the  whole  or  any  portion  of  the  balance  of  the 
debts  provable  under  the  bankruptcy  that  is  not  satisfied  at  the  date  of  his  discharge ; 
but  in  such  case  execution  shall  not  be  issued  on  the  judgment  without  leave  of 
the  Court,  which  leave  may  be  given  on  proof  that  the  bankrupt  has  since  his  dis- 
charge acquired  property  or  income  available  for  the  payment  of  his  debts:  Pro- 
vided that  the  Court  shall  not  grant  any  absolute  and  immediate  order  of  discharge 
if  it  appears  to  the  Court  that  the  bankrupt  has  been  guilty  of  any  offence  under 
this  Act,  or,  where  the  Court  is  satisfied,  upon  the  representation  of  any  creditor 
or  Assignee,  that  there  is  ground  to  believe  that  the  bankrupt  has  been  guilty  of 
any  such  offence,  or  where  the  Court  is  of  opinion  that  the  bankrupt  has  been  guilty 
of  misconduct  or  gross  negligence  in  the  conduct  of  his  business.  —  E.  53  &  54 
Vie.  0.  71,  §  8.  —  The  Court  may  suspend  the  order  of  discharge  if  it  deems  that  the  facts  warrant 
it,  even  though  there  is  no  opposition  to  an  immediate  discharge  by  any  creditor.  —  In  re  Quinn, 
3  J.  K.  (N.  S.)  S.  C.  (N.  Z.)  135.  As  to  practice,  see  In  re  Cummins,  2  J.  R.  (N.  S.)  S.  C.  (N.  Z.) 
191;  In  re  Sahnon,  4  J.  R.  (N.  S.)  S.  C.  (N.  Z.)  33;  In  re  Owen,  O.  B.  &  F.  (S.  C.)  (N.  Z.)  144. 

No  discharge  to  be  granted  unless  preferential  wages,  etc.,  paid.  128.  A  bankrupt 
shall  not  be  entitled  to  an  absolute  order  of  discharge  until  aU.  preferential  claims 
mentioned  in  paragraph  (d)  of  section  one  hundred  and  twenty  hereof  are  fuUy 
paid  and  satisfied,  unless  with  the  consent  of  the  persons  entitled  thereto.  —  This 
section  appHes  only  to  cases  where  the  wages  creditors  have  proved  their  claim.  —  In  re  Bissett, 
L.  R.  3  S.  C.  (N.  Z.)  354.  See  also  In  re  Ford,  8  L.  R.  (N.  Z.)  156  (overruling  In  re  Dunningham 
&  Kiug,  6  L.  R.  [N.  Z.]  222). 

Court  may  reverse  order  of  discharge.  Reversal  must  be  asked  for  on  facts  newly 
discovered.  Effect  of  reversal  on  third  persons.  After  reversal  Court  may  grant 
new  order  of  discharge.  129.  1.  At  any  time  within  two  years  after  the  grant  of 
an  absolute  order  of  discharge,  or  after  the  taking  effect  of  a  suspended  or  con- 
ditional order  of  discharge,  the  Court  may,  on  the  application  of  the  Assignee  or  of 
any  creditor,  reverse  such  order  of  discharge,  if  after  notice  to  the  bankrupt  any 
facts  are  established  to  the  satisfaction  of  the  Court  which,  had  they  been  known 
to  the  Court  at  the  time  of  granting  such  order,  would  have  justified  the  Court  in 
"refusing  to  grant  the  order  or  in  imposing  any  conditions  precedent  to  its  taking 
effect.  2.  No  such  apphcation  for  a  reversal  of  the  order  of  discharge  shall  be  enter- 
tained if  the  facts  upon  which  it  is  intended  to  be  based  were  known  to  or  could 
by  the  exercise  of  reasonable  dihgence  have  been  ascertained  by  the  Assignee  or 
the  creditor  making  the  apphcation  at  the  time  of  the  granting  of  the  order  of 
discharge.  3.  The  reversal  of  any  order  of  discharge  shall  not  prejudice  or  affect 
the  rights  or  remedies  which  any  other  person  would  have  had  in  case  such  reversal 
had  not  been  made,  and  any  property  acquired  by  the  bankrupt  since  the  granting 
of  the  order  which  is  reversed,  and  vested  in  him  at  the  date  of  such  reversal,  shall 
vest  in  the  Assignee  subject  to  any  incumbrances  thereon,  and  shall,  in  the  first 
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instance,  be  applied  by  the  Assignee  in  satisfaction  of  debts  incurred  by  the  bank- 
rupt since  the  date  of  the  order  so  reversed.  4.  Upon  the  Court  reversing  such 
order  of  discharge,  the  Court  may,  then,  or  at  any  subsequent  time,  grant  a  new 
order  of  discharge,  either  absolute,  suspended,  or  conditional. 

Repeated  applications  for  discharge.  130.  Any  bankrupt  may  apply  for  an 
order  of  discharge  from  time  to  time,  unless  the  Court  on  any  application  fixes  a 
period  within  which  he  shall  not  be  entitled  to  make  such  application. 

Court  may  grant  absolute  discharge  notwithstanding  failure  to  comply  with 
conditions.  131.  In  case  of  failure  to  comply  with  the  whole  or  any  of  the  con- 
ditions fixed  by  the  said  conditional  order  of  discharge,  the  Court  may  at  any  time 
grant  an  absolute  order  of  discharge  to  the  bankrupt  on  his  application,  if  the  Court 
is  satisfied  that  the  failure  to  comply  with  such  conditions  arises  from  circumstances 
for  which  the  bankrupt  cannot  justly  be  held  responsible. 

Effect  of  discharge. 
What  debts  discharge  releases  bankrupt  from.  132.  An  order  of  discharge 
shall  not  release  the  bankrupt  from:  a)  Any  debt  or  liability  incurred  by  means 
of  any  fraud  or  fraudulent  breach  of  trust  to  which  he  was  a  party;  b)  Any  debt 
or  liability  whereof  he  has  obtained  forbearance  by  any  fraud  to  which  he  was 
a  party;  c)  Any  judgment  debt  for  which  he  is  liable  under  section  one  hundred 
and  twenty-seven  hereof;  d)  Any  debt  on  a  recognisance,  and  any  debt  with  which 
the  bankrupt  may  be  chargeable  at  the  suit  of  the  Crown  or  any  person  for  any 
offence  against  a  statute  relating  to  any  branch  of  the  public  revenue,  or  at  the  suit 
of  the  Sheriff  or  other  public  officer  on  a  bail-bond  entered  into  for  the  appearance 
of  any  person  prosecuted  for  any  such  offence,  unless  the  Minister  of  Finance  cer- 
tifies in  writing  his  consent  to  his  being  discharged  therefrom :  but  it  shall  release 
the  bankrupt  from  aU  other  debts  provable  in  the  bankruptcy.  —  E.  46  &  47  Vic. 
c.  52,  §  30  (1,  2);  53  &  54  Vic.  c.  71,  §  10. 

Order  of  discharge  conclusive  evidence  of  bankruptcy.  133.  An  order  of  discharge 
shall  be  conclusive  evidence  of  the  bankruptcy  and  of  the  vahdity  of  the  pro- 
ceedings therein;  and  in  any  proceedings  instituted  against  a  bankrupt  who  has 
obtained  an  order  of  discharge  in  respect  of  any  debt  from  which  he  is  released  by 
such  order,  the  bankrupt  may  plead  that  the  cause  of  action  occurred  before  his 
discharge,  and  may  give  this  Act  and  the  special  matter  in  evidence.  —  E.  46  & 
47  Vie.  c.  52,  §  30  (3). 

Discharge  does  not  release  partners,  co-trustees,  joint  contractors,  or  sureties. 

134.  An  order  of  discharge  shall  not  release  any  person  who  at  the  date  of  adjudi- 
cation was  a  partner  or  co-trustee  with  the  bankrupt,  or  was  jointly  bound  or  had 
made  any  joint  contract  with  him,  or  any  person  who  was  surety  or  in  the  nature 
of  a  surety  for  him.  —  E.  46  &  47  Vic.  c.  52,  §  30  (4). 

Discharged  bankrupt  to  assist  Assignee.  135.  A  discharged  bankrupt  shall, 
notwithstanding  his  discharge,  give  such  assistance  as  the  Assignee  or  the  Court 
requires  in  the  realisation  and  distribution  of  such  of  his  property  as  is  vested  in 
the  Assignee;  and  if  he  without  reasonable  cause  fails  to  do  so  he  shall  be  guilty 
of  a  contempt  of  Court.  —  E.  46  &  47  Vie.  c.  52,  §  28  (7). 

Part  XII.    Annulling  of  Adjudication. 

When  Court  may  annul  adjudication.  As  to  disputed  debts  when  bankruptcy 
annulled.  Notice  of  annulling  to  be  advertised.  136.  1.  In  any  of  the  cases  following 
the  Court  may,  by  order,  on  the  application  of  any  person  interested,  annul  the 
adjudication,  and  thereupon  the  adjudication  shall  be  annulled  from  and  after 
the  date  of  the  order  annulling  it,  that  is  to  say:  a)  Where,  in  the  opinion  of  the 
Court,  an  order  of  adjudication  ought  not  to  have  been  made;  or  b)  Where  it  is 
proved  to  the  satisfaction  of  the  Court  that  the  debts  of  the  bankrupt  are  fully 
paid  or  satisfied;  or  c)  Where  the  Court  has  approved  a  composition,  or  in  any 
other  case  where  the  Court,  after  examining  the  Assignee  as  to  the  bankrupt's 
conduct  and  affairs,  is  satisfied  that  the  bankruptcy  was  caused  by  misfortune 
without  any  misconduct  on  the  part  of  the  bankrupt.  2.  For  the  purposes  of  this 
section  any  debt  disputed  by  the  bankrupt  shall  be  considered  as  paid  or  satisfied 
if  he  enters  into  a  bond,  in  such  sum  and  with  such  sureties  as  the  Court  approves, 
to  pay  the  amount  to  be  recovered  in  any  proceeding  for  the  recovery  of  or  con- 
cerning the  debt  with  costs.    3.  A  notice  of  every  order  annulling  an  adjudication 

47* 
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shall  be  forthwith  advertised  by  the  Assignee.  —  E.  46  &  47  Vic.  c.  62,  §§  14,  35.  — 
Under  the  Debtors  &  Oreditors  Act,  1876,  the  Court  had  no  power  to  annul.  —  Ex  parte 
Mackay,  In  re  Mackay,  2  J.  R.  (N.  S.)  (N.  Z.)  164  ;  Ex  parte  Findlay,  In  re  Young,  4  J.  R. 
(N.  S.)"S.  C.  (N.  Z.)  41  (distinguishing  Harding  V.  Hooper,  L.  R.  1  C.  A.  (N.  Z.)  315).  Under  the 
Bankruptcy  Act,  1883,  it  seems  that  an  adjudication  of  bankruptcy  could  be  annulled  without 
proof  that  the  debts  had  been  paid  in  full.  —  Ex  parte  Firth,  U  L.  R.  (N.  Z.)  7.  When  it  appears 
that  the  order  of  adjudication  should  not  have  been  made  owing  to  the  existence  of  an  equitable 
ground  against  such  adjudication,  the  adjudication  may  be  annulled.  —  In  re  Ell,  L.  R.  3  S.  C. 
(N.  Z.)  433  (see  also  cases  under  §  39,  supra).  Unless  the  creditor  was  not  given  notice  of  the 
existence  of  such  equitable  ground.  —  In  re  Lowrie,  9  L.  R.  (N.  Z.)  702.  Where  there  is  evidence 
of  the  existence  of  the  petitioning  creditor's  claim,  the  adjudication  will  not  be  annulled  on  the 
petition  of  such  creditor,  unless  he  can  show  affirmatively  that  no  act  of  banl^ruptoy  had  been 
committed.  —  In  re  MoQuade,  Ex  parte  Turner,  2  .1.  R.  (N.  Z.)  164.  See  also  In  re  WarmoU,  Ex 
parte  Public  Trustee,  7  L.  R.  (N.  Z.)  84;  Harding  v.  Hooper,  1  C.  A.  (N.  Z.)  315.  An  election 
to  take  the  benefit  of  a  bankruptcy  operates  as  a  waiver  of  irregularity  in  the  proceedings,  and 
such  creditor  can  not  petition  for  annulment.  —  In  re  McCallum,  L.  R.  1  S.  C.  (N.  Z.)  396.  As  to 
effect  of  composition,  see  Levin  v.  Death,  8  L.  R.   (N.  Z.)   150. 

Upon  making  of  order  annulling,  property  to  revest  in  bankrupt.  Annulling 
not  to  prejudice  past  acts  of  Assignee.  Annulling  to  release  Assignee.  137.  1.  Upon 
the  making  of  an  order  annulling  an  adjudication,  all  property  of  the  bankrupt 
vested  in  the  Assignee  under  the  bankruptcy,  and  not  at  the  date  of  the  order  an- 
nulling the  adjudication  sold  or  disposed  of  by  the  Assignee,  shall  revest  in  tlie 
bankrupt  without  the  necessity  of  any  conveyance,  transfer,  or  assignment  of  any 
kind.  2.  An  order  aimuUing  an  adjudication  shall  not  prejudice  or  affect  the  validity 
of  any  contract,  sale,  disposition,  or  payment  duly  made  or  anything  duly  done 
by  the  Assignee  prior  to  the  making  of  that  order.  3.  An  order  annuUing  an  adjudi- 
cation shall  have  the  effect  of  releasing  the  Assignee  from  his  administration  of  the 
estate  in  like  manner  as  if  an  order  for  his  release  had  been  made  under  section  one 
hundred  and  fifty  hereof.  —  E.  46  &  47  Vic.  u.  52,  §  35.  —  The  revesting  of  the  property 
in  the  bankrupt  is  subject  to  the  provisions  of  any  deed  of  arrangement  that  may  have  been 
made.  —  Hurrey  v.  Bank  of  New  South  Wales,  L.  R.  1  C.  A.  (N.  Z.)  115  (decided  under  the  Debtors 
&  Creditors  Act,  1876). 

Part  XIII.    Penal. 

Crimes  by  bankrupt.  Trading  on  fictitious  capital.  Contracting  debts.  Omit- 
ting to  keep  books.  Failure  to  keep  usual  books.  Vexatious  defences.  Fraudulent 
gifts,  etc.  Concealing,  etc.,  property  before  judgment.  Speculation  and  extravagance, 
etc.  Payments  out  of  regular  course  of  business.  Failing  to  discover  property.  Not 
delivering  up  property,  etc.  Material  omissions  in  statement.  Not  informing  As- 
signee of  false  proof.  Preventing  production  of  book,  etc.  Destroying  book,  etc. 
Concealing  or  fraudulently  removing  property.  Accounting  for  property  by  fictitious 
losses.  Obtaining  property  on  credit  by  fraud,  etc.  Fraudulently  obtaining  consent 
of  creditors.  Absconding.  Getting  credit  as  undischarged  bankrupt.  Giving  fraud- 
ulent preference.  138.  Every  person  adjudged  bankrupt  shall  be  deemed  to  have 
committed  a  crime,  and  on  conviction  is  liable  to  two  years'  imprisonment  with 
or  without  hard  labour,  who :  a)  Has  carried  on  trade  by  means  of  fictitious  capital; 
or  b)  Could  not  have  had,  at  the  time  when  any  of  his  debts  were  contracted,  any 
reasonable  or  probable  expectation  of  being  able  to  pay  the  same,  as  well  as  all 
his  other  debts;  or  c)  Has,  with  intent  to  conceal  the  true  state  of  his  affairs,  wil- 
fully omitted  at  any  time  to  keep  proper  books  or  accounts;  or  d)  Has,  within  three 
years  before  the  commencement  of  the  bankruptcy,  failed  to  keep  such  books  of 
account  as  are  usual  and  proper  in  the  business  carried  on  by  him,  and  as  suffi- 
ciently set  forth  his  business  transactions  and  disclose  his  financial  position;  or 
e)  Has  put  any  of  his  creditors  to  unnecessary  expense  by  frivolous  or  vexatious 
defence  to  any  action  or  suit  to  recover  any  debt  or  money  due  from  him;  or  f)  Has 
with  intent  to  defraud  his  creditors,  or  any  of  them,  made  or  caused  to  be  made 
any  gift,  delivery,  or  transfer  of  or  any  charge  on  his  property;  or  g)  Has,  with 
intent  to  defraud  his  creditors,  concealed  or  removed  any  part  of  his  property 
since  or  within  two  months  before  the  date  of  any  unsatisfied  judgment  or  order 
for  payment  of  money  obtained  against  him;  or  h)  Has,  by  rash  and  hazardous 
speculations,  gambling,  drunkenness,  or  unjustifiable  extravagance  in  living, 
brought  about  his  bankruptcy;  or  i)  Within  tliree  years  before  the  commencement 
of  the  bankruptcy,  has  made  payments  out  of  the  regular  course  of  his  business, 
not  being  for  the  ordinary  expenses  of  himself  or  his  family,  unless  it  is  proved 
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that  such  payments  were  justifiable;  or  j)  Does  not  to  the  best  of  his  knowledge 
and  belief  fully  and  truly  discover  to  the  Assignee  all  his  property,  and  how,  and  to 
whom,  and  for  what  consideration,  and  when  he  disposed  of  any  part  thereof, 
except  such  part  as  has  been  disposed  of  in  the  ordinary  way  of  his  trade  (if 
any)  or  laid  out  in  the  ordinary  expenses  of  his  family,  unless  it  is  proved  that 
he  had  no  intent  to  defraud;  or  k)  Does  not  deliver  up  to  or  to  the  order  of 
the  Assignee:  i)  All  such  part  of  his  property  as  is  in  his  custody  or  under  his 
control,  and  which  he  is  required  by  law  to  deliver  up,  unless  it  is  proved  that 
he  had  no  intent  to  defraud;  and  ii)  All  books,  documents,  papers,  and  writings  in 
his  custody  or  under  his  control  relating  to  his  property  or  affairs,  unless  it  is  proved 
that  he  had  no  intent  to  defraud ;  or  1)  Fails  to  deliver  up  possession  to  the  Assignee 
of  any  part  of  his  property  which  is  divisible  amongst  his  creditors,  and  which  may 
for  the  time  being  be  in  his  possession  or  under  his  control,  unless  it  is  proved  that 
he  had  no  intent  to  defraud;  or  m)  Makes  any  material  omission  in  any  statement 
relating  to  his  affairs,  unless  it  is  proved  that  he  had  no  intent  to  defraud ;  or  n)  Know- 
ing or  beUeving  that  a  false  debt  has  been  proved  by  any  person  under  the  bank- 
ruptcy, fails  for  the  period  of  one  month  to  inform  the  Assignee  thereof;  or  o)  After 
the  presentation  of  a  bankruptcy  petition  by  or  against  him,  prevents  the  pro- 
duction of  any  book,  document,  paper,  or  writing  affecting  or  relating  to  his  pro- 
perty or  affairs,  unless  it  is  proved  that  he  had  no  intent  to  conceal  the  state  of 
his  affairs  or  to  defeat  the  law ;  or  p)  After  the  presentation  of  a  bankruptcy  petition 
by  or  against  him,  or  within  two  years  next  before  such  presentation:  i)  Conceals, 
destroys,  mutilates,  or  falsifies,  or  is  privy  to  the  concealment,  destruction,  muti- 
lation, or  falsification  of  any  book  or  document  affecting  or  relating  to  his  property 
or  affairs,  unless  it  is  proved  that  he  had  no  intent  to  conceal  the  state  of  his  affairs 
or  to  defeat  the  law;  or  ii)  Makes  or  is  privy  to  the  making  of  any  false  entry  in 
any  book  or  document  affecting  or  relating  to  his  property  or  affairs,  unless  it  is 
proved  that  he  had  no  intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the 
law;  or  iii)  Fraudulently  parts  with,  alters,  or  makes  any  omission,  or  is  privy  to 
the  fraudulently  parting  with,  altering,  or  making  any  omission,  in  any  document 
affecting  or  relating  to  his  property  or  affairs;  or  q)  After  the  presentation  of  a 
bankruptcy  petition  by  or  against  him,  or  within  two  years  next  before  such  pre- 
sentation: i)  Conceals  any  part  of  his  property  to  the  value  of  ten  pounds  or  up- 
wards, or  conceals  any  debt  due  to  or  from  him,  unless  it  is  proved  that  he  had  no 
intent  to  defraud;  or  ii)  Fraudulently  removes  any  part  of  his  property  of  the  value 
of  ten  pounds  or  upwards;  or  r)  After  the  presentation  of  a  bankruptcy  petition 
by  or  against  him,  or  at  any  meeting  of  his  creditors  within  twelve  months  next 
before  such  presentation,  attempts  to  account  for  any  part  of  his  property  by  fic- 
titious losses  or  expenses;  or  s)  Within  three  years  next  before  the  presentation  of 
a  bankruptcy  petition  by  or  against  him:  i)  By  any  false  representation,  or  other 
fraud,  or  by  any  false  balance-sheet  or  other  false  statement  of  his  affairs,  or  under 
the  false  pretence  of  carrying  on  business  and  dealing  in  the  ordinary  course  of  trade, 
has  obtained  any  property  on  credit  and  has  not  paid  for  the  same,  unless  it  is  prov- 
ed that  he  had  no  intent  to  defraud;  or  ii)  Pawns,  mortgages,  pledges,  or  disposes 
of,  otherwise  than  in  the  ordinary  way  of  trade,  any  property  which  he  has  obtained 
on  credit  and  has  not  paid  for,  unless  it  is  proved  that  he  had  no  intent  to  defraud ; 
or  t)  Is  guilty  of  any  false  representation  or  other  fraud  for  the  purpose  of  obtaining 
the  consent  of  his  creditors  or  any  of  them  to  any  agreement  with  reference  to  his 
affairs  or  his  bankruptcy;  or  u)  After  the  presentation  of  a  bankruptcy  petition  by 
or  against  him,  or  within  twelve  months  before  such  presentation,  quits  New  Zea- 
land and  takes  with  him,  or  attempts  or  makes  preparation  for  quitting  New  Zealand 
and  for  taking  with  him,  any  part  of  his  property  to  the  amount  of  twenty  pounds 
or  upwards  that  ought  by  law  to  be  divided  amongst  his  creditors,  unless  it  is  proved 
that  he  had  no  intent  to  defraud;  or  v)  Before  he  obtains  his  absolute  order  of 
discharge,  or  before  a  suspended  or  conditional  order  of  discharge  takes  effect 
under  this  Act,  obtains  credit  to  the  extent  of  twenty  pounds  or  upwards  from 
any  person  without  informing  such  person  that  he  is  an  undischarged  bankrupt ;  or 
w)  Has,  within  three  months  before  the  commencement  of  the  bankruptcy,  when 
unable  to  pay  his  debts  as  they  became  due,  given,  with  intent  to  defraud  his  other 
creditors,  an  undue  preference  to  any  of  his  creditors.  —  Statements  made  by  a 
bankrupt  in  answer  to  questions  put  to  him  at  a  meeting  of  creditors  are  admissible  in  evid- 
ence against  him  in  criminal  prosecutions  under  the  Bankruptcy  Act.  —  Regina  v.  O'Neill, 
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L.  R.  3  C.  A.  (N.  Z.)  298.  See  also  Regina  v.  Bratby,  7  L.  R.  (N.  Z.)  375,  and  §  124  (5),  supra. 
The  penal  provisions  of  the  Act  can  not  be  given  a  retroactive  effect  so  as  to  apply  to  acts  com- 
mitted prior  to  the  coming  into  force  of  the  Act.  —  Regina  v.  Harper,  12  L.  R.  (N.  Z.)  413.  As  to 
practice  in  sending  telegraphic  information  of  warrant,  see  Hay  v.  Thomson,  7  L.  R.  (N.  Z.) 
579.  See  also  In  re  Grindley,  11  L.  R.  (N.  Z.)  130  (under  paragraph  d);  In  re  Allen,  11  L.  R. 
(N.  Z.)  133  (under  paragraphs  d  and  h);  Simpson  v.  Reginam,  1  C.  A.  (N.  Z.)  299  (under  para- 
graph b);  Regina  v.  Vale,  L.  R.  1  C.  A.  (N.  Z.)  154  (under  paragraph  m);  Farnshaw  v.  Reginam, 
1  C.  A.  (N.  Z.)  381  (under  paragraph  m). 

Persons  charged  with  a  crime  may  be  dealt  with  summarily.  139.  Where  any 
person  is  charged  before  Justices  with  a  crime  under  the  last  preceding  section, 
they  may,  if  they  think  it  expedient  so  to  do,  and  if  the  person  so  charged,  when 
informed  by  the  Justices  of  his  right  to  be  tried  by  a  jury,  does  not  object  to  being- 
dealt  with  summarily,  deal  summarily  with  the  charge:  Provided  that  the  term 
of  imprisonment  to  be  awarded  by  such  Justices  shall  not  exceed  six  months  with 
or  without  hard  labour.  —  As  to  what  constitutes  a  sufficient  order  for  commitment, 
see  In  re  Crow,  L.  R.  4  S.  C.  (N.  Z.)  268;  Regina  v.  Bratby,  7  L.  R.  (N.  Z.)  375. 

Bailee  defined.  140.  Every  person  who  is  in  possession  of  the  whole  or  any 
part  of  the  estate  of  any  bankrupt  after  such  estate  has  become  vested  in  the 
Assignee  shall,  with  respect  to  the  estate  so  in  his  possession,  be  deemed  to  be  a 
bailee,  and  shall  be  liable  accordingly. 

Inserting  notices  in  newspaper  without  authority  an  offence.  141.  Every  person 
who  inserts  or  causes  to  be  inserted  in  any  newspaper  any  notice  or  advertisement 
under  or  purporting  to  be  under  this  Act  without  authority,  or  knowing  the  same 
to  be  false  in  any  material  particular,  commits  an  offence  against  this  Act,  and  is 
liable  for  every  such  offence  to  a  fine  not  exceeding  twenty  pounds,  or  to  imprison- 
ment for  any  term  not  exceeding  three  months  with  or  without  hard  labour. 

False  declaration,  etc.  142.  Every  person  who  wilfully  and  with  intent  to  de- 
fraud makes  any  affidavit  or  statement  of  account  for  the  purposes  of  this  Act 
which  is  untrue  in  any  material  particular,  knowing  the  same  or  any  statement 
on  which  it  is  indorsed  or  to  which  it  is  appended  to  be  untrue  in  any  material 
particular,  commits  a  crime,  and  is  liable  on  conviction  to  be  imprisoned  for  any 
t«rm  not  exceeding  two  years  with  or  without  hard  labour. 

Miscellaneous. 
Court  to  have  power  to  commit  for  trial.  143.  Every  Court  having  jurisdiction 
in  bankruptcy  shall  have  all  powers  and  jurisdiction  requisite  for  the  purpose  of 
committing  for  trial  any  bankrupt  where  there  is,  in  the  opinion  of  the  Court, 
ground  to  believe  that  the  bankrupt  has  been  guilty  of  any  offence  which  is  made 
a  crime  under  this  Act,  and  for  granting  or  refusing  bail  to  any  such  bankrupt. 

—  E.  46  &  47  Vic.  c.  52,  §  165. 

When  Assignee's  duty  to  prosecute.  144.  It  shall  be  the  duty  of  the  Assignee, 
when  he  has  reason  to  suspect  that  any  person  has  committed  an  offence  under 
this  Act,  to  lay  the  facts  of  the  case,  so  far  as  he  is  acquainted  with  them,  before 
any  person  acting  as  Crown  Solicitor  or  Crown  Prosecutor  in  the  district  of  the  Court 
which  has  jurisdiction  in  the  bankruptcy  in  regard  to  which  the  offence  is  supposed 
to  have  been  committed,  and  if  such  Crown  Solicitor  or  Crown  Prosecutor  certifies 
that  there  are  reasonable  grounds  for  a  prosecution,  then  the  Assignee  shall  lay 
an  information  against  such  person.  —  See  §  169,  infra. 

Prosecutions  to  be  conducted  as  ordinary  criminal  prosecutions,  and  ex- 
penses paid  by  Crown.  145.  Where  any  person  is  charged  with  a  crime  under  this 
Act,  and  the  certificate  of  the  Crown  Solicitor  or  Crown  Prosecutor  has  been  ob- 
tained to  the  prosecution  as  hereinbefore  mentioned,  the  prosecution  shall  be 
conducted  as  an  ordinary  criminal  prosecution,  and  all  the  expenses  of  the  prose- 
cution, including  the  expenses  of  the  proceedings  before  the  Justices,  shall  be 
allowed  and  paid  out  of  any  moneys  appropriated  by  Parliament  for  criminal  pro- 
secutions, unless  the  Court  orders  the  same  to  be  paid  out  of  the  bankrupt's  estate. 

—  E.  46  &  47  Vic.    c.  52,   §  166. 

Essentials  of  indictment.  146.  In  an  indictment  for  a  crime  under  this  Act 
it  shall  be  sufficient  to  set  forth  the  substance  of  the  offence  charged,  in  or  to  the 
effect  of  the  words  of  this  Act  specifying  the  offence,  or  as  near  thereto  as  circum- 
stances admit,  without  alleging  or  setting  forth  any  debt,  act  of  bankruptcy,  ad- 
judication, or  any  proceedings  in,  or  order,  warrant,  or  document  of  any  Court 
acting  under  this  Act. 
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Indictment  not  to  be  quashed  by  technicalities.  147.  No  indictment  shall  b© 
quashed  for  any  technical  defect  therein,  or  any  formal  defect  therein  appearing 
on  the  face  thereof,  but  every  such  indictment  shall,  either  before  or  after  verdict, 
as  required,  be  amended  by  the  Judge  and  the  trial  proceed  as  if  such  defects 
respectively  had  not  occurred,  and  a  conviction  shall  be  had  in  every  case  where 
the  evidence  at  the  trial  manifests  that  an  offence  has  been  committed. 

Part  XIV.     Miscellaneous.     Rights  of  the  Grown. 

This  Act  binds  the  Crown.  148.  Save  as  herein  provided,  the  provisions  of  this 
Act  relating  to  the  remedies  against  the  property  of  a  debtor,  the  priorities  of  debts, 
the  effect  of  a  composition,  and  the  effect  of  a  discharge  shall  bind  the  Crown. 
—  E.  46  &  47  Vic.  c.  52.  —  As  to  the  priority  of  the  Crown  under  the  Bankruptcy  Act,  1883,  see 
In  re  Donne,  L.  R.  4  S.  C.  (N.  Z.)  321. 

Accounts  and  audit. 
Assignees  to  keep  proper  boolcs  of  account.  To  be  audited  by  Audit  Office.  Ac- 
counts, when  audited,  open  to  inspection.  Assignee  to  prepare  statement  of  accounts, 
and  Audit  Office  to  report  thereon  and  to  file  report.  Filed  statement  to  be  verified. 
Filing  of  statement  and  Auditor's  report  to  be  advertised.  149.  1.  Every  Assignee 
under  this  Act  shall  keep  proper  books  of  account,  showing  a  debtor  and  creditor 
account  of  his  receipts  and  payments,  and  of  the  balance  belonging  to  each  estate 
of  which  he  is  Assignee,  in  the  prescribed  form,  and  shall  whenever  required  by 
the  Court  verify  the  same  by  statutory  declaration.  2.  The  accounts  of  every  As- 
signee or  agent  of  the  same,  and  of  all  estates  coming  into  his  hands,  shall  be  audited 
by  the  Audit  Office,  and  the  Controller  and  Auditor- General  shall  have  the  same 
powers  in  respect  to  all  moneys  belonging  to  any  estate  in  bankruptcy  and  to 
all  persons  dealing  therewith  as  he  has  by  virtue  of  any  Act  for  the  time 
being  in  force  in  respect  to  the  public  moneys  and  to  persons  dealing  therewith. 
3.  lie  accounts  so  audited  shall  be  open  to  the  inspection  of  any  creditor,  or  of 
the  bankrupt,  or  of  any  person  interested.  4.  Within  one  month  after  the  notice 
of  the  distribution  of  a  final  dividend  in  any  estate  is  advertised,  or  when  the  whole 
of  the  estate  is  realised  if  it  is  insufficient  to  pay  a  dividend,  the  Assignee  shall 
prepare  and  submit  to  the  Audit  Office  a  statement  of  accounts  and  balance-sheet, 
showing  in  detail  his  receipts  and  payments  in  respect  to  such  estate;  and  the 
Audit  Office  shall  forthwith  prepare  a  report  on  such  statement  of  accounts  and 
balance-sheet,  and  file  such  report  and  statement  and  balance-sheet  in  the  Court, 
and  give  notice  to  the  Assignee  of  such  filing.  5.  Every  statement  of  accounts  and 
balance-sheet  so  submitted  shall  be  verified  by  a  statutory  declaration  of  the 
Assignee,  and  with  the  report  of  the  Audit  Office  shall,  when  filed  as  aforesaid,  be 
open  to  inspection  without  fee  by  the  bankrupt,  or  by  any  creditor,  or  by  any 
person  interested.  6.  Notice  of  the  filing  of  every  such  statement  of  accounts  and 
the  report  of  the  Audit  Office  shall  be  advertised  by  the  Assignee.  7.  If  the  Assignee 
is  dissatisfied  with  any  decision  or  finding  of  the  Controller  and  Auditor-General, 
the  Assignee  may,  within  two  months  thereafter,  appeal  to  the  Judge,  who  shall 
give  such  decision   thereon  as  he  thinks  proper.  —  E.  46  &  47  Vic.  c.  52,  §§  78—81. 

Release  of  Assignee. 
Assignee  may  apply  for  order  of  release.  Date  of  hearing.  Hearing.  When 
release  withheld.  Effect  of  release.  Release,  when  revoked.  Further  release  when 
further  property  discovered.  150.  1.  The  Assignee  shall,  after  the  advertising  of 
the  filing  of  the  said  statement  of  accounts  and  report,  apply  to  the  Court  for  an 
order  releasing  him  from  his  administration  of  the  estate,  and  shall  advertise 
notice  of  his  intention  to  make  application  for  an  order  of  release,  and  of  the  time 
at  which  he  intends  to  make  such  apphcation.  2.  The  hearing  of  the  application 
shall  be  on  a  day  not  less  than  fourteen  days  and  not  exceeding  thirty  days  after 
the  advertisement  of  the  intention  to  apply.  3.  On  the  hearing  the  Court  shall  take 
into  consideration  the  Auditor's  report,  and  any  objection  which  may  be  urged 
by  any  creditor  or  person  interested  against  the  release  of  the  Assignee,  and  shall 
either  grant  or  withhold  the  release  accordingly.  4.  Where  the  release  of  an  Assignee 
is  withheld,  the  Court  may,  on  the  application  of  any  creditor  or  person  interested, 
make  such  order  as  it  thinks  just,  charging  the  Assignee  with  the  consequences  of 
any  act  or  default  he  may  have  done  or  made  contrary  to  his  duty.    5.  An  order 


744  NEW  ZEALAND. 

of  the  Court  releasing  the  Assignee  of  a  bankruptcy  shall  discharge  him  from 
all  habihty  in  respect  of  any  act  done  or  default  made  by  him  in  the  ad- 
ministration of  the  affairs  of  the  bankrupt,  or  otherwise  in  relation  to  his  conduct 
as  Assignee  of  the  bankrupt  up  to  date  of  such  order.  6.  Such  order  may  be  re- 
voked only  on  proof  that  it  was  obtained  by  fraud.  7.  If  any  further  property  of 
the  bankrupt  comes  to  the  hands  of  the  Assignee  after  the  date  of  an  order  of  release, 
he  shall,  after  reahsing  or  otherwise  deahng  with  such  property,  apply  for  and  ob- 
tain, in  the  same  manner  and  subject  to  the  same  conditions  as  before  mentioned 
in  respect  of  the  first  order  of  release,  a  further  order  of  release  in  respect  of  his 
administration  of  such  further  property.  —  E.  46  &  47  Vic.  c.  52,  §  82. 

Surplus  moneys. 
Before  preparing  statement  of  accounts,  etc.,  moneys  to  be  paid  to  Public  Trustee. 
Moneys  subject  to  Public  Trust  Acts.  Bankruptcy  Surplus  Account.  Bankruptcy 
Surplus  Account,  how  disposed  of.  Amount  of  defalcations  to  be  paid  out  of  Bank- 
ruptcy Surplus  Account.  Bankruptcy  Surplus  Account  subject  to  the  Public  Trustee 
Acts.  151.  1.  Before  preparing  the  statement  of  accounts  and  balance-sheet  of  any 
estate,  as  provided  by  section  one  hundred  and  forty-nine  hereof,  the  Assignee,  after 
deducting  when  necessary  the  costs  of  his  release,  shall  pay  any  moneys  belonging 
to  such  estate  then  standing  to  his  credit  into  the  PubUc  Trust  Office,  and  the 
Pubhc  Trustee  shall  hold  the  same  subject  to  the  claims  of  any  person  who  after- 
wards appears  to  be  entitled  thereto.  2.  All  such  moneys  shall  be  deemed  to  be 
placed  in  the  Public  Trust  Office  subject  to  the  Acts  for  the  time  being  in  force 
relating  to  such  office,  and  subject  also  to  this  Act.  3.  AH  unclaimed  dividends 
and  any  other  undivided  surplus  or  other  money  unclaimed,  the  produce  of  any 
bankrupt's  estate,  shall,  after  the  expiration  of  twelve  months  from  the  declaration 
of  the  final  dividend,  or  from  the  time  at  which  the  surplus  or  other  money  became 
undivided  or  unclaimed  in  the  Public  Trust  Office,  be  carried  to  a  Bankruptcy 
Surplus  Account,  and  shall  be  deemed  one  common  and  general  fund,  and  may 
be  promiscuously  issued  to  answer  the  demands  thereon.  4.  Money  for  the  time 
being  standing  to  the  credit  of  the  Bankruptcy  Surplus  Account  shall  be  subject 
to  the  order  of  the  Court  for  the  payment  thereout  of  any  dividend  or  for  the  distri- 
bution of  any  money  in  the  matter  to  which  any  part  thereof  originally  belonged, 
or  for  the  payment  thereout  of  any  money  required  for  the  purposes  of  this  Act 
and  authorised  to  be  so  apphed.  5.  In  case  of  any  defalcation  by  an  Assignee  or 
any  person  employed  under  this  Act,  if  there  remains  any  deficiency  after  realising 
upon  any  security  given  by  such  Assignee  or  other  person,  the  amount  of  such 
deficiency  shall  be  paid  out  of  the  Bankruptcy  Surplus  Account,  and  the  Public 
Trustee  shall  pay  the  same  accordingly  upon  the  requisition  of  the  Minister  of 
Justice,  and  without  further  appropriation  than  this  Act.  6.  Subject  as  aforesaid, 
the  investment,  realisation,  and  disposition  of  all  or  any  moneys  standing  to  the 
credit  of  the  Bankruptcy  Surplus  Account,  and  of  any  profits  accruing  therefrom 
shaU.  be  subject  to  the  Acts  for  the  time  being  in  force  relating  to  the  Public  Trust 
Office.  —  E.  46  &  47  Vic.  c.  52,  §  162. 

Bankrupt  may  be  appointed  assignee  of  his  estate.  152.  Where  the  Assignee 
has  obtained  an  order  of  Court  releasing  him  from  his  office  in  respect  to  any 
estate,  and  where  it  is  probable  that  further  assets  may  be  recovered,  the  Court 
inay  appoint  the  bankrupt  the  assignee  of  his  estate  upon  trust  for  the  creditors 
therein  until  payment  of  their  proved  debts,  and  after  payment  of  such  debts  in 
trust  for  his  own  benefit :  Provided  that  before  such  bankrupt  so  appointed  assignee 
SB  permitted  to  commence  any  suit  or  legal  proceeding  against  any  person  alleged 
to  be  a  debtor  to  such  estate,  he  shall  give  security  for  the  costs  of  such  suit  or 
proceeding  to  the  satisfaction  of  the  Registrar  of  the  Supreme  Court  where  such 
proceedings  are  to  be  commenced.  —  The  words  "the  Court  may  appoint"  give  to 
the  Court  an  absolute  discretion  as  to  the  appointment  of  the  bankrupt  as  assignee  of  his  own 
estate.  —  In  re  Ell,  11  L.  R.  (N.  Z.)  789. 

Witnesses  and  evidence. 

Deposition  of  deceased  witnesses.    Petition,  etc.,  when  admitted  as  evidence. 

Judicial  notice  to  be  taken  of  signature  of  Judges,  etc.   Copies  of  newspapers  proof 

of  notices.    Advertisements  may  relate  to  more  than  one  matter.    Unnecessary  to 

publish  order  of  Court.    Assignee's  advertisements  to  be  gazetted.    153.   1.  In  case 
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of  the  death  of  a  witness  whose  evidence  has  been  received  by  any  Court  in  any 
proceeding  under  this  Act,  his  deposition  purporting  to  be  sealed  with  the  seal  of 
the  C!ourt,  or  a  copy  thereof  purporting  to  be  so  sealed,  shall  be  admitted  as  evidence 
of  the  matters  therein  deposed  to.  2.  Any  petition,  order,  certificate,  deposition, 
or  proceeding  under  this  Act  purporting  to  be  sealed  with  the  seal  of  the  Court, 
or  any  writing  purporting  to  be  a  copy  thereof  and  to  be  so  sealed,  shall,  whether 
for  purposes  of  this  Act  or  not,  be  admitted  as  evidence  of  the  document  which  it 
purports  to  be  or  whereof  it  purports  to  be  a  copy,  and  of  the  making  of  the  orders 
and  taking  of  the  proceedings  therein  stated  or  referred  to  by  the  person  at  the 
time  and  in  the  manner  therein  or  thereon  stated  or  appearing,  and  shall  be  a  record 
of  the  Court  under  the  seal  whereof  it  purports  to  be  without  further  notice.  3.  Ju- 
dicial and  official  notice  shall  be  taken  of  the  signature  of  any  Judge,  Registrar, 
or  Clerk  acting  under  this  Act,  attached  or  subscribed  to  any  judicial  or  official 
proceeding  or  document  purporting  to  be  made  or  signed  in  a  matter  of  bankruptcy 
or  other  matter  under  this  Act.  4.  The  production  of  copies  of  the  newspapers 
containing  any  notice  or  advertisement  by  this  Act  directed  or  authorised  to  be 
advertised  therein  shaU  be  admitted  as  conclusive  proof  in  all  legal  proceedings 
of  any  matter  therein  contained  and  by  this  Act  directed  or  authorised  to  be  ad- 
vertised. 5.  Notices  required  by  this  Act  to  be  advertised  may  be  so  framed  as 
to  comprise  notices  concerning  more  bankruptcies  or  more  deeds  or  other  matters 
than  one  in  one  advertisement.  6.  It  shall  not  be  necessary  to  publish  a  copy  of 
any  order  of  Coiu-t  made  under  this  Act,  and  publication  of  notice  of  any  such  order 
shall,  for  the  purposes  of  evidence,  have  the  same  effect  as  publication  therein 
of  a  copy  of  the  order,  and  all  expenses  for  advertising  shall  be  limited  accordingly. 
7.  Notices  required  by  this  Act  to  be  advertised  by  the  Assignee  shall,  immediately 
after  pubhcation  of  the  advertisement,  be  forwarded  by  the  Assignee  to  the  Govern- 
ment Printer  to  be  gazetted  free  of  cost  to  the  estate.  —  E.  46  &  47  Vic.  c.  52, 
§§  132—136. 

Notices  and  service  of  documents. 
Documents,  how  served.  Notices  on  persons,  etc.,  outside  New  Zealand.  Notlces^ 
to  corporations.    Notices  required  to  be  served  within  limited  time.    Order  staying 
proceedings,  how  served.   Service  of  notice  on  partnership.   Service  on  corporation. 
154.    1.  Notices  or  documents  by  this  Act  required  to  be  served  on  or  sent  to  any 
person,  and  not  by  this  Act  directed  to  be  served  personally,  may  be  sent  by  post- 
letter  or  post-card,  addressed  to  the  last  known  place  of  business  or  abode  of  such 
person,  subject  to  such  regulations  respecting  registration  and  other  things  as  the 
rules  direct,  or  shall  be  served  in  such  manner  as  the  Court  in  any  particular  case 
orders.    2.  Notices  or  documents  of  any  kind  required  to  be  served  on  any  person, 
corporation,  or  company  not  resident  or  carrying  on  business  in  New  Zealand  shall 
be  deemed  to  be  duly  served  for  the  purposes  of  this  Act  if  served  on  the  attorney 
or  recognised  agent  within  New  Zealand  of  such  person,  corporation  or  company; 
or,  if  there  is  no  such  attorney  or  agent,  then  the  Court  may  order  service  to  be 
made  within  such  time  and  in  such  manner  and  form  as  the  Court  thinks  fit.    3.  If 
any  accredited  agent  of  a  corporation  or  company  has,  in  the  course  of  his  agency, 
notice,  of  any  act  of  bankruptcy,  the  corporation  or  company  shall  be  deemed 
to  be  affected  by  such  notice.    4.  Notices  required  to  be  served  within  a  hmited 
time  shall  not  be  required  to  be  served  on  a  creditor  who  is  not  resident  in  New 
Zealand,  or  who  has  not  resident  therein  a  known  duly  authorised  agent.   5.  When 
the  Court  makes  an  order  staying  any  action  or  proceeding,  or  staying  proceedings 
generally,  the  order  may  be  served  by  sending  a  copy  thereof  under  the  seal  of 
the  Court  by  prepaid  post-letter  to  the  address  for  service  of  the  plaintiff  or  other 
party  prosecuting  such  proceeding.    6.  Notices  or  documents  required  to  be  served 
on  a  partnership  for  the  purposes  of  this  Act  may  be  served  upon  one  member 
of  the  partnership,  or  left  at  the  usual  place  of  business  of  the  partnership.  7.  Notices 
or  documents  required  to  be  served  upon  a  corporation  may  be  served  by  posting 
or  delivering  the  same  to  the  manager,  clerk,  secretary,  or  other  principal  officer 
of  such  corporation  at  the  registered  office  or  other  place  where  such  corporation 
carries  on  business.  —  E.  46  &  47  Vie.  c.  52,  §  142. 

Contempt  of  Court. 
Neglect  of  duties  by  bankrupt,  contempt  of  Court.    155.  Every  person  commits 
a  contempt  of  Court  who:    a)  Assaults,  threatens,  intimidates,  or  insults  a  Judge, 
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or  any  Registrar,  Qerk,  bailiff,  or  officer  of  the  Court,  or  any  juror,  suitor,  or 
witness,  during  his  sitting  or  attendance  in  Court,  or  in  going  to  or  returning  from 
Court;  or  b)  Interrupts  or  obstructs  the  proceedings  of  the  Court  or  any  meeting 
of  creditors,  or  otherwise  misbehaves  in  Court  or  at  any  such  meeting;  or  c)  Being 
summoned  or  examined  as  a  witness  in  any  proceedings  in  the  Court,  or  before 
the  Judge  in  Chambers,  or  before  the  Official  Assignee,  or  Deputy  Assignee,  or  a 
Magistrate,  refuses  without  lawful  excuse  to  attend  or  be  sworn,  or  to  answer  any 
lawful  question,  or  in  the  opinion  of  the  Judge  is  guilty  of  wilful  prevarication ;  or 
d)  Writes  or  publishes,  or  causes  or  procures  to  be  written  or  pubhshed,  any  letter, 
statement,  or  report,  or  does  or  causes  or  procures  to  be  done  any  other  act  or  thing 
likely  to  obstruct  or  in  any  way  interfere  with,  prejudice,  or  affect  the  ordinary 
course  and  due  and  proper  administration  of  justice;  or  e)  Wilfully  disobeys  any 
lawful  command  or  order  of  the  Court  or  a  Judge  thereof ;  or  f )  Wilfully  fails  to  dis- 
charge or  perform  any  of  the  duties  required  by  this  Act  to  be  performed  by  him, 
or  to  comply  with  the  provisions  of  this  Act;  or  g)  Does  any  other  act,  or  omits 
to  do  any  other  act,  the  doing  or  omission  to  do  which  is  by  this  Act  made  contempt 
of  Court. 

Punishment  for  contempt.  156.  1.  It  shall  be  lawful  for  any  constable,  or  for 
any  bailiff  or  officer  of  the  Court,  where  any  such  offence  is  committed  in  the 
Court  or  within  the  precincts  thereof,  by  order  of  the  Judge,  to  take  such 
offender  into  custody  and  detain  him  until  the  rising  of  the  Court;  or  it  shall 
be  lawful  for  the  Judge  in  any  such  case,  and  in  aU  other  cases  where  the  offence 
is  not  committed  in  the  Court,  by  summons  under  his  hand  and  sealed  with  the 
seal  of  the  Court,  to  call  upon  the  offender  to  appear  before  the  Court,  at  such 
time  and  place  as  are  therein  named,  to  show  cause  why  he  should  not  be  fined 
or  imprisoned  for  such  offence  or  default.  2.  The  Coiu-t,  after  hearing  evidence, 
and  on  being  satisfied  that  a  contempt  of  Court  as  hereinbefore  defined  has  been 
committed,  may,  by  warrant  under  the  hand  of  the  Judge,  and  sealed  with  the 
seal  of  the  Court  (and  that  whether  such  offender  appears  to  show  cause  or  not), 
commit  such  offender  to  prison  for  any  time  not  exceeding  six  months,  or  impose 
upon  such  offender  a  fine  not  exceeding  fifty  pounds  for  every  such  offence ;  and, 
in  default  of  payment  thereof,  by  warrant  signed  and  sealed  as  aforesaid,  may 
commit  the  offender  to  prison  for  any  time  not  exceeding  three  months,  unless 
the  said  fine  be  sooner  paid.  3.  In  either  of  the  cases  aforesaid  a  warrant  in  the  form 
or  to  the  effect  contained  in  the  form  numbered  (3)  in  the  second  Schedule  hereto 
shall  be  good  and  vahd. 

Appeal  from  order  for  imprisonment.  157.  Any  person  so  fined  or  committed 
to  prison  as  aforesaid  shall,  where  the  warrant  is  made  by  a  Judge  of  the  District 
Court  or  by  a  Magistrate,  be  entitled  to  appeal  therefrom  to  the  Supreme  Court 
of  the  district  where  the  order  is  made:  Provided  that  such  person  shall,  within 
three  days  after  the  issue  of  the  warrant,  file  in  the  office  of  the  District  Court  or 
Magistrate's  Court  where  the  warrant  was  made  a  written  notice  of  his  intention 
to  appeal,  and  the  grounds  thereof. 

Case  on  appeal  to  be  stated  for  Supreme  Court.  158.  Upon  such  notice  being 
filed  as  aforesaid  the  Judge  or  Magistrate  issuing  the  warrant  shall,  within  seven 
days  from  such  filing,  state,  sign,  and  dehver  to  the  Registrar  of  the  Supreme  Court 
a  case  setting  forth  the  circumstances  under  which  the  warrant  appealed  from 
was  made,  and  the  Clerk  of  the  Court  shall  immediately  on  the  said  case  being 
delivered  as  aforesaid  give  notice  of  such  delivery  to  the  appellant,  who  shaU  there- 
upon proceed  to  have  the  said  appeal  set  down  for  hearing. 

Appeal  not  to  stay  proceedings.  159.  Such  appeal  shall  not  operate  as  a 
stay  of  proceedings  unless  the  Judge  of  the  District  Court  or  the  Magistrate  so 
orders. 

Appeal  dismissed  if  not  prosecuted.  160.  If  the  appellant  fails  to  prosecute 
the  said  appeal  with  due  diligence,  the  Court  appealed  to  shall  order  the  same  to 
be  dismissed  with  or  without  costs. 

No  certiorari.  161.  No  warrant  issued  under  section  one  hundred  and  fifty- 
six  hereof  shall  be  removed  into  the  Supreme  Court  by  certiorari  or  otherwise, 
and  in  every  such  warrant  it  shall  be  sufficient  to  set  forth  shortly  the  substance 
of  the  contempt,  and  in  no  case  shall  any  such  warrant  be  quashed,  set  aside, 
or  declared  void  for  any  technical  defect  therein,  or  on  account  of  any  omission 
therefrom;  and  any  such  defect  or  omission  may  be  amended  or  supplied  at  any 
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time  by  the  Judge  of  the  District  Court,  or  the  Magistrate,  or  by  the  Court 
appealed  to. 

Imprisonment  to  date  from  arrest.  162.  The  term  of  imprisonment  stated  in 
any  such  warrant  shall  commence  to  run  and  be  calculated  from  the  date  when 
the  offender  is  apprehended  under  the  warrant. 

Real  property  of  foreign  bankrupts. 
When  foreign  bankrupt  entitled  to  real  property  in  New  Zealand.    163.   If  any 

person  who  has  been  adjudged  or  declared  bankrupt  or  insolvent  by  any  British 
Court  out  of  New  Zealand,  and  has  not  obtained  his  discharge  or  certificate,  is 
seised  of  or  entitled  to  any  real  property  in  New  Zealand,  the  Assignee,  trustee,  or 
other  representative  of  his  creditors  may  apply  for  and,  on  proof  of  such  bankruptcy 
or  insolvency,  and  of  the  want  of  such  discharge  or  certificate,  and  without  further 
evidence,  obtain  adjudication  against  him  in  the  Supreme  Court;  and  such  adjudi- 
cation shall  have  the  like  effect  and  consequences  as  if  he  had  been  originally 

adjudged  bankrupt  by  that  Court.  —  Foreign  bankruptcy.  The  courts  will  recognize  the 
title  of  an  assignee  in  bankruptcy  appointed  at  the  domicil  of  the  bankrupt  to  personalty  si- 
tuated in  New  Zealand,  even  though  the  debtor  is  temporarily  in  New  Zealand,  and  has  tliere 
executed  an  assignment  for  the  benefit  of  his  creditors.  —  Cleve  v.  Jacomb,  Mac.  (N.  Z.)  171. 
But  where  a  bankrupt  has  changed  his  domicil  after  his  bankruptcy,  property  subsequently 
acquired  by  him  in  his  new  domicil  does  not  pass  to  the  old  assignee,  at  least  as  against  creditors 
in  the  new  domicil  {quaere,  if  there  are  no  creditors  in  the  new  domicil).  —  Strike  v.  Gleioh,  O.  B. 
&  F.  (C.  A.)  (N.  Z.)  50.  But  a  foreign  bankruptcy  confers  no  title  on  the  trustee  of  the  bankrupt 
in  respect  of  immoveables  situated  in  New  Zealand.  —  Ex  parte  Bettle,  In  re  The  Land  Transfer 
Act,  14  L.  R.  (N.  Z.)  129.     See  also  §86,  supra. 

Other  provisions. 

Bankrupt  may  inspect  books,  etc.  164.  A  bankrupt  may,  at  all  reasonable  times 
before  discharge,  and  without  fee,  inspect  his  books  and  documents  in  the  presence 
of  the  Assignee  or  any  person  appointed  by  the  Assignee,  and  may  bring  with  him 
each  time  any  person  to  assist  laim. 

Court  officers  and  Assignee  to  produce  petitions,  etc.,  and  allow  copies.  165.  The 
proper  officer  of  the  Court,  and  the  Assignee  of  any  bankrupt's  estate,  on  the 
reasonable  application  of  the  bankrupt  or  of  his  solicitor,  or  of  any  creditor  who 
has  proved  or  of  his  solicitor,  shall  produce  and  show  to  the  applicant  all  petitions, 
orders,  proceedings,  books,  and  documents  relating  to  the  bankruptcy,  and  the 
apphcant  may  take  copies  or  extracts  thereof  or  therefrom  as  the  rules  direct. 

Power  of  Assignee  to  return  or  destroy  books.  166.  The  Assignee  may,  after 
two  years  from  the  date  of  the  order  of  release  in  each  case  of  bankruptcy,  deliver 
up  to  the  bankrupt  or  his  personal  representative  all  books  of  accounts  deposited 
with  him  as  Assignee,  or  destroy  or  otherwise  dispose  of  them. 

Bankruptcy  proceedings  not  annulled  by  defects,  etc.  167.  The  proceedings  in 
any  bankruptcy  shall  not  be  annulled  or  set  aside  by  reason  of  any  defect,  misnomer, 
inaccurate  description,  or  of  the  omission  of  anything  required  to  be  done  in  or 
concerning  any  such  proceedings,  provided  that  no  person  is  injuriously  affected 
thereby ;  and  the  Court  may,  in  any  case  where  any  such  omission  or  error  is  made, 
direct  the  same  to  be  rectified,  and  shall  order  the  proceedings  to  be  continued 
upon  such  terms  as  it  thinks  best  in  the  interests  of  all  persons  concerned.  —  E. 
46  &  47  Vic.  c.  52,  §  105  (3).  —  See  notes  to  §  28  and  §  36. 

Where  bankrupt  dies  after  adjudication.  168.  If  any  bankrupt  dies  after  ad- 
judication, the  proceedings  in  the  bankruptcy  shall  be  carried  on  and  continued 
in  all  respects  as  if  such  bankrupt  were  living. 

Protection  of  persons  in  execution  of  Act. 
No  action  for  malicious  prosecution  against  Assignee.  When  action  brought 
for  anything  done  in  pursuance  of  Court  warrant.  Petitioning  creditor  must  be  made 
defendant.  In  such  case  verdict  for  Assignee,  etc.  Costs  against  petitioning  creditor. 
Proof  when  defendant  is  petitioning  creditor.  Assignee  not  liable  for  acts  if  adjudi- 
cation set  aside.  Notice  of  action  against  Assignee,  and  limitation  of  time  for  action. 
Place  of  trial  of  action.  Defence  in  such  action.  At  trial  plaintiff  bound  by  his 
notice  of  action.  When  tender  of  amends  made.  169.  1.  No  action  shall  lie  against 
an  Assignee  for  malicious  prosecution  by  reason  of  any  proceedings  under  this 
Act  if  taken  upon  the  certificate  of  the  Crown  Sohcitor  or  Crown  Prosecutor,  as 
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mentioned  in  section  one  hundred  and  forty-four  hereof.  2.  No  action  shall  be 
brought  against  any  Assignee,  baiUff,  assistant,  or  other  person  for  anything  done 
in  obedience  to  any  warrant  of  the  Court,  unless  the  party  intending  to  bring  such 
action  has  served  on  or  left  at  the  usual  place  of  abode  of  such  Assignee,  baihff, 
assistant,  or  person  a  written  demand,  signed  by  him,  for  the  perusal  of  the  warrant 
and  for  a  copy  thereof,  and  compliance  with  the  demand  has  been  refused  or  neglect- 
ed for  six  days  after  such  demand.  3.  If,  after  such  demand  and  compliance  there- 
with, any  person  brings  an  action  against  such  Assignee,  bailiff,  assistant,  or  person 
without  making  the  petitioning  creditor  (if  any,  and  if  Uving)  a  defendant  the  jury 
at  the  trial  of  the  action,  on  production  and  proof  of  the  warrant,  shall  give  their 
verdict  for  the  defendant,  notwithstanding  any  defect  of  jurisdiction  in  the  Court 
by  which  the  warrant  was  granted.  4.  If  such  action  is  brought  against  the  petition- 
ing creditor  and  such  Assignee,  bailiff,  assistant,  or  person,  the  jury  shall,  on  proof 
of  the  warrant,  give  the  verdict  for  such  Assignee,  bailiff,  assistant,  or  person  not- 
withstanding any  such  defect  of  jurisdiction.  5.  If  the  verdict  is  given  against  the 
petitioning  creditor,  the  plaintiff  shall  recover  his  costs  against  him,  to  be  ta-xed 
so  as  to  include  such  costs  as  the  plaintiff  is  liable  to  pay  to  such  Assignee,  bailiff, 
assistant,  or  person.  6.  In  any  action  brought  against  the  petitioning  creditor, 
either  alone  or  jointly  with  such  Assignee,  baihff,  assistant,  or  person,  for  anything 
done  in  obedience  to  the  warrant,  proof  by  the  plaintiff  that  a  defendant  is  pe- 
titioning creditor  shall  be  sufficient  for  the  purpose  of  making  him  liable  in  the 
same  manner  and  to  the  same  extent  as  if  the  act  complained  of  in  the  action  had 
been  done  by  him  personally.  7.  The  Assignee  shall  not  be  liable  in  any  action  or 
proceeding  for  or  by  reason  of  any  act  or  thing  done  by  him  under  any  order  of 
adjudication  that  is  afterwards  reversed  or  set  aside.  8.  No  action  or  proceeding 
shall  he  against  any  Assignee  or  other  person  acting  under  the  authority  or  in  the 
execution  or  intended  execution  or  in  pursuance  of  this  Act,  for  any  alleged  irre- 
gularity or  trespass,  or  any  act  or  thing  done  or  omitted  by  him  under  this  Act, 
unless  notice  in  writing  (specifying  the  cause  of  the  action  or  proceeding  and  the 
name  and  residence  of  the  intending  plaintiff  or  prosecutor,  and  of  his  solicitor 
or  agent  in  the  matter)  is  given  by  the  intending  plaintiff  or  prosecutor  to  the  in- 
tended defendant  one  month  at  least  before  the  commencement  of  the  action  or 
proceeding,  nor  unless  the  action  or  proceeding  is  commenced  within  three  months 
next  after  the  act  or  thing  complained  of  is  done  or  omitted,  or,  in  case  of  con- 
tinuing damage,  within  three  months  next  after  the  doing  of  such  damage  has 
ceased.  9.  Any  such  action  shall  be  laid  and  tried  in  the  place  where  the  cause 
of  action  or  a  material  part  thereof  arose,  and  not  elsewhere.  10.  In  any  such  action 
the  defendant  may  plead  generally  that  the  act  or  thing  complained  of  was  done 
or  omitted  by  him  as  Assignee,  or  (as  the  case  may  be)  when  acting  otherwise  under 
the  authority  or  in  the  execution  or  intended  execution  or  in  pursuance  of  this 
Act,  and  may  give  aU  special  matter  in  evidence.  11.  On  the  trial  of  any  such  action 
the  plaintiff  shall  not  be  permitted  to  go  into  evidence  of  any  cause  of  action  not 
stated  in  his  notice.  12.  The  plaintiff  in  any  such  action  shall  not  succeed  if  tender 
of  sufficient  amends  is  made  by  the  defendant  before  the  commencement  of  the 
action;  and,  in  case  no  tender  has  been  made,  the  defendant  may,  by  leave  of  the 
Court  in  which  the  action  is  brought,  at  any  time  pay  into  the  Court  such  sum  of 
money  as  he  thinks  fit,  whereupon  such  proceeding  and  order  shall  be  had  and 
made  in  and  by  the  Court  as  may  be  had  and  made  on  the  payment  of  money  into 
Court  in  an  ordinary  action. 

Stamfs. 
Documents  exempt  from  stamp  duty.  170.  No  stamp  duty  (other  than  fees 
imder  this  Act)  or  any  other  duty  shall  be  payable  on :  a)  Any  instrument  for  effect- 
ing a  composition  with  creditors  under  this  Act;  or  b)  Any  deed,  conveyance, 
assignment,  surrender,  or  other  assurance  relating  solely  to  freehold  or  leasehold 
property,  or  to  any  mortgage,  charge,  or  other  incumbrance  on,  or  any  estate, 
right,  or  interest  in  any  property  part  of  the  estate  of  any  bankrupt,  and  which 
after  the  execution  of  such  deed,  conveyance,  assignment,  surrender,  or  assurance 
is  or  remains,  either  at  law  or  in  equity,  the  estate  of  the  bankrupt  or  of  the  Assignee 
»nder  the  bankruptcy;  or  c)  Any  power  of  attorney,  proxy,  writ,  order,  certificate, 
affidavit,  declaration,  bond,  receipt,  or  other  instrument  or  writing  relating  solely 
to  the  estate  of  any  bankrupt  or  to  any  bankruptcy  under  this  Act.  —  E.  46  & 
47  Vio.  c.  52,  §  144. 
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Commission. 
Commission  payable.  Commission  part  of  Consolidated  Fund.  171.  1.  There 
shall  be  payable  in  respect  of  proceedings  under  this  Act  the  commissions  set  forth 
in  Part  III.  of  the  third  Schedule  hereto,  or  such  other  commissions  in  lieu  thereof 
or  in  addition  thereto,  or  in  respect  of  other  matters  under  this  Act,  as  the  rules 
from  time  to  time  direct.  2.  All  such  commissions  shall  be  paid  into  the  Public 
Account  and  form  part  of  the  Consolidated  Fund. 

Court  fees  remitted. 

Court  fees  not  payable  in  certain  cases.  172.  No  Court  fees  shall  be  paid  on  filing 
the  final  statement  of  account,  or  any  affidavit  therewith,  or  the  report  of  the  Audit 
Office,  or  the  notice  of  motion  for  release  of  the  Assignee,  or  the  sealing  of  the  order 
of  release. 

Advertisements  and  postages  paid  out  of  Consolidated  Fund. 

Certain  advertisements  and  postages  to  be  paid  out  of  Consolidated  Fund.  1 73.  The 
cost  of  advertising  notices  of  adjudication,  of  the  time  and  place  of  the  first  meeting 
of  creditors,  of  the  filing  of  the  final  statement  of  accounts,  of  the  filing  of  the 
report  of  the  Audit  Office,  and  of  the  intention  to  apply  for  an  order  releasing  the 
Assignee,  and  also  the  cost  of  all  postages  incurred  by  the  Assignee,  shall  be  paid 
out  of  the  Consolidated  Fund. 

Costs. 

Court  may  award  costs,  and  scale  may  be  prescribed.  Where  no  costs  appointed. 
Power  of  Assignee  to  pay  costs  up  to  £10.  Bankrupt  to  pay  no  costs  to  solicitor 
save  fee  on  filing.  Solicitor's  lien.  174.  1.  The  Court  may,  in  all  matters  before  it, 
award  such  costs  as  it  deems  fit,  and  the  rules  may  prescribe  a  scale  of  costs  to 
be  allowed  to  solicitors  and  others  in  respect  of  proceedings  under  this  Act,  in  ad- 
dition to  the  costs  actually  paid  out  of  pocket  other  than  fees  to  counsel,  and  the 
Court  may  make  such  orders  as  to  the  taxation  of  costs  as  it  thinks  fit.  2.  Where 
in  any  matter  no  special  costs  are  appointed,  the  Judge  shall  fix  the  costs  at  the 
time  of  the  hearing.  3.  The  Assignee  may,  if  he  thinks  fit,  pay  any  costs  relative 
to  proceedings  in  bankruptcy  not  exceeding  ten  pounds  in  amount,  exclusive  of 
necessary  costs  and  disbursements;  but  no  costs  beyond  that  sum  shall  be  paid 
except  upon  an  order  of  the  Court,  and  no  costs  that  the  Assignee  is  otherwise  liable 
to  pay  shall  be  payable  to  any  sohcitor  unless  such  solicitor  renders  his  biU  for 
the  same  within  one  month  after  being  requested  so  to  do  by  notice  in  writing  from 
the  Assignee.  4.  A  bankrupt  shall  not  pay  any  money  to  his  solicitor  for  costs,  ex- 
cept the  fee  payable  under  this  Act  on  the  filing  of  his  petition  under  this  Act  and 
a  sum  of  two  guineas  towards  his  costs ;  and,  except  as  aforesaid,  any  money  so  paid, 
either  before  or  after  adjudication,  shall  be  recoverable  by  the  Assignee  before  the 
Court  in  a  summary  way.  5.  No  solicitor  shall  have  or  be  deemed  to  have  any  lien 
on  any  deed  or  instrument  in  his  possession  belonging  to  a  bankrupt  except  for  the 
actual  amount  of  costs  owing  to  him  in  respect  to  the  preparation  of  such  deed  or  in- 
strument. 6.  If,  on  any  application  made  to  the  Court  in  any  matter  relating  to 
any  bankruptcy,  the  Court  is  of  opinion  that  the  apphcation  is  vexatious  or  frivolous, 
or  otherwise  uimecessary,  it  may  order  that  the  solicitor  by  whom  such  application 
is  made  shall  not  be  paid  any  costs  by  any  person  in  respect  of  such  application.  — 
E.  46  &  47  Vic.  c.  52,  §§  73,  128. 

Application  of  Act. 

Corporation,  etc.,  not  subject  to  Act.  175.  No  corporation,  association,  or 
company  incorporated  or  registered  under  any  Act  in  force  for  the  time  being  re- 
lating to  the  incorporation  or  registration  of  corporations,  associations,  or  companies 
shall  be  subject  to  the  provisions  of  this  Act.  —  E.  46  &  47  Vic.  e.  52,  §  123. 

Act  to  extend  to  married  women  and  to  aliens.  176.  This  Act  shall  extend  to 
married  women,  both  to  make  them  subject  thereto  and  to  entitle  them  to  all  the 
benefits . given  thereby,  and  shall  in  like  manner  extend  also  to  aliens.  —  E.  46 
&  47  Vic.  c.  52,  §  152.  

Schedules. 

First  Schedule. 

Enactments  consolidated. 

1892,  No.  24.    The  Bankruptcy  Act,  1892. 
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Second  Schedule. 

1.  Debtor's  Petition. 
In  Bankruptcy. 

In  the  Court  of  New  Zealand, 

District. 

In  the  matter  of  "The  Bankruptcy  Act,   1908." 
I,  A.  B.,  of  [Residence  and  occupation],  hereby  petition  to  be  adjudged  a  bankrupt,  as  I  am 
unable  to  pay  my  debts.    [If  the  petition  is  to  be  filed  in  a  Magistrate's  Court,  add:  And  I  declare 
that  my  Uabilities  do  not  exceed  three  hundred  pounds.] 

A.  B. 
Witness  to  signature: 

C.  D., 
Registrar  [or  Solicitor,  or  Justice]. 


2.  Creditor's  Petition. 
In  Bankruptcy. 

In  the  Court  of  New  Zealand, 

District. 

In  the  matter  of  "The  Bankruptcy,  Act,    1908". 
and 
In  the  matter  of  [Name,  address,  and  descrip- 
tion of  debtor]. 
To  His  Honour  ,  Judge  of  the  above-mentioned  Court. 

The  day  of  ,  19     . 

The  humble  petition  of  [Name,  address,  and  description  of  petitioner],  showeth: 

1.  That  the  above-named  debtor  is  indebted  to  your  petitioner  in  the  sum  of  [Here  give 
amount  and  particulars  of  debt,  and  when  payable]. 

2.  That  the  above-named  debtor  has  committed  an  available  act  of  bankruptcy,  as  fol- 
lows:   [Here  state  particulars  of  the  act  of  bankruptcy,  and  state  date  of  occurrence]. 

3.  That  your  petitioner  has  no  security  for  the  said  debt  [or,  if  the  petitioner  is  a  secured 
creditor,  he  must  give  particulars  of  the  security,  and  say  that  he  is  willing  either  to  give  up  his  se- 
curity or  estimate  its  value]. 

4.  [It  the  petition  is  to  be  filed  in  a  Magistrate's  Court,  add:  That  the  liabiUties  of  the  above- 
named  debtor  do  not  exceed  three  hundred  pounds.] 

5.  Your  petitioner  therefore  prays  that  the  above-named  debtor  be  adjudged  a  bank- 
rupt. 

A.  B. 
Witness  to  signature: 

C.  D., 
Registrar  [or  SoUcitor,  or  Justice]. 


3.  Warrant  of  Committal  tor  Contempt  of  Court. 

In  the  [Insert  name  of  Court],  holden  at  [place]. 
To  the  BaiUff  of  the  said  Court  [or  A.  B.,  Constable  at  ,  and  to  all  other  constables 

at  ],  and  to  the  Keeper  of  the  Gaol  at 

These  are  to  command  you  and  every  of  you  to  apprehend  A.  B.,  of  ,  , 

and  convey  him  to  the  said  gaol,  and  to  deliver  him  to  the  said  keeper  thereof;  and  you,  the 
said  keeper,  are  hereby  required  to  receive  him,  the  said  A.  B.,  into  your  custody  in  the  said 
gaol,  and  him  there  safely  to  keep  for  the  term  of  ,  unless  the  sum  of  £  is  sooner 

paid:  I,  the  undersigned,  the  Judge  of  the  said  Court,  having  now  here  adjudged  the  said  A.  B. 
to  pay  a  fine  of  £  ,  and  in  default  of  immediate  payment  thereof  to  be  imprisoned 

for  the  said  term,  for  that  the  said  A.  B.    [Here  state  shortly  substance  of  contempt]. 

Given  under  my  hand,  and  sealed  with  the  seal  of  the  said  Court,  at  , 

this  day  of  ,  19     . 

(L.  S.)  Judge,  etc. 

Third  Schedule. 
Part  I.    Supervisor's  Remuneration. 
On  the  net  receipts  from  the  bankrupt's  property,  including  the  net  re- 
ceipts of  his  business  if  carried  on  after  bankruptcy,  but  after 
deducting  any  sums  paid  to  secured  creditors  out  of  the  proceeds 
of  or  in  respect  of  their  securities,  not  exceeding:  £  s.     d. 

On  the  first  amount  of  £  1000,  or  any  less  sum 2  10    0  per  cent. 

On  the  next  amount  of  £  1000,  or  any  less  sum 15    0        „ 

On  all  further  sums 0  10    0        „ 
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Part  II,    Assignee's  Commission  on  Composition. 
On  the  amount  of  the  composition  agreed  to  be  paid,  but  in  lieu  of  any 

commission  under  the  next  Part  of  this  Schedule:  £  s.     d. 

On  the  first  amount  of  £  1000,  or  any  less  sum 150  per  cent. 

On  the  next  amount  of  £  1000,  or  any  loss  sum 10     0        „ 

On  all  further  sums 0  10     0        „ 

Or  such  smaller  percentage  as  may  be  fixed  by  the  Court. 

Part  III.    Assignee's  Commission. 

On  the  net  receipts  from  the  bankrupt's  property,  including  the  receipts 
of  his  business  if  carried  on  after  bankruptcy,  but  after  deducting 
any  sums  paid  to  secured  creditors  out  of  the  proceeds  of  or  in  re- 
spect of  their  securities:  £  s.     d. 

On  tlie  first  amount  of  £  1000,  or  any  less  sum 5     00  per  cent. 

On  the  next  amount  of  £  1000,  or  any  less  sum 2  10    0        „ 

On  all  further  sums 10    0        „ 


Commercial  Trusts  Act. 

No.  32  of  1910.     An  Act  for  the  Repression  of  Monopolies  in  Trade  or 
Commerce  (21st  November,  1910). 

Short  title  and  commencement.  1.  This  Act  may  be  cited  as  the  Commercial 
Trusts  Act,  1910,  and  shall  come  into  operation  on  the  first  day  of  January,  nine- 
teen hundred  and  eleven. 

Interpretation.  Application  of  Act.  2.  1.  In  this  Act,  unless  the  contrary  in- 
tention appears :  "Commercial  trust"  means  any  association  or  combination  (whether 
incorporated  or  not)  of  any  number  of  persons,  estabhshed  either  before  or  after 
the  commencement  of  this  Act,  and  either  in  New  Zealand  or  elsewhere,  and: 
a)  Having  as  its  object  or  as  one  of  its  objects  that  of  (i)  controUing,  determining, 
or  influencing  the  supply  or  demand  or  price  of  any  goods  in  New  Zealand  or  any 
part  thereof  or  elsewhere,  or  that  of  (ii)  creating  or  maintaining  in  New  Zealand 
or  any  part  thereof  or  elsewhere  a  monopoly,  whether  complete  or  partial,  in  the 
supply  or  demand  of  any  goods;  or  b)  Acting  in  New  Zealand  or  elsewhere  with  any 
such  object  as  aforesaid;  and  includes  any  firm  or  incorporated  company  having 
any  such  object,  or  acting  as  aforesaid;  "Association"  includes  the  union  of  any 
number  of  persons  by  or  under  any  agreement  or  trust,  whether  temporary  or  per- 
manent, and  whether  legally  vahd  or  not,  and  whether  including  any  scheme  or 
organization  or  common  management  or  control  or  not;  "Member  of  a  commercial 
trust"  means  any  of  the  constituent  persons  of  that  trust,  or  any  agent  of  that 
trust,  and,  where  any  such  constituent  person  or  agent  is  a  corporation,  firm,  or 
association,  includes  every  member  or  agent  of  that  corporation,  firm,  or  asso- 
ciation; "Person"  includes  a  corporation,  and  as  used  in  the  foregoing  definitions 
of  "commercial  trust",  "association",  and  "member  of  a  commercial  trust"  in- 
cludes also  a  firm  of  partners  or  any  other  association  or  combination  of  persons. 
2.  Nothing  in  this  Act  shall  apply  to  any  goods  other  than  those  specified  in  the 
Schedule  hereto. 

Illegal  concessions  in  consideration  of  exclusive  dealing.  3,  Every  person  com- 
mits an  offence  who,  either  as  principal  or  agent,  in  respect  of  deaMngs  in  any  goods, 
gives,  offers,  or  agrees  to  give  to  any  other  person  any  rebate,  refund,  discount, 
concession,  allowance,  reward  or  other  valuable  consideration  for  the  reason  or 
upon  the  express  or  implied  condition  that  the  latter  person:  a)  Deals,  or  has  dealt, 
or  will  deal,  or  intends  or  undertakes,  or  has  undertaken,  or  will  under  take  to 
deal,  exclusively  or  principally,  or  to  such  an  extent  as  amounts  to  exclusive 
or  principal  dealing,  with  any  person  or  class  of  persons,  either  in  relation  to  any 
particular  goods  or  generally;  or  b)  Does  not  deal,  or  has  not  dealt,  or  will  not  deal, 
or  intends,  or  undertakes,  or  has  undertaken,  or  will  undertake  not  to  deal,  with 
any  person  or  class  of  persons,  either  in  relation  to  any  particular  goods  or  gene- 
rally; or  c)  Restricts  or  has  restricted  or  will  restrict,  or  intends  or  undertakes  or 
has  undertaken  or  wiU  tmdertake  to  restrict,  his  dealing  with  any  person  or  class 
of  persons,  either  in  relation  to  any  particular  goods  or  generally;  or  d)  Is  or  be- 
comes or  has  been,  or  has  undertaken  or  will  undertake  to  become,  a  member  of 
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a  commercial  trast;  or  e)  Acts  or  has  acted  or  will  act,  or  intends  or  undertakes 
or  has  xmdertaken  or  will  imdertake  to  act,  in  obedience  to  or  in  conformity  with 
the  determinations,  directions,  suggestions,  or  requests  of  any  commercial  trust 
with  respect  to  the  sale,  purchase,  or  supply  of  any  goods. 

Illegal  refusals  to  deal.  4.  Every  person  commits  an  offence  who,  either  as  prin- 
cipal or  agent,  refuses,  either  absolutely  or  except  upon  disadvantageous  or  rela- 
tively disadvantageous  conditions,  to  sell  or  supply  to  any  other  person,  or  to 
purchase  from  any  other  person,  any  goods  for  the  reason  that  the  latter  person; 
a)  Deals,  or  has  dealt,  or  will  deal,  or  intends  to  deal,  or  has  not  undertaken  or 
will  not  undertake  not  to  deal,  with  any  person  or  class  of  persons,  either  in  relation 
to  any  particular  goods  or  generally;  or  b)  Is  not,  or  has  not  been,  or  will  not  become 
or  undertake  to  become,  or  has  not  undertaken  to  become,  a  member  of  a  commercial 
trust;  or  c)  Does  not  act,  or  has  not  acted,  or  wiU  not  act,  or  does  not  intend  to 
act,  or  has  not  tm^dertaken  or  wiU  not  undertake  to  act,  in  obedience  to  or  in  con- 
formity with  the  determinations,  directions,  suggestions,  or  requests  of  any  com- 
mercial trust  with  respect  to  the  sale  purschase,  or  supply  of  any  goods. 

Illegal  monopolies.  5,  Any  person  who  conspires  with  any  other  person  to 
monopohze  wholly  or  partially  the  demand  or  supply  in  New  Zealand  or  any  part 
thereof  of  any  goods,  ot  to  control  whoUy  or  partially  the  demand  or  supply  or 
price  in  New  Zealand  or  any  part  thereof  of  any  goods,  is  guilty  of  an  offence 
if  such  monopoly  or  control  is  of  such  a  nature  as  to  be  contrary  to  the  pubhc 
interest. 

Sales  at  prices  fixed  by  a  commercial  trust.  6.  1.  Every  person  commits  an 
offence  who,  either  as  principal  or  agent,  sells  or  suppUes,  or  offers  for  sale  or  supply, 
any  goods  at  a  price  which  is  unreasonably  high,  if  that  price  has  been  in  any  manner 
directly  or  indirectly  determined,  controlled,  or  influenced  by  any  commercial 
trust  of  which  that  person  or  his  principal  (if  any)  is  or  has  been  a  member.  2.  Every 
person  commits  an  offence  who,  in  obedience  to  or  in  consequence  of  or  in  con- 
formity with  any  determination,  direction,  suggestion,  or  request  of  any  commer- 
cial trust,  whether  he  is  a  member  of  that  trust  or  not,  sells  or  suppHes,  or  offers 
for  sale  or  supply,  any  goods,  whether  as  principal  or  agent,  at  a  price  which  is  un- 
reasonably high. 

Sales  by  a  commercial  trust.  7.  1.  If  any  commercial  trust,  whether  as  princi- 
pal or  agent,  sells  or  suppHes,  or  offers  for  sale  or  supply,  any  goods  at  a  price  which 
is  vmreasonably  high,  every  person  who  is  then  a  member  of  that  trust  shall  be 
deemed  to  have  committed  an  offence  against  this  Act.  2.  If  in  any  such  case  the 
commercial  trust  is  a  corporation,  it  shall  itself  be  guilty  of  an  offence  against  this 
Act ;  but  the  liability  of  the  trust  shall  not  exclude  or  affect  the  liability  of  its  mem- 
bers under  the  last  preceding  subsection. 

When  prices  are  to  be  deemed  unreasonably  high.  8.  For  the  piu^oses  of  this 
Act  the  price  of  any  goods  shall  be  deemed  to  be  unreasonably  high  if  it  produces, 
or  is  calculated  to  produce,  more  than  a  fair  and  reasonable  rate  of  commercial 
profit  to  the  person  seUing  or  suppljriiig,  or  offering  to  seU  or  supply,  those  goods, 
or  to  his  principal,  or  to  any  commercial  trust  of  which  that  person  or  his  principal 
is  a  member,  or  to  any  member  of  any  such  commercial  trust. 

Aiding  and  abetting  offences  against  this  Act.  9.  Every  person  who  aids,  abets, 
counsels,  or  procures,  or  is  in  any  way  knowingly  concerned  in  the  commission 
of,  an  offence  against  this  Act,  or  the  doing  of  any  act  outside  New  Zealand  which 
would  if  done  in  New  Zealand  be  an  offence  against  this  Act,  shall  be  deemed  to 
have  committed  that  offence. 

Penalty.  10.  1.  Every  person  who  commits  an  offence  against  this  Act  shall 
be  Hable  to  a  penalty  of  five  hundred  poimds.  2.  If  two  or  more  persons  are  respon- 
sible for  the  same  offence  against  this  Act,  each  of  those  persons  shall  be  severally 
liable  to  a  penalty  of  five  hundred  pounds,  and  the  HabHity  of  each  of  them  shall 
be  independent  of  the  UabiUty  of  the  others. 

Penalties  recoverable  by  action  in  the  Supreme  Court.  11.  Every  such  penalty 
shall  constitute  a  debt  due  by  the  offender  to  His  Majesty  the  King,  and  shall  be 
recoverable,  together  with  costs  of  suit,  by  a  civil  action  in  the  Supreme  Court, 
instituted  by  the  Attorney- General  for  and  in  the  name  of  His  Majesty. 

Supreme  Court  may  reduce  penalty.  12.  In  any  such  action  the  Supreme  Court 
may  remit  such  part  of  the  aforesaid  penalty  of  five  hundred  pounds  as  it  thinks 
fit,  and  may  give  judgment  for  the  residue  of  the  penalty  only. 
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Injunction  against  repetition  or  continuance  of  offences.  13,  In  any  such  action 
the  Supreme  Court  may,  in  addition  to  the  said  penalty,  grant  an  injunction  against 
the  continuance  or  repetition  of  the  offence ;  but  no  such  injunction  shall  be  granted 
by  way  of  interlocutory  proceedings  before  final  judgment  in  the  action. 

Joinder  of  parties,  and  causes  of  action.  14.  1.  In  any  such  action  claims  may 
be  joined  for  the  recovery  of  penalties  in  respect  of  several  offences,  whether  of 
the  same  or  of  different  kinds.  2.  In  any  such  action  several  persons  may  be  joined 
as  defendants,  whether  in  respect  of  the  same  or  of  different  offences,  and  whether 
those  offences  are  committed  by  the  same  or  by  different  parties;  a,nd  in  any  such 
case  separate  judgments  may  be  given  in  respect  of  each  defendant  so  joined. 
3.  In  the  case  of  any  such  joinder  of  causes  of  action  or  of  parties  the  Supreme 
Court  may  give  such  directions  as  it  thinks  fit  for  the  separate  trial  of  any  cause 
of  action  against  any  defendant. 

Evidence.  15.  1.  In  any  action  for  the  recovery  of  a  penalty  or  for  an  injunc- 
tion rmder  this  Act  the  Supreme  Court  may,  in  proof  of  any  fact  in  issue,  admit 
and  accept  as  sufficient  such  evidence  as  it  thinks  fit,  whether  such  evidence  is 
legally  admissible  in  other  proceedings  or  not.  2.  In  any  action  for  the  recovery 
of  a  penalty  or  for  an  injunction  under  this  Act,  no  person,  whether  a  party  to  the 
action  or  not,  shall  be  excused  from  answering  any  question  put  to  him  by  iuter- 
rogatory  or  otherwise,  or  from  producing  or  making  discovery  of  any  document, 
on  the  ground  that  the  answer  to  the  question  or  the  production  or  discovery  of 
the  document  would  tend  to  criminate  him  in  respect  of  any  offence  against  this  Act. 


Schedule. 

Goods  to  which  this  Act  applies. 
Agricultural  implements. 
Coal. 
Meat. 
Fish. 

Flour,  oatmeal,  and  the  other  products  or  by-products  of  the  milling  of  wheat  or  oats. 
Petroleum  or  other  mineral  oil   (incjudingkerosene,  naphta,  and  the  other  products  or 
by-products  of  any  such  oU). 
Sugar. 
Tobacco  (including  cigars  and  cigarettes). 
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Introduction.!) 


History  and  government. 

The  Crown  Colony  of  Fiji  embraces,  in  addition  to  the  group  of  islands  com- 
monly designated  as  the  Fiji  Islands,  the  Island  of  Rotumah^). 

The  Fiji  Group  was  discovered  by  Teisman  in  1643,  and  visited  by  Captain 
Cook  and  others  during  the  18th  century.  Early  in  the  19  th  century  Wesleyan 
missionaries  from  the  Tonga  Islands  estabUshed  themselves  in  Fiji,  and  a  small 
immigration,  especially  from  AustraUa  and  New  Zealand,   began. 

Legendary  evidence  is  to  the  effect  that  Fiji  was  once  a  unified  monarchy, 
but  during  the  whole  of  the  period  from  the  first  settlement  of  the  Islands  by  whites 
to  the  time  of  the  estabUshment  of  EngHsh  rule  (1835 — 1874)  the  country  was 
torn  by  civil  war,  and  divided  among  a  number  of  petty  chiefs  each  striving  to 
secure  the  mastery  of  the  principal  islands. 

The  destruction  by  natives  of  property  belonging  to  American  citizens  in- 
volved one  of  the  more  powerful  chiefs,  Thakombau,  in  difficulties  with  the  United 
States,  and  he  was  forced  to  agree  to  pay  an  indemnity  of  forty-five  thousand 
dollars.  Unable  to  meet  this  demand,  and  deserted  by  his  former  ally,  Maafu, 
Thakombau  was  induced  to  offer  the  sovereignty  of  the  Islands  to  Great  Britain 
(12th  October,  1858).  Early  in  1860  a  British  Commissioner  was  sent  to  the  Islands 
to  report  on  the  conditions.  The  report,  however,  was  unfavorable,  and  the  pro- 
f erred  cession  was  decHned  by  the  British  Government.  In  the  mean  time  the 
number  of  white  settlers  was  constantly  increasing.  The  native  wars  rendered 
life  and  property  insecure.  In  1869  the  white  inhabitants  addressed  a  petition 
to  the  Government  of  the  United  States  requesting  it  to  assume  a  protectorate 
over  the  Islands.    These  efforts  also  proved  futile. 

Finally,  in  1874,  King  Thakombau,  joined  by  a  number  of  other  chiefs,  made 
another  offer  of  cession  to  Great  Britain,  which  was  accepted,  and  on  the  10th 
October  of  that  year  the  Fiji  Islands  formally  passed  to  the  British  Crown 3). 

By  the  Charter  of  2d  January,  1875*),  the  Islands  were  erected  into  a  Crown 
Colony.  Under  this  Charter,  as  amended  1st  October,  1880^),  the  Islands  were 
given  a  constitution  and  government  similar  to  that  of  the  other  Crown  Colonies. 

1)  The  writer  desires  to  express  his  indebtedness  to  the  Honourable  A.  W.  Mahaffy, 
Assistant  to  the  High  Commissioner  for  the  Western  Pacific,  for  copies  of  the  Fiji  ordinances, 
and  other  valuable  information.  —  ^)  Letters  Patent  of  17th  December,  1880.  Statutory  Rules 
and  Orders.  Rev.  1904.  Vol.  IV.  "Fiji",  p.  6.  —  *)  An  historical  account  of  the  various  pro- 
posals of  cession,  and  a  reprint  of  the  correspondence,  is  contained  in  De  Ricci,  Fiji,  Our 
New  Province  in  the  South  Seas,  chaps.  8,  17.  —  *)  St.  R.  &  O.  Rev.  1904.  Vol.  IV.  "Fiji", 
p.  1.  —  6)  Ibid.  p.  4. 
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The  Imperial  Parliament  originally  reserved  the  power  to  legislate  directly  for 
the  Colony,  and  exercised  this  right  in  the  Fiji  Marriage  Act,  1878  (41  &  42  Vict, 
c.  61).  This  right  was  abrogated  in  1904,  but  the  power  of  applying  and  adapting 
the  provisions  of  Imperial  Acts  by  Order  in  Council  is  retained i). 

The  present  Constitution  of  Fiji  is  contained  in  the  Letters  Patent  of  21st  March, 
19042),  as  amended  by  Letters  Patent  of  30th  August,  19053),  25th  July,  1907^) 
and  25th  August  1911).  Under  this  Constitution  the  legislative  power  is  vested 
in  a  Legislative  Council  consisting  of  the  Governor,  ten  official,  six  elected,  and 
two  native  members.  The  Native  Regulation  Board,  in  Fiji,  and  the  Rotumah 
Regulation  Board,  in  Rotumah,  have  the  power  of  initiating  legislation  for  the 
native  population  of  their  jurisdictions,  subject,  however,  to  confirmation  by  the 
Legislative  Council. 

Law  in  force. 

By  "The  Past  Laws  Temporary  Continuance  Ordinance"^)  the  proclamation  of 
14th  October,  1874,  adopting  all  laws,  acts  and  statutes  then  in  force  in  New  South 
Wales,  was  declared  to  be  valid  and  binding,  "so  far  as  the  same  shall  be  applicable  to 
the  circumstances  of  this  Colony."  By  "The  Supreme  Court  Ordinance"^)  it  was 
enacted  that  the  common  law,  the  rules  of  equity,  and  the  statutes  of  general  appli- 
cation in  force  in  England  on  2d  January,  1875,  so  far  as  apphcable  to  the  con- 
ditions in  Fiji,  should  be  the  rule  of  decision.  The  question  which  of  these  provisions 
is  in  force  is  discussed  in  the  case  of  Turner  v.  Sherrard^).  "This  of  course  suggests  the 
question  whether  it  can  possibly  have  been  intended  that  two  separate  and  distinct 
bodies  of  general  law  (those  of  England  and  New  South  Wales)  should  be  co-existent 
in  Fiji.  I  think  that  this  is  impossible;  that  therefore  the  provision  of  the  Supreme 
Court  Ordinance  operates  as  a  repeal  by  necessary  imph  cation  of  the  legislative 
adoption  of  New  South  Wales  laws;  and  that  the  last  mentioned  laws  thereupon 
ceased  to  have  effect  except,  perhaps,  such  of  them  as  may  since  have  been  univer- 
sally acted  upon  and  accepted"^). 

The  Enghsh  law  of  contracts  remains  substantially  unmodified.  "The  Native 
Dealings  Ordinance,  1904"  9)  requires  that  certain  contracts  between  non-natives 
and  natives  shall  be  submitted  to  a  magistrate,  and  be  registered.  "The  Indemnity, 
Guarantee  and  Bailment  Ordinance,  1881"!''),  repeals  the  fourth  section  of  the 
Enghsh  Statute  of  Frauds  (29  Chas.  II.  c.  3),  and  permits  contracts  of  indemnity 
and  guaranty  to  be  entered  into  by  parol  agreement.  In  other  respects  this  Ordi- 
nance is  in  substance  a  re-enactment  of  the  provisions  of  the  common  law  relating 
to  the  topics  named.  "The  Bills  of  Sale  Ordinance,  1879"  ii),  follows  closely  the 
Enghsh   "Bills  of  Sale  Act,    1878"   (41  &  42  Vict.   c.  31). 

The  law  relating  to  partnerships,  joint-stock  companies,  and  foreign  com- 
panies is  principally  contained  in  "The  Partnership  Consohdation  and  Limited 
Liabihty  Ordinance,  1878"i2),  as  amended  by  "The  Bankruptcy  Ordinance,  1889" i^), 
"The  Partnership  Amendment  Ordinances,  1905 — 1909"  i*)  and  "The  Partnership  Or- 
dinance, 1910."  It  has  been  held  that  the  sections  of  the  Partnership  Ordinance  rela- 
ting to  partnerships  are  merely  declaratory  of  the  common  law,  and  that  resort 
may  be  had  to  the  common  law  to  add  to  the  provisions  of  the  Ordinance's^ 

The  sections  of  the  Ordinance,  as  originally  adopted  in  1878,  relating  to  the 
winding-up  of  joint-stock  companies  were  repealed  by  the  Bankruptcy  Ordinance, 
1889'^),  and  the  provisions  of  the  Enghsh  law,  so  far  as  apphcable,  were  adopted'^). 
There  is  no  provision  for  the  registration  of  foreign  companies  other  than  those 
organized  under  the  laws  of  England  or  of  a  British  Colony  i^). 

The  first  Bankruptcy  Ordinance  was  adopted  in  1877.  This  has  now  been 
replaced  by  the  Ordinance  of  188918),  which  is  based  on  the  Enghsh  Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52).  The  BiUs  of  Exchange  Act  (45  &  46  Vict.  c.  61) 
has  been  re-enacted  in  "The  BiUs  of  Exchange  Ordinance,  1891"20),  and  the  Com- 

1)  Ibid.  p.  674.  —2)  Ibid.  p.  674.  —  3)  St.  R.  &  O.,  1905  p.  1443.  —  *)  St.  R.  &  O., 
1907  p.  1157.  —  8)  No.  11  of  1875.  —  «)  No.  XIV  oe  1875.  —  ')  1883.  Fiji  L.  R.  90.  — 
8)  Per  Fielding  Clarke,  Acting  C.  J.,  Ibid.  p.  92.  —  »)  No.  Ill  of  1904,  as  amended  by 
No.  V  of  1907.  See  also  "The  Rotuma  Native  Dealings  Ordinance,  1895,"  (No.  XIX  of  1895) 
—  10)  No.  VIII  of  1881.  —  11}  No.  VIII  of  1879.  —  12)  No.  VII  of  1878.  —  13)  No.  Xvf 
of  1889.  —  1*)  Reprinted  below.  —  is)  Brown  v.  Montrose,  1892.  Fiji  L.  R.  289.  —  16)  No. 
XVI  of  1889.  —  17)  Cp.  Union  Bank  of  Australia  Ltd  v.  Sharpe,  Fletcher  &  Co.  Ltd.  1885.  Fiji 
L.  R.  108.  —  18)  Cp.  The  Partnership  Ordinance,  1878,  §  183,  as  amended  by  No  VIII  of 
1905.  —  IS)  No.  XVI  of  1889.  —  2»)  No.  Ill  of  1891. 
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monwealth  of  Australia  Act  relating  to  marine  bills  of  lading  (1904,  No.  14)  is  copied 
in  "The  Sea-Carriage  of  Goods  Ordinance,  1906" i). 

Courts  and  procedure. 

"The  Supreme  Court  Ordinance,  1875"  2),  vests  the  principal  jurisdiction  in 
the  Supreme  Court,  consisting  of  a  Chief  Justice.  This  court  is  a  court  of  record, 
and  has  within  the  Colony  the  jurisdiction  of  EngHsh  courts  of  common  law,  equity, 
probate,  and  divorce.  Under  the  Colonial  Courts  of  Admiralty  Act,  1890  (53  & 
54  Vic.  c.  27)  and  an  Order  in  Council,  the  Supreme  Court  is  constituted  a  Vice-Ad- 
miralty Court  ^).  It  is  both  a  court  of  original  jurisdiction  and  a  court  of  appeal 
from  the  Local  courts  of  the  Colony *),  and  from  the  High  Commissioners  Court 
of  the  Western  Pacific  S).  An  appeal  Hes  from  the  Supreme  Court  to  the  Judicial 
Committee  of  the  Privy  Council,  where  the  amount  of  the  judgment  is  £  500  or 
over.  Such  appeal  must  be  asked  within  twenty-one  days  from  the  date  of  the 
rendition  of  the  judgment,  and  the  appellant  is  required  to  furnish  security  not 
exceeding  £500  within  three  months^). 

Under  the  Pacific  Order  in  Council,  1893'),  the  Supreme  Court  of  Fiji  has 
also  original  jurisdiction  to  try  in  Fiji  any  civil  or  criminal  cause  arising  at  any 
place  within  the  hmits  of  the  Order. 

The  procedure  before  the  Supreme  Court  in  the  exercise  of  its  municipal  juris- 
diction is  analogous  to  that  of  the  EngHsh  courts.  The  procedure  and  practice 
of  the  Supreme  Court  of  Judicature  in  England  governs  wherever  the  local  Ordi- 
nances or  Rules  of  the  Supreme  Court  do  not  otherwise  provide.  In  exercising 
the  jurisdiction  conferred  under  the  Pacific  Order  in  Council,  1893,  the  Supreme 
Court  may  adopt  either  the  procedure  usual  in  Fiji  or  that  laid  down  in  the  Order^). 

There  are  also  Magistrates'  Courts  with  limited  civil  and  criminal  jurisdiction, 
and  Native  Courts^). 


Statutes. 
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PartnersMp  Consolidation  and  Limited  Liability  Ordinance,  1878. 

a)  Ordinance  No.  Ill  of  1878.")  An  Ordinance  to  consolidate  and  amend  the 

law  of  Partnership  and  to  provide  for  the  constitution  of  Joint  Stock 

Companies  with  Limited  Liability  (15  th  June,  1878). 

Short  title.  1.  This  Ordinance  may  be  cited  for  aU  purposes  as  "The  Part- 
nership Consolidation  and  Limited  Liability  Ordinance,  1878." 

I.  General  principles  of  partnership. 

Definition.  2.  1.  Partnership  is  a  contract  by  which  two  or  more  persons 
agree  for  the  purpose  of  making  profit  to  join  together  in  business  and  mutually 
to  contribute  a  common  fund  or  capital.  2.  The  contract  must  be  one  of  pure 
consent,  and  the  free  choice  of  one  partner  by  the  other  or  others  is  of  the  essence 
of  the  contract.  3.  As  the  contract  has  been  entered  into  by  consent  it  can  at 
any  time  be  dissolved  by  consent. 

New  partners.  3.  A  new  partner  cannot  be  introduced  to  the  partnership  with- 
out the  consent  of  all  the  partners.    The  consent  of  the  majority  wiU  not  suffice. 

1)  No.  XIV  of  1906.  —  2)  No.  XIV  of  1875.  —  3)  Queen  v.  The  Emma  Fisher.  1891.  Fiji 
L.  R.  269.  No  admiralty  jurisdiction  exists  under  the  Ordinances.  The  Duke  of  Edinburgh. 
1877.  Fiji  L.  R.  6.  —  *)  Cp.  Emosi  Basu  v.  The  Queen.  1897.  Fiji  L.  B.  358.  —  5)  Order  in 
Council,  15th  March,  1893.  St.  R.  &  0.  Rev.  1904,  Vol.  V.  "Foreign  Jurisdiction",  p.  484.  — 
«)  Order  in  Council  of  31st  May,  1910.  —  ')  St.  R.  &  O.  Rev.  1904,  Vol.  V.  "Foreign  Juris- 
diction", p.  484.  —  S)  Ibid.  The  Queen  v.  Martell.  1897.  Fiji  L.  R.  355;  The  Queen  v.  Nau 
Taunebo.  1895.  Fiji  L.  R.  327.  —  ^)  Ordinance  No.  V  of  1876;  Ordinance  No.  XXV  of  1876. 
—  1°)  As  in  force  1st  January,  1912.  —  ")  Sections  2 — 146  and  section  153  of  this  Ordinance 
frere  repealed  by  the  Partnership  Ordinance,  1910  (Ord.  No.  22  of  1910).  The  law  relating  to 
partnership  is  now  assimilated  to  that  of  England.  These  repealed  provisions  are  reprinted 
because  the  Fiji  Ordinance  of  1878  is  in  force  in  North  Borneo,  and  is  referred  to  in  the  article 
on  the  commercial  law  of  that  country. 
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Sub-partners.  4.  One  partner  may  take  a  sub-partner  to  participate  in  liis 
share  of  the  partnership,  but  such  sub-partner  is  not  a  partner  in  the  partnership. 

In  ease  of  fraud.  5.  The  contract  is  essentially  one  of  good  faith  among  the 
partners  both  in  its  beginning  and  its  progress  and  it  can  be  set  aside  at  any 
time  on  fraud  being  established. 

Maximum  number  of  partners.  6.  The  number  of  partners  in  a  private 
partnership  shall  not  exceed  twenty. 

Infant  may  become  partner.  7.  An  infant  may  be  a  partner,  but  under  the 
law  with  regard  to  infants  he  is  not  responsible  for  the  debts  of  the  partnership 
if  he  repudiates  his  liability  on  coming  of  age. 

In  case  of  lunacy.  8.  1.  If  a  partner  was  a  lunatic  at  the  time  of  entering 
into  the  contract,  and  the  fact  was  concealed  from  any  of  the  partners,  the  fraud 
will  be  a  sufficient  ground  for  setting  aside  the  contract.  2.  If  the  lunacy  was 
known  to  the  other  partners  they  cannot  afterwards  set  aside  the  contract  on 
that  ground,  but  it  may  at  any  time  be  set  aside  by  those  acting  for  the  lunatic. 
3.  If  the  contract  has  been  entered  into  by  the  lunatic  in  a  lucid  moment  and 
is  a  transaction  in  good  faith  as  regards  the  other  partners,  any  supervening  lunacy 
will  not  invaUdate  the  right  of  the  lunatic  to  his  share  of  the  profits,  and  his 
property  wiU  be  subject  to  the  debts  of  the  partnership.  4.  If  a  partner  sane  at 
the  time  of  entering  into  the  contract  shall  become  insane  during  the  partnership 
it  shall  be  at  the  option  of  the  remaining  partners  to  continue  the  partnership 
according  to  the  terms  of  the  contract  or  to  dissolve  the  partnership. 

Married  woman  may  become  partner.  9.  A  married  woman  may,  with  the 
consent  of  her  husband,  enter  into  a  contract  of  partnership  and  when  such 
consent  has  been  given  by  the  husband  signing  the  articles  of  partnership  the 
wife  shaU  be  entitled  to  act  as  a  feme  sole  with  regard  to  the  partnership. 

Undertaking  must  be  lawful  but  may  be  of  a  general  nature.  10.  The  under- 
taking into  which  the  partners  enter  must  be  a  lawful  one  but  need  not  be  any 
particular  business,  as  a  vaHd  partnership  may  be  constituted  for  purposes  of  a 
general  nature  to  speculate  in  any  way  which  may  appear  to  offer  profit. 

Partner  to  share  in  profits.  11.  The  partnership  must  be  for  the  purpose  of 
making  profit  in  which  each  of  the  partners  shall  have  a  share. 

Participation  in  profits.  12.  It  is  not  necessary  that  each  partner  actually 
participate  in  the  profits  whatever  amount  of  profit  may  be  made,  because  a 
partner  may  validly  stipulate  on  account  of  the  greater  share  of  the  fund  which 
he  advances  that  one  or  more  of  the  partners  shall  not  receive  anything  unless 
a  certain  amount  of  profit  has  been  made.  It  is  enough  that  each  partner  shall 
have  a  fair  chance  of  making  profit  and  that  the  conditions  of  the  contract  are 
not  manifestly  unjust. 

Losses  to  be  borne  mutually.  13.  The  partners  in  the  contract  of  partnership 
bear  the  loss  mutually  if  they  fail  to  make  profit  and  incur  loss,  but  it  shaU  not 
be  unlawful  for  a  partner  to  stipulate  as  between  himseK  and  the  other  partners 
that  be  shall  not  be  liable  to  contribute  to  the  loss. 

Shares  in  profit  and  loss.  14.  The  shares  in  the  profit  and  the  proportion  of 
responsibihty  for  loss  may  be  equal  or  unequal  according  to  the  agreement  of  the 
partners,  or  fro  rata  according  to  the  amount  each  has  contributed  to  the  common 
fund;  but  where  no  stipulation  has  been  made  and  there  is  no  guide  to  the  inten- 
tion of  parties  the  shares  in  the  profit  and  loss  shall  be  taken  to  be  equal. 

Share  in  profits  without  being  a  partner.  15.  While  partners  share  in  profit 
and  are  liable  for  loss  a  mere  participation  in  profits  does  not  necessarily  make 
the  participator  a  partner.  A  manager  or  servant  of  a  partnership  may  have  a 
share  in  the  profits  as  his  wages  and  yet  not  be  a  partner. 

Proof  of  partnership.  16.  The  mere  fact  that  the  participator  in  the  profits 
is  the  manager  or  servant  of  the  partnership  does  not  necessarily  exclude  him 
from  being  a  partner.  The  fact  whether  he  is  a  partner  or  not  depends  upon  the 
intention  of  parties  when  he  was  admitted  to  share  profits,  and  must  be  judged 
of  according  to  the  facts  and  circumstances  of  each  case. 

Persons  may  participate  in  profits  without  being  liable  as  partners.  17.  The 
advance  of  money  by  way  of  loan  upon  a  contract  in  writing  to  receive  a  rate  of 
interest  varying  with  the  profits,  or  even  a  share  of  the  profits,  wiU  not  of  itself 
make  the  lender  a  partner.  A  widow  or  child  of  a  partner  may  receive  a  portion 
of  profits  by  way  of  annuity  without  incurring  liability  for  the  debts  of  the  part- 
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nership.  The  vendor  of  the  goodwill  of  a  business  may  receive  a  portion  of  the  profits 
in  consideration  of  the  sale  without  being  subject  to  the  habilities  of  a   partner. 

What  may  constitute  capital.  18.  The  fund  which  the  partners  contribute  or, 
as  it  is  commonly  called,  the  capital  of  the  partnership  need  not  necessarily  consist 
of  money.  One  may  contribute  his  skill,  or  his  labour,  or  goods,  or  real  estate,  or 
the  goodwill  of  a  business,  and  generally  it  may  be  said  that  anything  which  the 
partners  themselves  consider  to  have  value  may  be  contributed  to  the  common  fund. 

Where  labour  or  skill  is  contributed.  19.  Where  the  contribution  of  the 
partner  is  labour  or  skiU  or  something  which  bears  no  ratable  proportion  to  the 
money  supphed  by  others  it  is  the  more  necessary  that  the  share  of  the  profits  to 
which  each  partner  is  entitled  should  be  fixed  at  the  time  of  making  the  contract.  If 
no  proportion  is  fixed  the  contributor  of  the  skiU  or  labour  shall  be  entitled  to  receive 
profits  in  proportion  to  the  smallest  sum  of  money  advanced  by  the  other  partners. 

Where  capital  exceeds  one  hundred  pounds  or  duration  of  contract  exceeds 
twelve  months.  20.  No  partnership  in  which  the  common  fund  or  capital  exceeds 
the  value  of  one  hundred  pounds  sterling,  and  the  duration  of  the  contract  exceeds, 
or  by  the  nature  of  the  engagement  must  exceed,  twelve  months  can  be  pleaded  or 
proved  in  actions  between  the  partners  themselves,  unless  the  contract  has  been 
embodied  in  articles  of  partnership.  If  a  partner  has  been  admitted  subsequent  to  the 
articles  his  admission  may  be  proved  by  letters,  writings,  or  facts  and  circumstances. 

As  to  existing  partnerships.  21.  Existing  partnerships  shall  until  their  termi- 
nation be  subject  to  the  rules  of  the  law  anterior  to  this  Ordinance  as  regards 
the  necessity  of  articles,  but  aU  future  contracts  of  partnership  shall,  with  the 
exception  aforesaid,  be  embodied  in  articles  of  partnership. 

//.   The  different  hinds  of  partnership. 

Kinds  of  partnerships.    22.    Partnerships  are  either  public  or  private. 

Public  partnerships.  23.  Pubhc  partnerships  are  either  corporations,  joint  stock 
companies  where  the  habihty  of  the  partners  is  unlimited,  or  joint  stock  companies 
where  the  habihty  of  the  partners  is  hmited  to  the  amount  of  capital  represented 
by  the  shares  taken  up  by  each  partner. 

Benefit  and  provident  societies.  24.  The  associations  which  are  known  by 
the  name  of  benefit,  industrial,  or  provident  societies  are  not  regarded  as  coming 
within  the  general  law  of  partnership  but  as  being  subject  to  the  special  laws  by 
which  they  are  regulated  and  authorised. 

Corporations.  25.  Corporations  are  incorporated  by  Royal  Charter,  Statute, 
or  Ordinance  into  one  body  having  a  special  designation,  perpetual  succession,  and 
a  common  seal,  thus  enabling  the  corporation  to  act  and  to  sue  and  be  sued  as  an 
individual. 

Joint  stock  companies.  26.  A  joint  stock  company  with  unhmited  habihty 
of  partners  as  it  existed  before  the  alteration  of  the  law  of  England  which  permitted 
companies  to  be  formed  on  the  principle  of  hmited  habihty  is  not  illegal  in  this 
Colony,  and  aU  the  rules  which  are  hereinafter  set  forth  with  regard  to  joint  stock 
companies  hmited  shall  be  apphcable  to  such  companies,  except  that  the  holders 
of  the  shares  shall  be  hable  pro  rata  according  to  the  number  of  their  shares  for 
the  debt  of  the  company. 

Native  communities.  27.  The  native  communities  of  the  Colony  shall  not  bo 
treated  as  pubhc  partnerships  under  the  provisions  of  this  Ordinance. 

Liability  of  private  partnerships.  28.  In  all  private  partnerships  the  habihty 
of  the  partners  has  hitherto  been  unhmited,  that  is  the  partners  are  responsible 
for  the  loss  to  the  extent  of  their  fortunes,  but  a  mixed  species  of  private  part- 
nership is  made  legal  by  this  Ordinance  in  which  there  may  be  members  fuUy 
responsible  and  others  who  only  contribute  funds  who  are  not  hable  beyond  the 
amount  contributed.  The  law  regarding  the  old  form  of  such  partnerships  where 
the  habUity  of  aU  the  partners  is  unlimited  is  first  treated  of  and  then  the  new 
form  where  the  habihty  of  some  of  the  partners  may  be  hmited. 

Limited  partners  may  be  responsible  as  ordinary  partners  in  certain  cases. 
29.  If  those  who  are  not  partners  at  all,  or  who  may  be  hmited  partners  only, 
hold  themselves  out  to  others  as  ordinary  partners,  and  in  this  manner  cause  them 
to  enter  into  contracts,  or  make  advances,  or  sell  goods  on  credit,  or  in  any  other 
way  to  become  creditors,  the  individuals  who  so  represent  themselves  shall  be  held 
boimd  by  their  representations. 


PARTNERSHIP  CONSOLIDATION  AND  LIMITED  LIABILITY  759 

ORDINANCE,  1878. 

Liability  of  dormant  partners.    30.   A  person  who  enters  into  a  partnership 

without  notification  and  continues  in  it  for  the  purpose  of  sharing  in  the  profit  as 

a  dormant  partner  shall  be  hable  to  creditors  during  the  time  he  remained  a  partner 

in  the  same  manner  as  an  ordinary  partner. 

III.  The  ordinary  'private  partnership  where  the  liability  of  members 

is  unlimited. 

(i)  The  partnership  property. 
Partnership  property.  31.  The  whole  property,  real  and  personal,  original  and 
acquired,  of  the  partners  as  a  whole  in  connection  with  the  partnership  shall  be 
held  as  belonging  to  the  partnership  under  the  firm  name,  style,  title,  or  designation, 
and  the  partnership  to  that  effect  shall  be  regarded  as  a  juridical  person,  and  it 
shall  be  capable  of  sustaining  the  relation  of  creditor,  and  have  the  right  to  sue, 
and  of  sustaining  the  relation  of  debtor,  and  the  hability  to  be  sued,  each  partner 
having  a  contingent  right  to  his  share  of  the  property  when  the  debts  shall  be 
paid  and  the  property  divided,  but  having  no  right  while  the  partnership  lasts  to 
dispose  of  the  property  except  for  partnership  purposes,  and  on  the  other  hand 
each  partner  remaining  Uable  for  the  debts  of  the  partnership. 

Partnership  may  be  sued  in  name  of  firm.  32.  The  partnership  itself  may  be 
lawfully  sued  by  entering  as  the  name  of  the  defendant  the  firm  name,  style,  title, 
or  designation  under  which  the  partnership  conducts  its  ordinary  business;  and  a 
writ  left  at  the  ordinary  place  of  business  of  such  partnership,  or  with  a  manager, 
clerk,  shopman,  operative,  or  servant  therein,  or  dehvered  personally  to  any  one 
partner  shall  be  a  sufficient  service  upon  the  said  partnership  and  upon  the  in- 
dividual partners  thereof,  and  judgment  may  be  given  thereon  which  shall  be  a 
good  judgment  against  the  partnership  as  in  the  case  of  any  ordinary  defendant 
to  an  action. 

Partnership  may  sue  in  name  of  firm.  33.  The  partnership  may  sue  under 
the  firm  name,  style,  title,  or  designation  by  which  it  conducts  its  ordinary  business 
without  requiring  to  insert  as  a  plaintiff  the  name  of  any  individual  partner,  and 
a  judgment  obtained  in  any  action  in  which  the  writ  shall  be  so  sued  out  shall 
be  a  good  judgment  and  may  be  enforced  by  aU  the  remedies  competent  to  an 
ordinary  plaintiff. 

Real  estate  may  form  capital.  34.  Real  estate  may  form  part  of  the  capital 
of  a  partnership. 

Liability  thereof.  35.  The  real  property  may  form  part  of  the  partnership 
property  although  the  title  may  be  in  name  of  one  or  more  of  the  partners,  and  be 
liable  for  the  debts  of  the  company,  or  be  treated  as  personalty  on  the  death  of 
a  partner. 

Real  property  not  necessarily  partnership  property.  36.  On  the  other  hand, 
land  may  be  contributed  to  the  partnership  fund  not  as  a  portion  of  the  capital 
but  simply  for  the  purpose  of  cultivation,  the  property  remaining  in  the  individual 
partner  and  the  use  solely  belonging  to  the  partnership. 

Titles  to  land  may  be  taken  and  transferred  in  name  of  partnership.  37.  Titles 
to  land  may  be  taken  in  the  name  of  the  partnership  under  its  ordinary  name, 
style,  title,  or  designation,  and  a  transfer  of  the  same  may  be  vahdly  made  under 
the  firm  name,  style,  title,  or  designation  when  subscribed  to  the  transfer  by  one 
of  the  partners.  Mortgages  and  encumbrances  may  be  granted  and  created  in  the 
same  manner,  and  the  transfers,  mortgages,  or  encumbrances  shall  when  so  sub- 
scribed be  held  to  have  been  done  with  consent  of  all  the  partners. 

Property  to  be  applied  to  the  payment  of  debts.  38.  The  partnership  property 
must  first  be  appUed  to  the  payment  of  partnership  debts,  and  each  partner  has 
a  right  to  have  the  same  so  appUed  before  any  individual  partner,  or  his  creditors 
or  representatives,  can  claim  any  right  therein. 

Where  partners  may  claim  individually  &c.  39.  Each  partner  has  a  claim  on 
the  partnership  property  for  all  funds  advanced  by  him,  and  the  partnership  has 
also  a  claim  for  the  repayment  to  the  partnership  of  whatever  has  been  taken  by 
one  partner  beyond  his  share. 

Claims  against  individual  partners.  40.  No  creditor  of  an  individual  partner 
can  acquire  any  right,  title,  or  interest  in  the  partnership  property  even  as  the 
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consequence  of  a  judgment,  except  for  so  much  as  belongs  to  the  partner  after  all 
claims  on  the  partnership  as  a  whole  are  deducted  and  satisfied;  and  the  mode 
of  putting  any  such  judgment  in  force  shall  be  by  attachment  of  the  partner's 
share  of  profit  and  property  and  not  by  seizure  and  sale. 

(ii)  Powers  and  authorities  of  partners. 

Partner  may  bind  partnership  in  relation  to  its  ordinary  business.  41.  Each 
partner  is  prcepositus  negotiis  societatis,  and  while  the  stipulations  in  the  articles 
of  partnership  bind  the  partners  inter  se  in  regard  to  the  extent  of  their  powers 
as  regards  the  pubUc  each  partner  can  bind  the  partnership  by  his  acts  in  relation 
to  the  partnership  business.  This,  however,  is  subject  to  the  hmitation  that  it 
must  be  in  relation  to  the  partnership  business  as  ordinarily  conducted,  because 
one  partner  has  no  authority  to  bind  his  co-partners  to  obhgations  which  both 
he  and  the  persons  with  whom  he  dealt  must  have  known  to  be  beyond  the  ordinary 
scope  of  the  business  and  of  the  powers  ordinarily  exercised  by  partners. 

Ordinary  trading  transactions  may  be  entered  into  by  any  partner.  42.  In 
ordinary  trading  partnerships  the  buying  and  seUing  of  goods,  the  drawing,  accep- 
ting, and  indorsing  of  bills,  the  granting  of  cheques  upon  the  partnership  bank 
account,  the  borrowing  of  money  within  ordinary  Hmits  for  trade  purposes,  the 
granting  of  receipts,  the  ordering  of  insurances,  the  payment  of  debts,  the  granting 
of  Custom  House  bonds,  and  the  pledging  of  partnership  property  for  partnership 
purposes  are  aU.  within  the  scope  of  the  agency  entrusted  to  each  partner. 

With  regard  to  the  granting  of  warranties  &c.  43.  In  partnerships  where  it 
is  part  of  the  ordinary  business  to  grant  warranties  or  guarantees,  the  guarantee 
of  one  partner  shall  bind  the  whole;  but  where  that  is  not  the  ordinary  course  of 
the  business  of  the  partnership  the  holder  of  the  guarantee  will  require  i)  to  prove 
that  it  was  done  with  the  consent  of  the  firm. 

Reference  of  dispute.  44.  One  partner  has  no  authority  to  refer  a  matter  in 
dispute  to  arbitration  in  name  of  the  partnership  without  their  consent. 

Contracts  not  binding  in  certain  cases.  45.  Contracts  will  not  bind  the  part- 
nership which  have  been  made  by  one  partner  with  a  party  who  has  knowledge 
or  notice  that  the  partner  is  acting  beyond  his  powers  or  in  fraud  of  the  firm. 

Acceptance  of  the  firm  given  for  a  private  debt.  46;  Where  a  partner  gives 
a  bill,  or  acceptance,  or  indorsement  of  the  firm  in  payment  of  his  private  debt, 
the  firm  wiU  not  be  bound  to  the  person  accepting  such  a  payment,  unless  he  can 
prove  that  the  partner  was  authorised  or  otherwise  establishes  the  bona  fides  of 
the  transaction.  If  the  biU  is  in  the  hands  of  third  holders  the  partnership  shall 
be  hable,  unless  the  circumstances  show  that  the  holder  was  aware  of  the  nature 
of  the  transaction. 

Application  of  partnership  money  to  private  use.  47.  Where  money  has  been 
raised  by  one  partner  upon  the  faith  of  the  partnership  signature,  and  such  partner 
applies  the  money  to  his  own  private  debt,  the  firm  wiU  be  bound  when  the  party 
advancing  the  money  had  no  knowledge  of  the  object  to  which  it  was  to  be  appUed. 

Application  of  partnership  securities.  48,  The  same  rules  will  apply  to  the 
appUcation  of  the  securities  or  property,  real  or  personal,  of  the  firm  in  payment 
of  the  private  debt  of  a  partner. 

Where  money  has  been  advanced  to  individual  partner.  49.  Where  money  has 
been  advanced  to  a  partner  upon  his  individual  credit  and  responsibihty,  although 
the  money  be  paid  into  the  firm  account  and  employed  for  partnership  purposes, 
the  person  making  the  advance  must  go  against  the  individual  partner  who  ob- 
tained it  upon  his  own  credit. 

Responsibilities  of  new  partner.  50.  A  new  partner  by  joining  an  old  firm 
shall  make  himself  Uable  Hke  the  other  partners  for  the  debts  of  the  firm. 

Where  a  partner  is  accepted  as  debtor  in  place  of  firm.  51.  Where  a  part- 
nership has  been  originally  liable  for  a  debt,  and  the  creditor  by  arrangement 
accepts  one  of  the  partners  as  his  debtor  in  place  of  the  partnership,  such  accept- 
ance win  extinguish  the  debt  against  the  firm. 

Where  retiring  partner  ceases  to  be  responsible.  52.  If  a  creditor  in  like 
manner  continues  to  accept  of  the  partnership  as  the  debtor  after  the  retirement 
of  a  partner  has  been  duly  notified  to  him  the  responsibility  of  the  retiring 
partner  ceases.  "" 

I)  Sic.  "WiU  be  required"  (?). 
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Notice  of  discharge  of  partner  from  responsibility  to  be  given  to  creditor. 

53,  But  as  the  principle  of  the  discharge  which  is  here  assumed  is  that  the 
creditor  had  notice  of  the  partnership  in  its  altered  condition  and  accepted  it  as 
Ms  debtor  there  must  be  no  doubt  of  the  notice  which  ought  to  be  both  personal 
and  pubUc  in  the  manner  set  forth  in  a  subsequent  section,  the  latter  form  being 
sufficient  intimation  to  those  who  have  subsequent  deahngs  with  the  firm  that 
the  partner  has  retired,  and  the  former  being  necessary  in  the  case  of  the  actual 
creditors  of  the  firm  at  the  date  of  retirement. 

Liability  lor  torts.  For  frauds.  For  injuries  to  persons  or  goods.  For  slander. 
For  frauds  on  the  revenue.  Liability  in  certain  eases  only.  54.  1.  The  partnership 
is  Uable  for  torts  committed  by  the  partners  or  the  servants  of  the  partnership 
in  the  course  of  carrying  on  partnership  business.  2.  The  partnership  is  hable  if 
one  of  the  partners  fraudulently  dispose  of  property  consigned  to  the  custody  and 
care  of  the  partnership.  3.  The  partnership  is  liable  for  injuries  to  goods  or  persons 
caused  by  the  want  of  care  or  want  of  skill  of  the  partners  or  servants  of  the  firm 
in  the  carrying  on  of  the  ordinary  business  of  the  firm.  4.  A  partnership  of 
pubUshers  shall  be  hable  for  the  printing  and  pubhshing  of  a  slander  by  the  firm 
on  the  authority  of  one  of  the  partners  in  the  course  of  the  business  of  the  firm. 
5.  The  partnership  will  be  hable  for  frauds  committed  on  the  revenue  by  one 
of  the  partners  in  conducting  the  business  of  the  firm.  6.  The  tort  to  render  the 
firm  Hable  must  be  committed  in  carrying  out  the  business  of  the  firm  within  the 
ordinary  scope  thereof  or  the  act  must  be  indorsed  and  accepted  by  the  firm. 

(in)  Eights  and  duties  of  partners. 

Duties  of  partners.  55.  As  good  faith  is  of  the  essence  of  the  contract  each 
partner  must  devote  himself  faithfully  to  the  interests  of  the  partnership  and 
bring  to  the  discharge  of  his  duties  all  the  skill  and  dihgence  of  which  he  is 
possessed  and  must  exercise  in  conducting  the  business  sound  judgment  and  dis- 
cretion. 

Responsibility  for  loss.  56.  If  any  loss  be  sustained  to  the  partnership  from 
the  gross  neghgence,  unskilfulness,  fraud,  or  misconduct  of  a  partner,  the  partner 
is  responsible  to  the  partnership. 

Responsibility  for  breach  of  articles.  57.  A  partner  is  responsible  to  the  part- 
nership for  intentional  breaches  of  the  articles  of  partnership. 

Responsibility  for  false  representations.  58.  If  a  partner  makes  any  false  re- 
presentations to  his  partners,  or  conceals  from  them  facts  in  connection  with  the 
business,  and  thereby  makes  profit  to  himself,  he  must  make  good  to  the  part- 
nership the  profit  so  obtained. 

Rule  as  to  bonuses  &C.  59.  If  a  partner  makes  any  private  stipulations  with 
third  persons  for  bonuses  or  premiums  for  himself  in  connection  with  the  business 
of  the  partnership  he  must  account  therefor  to  the  partnership. 

Inability  of  partner  in  certain  cases.  60.  LA  partner  cannot  enter  into  any 
other  business  or  engagement  which  will  interfere  with  the  proper  performance 
of  his  partnership  duties.  2.  Nor  can  he  make  purchases  or  sales  on  his  private 
account  which  would  interfere  with  the  bargains  of  the  firm  or  lessen  their  profit. 
3.  A  partner  cannot  enter  upon  any  other  undertaking  which  would  give  him 
a  direct  interest  contrary  to  that  of  the  partnership,  but  the  position  must  be  one 
not  merely  of  temptation  to  act  in  such  a  manner  but  an  obvious  antagonistic 
interest. 

Books  must  be  kept.  61.  As  one  of  the  chief  duties  of  partners  is  to  account 
faithfully  to  the  partnership  for  aU  transactions,  it  is  absolutely  necessary  to 
keep  business  books  in  which  everything  done  by  each  shall  appear  and  be 
accounted  for. 

Withholding  accounts  presumption  of  fraud.  62.  The  withholding  of  accounts 
by  one  partner  from  the  firm  shall  be  of  itself  a  presumption  that  fraud  has 
been  perpetrated  or  was  intended. 

Access  to  books.  63.  All  the  partners  are  entitled  to  know  the  fuU  extent 
of  the  partnership  affairs  and  to  have  free  access  to  the  books  on  all  occasions, 
unless  they  have  intentionally  hmited  their  powers  by  the  articles. 

Duty  of  partners.  64.  The  partners  must  devote  their  whole  time  skill  and 
care  to  the  business  of  the  partnership  without  other  compensation  than  their 
chance  of  profit. 
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Salaries  and  private  expenditure  of  partners.  65.  The  articles  shall  state  what 
sum  each  will  be  entitled  to  draw  for  his  private  expenditure,  and  there  may  also 
be  a  stipulation  that  one  or  more  shall  receive  a  sum  by  way  of  salary  before 
profits  are  estimated,  but  unless  this  stipulation  be  clearly  set  forth  the  presump- 
tion will  be  against  any  salary  being  payable. 

Charges  to  be  borne  by  firm.  66.  Partners  are  entitled  to  charge  the  firm 
with  all  expenditure  and  losses  properly  incurred  in  transacting  the  partnership 
business. 

(iv)  Articles  of  partnership. 

Articles  of  partnership.  67.  In  this  Ordinance  (section  twenty)  it  has  been  made 
necessary  for  all  partnerships  where  the  capital  exceeds  one  hundred  pounds  sterUng 
and  the  duration  exceeds  twelve  months  to  be  constituted  by  articles  of  partnership. 

Stipulations  to  be  inserted.  68.  It  is  not  necessary  to  insert  in  articles  of 
partnership  the  general  principles  apphcable  to  all  contracts  of  partnership  but  only 
such  stipulations  as  without  being  stipulated  would  not  be  impUed  by  law. 

Agreements  to  form  partnership.  69.  Agreements  may  be  entered  into  to 
form  a  partnership  which  are  not  the  partnership  articles,  and  should  any  of  the 
partners  fail  to  carry  out  the  agreement,  it  is  hereby  enacted  that  such  prelimi- 
nary agreements  cannot  be  enforced  so  as  to  compel  persons  who  are  unwiUing  to 
enter  into  partnership,  but  an  action  will  he  for  damages  for  breach  of  agreement 
wherever  any  of  the  parties  had  proceeded  in  fuKilment  of  it  to  contract  engage- 
ments, to  reahse  funds,  or  do  any  other  act  which  involved  pecuniary  obligations 
or  loss  in  virtue  of  the  agreement. 

Construction  of  articles.  70.  The  articles  of  partnership  are  construed  Uke  other 
contracts  according  to  the  intention  of  parties,  and  they  shall  always  be  construed 
so  as  to  defeat  fraud  and  the  taking  by  any  partner  of  an  unfair  advantage  over 
his  co-partners. 

Variation  of  articles.  71.  If  partners  do  not  faithfully  observe  the  articles  of 
partnership  among  themselves,  and  a  practice  spring  up  on  any  points  at  variance 
with  the  articles,  it  will  not  be  competent  for  one  partner  thereafter  suddenly  to 
attempt  to  enforce  the  articles,  but  the  practice  will  be  taken  as  a  virtual  alter- 
ation or  repeal  of  the  articles  by  consent  of  all.  The  articles  may  be  varied  during 
the  partnership  with  consent  of  all  the  partners. 

Where  a  specific  business  is  carried  on.  72.  When  the  partnership  is  entered 
into  for  the  carrying  on  of  a  specific  business  the  legal  tribunals  in  the  event 
of  dispute  shall  construe  strictly  the  description  of  the  business  set  forth  in  the 
articles  so  that  the  partnership  be  not  turned  from  its  legitimate  ends. 

Date  of  commencement.  73.  The  time  for  commencement  of  the  partnership 
shall  be  carefully  set  forth.  If  no  date  is  specified  it  will  be  held  to  commence  from 
the  date  of  the  articles. 

Name  of  firm  to  be  defined.  74.  The  name  or  style  by  which  the  firm  is  to 
be  known  shall  be  defined  by  the  articles,  as  it  is  under  the  common  name  that 
the  partnership  will  not  only  carry  on  its  transactions  but  also  that  under  which 
it  will  sue  or  be  sued.    The  name  need  not  include  any  of  the  existing  partners. 

Signature  of  firm.  75.  Every  partner  is  bound  scrupulously  to  adhere  to  the 
partnership  name  when  signing  letters,  cheques,  contracts,  bills,  and  all  docu- 
ments in  connection  with  the  partnership  affairs. 

Duration  of  partnership.  76.  The  articles  shall  set  forth  the  duration  of  the 
partnership,  but  whatever  time  be  stated  the  death  of  a  partner  brings  the  part- 
nership to  an  end  unless  there  are  stipulations  to  the  contrary. 

Termination  by  consent.  77.  A  partnership  can  at  any  time  be  brought  to 
an  end  by  consent  of  all  the  partners,  even  where  the  stipulated  term  for  its 
existence  has  not  expired. 

Death  of  partner  need  not  terminate  partnership.  78.  If  the  articles  stipulate 
that  the  death  of  a  partner  shall  not  necessarily  put  an  end  to  the  partnership, 
a  clause  may  empower  the  representative  of  the  deceased  partner  to  carry  on  the 
business  with  the  survivors  for  the  benefit  of  the  widow  and  children  of  the  de- 
ceased partner,  and  for  the  admission  of  one  or  more  of  the  children  as  partners 
on  their  arrival  at  majority. 

Where  interest  is  given  to  the  widow.  79.  If  the  interest  in  the  partnership 
be  given  to  the  widow  during  her  life  and  to  the  children  after  her  death  it  is 
only  the  children  who  survive  the  mother  who  are  entitled  to  a  share. 
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Disposition  of  share  by  will  or  otherwise.  80.  The  articles  may  empower  the 
partners  to  provide  by  will  or  otherwise  for  the  disposal  of  their  share  in  the  event 
of  death.  If  the  will  leaves  the  executors  the  freedom  of  dechning  should  they  not 
consider  it  wise  or  expedient  to  continue  the  partnership,  the  death  of  the  party 
then  puts  an  end  to  the  partnership. 

Share  of  deceased  partner.  81.  The  articles  shall  contain  provisions  for  the 
manner  in  which  the  share  of  a  deceased  partner  shall  be  estimated  and  paid, 
should  there  be  no  intention  to  admit  the  representatives  into  the  business. 

One  or  more  partners  may  conduct  business.  82.  It  may  be  stipulated  that 
one  or  more  of  the  partners  shall  have  the  direction  of  the  business  of  the  company, 
and  these  provisions  will  be  enforced  by  the  legal  tribunals. 

As  to  secret  manufactures.  83.  There  may  be  special  cases  where  a  partnership 
is  formed  for  working  some  manufacture  which  is  a  secret,  and  in  such  cases  it 
wiU  be  competent  for  the  partner  who  is  in  possession  of  the  secret  to  make  such 
stipulations  as  shall  protect  him  in  the  working  thereof. 

Computation  of  capital.  84.  The  clauses  in  connection  with  the  contribution 
of  the  capital  shall  bring  to  a  money  valuation  such  items  as  lands,  buildings,  book- 
debts,  and  other  property  which  may  be  contributed  in  order  that  the  capital  account 
may  be  clearly  set  forth. 

Profits.     85.    Provision  shall  be  made  for  balances  and  division  of  profits. 

Accounts  when  agreed  to  be  conclusive.  86.  It  may  be  provided  to  prevent 
future  disputes  that  the  accounts  as  agreed  to  at  any  particular  time  shall  be  con- 
clusive, but  no  such  provision  wiU  bar  an  inquiry  into  fraud. 

Employees.  87.  The  mode  of  hiring  and  dismissing  employees  of  the  firm  shall 
be  provided  for. 

Retirement  of  partner.  88.  The  mode  of  permitting  a  partner  to  retire  from 
the  firm,  either  with  or  without  hberty  to  carry  on  the  same  trade,  and  the  pur- 
chase of  his  share  by  the  firm  or  otherwise  may  be  stipulated. 

Dissolution  and  winding-up.  89.  The  steps  necessary  to  be  taken  upon  disso- 
lution, the  mode  of  winding-up,  and  the  settlement  of  controversies  shall  be  provi- 
ded for,  and  it  shall  be  competent  for  the  partners  to  provide  that  any  of  their 
number  may  be  expelled  from  the  partnership  should  his  conduct  or  pecuniary 
entanglements  be  such  as  to  compromise  the  credit  of  the  firm. 

(v)  Remedies  against  partners  and  third  parties. 

Firms  may  sue  and  be  sued.  90.  1.  A  partner  may  sue  the  partnership  under 
the  firm,  style,  name,  title,  or  designation,  and  the  partnership  may  in  hke  manner 
sue  a  partner  for  any  matter  or  thing  in  relation  to  which  a  cause  of  action  has 
arisen.  Two  firms  may  sue  each  other  although  some  of  the  partners  may  be 
partners  in  both,  or  any  member  of  either  firm  may  sue  either  or  both.  2.  Third 
parties  may  sue  the  partnership,  and  the  partnership  may  sue  third  parties,  in  the 
same  way  as  ordinary  plaintiffs  may  sue,  but  when  judgment  has  been  given  against 
the  partnership  the  execution  will  not  he  against  the  separate  partners  unless  the 
firm  has  no  effects.  Where  the  judgment  has  to  be  enforced  by  imprisonment  it 
wiU  be  competent  to  proceed  against  one  or  other  of  the  partners  at  the  choice 
of  the  holder  of  the  judgment. 

Private  debts  of  partner.  91.  Where  judgment  has  been  given  against  a 
partner  for  a  private  debt  the  share  of  profit  and  share  of  partnership  property 
belonging  to  such  partner  may  be  attached  in  the  hands  of  the  firm,  but  it  shall 
not  be  competent  to  proceed  to  seizure  and  sale  of  the  property  of  the  firm  for 
the  separate  debt  of  a  partner. 

Existence  of  firm.  92,  The  juridical  person  of  the  firm  will  be  taken  to  be 
in  existence  after  the  active  operations  of  the  partnership  have  ceased,  or  after 
the  partners  have  entered  into  a  new  contract,  for  aU  purposes  connected  with 
the  receiving  and  paying  the  debts  of  the  firm,  and  generally  for  the  purpose  of 
winding-up,  but  for  that  only. 

One  partner  may  sue  another.  93.  One  partner  may  sue  another  for  all 
matters  or  things  unconnected  with  the  partnership,  and  even  for  matters  arising 
out  of  the  partnership  if  the  interests  of  the  firm  are  not  necessarily  involved. 

Denial  of  access  to  books.  94.  Any  partner  who  has  been  denied  access  to 
the  books  or  papers  of  the  firm,  or  who  has  reason  to  beheve  that  one  or  more 
of  the  partners  have  made  profit  from  the  partnership  without  disclosing  it,  may 
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sue  the  firm  for  an  account,  and  this  right  extends  to  the  executor,  administra- 
tors, or  representatives  of  a  deceased  partner.  Such  action  may  be  sued  without 
its  being  necessary  to  ask  for  a  dissolution  of  the  partnership,  but  the  Supreme 
Court  may  decree  the  dissolution  should  circumstances  emerge  during  the  inquiry 
which  induce  the  behef  that  mutual  concert  and  agreement  between  the  parties 
is  thenceforth  impossible. 

(vi)  Dissolution  of  partnership. 

Partnership  may  be  dissolved.  95.  A  partnership  may  be  dissolved  by  the 
act  or  consent  of  the  partners,  or  of  some  of  them,  or  by  the  judgment  of  a  com- 
petent Court,  or  by  the  mere  operation  of  law,  or  by  the  extinction  or  completion 
of  the  thing  in  regard  to  which  the  partnership  was  formed,  or  by  the  lapse  of  time 
for  which  it  was  originally  contracted,  or  by  the  death  or  bankruptcy  of  a  partner. 

Dissolution  by  consent.  96.  All  partnerships  whether  a  period  has  been  fixed 
for  the  termination  of  the  contract  or  the  duration  is  merely  dependent  on  the 
wiU  of  the  partners  can  be  brought  to  an  end  by  mutual  consent,  the  whole  exist- 
ence of  the  contract  depending  upon  the  consent  of  the  parties  who  made  it. 
A  partnership  which  has  no  fixed  term  may  be  dissolved  at  the  desire  of  either 
of  the  partners  and  even  by  acts  which  are  inconsistent  with  the  continuance 
of  the  partnership. 

Dissolution  must  be  publicly  announced.  97.  Although  the  original  contract 
has  been  made  by  deed  under  seal  it  is  not  necessary  that  the  dissolution  be 
effected  in  the  same  way.  The  resolution  to  dissolve  pubUcly  announced  as  after- 
wards provided  for  will  be  sufficient. 

Dissolution  may  be  decreed  by  the  Court.  98.  A  partnership  which  is  to 
endure  for  a  stated  period  cannot  be  brought  to  an  end  by  the  mere  will  of  one 
of  the  partners,  but  any  partner  may  apply  to  the  Supreme  Court  for  a  disso- 
lution on  sufficient  cause  shown. 

Partnerships  at  will.  99.  When  the  term  for  which  the  partnership  was  origi- 
nally formed  has  elapsed,  and  no  notice  of  dissolution  has  been  given,  and  no 
new  articles  of  partnership  entered  into,  but  the  partners  have  continued  the 
business  without  any  change,  the  association  between  them  will  be  treated  as  a 
partnership  at  will  under  the  name,  terms,  and  conditions,  so  far  as  apphcable, 
which  are  set  forth  in  the  original  articles,  these  for  the  purposes  required  by 
section  twenty  hereof  being  taken  to  be  the  articles  of  the  continued  partnership. 

Court  may  end  partnership  on  cause  being  shown.  100.  1.  The  causes  for  which 
a  partnership  may  be  brought  to  an  end  by  the  Court  on  the  application  of  a 
partner  although  the  fixed  term  has  not  elapsed  are  generally  those  which  arise 
subsequently  to  the  formation  of  the  contract  from  the  misconduct,  fraud,  or  viola- 
tion of  duty  of  one  or  more  of  the  partners.  2.  The  misconduct  or  violation  of  duty 
must  not  be  trivial  or  in  regard  to  other  relations  of  life,  unless  they  have  a 
tendency  to  injure  the  credit  or  interfere  with  the  business  of  the  partnership. 
3.  The  Supreme  Court  may  be  apphed  to  for  a  dissolution  because  of  the  impracti- 
cabihty  of  carrying  out  the  partnership  from  a  change  of  circumstances  or  a  failure 
of  expectations. 

Insanity  a  cause.  101.  It  has  already  been  provided  in  section  eight  sub- 
section four  that  supervening  insanity  of  any  partner  may  be  a  cause  for  disso- 
lution at  the  choice  of  the  partners.  The  insanity  must  be  such  as  is  hkely  to  con- 
tinue and  not  a  merely  temporary  malady. 

Also  absence  of  partner.  102.  The  prolonged  absence  of  a  partner,  his  resi- 
dence out  of  the  country,  his  change  of  domicile,  or  engaging  in  pursuits  incom- 
patible with  his  duty  to  the  partnership  may  all  be  good  grounds  for  the  disso- 
lution of  the  partnership  by  a  Court  of  law,  even  where  the  term  has  not  expired. 

Question  of  dissolution  may  be  referred,  103.  The  partners  may  refer  to  arbi- 
tration the  question  of  dissolution  before  the  agreed  on  term,  and  an  award  decreeing 
dissolution  shall  be  a  competent  award,  and  even  where  the  question  of  dissolution 
has  not  been  expressly  referred  if  the  differences  between  the  partners  have  been 
referred  and  the  arbitrators  have  awarded  a  dissolution  that  shall  be  a  competent  award . 

Effect  of  outlawry  &c.  104.  The  outlawry  of  a  partner  or  his  attainder  for 
treason  or  felony  operates  as  a  dissolution  of  the  partnership. 

Effect  of  female  partner  marrying.  105.  A  female  partner  marrying  may 
continue  as  a  partner,  but  the  husband  shall  have  no  right  arising  from  his  jiis 
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mariti  or  otherwise  to  interfere  with  the  affairs  of  the  firm,  but  she  shall  act  in 
the  affairs  of  the  partnership  as  a  feme  sole;  but  the  marriage  of  a  female  partner 
during  the  tenure  of  tlie  partnership  may  be  a  good  ground  for  applying  to 
the  Supreme  Court  to  decree  a  dissolution  under  the  particular  circumstances  of 
the  case. 

Voluntary  assignment.  106.  The  voluntary  assignment  by  one  or  more  of  the 
partners  of  all  their  right,  title,  and  interest  in  the  partnership  property  dissolves 
the  partnership. 

Attachment  of  profit  and  share  of  partner  by  creditor.  107.  The  attachment 
of  the  profit  and  share  of  property  in  the  firm  of  one  partner  by  a  creditor  may 
be  a  ground  for  a  dissolution  of  the  partnership,  but  only  by  appeahng  to  the 
Supreme  Court  to  decree  the  dissolution. 

Bankruptcy  of  partner.  108.  The  bankruptcy  of  one  or  more  of  the  partners 
acts  as  a  dissolution  of  the  contract,  as  the  whole  property  of  the  partner  passes 
to  the  trustee  in  the  bankruptcy  and  the  bankrupt  ceases  to  have  the  power  of 
free  action  necessary  to  the  discharge  of  his  duties  as  partner. 

Death  of  partner.  109.  The  death  of  a  partner  dissolves  the  partnership  among 
all  tlie  survivors  from  the  date  of  the  death,  unless  the  contrary  has  been  provided 
in  the  articles  of  partnership. 

Winding-up.  110.  In  all  such  cases  of  dissolution,  as  the  affairs  of  the  firm 
must  be  wound  up  the  partnership  subsists  for  that  purpose  and  that  alone,  and 
the  debts  may  be  collected  and  paid  in  the  name  of  the  firm  by  the  whole  or  some 
or  one  of  the  partners  nominated  for  that  purpose,  and  the  accounts  adjusted. 

Rights  of  third  parties  in  regard  to  liabilities.  111.  The  dissolution  of  the 
partnership  does  not  change  the  riglits  of  third  parties  in  regard  to  habiUties  due 
by  the  firm,  and  they  are  entitled  to  be  paid  out  of  the  partnership  assets  and 
where  these  are  insufficient  by  the  partners  or  the  estate  of  a  deceased  partner. 
Where  the  partnership  assets  are  insufficient  it  is  not  necessary  for  the  creditors 
to  sue  each  partner,  but  the  action  will  continue  to  he  against  the  firm  under 
its  ordinary  name,  style,  title,  or  designation,  until  the  winding-up  is  finished,  and 
judgment  having  been  obtained  and  the  partnership  having  no  assets  the  judgment 
may  be  put  in  force  against  the  individual  partners. 

Partnership  in  liquidation.  112.  In  order  that  there  may  be  no  confusion 
between  a  partnership  which  is  subsisting  solely  for  the  purpose  of  winding-up  and 
one  which  is  in  actual  operation,  the  words  "in  hquidation"  shall  be  added  to  the 
name  of  the  firm  in  course  of  winding-up  on  its  ordinary  place  of  business,  and  as 
the  heading  of  all  bills  and  demands  made  upon  debtors,  and  in  all  documents 
relating  to  the  winding-up,  and  in  any  legal  proceedings  instituted  by  or  against 
the  firm  the  hke  words  shall  be  added  to  the  ordinary  name,  style,  title,  or  desig- 
nation, according  as  the  firm  are  plaintiffs  or  defendants. 

Notice  in  cases  of  liquidation.  113.  On  the  dissolution  of  a  partnership  it  is 
necessary  to  give  public  notice  to  prevent  partners  being  held  hable  as  such  for  the 
acts  of  their  co-partners  after  dissolution,  and  it  is  hereby  enacted  that  in  addition 
to  the  words  "in  hquidation"  being  added  to  the  name  of  the  firm  an  advertisement 
in  the  Gazette,  and  a  notice  of  the  dissolution  pubhshed  in  the  newspapers  of  the 
Colony,  shall  be  sufficient  public  notice  within  the  Colony,  but  creditors  of  the 
partnership  are  entitled  to  separate  private  notice  by  writing. 

{vii)  Special  provisions  relating  to  dissolution  by  bankruptcy. 

Bankruptcy.  114.  The  partnership  as  a  trader  may  apply  to  be  adjudicated 
bankrupt  on  the  same  grounds  as  a  sole  trader,  or  the  partnership  may  be  made 
bankrupt  compulsorily  by  creditors  in  the  same  manner  as  a  sole  trader. 

Partnership  in  plantations.  115.  Where  the  partnership  has  been  formed  to 
work  a  plantation  it  is  considered  to  be  a  trader  for  the  purposes  of  the  Bank- 
ruptcy Ordinance. 

Firm  adjudicated  bankrupt.  116.  The  firm  may  apply  to  be  adjudicated  bank- 
rupt without  an  adjudication  being  asked  for  against  the  individual  partners,  and 
the  creditors  may  apply  for  adjudication  against  the  firm  alone  without  seeking 
an  adjudication  against  the  individual  partners. 

Effect  as  against  individual  partners.  117.  Where  the  firm  appHes  to  be  adjudi- 
cated bankrupt  without  an  adjudication  against  the  individual  partners  any  creditors 
of  the  requisite  amount  may  apply  for  adjudication  against  the  individual  partners. 
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Partners  may  apply  for  adjudication.  118.  Where  creditors  have  applied  for 
adjudication  of  bankruptcy  against  the  firm  and  not  against  the  individual  partners 
it  will  be  competent  for  the  partners  to  make  an  appUcation  to  have  themselves 
adjudicated  bankrupt. 

Special  adjudication  against  partners.  119.  The  creditors  applying  for  adjudi- 
cation of  bankruptcy  against  the  firm  may  apply  for  adjudication  against  one  or 
more  of  the  individual  partners  without  applying  for  adjudication  against  the  whole, 
and  one  or  more  of  the  partners  may  apply  for  adjudication  against  themselves 
when  that  is  competent  without  the  whole  having  so  appUed. 

Power  of  trustee  in  certain  cases.  120.  When  adjudication  of  bankruptcy 
has  been  granted  against  the  firm  only,  either  on  the  voluntary  appUcation  of 
the  firm  or  compulsorily  at  the  instance  of  creditors,  without  the  individual 
partners  being  adjudged  bankrupt,  and  the  trustee  shall  find  either  in  the  course 
of  his  investigations  or  at  the  conclusion  thereof  that  the  contributions  required 
from  any  of  the  individual  partners  to  pay  the  debts  of  the  firm  are  greater  than 
they  can  pay  or  provide  for,  or  if  he  has  reason  to  beheve  that  any  individual 
partner  is  disposing  of  his  separate  property  without  awaiting  the  result  of  the 
investigation,  or  is  preparing  to  leave  the  country,  or  in  any  other  way  acting  so 
as  to  prejudice  the  rights  of  the  creditors  under  the  bankruptcy,  it  shall  be  com- 
petent for  the  trustee  to  apply  for  an  adjudication  of  bankruptcy  against  such 
partner  or  partners. 

Bankruptcy  of  partner,  —  effect  of.  121.  Creditors  cannot  apply  for  an  ad- 
judication of  bankruptcy  against  the  firm  for  debts  due  by  an  individual  partner, 
but  they  may  apply  for  the  bankruptcy  of  the  separate  partner,  and  if  granted  his 
bankruptcy  operates  as  a  dissolution  of  the  partnership,  which  may  then  be  wound 
up  either  by  the  firm  in  Uquidation  or  by  an  adjudication  of  bankruptcy  against 
the  firm  should  that  be  apphed  for  in  a  competent  manner. 

Court  may  appoint  same  trustee.  122,  Where  adjudication  of  bankruptcy 
against  the  firm  is  accompanied  or  followed  by  adjudication  against  the  individ- 
ual partners  the  Court  may  appoint  the  same  trustee  to  wind  up  the  different 
estates  where  such  a  course  shall  appear  best  for  all  concerned. 

Concurrent  winding-up:  duty  of  trustee.  123.  Where  there  is  a  concurrent 
winding-up  of  the  estate  of  the  partnership  and  the  separate  estates  of  the  partners 
it  is  not  necessary  for  the  trustee  to  await  the  completion  of  the  winding-up  of  the 
partnership  estate  before  he  declares  any  dividend  on  the  estate  of  the  individual 
partners;  or  vice  versa  should  he  be  satisfied  that  there  are  sufficient  funds  in 
either  estate  to  pay  the  deficiency  on  the  other  or  should  he  make  sufficient  allow- 
ance for  the  probable  claims  against  either  before  striking  the  amount  of  the  div- 
idend. The  share  of  the  surplus  of  the  individual  partner  from  the  partnership 
estate  wiU  become  an  asset  of  his  individual  estate,  and  where  there  is  no  surplus 
but  a  deficiency  the  deficiency  in  whole  or  in  part  according  to  the  solvency  of 
the  other  partners  will  rank  as  a  debt  upon  the  separate  estate. 

Partners  may  prove  against  partnership.  124.  Partners  subject  to  their  Ua- 
bility  for  any  deficiency  in  the  partnership  assets  may  prove  against  the  partner- 
ship estate  for  any  debts  due  to  themselves  personally,  and  especially  where  the 
claim  of  the  partner  proving  is  founded  upon  a  fraudulent  appropriation  of  his 
separate  property  to  the  purposes  of  the  partnership. 

Where  partners  are  members  of  another  firm.  125.  If  one  or  more  of  the 
partners  should  be  members  of  another  partnership,  or  carrying  on  another  trade, 
such  partnership  or  partner  as  trader  may  prove  for  such  partnership  or  trade 
debts  in  the  same  manner  as  ordinary  creditors  against  the  partnership  or  the 
estates  of  individual  partners. 

Partnership  may  prove  against  bankrupt  partner.  126.  The  partnership  may 
prove  as  a  creditor  against  the  estate  of  a  bankrupt  partner  for  any  sums  owing  by 
him,  and  especially  the  partnership  may  also  prove  for  sums  fraudulently  abstracted 
by  the  individual  partner  to  swell  his  own  estate. 

IV.    The  new  form  of  partnership  with  limited  liability  of  certain 

partners. 

New  form  of  partnership,  127.  A  partnership  may  consist  of  two  classes  of 
partners,  one  class  consisting  of  one  or  more  partners  being  responsible  for  the 
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debts  of  the  partnership  as  ordinary  partners,  and  another  class  which  may  abo 
consist  of  one  or  more  partners  who  are  contributors  to  the  capital  solely  and  not 
active  members  of  the  partnership,  and  whose  habihty  for  the  debts  of  the  concern 
shall  be  Umited  to  the  amount  of  capital  contributed  by  them. 

Designation.  128.  The  name  of  the  partnership  shall  include  one  or  more 
of  the  partners  whose  liabiUty  is  unlimited  together  with  the  addition  "and  com- 
pany" to  cover  the  partners  not  named;  and  it  shall  not  be  necessary  to  add 
anything  to  such  a  designation  to  show  that  any  of  the  partners  are  mere  contri- 
butors to  the  capital  and  not  active  members  of  the  partnership ;  but  the  insertion 
of  the  name  of  any  contributory  in  the  name,  style,  title,  or  designation  of  the  firm 
shall  of  itself  make  him  an  ordinary  partner. 

Terms  and  conditions  to  be  stated  in  articles.  129.  The  terms  and  conditions 
of  such  partnerships  must  be  set  forth  in  articles  of  partnership  whatever  the 
amount  of  the  capital  or  period  of  duration  of  the  partnership,  and  these  articles 
must  disclose  the  partners  whose  Habihty  is  unhmited,  and  the  names  and  the 
amount  of  contribution  to  the  capital  of  those  partners  who  are  not  to  interfere 
in  the  active  management  of  the  partnership,  and  not  to  be  responsible  beyond  the 
amount  contributed,  and  their  respective  rights  and  interests  in  the  partnership. 

Abstract  of  articles.  130.  It  shall  not  be  necessary  to  register  such  articles 
(except  under  any  general  provisions  for  the  registration  of  deeds  and  documents 
now  in  force  or  to  be  hereafter  enacted),  but  an  abstract  of  the  same  shall  be 
registered  ia  the  office  of  the  Registrar- General  in  a  book  properly  indexed  to  be 
kept  by  him  for  the  purpose,  in  which  an  abstract  or  vidimus  prepared  by  the 
parties  thereto  and  certified  as  correct  by  one  of  the  partners  whose  habihty  is 
unlimited  or  by  a  sohcitor  of  the  Supreme  Court  shall  be  recorded  and  preserved. 

Must  be  registered.  131.  Such  abstract  shall  set  forth  as  nearly  as  may  be  in 
the  form  contained  in  Schedule  A  hereto  annexed  the  date  when  the  articles  of 
partnership  were  entered  into,  the  name  of  the  company,  the  nature  of  the  business, 
the  date  of  the  commencement  of  the  partnership  and  its  duration,  the  names  of 
the  partners  whose  habihty  is  unlimited,  the  amount  of  capital  of  the  company, 
and  the  sums  contributed  by  partners  whose  habihty  is  hmited.  It  shall  not  be 
necessary  to  disclose  in  such  abstract  the  names  of  the  partners  who  merely  con- 
tribute to  the  capital. 

Fees.  132.  There  shall  be  charged  for  the  registration  of  such  abstract  and 
the  inspection  thereof  or  for  a  certified  copy  of  the  same  the  sums  set  forth  in 
Schedule  B  hereto  annexed. 

Court  may  order  exhibition  of  articles  &c.  133.  The  exhibition  of  the  articles 
of  partnership  and  the  disclosure  of  the  names  of  the  partners  whose  habihty  is 
unlimited  can  at  any  time  be  ordered  by  the  Supreme  Court  in  the  course  of 
proceedings  against  the  partnership. 

Certificate  to  false  abstract:  penalty.  134.  Any  partner  or  sohcitor  who  cer- 
tifies to  the  correctness  of  an  abstract  which  shall  not  truly  disclose  the  facts 
required  to  be  disclosed  as  the  same  are  contained  in  such  articles  of  partnership, 
or  which  shall  falsely  set  forth  any  of  such  facts,  shall  be  deemed  guilty  of  an 
offence  which  shall  be  punishable  on  conviction  thereof  according  to  law  by  im- 
prisonment for  any  term  not  exceeding  two  years. 

Liability  of  dormant  partner.  135.  If  the  partners  who  are  set  forth  in  the 
articles  as  contributing  to  the  capital,  and  not  to  be  hable  beyond  the  amounts 
of  their  contribution  afterwards,  take  an  active  part  in  the  administration  of  the 
partnership  they  shall  be  hable  as  ordinary  partners. 

Liability  defined.  136.  The  visiting  occasionally  of  the  place  of  business  for 
the  purpose  of  inspecting  the  books  and  advising  with  the  other  partners  upon 
business  matters  shall  not  be  regarded  as  taking  part  in  the  administration  in  the 
sense  of  the  preceding  article,  but  any  buying  and  seUing  or  deahng  with  the  cash, 
or  presence  in  the  place  of  business  during  business  hours  which  would  lead  the 
pubhc  to  beheve  that  the  partner  so  acting  was  an  active  partner  in  the  concern 
shall  make  him  subject  to  the  habihties  of  the  firm  as  an  ordinary  partner,  and 
the  consideration  of  the  weight  to  be  attached  to  any  particular  facts  must  be  left 
to  the  appreciation  of  the  legal  tribunals. 

Same.  137.  The  same  consequences  wiU  follow  although  the  partner  con- 
tributing to  the  capital  may  allege  that  he  acted  in  the  business  of  the  partnership 
per  procuration  of  the  firm  or  as  mandatory  of  the  other  partners. 
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As  to  true  position  of  partner.  138.  In  the  event  of  any  question  arising  as 
to  the  true  position  of  a  partner  the  burden  of  proof  will  he  upon  the  partner  who 
claims  to  be  relieved  from  the  ordinary  obligations  to  show  that  he  was  only  a 
contributor  to  the  capital  and  not  an  ordinary  partner. 

Where  partner  shall  be  deemed  an  ordinary  partner.  139.  If  any  partner  shall 
receive  a  portion  of  the  profit  of  a  partnership,  and  is  unable  to  prove  that  he 
has  paid  the  sum  stipulated  in  the  articles  of  partnership  to  be  payable  by  him 
as  a  partner  contributing  to  the  capital,  he  will  be  taken  to  be  an  ordinary  partner 
and  liable  for  the  debts  of  the  partnership  as  such. 

Restriction  as  to  capital.  140.  It  shall  not  be  lawful  to  divide  or  constitute 
the  capital  of  a  partner  of  this  description  by  shares. 

All  partners  may  inspect  accounts.  141.  The  partners  who  do  not  take  part 
in  the  administration  of  the  business  may  at  any  time  demand  an  inspection  of 
the  accounts  of  the  partnership,  and  it  shaU  be  the  duty  of  the  partners  who  ad- 
ininister  to  keep  the  books  of  the  partnership  with  correctness  and  up  to  date. 

Effect  of  refusal.  142.  If  accounts  should  not  be  deUvered  or  shown  on 
demand  the  partner  may  apply  to  the  Court  for  an  account,  with  or  without 
praying  for  a  dissolution  of  the  partnership,  and  under  such  an  apphcation  the 
Court  may  not  only  order  an  account  but  decree  a  dissolution. 

Penalty  on  partner  exhibiting  false  accounts.  143.  If  the  partners  who  ad- 
minister the  affairs  of  the  partnership  or  any  of  them  knowingly  give  or  exhibit 
to  the  partner  or  partners  whose  habihty  is  limited  a  false  account  representing 
the  administration  as  having  resulted  in  profit  whereas  there  had  in  reahty  been  a 
loss,  he  or  they  shall  be  held  to  have  committed  a  fraud  upon  such  partners  which 
shall  be  an  offence  punishable  on  conviction  according  to  law  by  imprisonment 
for  any  term  not  exceeding  two  years. 

Liability  of  partner  accepting  dividend  when  no  profit  was  made.  144.  If  any 
partner  whose  habihty  is  hmited  shall  knowingly  accept  of  any  sum  purporting 
to  be  a  dividend  upon  the  amount  of  capital  contributed  by  him  or  in  name  of 
profit  made  by  the  partnership  when  no  such  profit  was  made,  he  shall  be  held 
liable  for  the  debts  of  the  partnership  as  an  ordinary  partner. 

What  business  may  be  conducted  in  partnership.  145.  Any  business  which 
may  be  conducted  under  an  ordinary  partnership  may  be  conducted  under  a 
partnership  having  partners  whose  hability  is  hmited  as  hereinbefore  defined,  in- 
cluding the  holding  of  real  property  and  the  working  of  plantations. 

Where  partner  contributing  capital  is  a  creditor.  146.  The  partner  contributing 
to  the  capital  solely  shall  not  rank  as  a  creditor  on  the  bankrupt  estate  of  the 
partnership  until  all  other  creditors  are  satisfied  and  paid. 

F.  Joint  stock  companies  with  limited  liability. 

Joint  stoclc  companies.  147.  In  addition  to  the  partnerships  treated  of  in 
the  preceding  sections  another  class  of  associations  are  known  to  the  law  by  which 
large  amounts  of  capital  are  brought  together  to  promote  a  common  undertaking, 
and  where  the  security  of  creditors  depends  upon  the  capital  thus  amassed  rather 
than  upon  the  responsibihty  of  the  individual  partners.  These  are  known  by  the 
name  of  Joint  Stock  Companies  Limited. 

Number  required  to  form  company.  148.  Seven  persons  at  least  are  required 
to  constitute  such  a  company,  but  while  there  is  this  minimum  of  persons  the 
maximum  is  only  limited  by  the  number  of  holders  of  the  shares. 

Division  of  capital.  149.  The  capital  of  such  companies  must  be  divided 
into  shares,  and  the  partners  or  as  they  are  more  usually  termed  the  members 
or  shareholders  are  the  persons  who  have  applied  for  such  shares  and  to  whom 
such  shares  are  aUoted,  or  their  representatives  or  assigns  to  whom  the  shares  may 
be  transferred  or  transmitted. 

Liability  of  shareholders.  150.  The  Habihty  of  the  members  shall  be  hmited 
to  the  amount  payable  on  the  shares  allotted  to  them,  and  no  member  can  receive 
less  than  one  share.  If  the  company  is  wound  up  at  the  instance  of  creditors  before 
the  whole  amount  of  the  shares  have  been  paid  the  holder  of  the  shares  is  hable  for 
the  amount  unpaid. 

Name  of  company.  151.  The  name  of  the  company  may  be  descriptive  of 
the  business  in  which  it  proposes  to  engage  such  as  "The  Land  Loan  Company 
Limited,"  but  the  name  may  also  be  that  of  a  person  or  persons  Uke  that  of  an 
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ordinary  partnership  such  as  "John  Smith  &  Company  Limited,"  provided  always 
that  the  word  "Limited"  is  added  to  and  forms  part  of  the  designation. 

Liability  if  the  word  "Limited"  is  omitted.  152.  If  the  word  "Limited"  be 
not  added  to  and  form  part  of  the  name  inscribed  on  the  place  of  business  of  the 
company  and  its  announcements  and  business  documents,  the  members  wiU  be 
Hable  for  the  obhgations  of  the  company  as  ordinary  partners. 

Minimum  limit  of  shares.  153.  As  it  is  not  advisable  that  shares  should  be 
of  trifUng  amounts,  it  is  enacted  that  they  shall  not  represent  a  less  sum  than 
ten  pounds  each. 

Responsibility  of  promoters.  154.  The  promoters  or  founders  are  those  with 
whom  the  idea  of  forming  the  joint  stock  company  for  the  specific  object  origin- 
ates and  those  associated  with  them  for  the  purpose  of  obtaining  the  consent 
of  the  first  directors  to  act  as  such,  and  obtaining  the  means  for  floating  the  com- 
pany and  getting  the  capital  subscribed,  and  who  in  consequence  of  thus  acting 
stand  in  a  fiduciary  position  towards  the  company. 

Promoters  may  make  conditional  contracts.  155.  It  shall  be  lawful  for  the 
promoters  or  founders  to  make  a  contract  with  any  person  or  persons  conditional 
upon  the  formation  of  the  company,  that  is  to  say — the  contract  shall  be  vaUd 
and  binding  between  the  company  and  the  persons  with  whom  the  promoters  or 
founders  have  contracted  in  the  event  of  the  contract  being  accepted  and  adopted 
by  the  company  in  the  manner  hereinafter  set  forth,  and  the  contract  shall  not 
be  vaHd  or  binding  upon  the  promoters,  or  upon  the  company  should  the  company 
not  be  formed  and  the  requisite  amount  of  capital  subscribed,  or  the  contract  not 
be  accepted  and  adopted  by  the  company. 

And  agreements  inter  se.  156.  It  shall  also  be  lawful  for  the  promoters  or 
founders  to  make  agreements  amongst  themselves  setting  forth  the  part  which  each 
respectively  undertakes  in  the  formation  of  the  company  and  the  sums  which 
they  engage  respectively  to  advance  to  promote  its  formation  and  the  rate  of 
remuneration  which  they  stipulate  for  the  promoting  and  formation  to  be  divided 
amongst  them. 

And  for  professional  work.  157.  It  shall  further  be  lawful  for  the  promoters 
or  founders  to  make  an  agreement  with  a  sohcitor  and  for  a  soUcitor  to  enter  into 
such  an  agreement  for  the  performance  of  the  professional  work  required  before 
the  formation  of  the  company  on  condition  of  being  paid  his  bill  of  costs  only 
upon  the  formation  of  the  company,  and  to  have  no  claim  against  the  promoters 
or  founders  for  the  costs  should  the  company  not  be  formed.  But  in  aU  such 
cases  the  biU  of  costs  shall  be  taxed  by  the  taxing  officer  of  the  Supreme  Court. 

Promoters'  subscription.  158.  The  promoters  or  founders  shaU  subscribe  for 
at  least  one-twentieth  part  of  the  capital  of  the  company. 

Memorandum  of  projected  company  to  be  registered  with  Registrar-General. 
159.  Before  any  announcement  shall  be  pubhcly  made  of  the  projected  com- 
pany or  any  invitation  to  the  pubhc  to  subscribe  for  the  capital,  the  promoters 
or  founders  shall  register  at  the  office  of  the  Registrar-General  in  a  book  to  be 
kept  by  him  for  the  purpose  a  memorandum  to  be  called  "Memorandum  of  Pro- 
jected Joint  Stock  Company"  in  which  they  shall  set  forth  the  name  of  the  pro- 
posed company,  its  place  of  business,  the  objects  for  which  it  is  to  be  estabhshed, 
the  amount  of  capital  and  the  number  of  shares  into  which  the  capital  is  to  be 
divided  and  the  amount  of  each  share,  and  whether  the  habiUty  of  the  directors  or 
any  one  or  more  of  them  or  of  the  manager  is  to  be  unUmited,  with  the  names  of  the 
promoters  or  founders,  and  the  number  of  shares  which  they  respectively  subscribe. 

Form  of  memorandum.  160.  In  the  said  memorandum  the  promoters  or 
founders  shall  also  set  forth  a  note  of  the  different  conditional  contracts  or  con- 
tracts of  any  kind  entered  into  by  the  promoters  or  founders  the  obhgations  of 
which  are  ultimately  to  be  borne  by  the  company,  with  an  accurate  statement 
of  the  amount  to  be  so  borne,  the  dates  of  the  contracts  and  also  of  any  separate 
agreements  or  contracts  with  the  promoters  or  founders  (if  any)  by  which  they  are 
to  receive  benefit  in  consequence  of  entering  into  such  contract  provisional  or 
otherwise,  and  also  a  note  of  the  agreements  entered  into  among  the  promoters  or 
founders  containing  the  amount  to  be  paid  to  them  by  the  company  for  the  pro- 
motion and  formation,  and  the  date  of  the  deeds  writings  or  agreements.  The 
memorandum  shall  be  in  the  form  set  forth  in  Schedule  C  hereto  annexed  or  as 
near  thereto  as  circumstances  permit. 

B  49 


770  FIJI. 

Other  documents  to  be  deposited.  161.  Along  with  such  memorandum  the 
contracts,  agreements,  and  writings  shall  be  deposited,  and  shall  be  filed  by  the 
Registrar- General  as  relative  to  the  said  memorandum. 

False  statements.  Penalty.  162.  The  memorandum  together  with  a  declaration 
to  the  truth  of  what  is  averred  therein  as  the  same  is  set  forth  in  Schedule  C 
shall  be  signed  by  all  the  promoters  or  founders,  and  if  it  be  at  any  time  thereafter 
found  that  the  statements  contained  in  the  said  memorandum  or  any  of  them 
are  false,  dr  that  all  the  contracts  for  which  the  company  is  Uable  or  of  which  after 
commencing  business  it  is  called  upon  to  assume  the  liability  which  the  promoters 
have  made  in  relation  to  the  promoting  and  founding  of  the  company  are  not  set 
forth  therein,  or  that  the  agreements  between  the  promoters  or  founders  have  not 
truly  disclosed  the  agreements  made,  or  that  other  deeds  or  writings  existed  con- 
taining other  and  different  stipulations  which  were  not  disclosed  in  the  said 
memorandum,  then  the  said  promoters  or  founders  shall  be  guilty  of  an  offence, 
and  on  conviction  thereof  according  to  law  they  may  be  fined  in  any  sum  not  excee- 
ding one  thousand  pounds  and  imprisoned  for  any  period  not  exceeding  two  years. 

Registration  fees.  163.  The  said  memorandum  shall  be  registered  on  payment 
of  the  fee  set  forth  in  Schedule  E  hereto,  and  when  registered  the  name  of  the 
projected  company  shall  be  copyright  in  the  said  promoters  or  founders  from  the 
date  of  registration,  and  they  may  maintain  action  for  an  infringement  thereof 
against  any  person  or  persons  attempting  to  use  the  same  designation  before  the 
formation  of  the  company,  and  this  privilege  shall  continue  and  be  in  force  for  the 
term  of  two  years  from  the  date  of  registration  should  the  company  not  be  sooner 
formed  but  no  longer.  The  name  of  the  company  after  its  formation  becomes  the 
property  of  the  company. 

Certificate  of  registration.  164.  When  such  memorandum  has  been  registered 
as  aforesaid  the  Registrar- Gteneral  shall  give  a  certificate  of  registration  of  memo- 
randum to  the  promoters  or  founders,  mentioning  therein  the  names  of  the  pro- 
moters or  founders  in  the  form  contained  in  Schedule  D  hereto  annexed  or  as 
near  thereto  as  circumstances  will  permit,  and  this  certificate  shall  be  prefixed  or 
appended  to  any  apphcation  made  to  the  pubUc  to  subscribe  for  shares  in  the 
new  company. 

Memorandum  may  be  inspected.  165.  The  memorandum,  contracts,  and  deed 
or  writings  of  agreement  shall  be  open  to  the  inspection  of  the  pubUc  at  the  office 
of  the  Registrar- General  on  payment  of  the  fees  set  forth  in  Schedule  E  hereto 
annexed,  but  the  said  documents  shall  be  open  to  the  inspection  of  any  person  duly 
accredited  as  representing  a  public  journal  free  of  charge. 

Formation  of  company  to  be  certified.  166.  The  company  shall  be  taken  to 
be  formed  for  the  purposes  of  the  first  meeting  of  members  after  the  shares  have 
been  subscribed,  and  one-fifth  of  the  capital  paid  into  the  bank  account  of  the 
company,  and  a  certificate  to  that  effect  has  been  obtained  from  the  Registrar- 
General  in  the  form  contained  in  Schedule  P  hereto,  or  as  near  thereto  as  circum- 
stances wiU  permit. 

Register  of  shareholders.  167.  The  promoters  or  founders  shall  prepare  a 
Register  of  the  persons  to  whom  shares  have  been  allotted,  and  shall  submit  the 
same  to  the  Registrar- General  when  applying  for  the  certificate  of  the  formation 
of  the  company,  and  the  office-bearers  of  the  company  after  incorporation  shall 
continue  the  said  Register  and  shaU  add  thereto  the  names  of  shareholders  as  they 
successively  become  members  of  the  company. 

Refusal  of  certificate.  168.  It  shall  be  the  duty  of  the  Registrar- General  to 
make  minute  inquiry  into  the  state  of  the  subscriptions  for  the  capital,  and  if  he 
has  reason  to  beheve  that  the  subscriptions  are  not  genuine  but  that  the  names 
of  clerks,  servants,  or  others  of  the  promoters  or  founders  or  those  employed  in 
the  floating  of  the  company,  or  mere  men  of  straw  have  been  entered  as  sub- 
scribers of  capital  solely  for  the  purpose  of  obtaining  the  certificate  of  the 
Registrar-General,  then  he  shall  refuse  his  certificate  that  the  company  has  been 
formed,  and  shall  give  a  certificate  containing  his  reasons  for  so  refusing,  and  the 
formation  of  the  company  shall  be  suspended  and  the  payments  to  account  of 
capital  shall  be  returnable  to  the  subscribers.  Provided  always,  that  should  the 
promoters  or  founders  feel  aggrieved  by  the  decision  of  the  Registrar-General  they 
may  apply  to  the  Supreme  Court  by  way  of  motion  for  a  Rule  caUing  upon  the 
Registrar- General  to  show  cause  why  the  company  should  not  obtain  the  certifi- 
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cate  of  formation,  and  the  Court  shall  inquire  into  the  whole  circumstances  and 
give  such  order  as  may  appear  just. 

Certificate  to  be  advertised.  169.  When  the  Registrar-General  has  granted  his 
certificate  of  the  formation  the  promoters  or  founders  shall  pubhcly  advertise  the 
certificate  and  shall  call  the  first  general  meeting  of  the  shareholders. 

Election  of  office-bearers.  170.  At  this  meeting  the  shareholders  shall  in  the 
first  place  proceed  to  the  election  of  office-bearers,  and  they  shall  confirm  the 
nomination  of  the  directors  selected  by  the  promoters  (one  being  sufficient  but  no 
specific  number  being  required),  unless  the  selection  of  any  one  or  more  shall  be 
directly  challenged  by  at  least  three  of  the  shareholders  when  a  ballot  shall  be 
taken  and  the  confirmation  shall  be  determined  by  the  result  of  the  vote  of  the 
shareholders  present. 

Liability  of  directors.  171.  The  UabiHty  of  the  directors,  or  of  one  or  more 
of  them,  or  of  the  manager,  may  be  unhmited,  that  is  they  may  be  responsible 
for  the  debts  of  the  company  as  ordinary  partners,  and  if  the  company  has  been 
formed  upon  such  a  stipulation  or  condition  it  shall  not  be  in  the  power  of  the 
first  meeting  of  shareholders  to  alter  the  condition  but  the  confirmation  of  such 
directors  and  the  election  of  such  manager  if  confirmed  or  elected  shall  be  upon 
the  hke  stipulation  or  condition. 

Prior  contracts  and  agreements  to  be  either  adopted  or  refused.  172.  After 
the  confirmation  or  election  of  office-bearers  the  meeting  shall  consider  the  con- 
tract and  other  writings  made  by  the  promoters  or  founders  in  relation  to  the 
formation  of  the  company,  and  the  deed  of  agreement  or  writings  or  documents 
made  between  the  promoters  or  founders  themselves,  and  the  whole  of  the  said 
contracts,  deeds  of  agreement,  writings,  and  documents  shall  be  audibly  read,  and 
shaU  either  be  adopted  by  the  meeting  or  the  adoption  shall  be  refused. 

If  adopted  to  be  binding.  173.  If  adopted  the  contracts  or  other  writings  shall 
become  binding  upon  the  company,  and  the  stipulations  contained  in  the  deed  of 
agreement  or  writings  or  documents  between  the  promoters  or  founders  when  the 
same  relate  to  payments  by  the  company  shall  be  due  and  owing  by  the  company. 
If  not  adopted  capital  to  be  returned.  174.  Should  the  meeting  refuse  to 
adopt  the  contracts  or  to  sanction  the  stipulations  of  the  promoters,  and  no  modi- 
fication or  agreement  be  then  and  there  proposed  and  sanctioned  by  the  meeting, 
no  further  steps  shall  be  taken  in  the  formation  of  the  company,  and  the  portion 
of  the  capital  already  paid  shall  be  returned  in  fuU  to  the  persons  to  whom  shares 
have  been  allotted  according  to  the  sums  paid  by  them. 

Contracts  and  agreements  being  adopted.  Articles  of  association  shall  be  consi- 
dered. 175.  If  the  contracts  and  other  agreements  shall  be  adopted  the  meeting 
shall  proceed  to  consider  the  articles  of  association.  These  shall  first  be  submitted 
to  the  Attorney- General  of  the  Colony  who  shall  certify  them  before  being  laid 
before  the  first  meeting.  There  shall  be  paid  to  him  for  such  certificate  the  fee 
mentioned  in  Schedule  E  hereto  annexed.  It  shall  be  the  duty  of  the  Attorney- 
General  to  see  that  the  articles  contain  aU  the  provisions  necessary  for  the  working 
of  the  company,  and  for  the  signing  of  bills,  cheques,  and  obhgations,  and  for  the 
protection  of  creditors  and  members,  but  in  especial  the  articles  shall  contain  pro- 
visions for  a  thorough  and  impartial  audit  of  the  books  of  the  company  before 
each  annual  general  meeting  of  shareholders  and  the  preparation  of  a  balance- 
sheet  in  time  to  be  laid  before  such  annual  general  meeting,  which  in  all  hmited 
companies  must  be  held.  The  articles  shall  also  contain  a  clause  that  on  the  loss 
of  three-fourths  of  the  capital  the  directors  shaU  take  steps  for  the  winding-up 
of  the  company,  and  that  if  they  fail  to  do  so  they  shall  be  hable  for  future  losses 
as  unhmited  partners  in  an  ordinary  partnership. 

Company  incorporated  upon  approval  of  articles.  176.  The  articles  of  asso- 
ciation as  approved  by  the  meeting  shall  be  the  articles  of  association  of  the  com- 
pany and  shall  bind  each  member  of  the  company  his  heirs,  executors,  adminis- 
trators, and  assigns  as  if  such  member  had  subscribed  the  same  and  affixed  his 
seal  thereto,  and  upon  the  approval  and  adoption  of  the  said  articles  the  company 
shall  be  an  incorporated  Joint  Stock  Company  Limited  under  the  registered  name, 
carrying  on  business  at  the  registered  place  of  business,  and  having  perpetual 
succession  and  a  common  seal,  with  power  to  hold  land,  and  with  the  habihty 
on  the  part  of  the  members  to  contribute  to  the  assets  of  the  company  in  the  event 
of  its  being  wound  up  the  sum  unpaid  on  the  shares  held  by  them. 
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Minutes  of  first  meeting  to  be  registered.  177.  A  copy  of  the  minutes  of  the 
first  meeting  certified  by  the  chairman  and  secretary  as  correct,  together  with  a 
copy  (which  may  be  printed)  of  the  articles  of  association  certified  in  Uke  manner 
to  be  those  adopted  by  the  meeting  shall  be  registered  with  the  Registrar-Gteneral. 
The  minutes  of  meeting  shall  be  registered  in  the  same  book  as  the  memoran- 
dum already  provided  for,  and  the  articles  of  association  shall  be  filed  as  relative 
thereto.  The  registration  of  the  minutes  of  meeting  shall  be  proof  of  the  incor- 
poration of  the  company,  and  a  certificate  under  the  hand  of  the  Registrar- 
General  to  that  effect  shall  be  taken  to  be  sufficient  proof  of  such  incorporation 
in  all  courts  of  law.  The  Registrar- General  shall  charge  for  such  registration  and 
certificate  the  fees  mentioned  in  Schedule  E  hereto. 

Conduct  of  business.  178.  After  the  incorporation  of  the  company  its  business 
shall  be  conducted  by  the  directors  and  office-bearers. 

Responsibility  of  directors  &c.  179.  The  responsibility  of  the  directors  and 
office-bearers  to  the  shareholders  shall  be  determined  by  the  general  principles 
apphcable  to  the  mandate  which  they  hold  from  the  members  of  the  company. 
Where  fraud  shall  be  estabhshed  against  the  directors  or  office-bearers,  or  any  of 
them,  either  in  the  declaration  of  profits  which  have  not  been  earned,  or  in 
dealing  with  the  capital  or  moneys  or  securities  of  the  company,  those  guilty  of 
the  fraud  shall  be  held  hable  for  the  debts  of  the  company  as  unHmited  partners 
in  an  ordinary  partnership,  and  may  be  sued  therefor  without  the  assets  of  the 
company  being  realised. 

Shares  transferable.  180.  The  shares  of  an  incorporated  joint  stock  company, 
whether  the  whole  amount  has  been  paid  up  thereon  or  not,  shaU  be  transferable 
by  fuU  or  special  indorsation,  provided  that  a  stamp  be  affixed  thereto  representing 
the  stamp  duty  exigible  under  any  law  in  force  for  the  time  in  regard  to  such 
transfer,  but  the  property  in  the  said  shares  shall  not  pass  until  the  transfer  has 
been  registered  in  the  office  of  the  company  in  the  register  of  shareholders  or  in 
any  register  of  transfers  and  transmissions  to  be  kept  for  the  purpose.  The  shares 
of  a  deceased  member  shall  pass  to  his  personal  representatives,  and  the  executor 
or  administrator  shall  be  entitled  to  exercise  aU  the  powers  of  a  member  in  regard 
thereto  so  soon  as  the  probate  or  letters  of  administration  have  been  registered  in 
such  register  of  shareholder  or  of  tranferi)  and  transmissions. 

Place  of  business  to  be  registered.  181.  The  registered  place  of  business  at 
which  the  business  of  the  company  is  conducted  may  be  changed  from  time  to 
time,  but  all  such  changes  must  be  notified  to  the  Registrar-General  to  be  registered 
by  him  in  the  book  already  provided  for,  and  for  every  such  registration  of  the 
place  of  business  the  Registrar- General  shall  charge  the  fee  mentioned  in  Schedule  E 
hereto.  The  name  of  the  company  shall  be  conspicuously  affixed  to  such  place  of 
business  and  upon  all  letters,  bills,  deeds,  and  all  documents  whatsoever  connec- 
ted with  the  business  of  the  company. 

List  of  shareholders  to  be  made  annually.  182.  A  corrected  Hst  of  share- 
holders containing  all  the  changes  by  transfer  or  transmission  shaU  be  made  up 
by  the  office-bearers  of  the  company  to  be  laid  before  the  annual  general  meeting 
of  the  shareholders,  and  such  list  shall  also  set  forth  the  names  of  the  officiating 
directors  and  office-bearers,  and  such  hst  shall  at  aU  times  be  open  to  the  in- 
spection of  shareholders  or  their  authorised  attorneys  or  agents  at  the  place  of 
business  of  the  company  imtil  a  new  hst  has  been  made  up.  The  register  of  transfers 
or  transmissions  and  the  register  of  shareholders  shall  also  be  open  to  inspection 
when  demanded  by  any  shareholder  or  his  authorised  attorney  or  agent. 

As  to  companies  incorporated  in  England  or  Australian  colonies.  183  (as  amend- 
ed by  No.  VIII.  of  1905).  Joint  Stock  Companies  Limited  or  pubUc  companies 
lawfully  incorporated  by  the  law  of  England  or  of  any  of  the  British  Australian 
colonies  may  carry  on  business  in  Eiji  by  registering  a  memorandum  of  the  name 
of  the  company,  with  the  capital  and  the  amount  and  number  of  the  shares,  the 
names  of  the  directors  and  office-bearers,  the  place  of  business  in  England  or  the 
colonies,  and  the  place  or  places  in  which  they  propose  to  carry  on  business  in 
this  Colony,  with  the  name  of  the  local  directors  or  office-bearers,  and  depositing 
ta  be  filed  as  relative  thereto  a  copy  of  the  articles  of  association  or  charter  of 
the  said  companies,  and  when  so  registered  the  company  may  sue  and  be  sued  in 

1)  Sic.  Obviously  "transfers." 
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its   incorporated   name   and  enjoy   all  the  privileges  of  a  Joint  Stock  Company 
Limited  projected,  formed,  and  incorporated  in  the  Colony. 

Form  of  memorandum.  Fees.  184.  The  said  memorandum  shall  as  nearly  as 
the  circumstances  permit  be  in  the  form  of  Schedule  G  hereto  annexed.  There  shall 
be  paid  for  the  registration  of  the  said  memorandum  the  fee  fixed  in  Schedule  E 
hereto  annexed.  A  certificate  by  the  Registrar-General  that  the  memorandum  has 
been  registered  shall  be  sufficient  proof  in  all  Courts  of  law  that  the  company  is 
entitled  to  the  privileges  set  forth  in  the  preceding  section. 

[185  et  seq.    Repealed  by  Ordinance  No.  VI  of   1889,   §  74,  infra.] 


Schedules. 

SchedvleA.    Form  of  Abstract  of  Articles  of  Partnership  to  be  registered  {Sect.  131). 
Take  notice  that  certain  articles  of  partnership  were  entered  into  on  the 
day  of 

That  the  name  under  which  the  partnership  wiU  carry  on  business  is  John  Smith  &  Co.  (or, 
as  the  case  may  be). 

That  the  business  to  be  carried  on  is  that  of 

That  the  partnership  commenced  {or,  commences)  on  the  day  of 

and  that  its  duration  is  for  years. 

That  the  following  partners  will  administer  the  business  of  the  partnership  and  be  responsible 
as  ordinary  partners  for  the  debts  of  the  concern  viz.:  [here  insert  names] 

That  the  amount  of  the  capital  of  the  partnership  is  £ 

That  the  following  sums  have  been  {or,  are  to  be)  contributed  by  partners  whose  HabiUty 
is  limited  to  the  amount  of  their  contribution  viz. :  £2,000  £500  and  £500  {or,  whatever  the  sums 
may  be). 

All  which  I  the  undersigned  partner  {or,  solicitor,  as  the  case  may  be)  solemnly  declare  to  be 
a  correct  representation  of  the  facts  above  set  forth  as  the  same  are  contained  in  the  articles 
of  partnership. 

In  witness  whereof  I  have  hereunto  set  my  hand  this  day 

of  {Signature.) 

Schedule  B.    Fees  to  be  charged  by  Registrar-General  {Sect.  132). 

£  s.   d. 

Recording  abstract  of  partnership 500 

Inspection  of  register 1     0    0 

Certified  copy  of  an  abstract 2  10    0 


Schedule  C.  Form  of  "Memorandum  of  projected  Joint  Stock  Company"  {Sect.  160). 
Take  notice  that  we  the  undersigned  promoters  or  founders  have  resolved  to  form  a  Joint  Stock 
Company  Limited  to  be  called  [here  in  a  separate  paragraph  insert  name  of  company] 

That  the  object  for  which  the  said  company  is  proposed  to  be  established  is  \here  insert  business 
of  the  company] 

That  the  amount  of  capital  proposed  is  [here  insert  proposed  amount]  divided  into 
shares  of  £  each. 

That  the  habihty  of  certain  of  the  directors  viz.:  —  and 

of  the  proposed  manager  is  to  be  unlimited. 

That  the  promoters  or  founders  of  the  said  company  are  [here  insert  names  and  designations] 

That  they  have  agreed  to  subscribe  to  the  capital  as  follows:  — 

A 20  shares 

B 30  shares 

C 10  shares 

{as  the  case  may  be.) 

That  the  following  contracts  and  agreements  have  been  entered  into  on  behalf  of  the  company 
and  in  relation  to  the  formation  thereof.  [Here  set  forth  with  care  the  contracts  and  agreements 
giving  a  short  description  of  the  object  of  each  e.g.  "for  the  purchase  of  business"  "for  the  assignment 
of  lease"  tSsc.  (Sec.  and  the  amount  of  money  to  he  paid  by  the  company  or  the  obligations  to  be  under- 
taken by  the  promoters  or  founders  and  the  amouni  of  benefit  to  be  received  and  specifying  with  care 
the  dates  of  each] 

That  the  said  promoters  or  founders  have  also  made  the  following  deed  of  agreement  {or, 
other  agreements)  among  themselves  as  to  the  mode  of  floating  the  company  under  which  the 
sum  or  sums  to  be  paid  by  the  company  to  the  promoters  or  founders  shall  amount  in  all  to 
£  viz. :  —  [Here  set  forth  the  particulars  of  the  deed  of  agreement  and  of  all  agreements 

under  which  it  is  proposed  at  any  time  to  charge  the  company  with  costs  or  commissions  or  the  like 
in  favour  of  the  promoters  or  founders  or  for  the  expenses  of  forming  and  floating  the  company] 

[Here  follow  the  signatures.] 

To  which  there  shall  be  appended  the  follovnng  certificate:  — 
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We  the  parties  named  and  designated  in  the  before-written  memorandum  as  promoters  and 
founders  of  the  proposed  [here  insert  name  of  company']  most  solemnly  and  sincerely  declare 
that  we  are  the  only  promoters  and  founders  thereof  and  that  the  before-written  memorandum 
is  true  in  every  respect,  and  that  we  have  truly  disclosed  all  the  contracts  and  agreements  and 
obhgations  made  and  undertaken  by  us  for  and  on  behalf  of  the  said  company,  or  in  relation 
to  tte  formation  thereof,  or  amongst  ourselves,  and  that  we  have  not  concealed  any  material 
fact  which  it  would  be  for  the  interest  of  the  members  of  the  company  to  know,  or  which  would 
affect  the  welfare  and  success  of  the  company  in  any  manner  or  way. 
In  witness  whereof  we  have  hereunto  set  our  hands  this 

^^  °  [Here  follow  signatures  of  all  the  promoters  or  founders.] 


Schedule  D.    Form  of  certificate  by  Begistrar-General  (Sect.  164). 
I                                                             Registrar-General  of  the  Colony  of  Fiji,  hereby  certify  that 
a  memorandum  of  a  projected  Joint  Stock  Company  to  be  called  the  [here  insert  name]  and 
of  which  the  capital  is  to  be  £  divided  into  shares  of 

£  each  has  been  duly  registered;  that  the  promoters  or  founders  of  the  said  company 
are  [here  insert  names]  and  that  the  contracts,  agreements,  and  other  documents  connected  with 
the  promotion  of  said  company  have  been  filed  in  my  office  and  are  open  to  inspection  on 
payment  of  the  fees  fixed  by  law.  Registrar-General. 

Schedule  E.    Table  of  fees  {Sects.  163,  165,  175,  177,  181). 

£   a.    d. 

Registration  of  memorandum  of  projected  joint  stock  company 5     0    0 

Inspection  of  memorandum  and  accompanying  contracts  and  documents    ....  050 

Certified  copy  of  memorandum 100 

Certified  copy  of  contracts  or  documents  per  foho 010 

Registration  of  minutes  of  first  meeting  and  filing  articles  of  association  ....  10    0    0 

Certificate  that  company  incorporated 100 

Registration  of  company  formed  out  of  Fiji 20    0    0 

Certificate  of  such  registration 100 

Certificate  of  Attorney-General  to  articles  of  association 10  10    0 

Registration  of  change  in  place  of  business 0  10     0 


Schedule  F.    Form  of  certificate  (Sect.  166). 
I                                                              Registrar-General  of  Fiji  hereby  certify  that  the  capital 
of  the  [here  insert  name]  has  been  subscribed  and  one-fifth  thereof  paid  into  the  bank  of  [here 
insert  name  of  bank]  and  that  the  company  is  thus  formed  for  the  purpose  of  holding  the  first 
general  meeting  of  members.  Registrar-General. 

Schedule  O.    For  the  registration  of  foreign  companies  (Sect.  184). 
Memorandum  for  registration  of  pubhc  company  incorporated  out  of  the  Colony  of  Fiji. 

The  name  of  the  company  is  [here  insert  name] 

The  capital  of  the  said  company  is  £  divided  into  shares  of  £ 

each. 

Its  head  office  is  situated  at  of  The  names  of  the  directors  and 

office-bearers  are  [here  insert  names] 

The  said  company  proposes  to  carry  on  business  at  in  the  Colony 

of/Fiji. 

Its  local  manager  in  Fiji  is  and  we  have  deposited 

to  be  filed  as  relative  hereto  the  articles  of  association  of  the  said  company. 
In  witness  whereof  we  have  hereunto  set  our  hands  this 

^  [Here  follow  signatures  of  local  office-bearers.] 


b)  Ordinance  No.  VIII  of  1905/)  An  Ordinance  to  amend  "The  Partnership 
Consolidation  and  Limited  Liability  Ordinance,  1878"  (19th  October  1905). 

Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  "The  Partner- 
ship  Amendment  Ordinance  1905." 

Amendment  of  section  183  of  III  of  1878.  2.  (This  section  amends  No.  Ill 
of  1878,  §  183,  and  is  there  incorporated.) 

1)   Originally  No.  XVII  of  1905. 


BANK  HOLIDAYS  ORDINAJSTCE,  1885.  775 

c)  Ordinance  No.  XI  of  1909.  An  Ordinance  to  amend  the  Partnership 
Consolidation  and  Limited  Liability  Ordinance,  1878,  as  to  Registering 

the  Names  of  Joint  Stock  Companies  (10th  June,  1909). 

Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  the  Partnership 
Consolidation  and  Limited  Liability  (Amendment)  Ordinance,  1909. 

Words  "empire"  and  "imperial"  not  to  be  used  in  name  of  company  without 
leave.  2.  No  company  within  the  purview  of  the  Partnership  Consolidation  and 
Limited  Liability  Ordinance,  1878,  shall  be  registered  under  a  name  or  title  including 
the  word  "empire"  or  the  word  "imperial,"  or  any  other  word  or  expression  calculated 
to  mislead  by  conveying  the  impression  of  government  support  or  connection,  unless 
the  consent  of  the  Governor  in  Council  to  the  registration  of  the  name  or  title  has 
first  been  had  and  obtained. 

Registrar- General  may  refuse  to  register  company  if  name  objectionable;  on 
demand  Registrar-General  to  certify  refusal;  appeal  from  decision  of  Registrar- General. 
3.  1.  It  shall  be  lawful  for  the  Registrar- General  to  refuse  to  register  any  company 
within  the  purview  of  the  said  Ordinance,  if  in  his  opinion  the  name,  or  the  proposed 
name,  of  the  company  is  the  same  as  the  name  of  a  company  already  registered,  or 
one  which  may  be  readily  mistaken  therefor,  or  one  which  is  so  similar  thereto  as  to 
be  calculated  to  deceive;  2.  When  the  Registrar- General,  in  pursuance  of  the  powers 
hereby  given,  shall  refuse  to  register  a  company  he  shall,  on  demand  made  by  or 
on  behalf  of  the  person  or  persons  desiring  to  register  the  company,  give  a  certificate 
containing  his  reasons  for  so  refusing;  3.  Any  person  or  persons  so  desiring  to  register 
the  company  who  may  feel  aggrieved  by  the  decision  of  the  Registrar- General,  may 
apply  to  the  Supreme  Court,  by  way  of  motion,  for  a  rule  calling  upon  the  Registrar- 
General  to  show  cause  why  the  company  should  not  be  registered,  whereupon  the  Court 
shall  inquire  into  the  circumstances,  and  make  such  order  as  may  appear  to  be  just. 

Application  to  company  incorporated  in  England  and  colonies.  4.  This  Ordinance 
shall  apply  as  well  to  joint  stock  companies  limited  and  companies  incorporated  by 
the  law  of  England,  or  of  any  British  colony,  as  to  companies  formed  or  incorporated 
under  the  laws  of  this  Colony. 

d)  Ordinance  No.  XXII  of  1910.   An  Ordinance  to  declare  and  amend 

the  law  of  Partnership  (12th  November,  1910). 

[This  Ordinance  repeals  §§  2 — 146,  153  of  the  Partnership  Consolidation  and 
Limited  Liability  Ordinance,  1878,  reprinted  supra.  The  Ordinance  of  1910  is 
identical  in  all  material  respects  with  the  Imperial  Partnership  Act,  1890  (53  &  54 
Vict.  c.  39).]  

Bank  Holidays  Ordinance,  1885. 

Ordinance  No.  II  of  1885.^)  An  Ordinance  to  make  provision  for  Bank 

Holidays  (16th  October,  1885). 

Short  title.  1.  This  Ordinance  may  be  cited  for  all  purposes  as  "The  Bank 
Holidays  Ordinance,  1885." 

Bank  holidays  to  be  observed.  Proviso.  As  to  bills  due  on  bank  holidays.  2.  After 
the  passing  of  this  Ordinance  the  several  days  in  the  Schedule  to  this  Ordinance 
mentioned  (which  days  are  in  this  Ordinance  hereinafter  referred  to  as  bank 
hohdays)  shall  be  kept  as  close  hoUdays  in  all  banks  in  the  Colony.  Provided 
that,  when  any  of  the  days  mentioned  in  the  said  Schedule  falls  upon  a  Sunday 
the  next  following  Monday  shall  be  a  bank  holiday,  and  whenever  the  twenty- 
sixth  day  of  December  falls  upon  a  Monday  the  day  following  shall  be  a  bank  hohday. 
All  bills  of  exchange  and  promissory-notes  which  are  due  and  payable  on  any  such 
bank  hohdays,  save  and  except  as  is  hereinafter  provided,  shall  be  payable,  and 
in  case  of  non-payment  may  be  noted  and  protested,  on  the  next  following  day 
and  not  on  such  bank  hohday,  and  any  such  noting  or  protest  shall  be  as  vahd 

1)  OriginaUy  No.  XIX  of  1885. 
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as  if  made  on  the  day  on  which  the  bill  of  exchange  or  promissory-note  was  made 
due  and  payable;  and  for  all  the  purposes  of  this  Ordinance  the  day  next  following 
a  bank  hohday  shall  mean  the  next  following  day  on  which  a  bill  of  exchange  or 
promissory-note  may  be  lawfully  noted  or  protested. 

As  to  bills  due  on  Christmas  Day  and  Good  Friday.  Proviso.  3.  When  any 
bill  of  exchange  or  promissory-note  becomes  due  and  payable  upon  Sunday, 
Christmas  Day,  or  Good  Friday,  such  bill  of  exchange  or  promissory-note  shall  be 
due  and  payable  upon  the  day  next  preceding.  Provided  that,  when  the  last  day 
of  grace  is  a  bank  hohday  other  than  Christmas  Day  or  Good  Friday,  or  when  the 
last  day  of  grace  is  a  Sunday,  and  the  second  day  of  grace  is  a  bank  hohday, 
such  biU  of  exchange  or  promissory-note  shall  be  due  and  payable  upon  the  next 
succeeding  business  day. 

Provision  as  to  notices  of  dishonour  and  presentation  for  honour.  4.  When 
the  day  on  which  any  notice  of  dishonour  of  an  unpaid  bill  of  exchange  or  pro- 
missory-note should  be  given,  or  when  the  day  on  which  a  bill  of  exchange  or 
promissory-note  should  be  presented  or  received  for  acceptance  or  payment,  or 
accepted  or  forwarded  to  any  referee  or  referees,  is  a  bank  hohday,  such  notice 
of  dishonour  shall  be  given,  and  such  bill  of  exchange  or  promissory-note  shall  be 
presented  or  forwarded  on  the  day  next  following  such  bank  hohday. 

As  to  payments  on  bank  holidays.  5.  No  person  shall  be  compelled  to  make 
any  payment  or  do  any  act  upon  such  bank  holidays  which  he  would  not  be  com- 
pelled to  do  or  make  upon  Christmas  Day  or  Good  Friday,  and  the  obhgation  to 
make  such  payment  and  to  do  such  act  shall  apply  to  the  day  following  such 
bank  hohday ;  and  the  making  of  such  payment  and  doing  such  act  on  such  follow- 
ing day  shaU  be  equivalent  to  payment  of  the  money  or  performance  of  the  act 
on  the  hohday.  Provided  notwithstanding  that,  any  absconding  debtor  shall  not 
be  exempt  from  arrest  on  a  bank  hohday. 

Appointment  of  special  bank  holidays.  6.  It  shall  be  lawful  for  the  Governor 
in  Council  from  time  to  time  by  proclamation  in  the  Oazette  to  appoint  a  special 
day  to  be  observed  as  a  day  of  pubhc  rejoicing  or  mourning  either  throughout  the 
Colony,  or  in  any  part  thereof,  or  in  any  town  or  district  therein,  and  any  day  so 
appointed  shall  be  kept  as  a  close  hohday  in  all  banks  within  the  locahty  mentioned  in 
such  proclamation,  and  shall  as  regards  bills  of  exchange  and  promissory-notes  payable 
as  aforesaid  be  deemed  to  be  a  bank  hohday  for  all  the  purposes  of  this  Ordinance. 

Day  appointed  for  bank  holiday  may  be  vetoed  by  proclamation.  7.  When  it 
is  made  to  appear  to  the  Governor  in  Council  that  in  any  special  case  in  any  year 
it  is  expedient  that  a  day  by  this  Ordinance  appointed  for  a  bank  hohday  should 
not  be  a  bank  hohday,  the  Governor  may  declare  by  proclamation  in  the  Gazette 
pubhshed  not  less  than  one  month  before  the  day  appointed  for  such  hohday 
that  such  day  shall  not  in  such  year  be  a  bank  hohday,  and  may  by  such  procla- 
mation appoint  such  other  day  as  to  the  Governor  in  Council  may  seem  fit  to  be  a 
bank  hohday  instead  of  the  day  appointed  by  this  Ordinance,  and  thereupon  the  day  so 
appointed  shaU  in  such  year  be  substituted  for  the  day  appointed  by  this  Ordinance. 

The  Schedule. 

The  first  day  of  January.  —  Good  Triday.  —  The  day  after  Good  Friday.  —  Easter 
Monday.  —  The  Anniversary  of  the  Birthday  of  the  Queen i).  —  The  first  Monday  in 
August.  — ■  The  first  day  of  September.  —  The  Anniversary  of  the  Birthday  of  the  Prince 
of  Wales.  —  Christmas  Day.  —  The  twenty-sixth  day  of  December. 


Bankruptcy  Ordinance,  1889. 

Ordinance  No.  VI  of  1889.^)    An  Ordinance  to  amend  the  law  relating 

to  Bankruptcy  (1st  January,  1890). 

Part  I.    Preliminary. 

Short  title.    (Bankruptcy  Act,  1883,  46  and  47  Vict.  c.  52,  §  1.)     1.  This  Ordi- 
nance may  be  cited  for  aU  purposes  as  "The  Bankruptcy  Ordinance,  1889." 

1)  "The    Queen"   includes   Her   Majesty's   heirs    and   successors.    —    The   Interpretation 
Ordinance   1875,   §2.-2)  OriginaUy  No.  XVI  of  1889. 
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Interpretation.  (Bankruptcy  Act,  1883,  §  168  [1].)  2.  In  this  Ordinance  unless 
the  context  otherwise  requires  —  "The  Court"  means  the  Supreme  Court,  and 
shall  include  the  District  Registrar  for  Levuka  exercising  any  jurisdiction  in  Bank- 
ruptcy which  may  be  delegated  to  him  under  section  eleven  of  "The  Levuka  Court 
Ordinance,  1883;"  "Gazetted"  means  pubUshed  in  the  Fiji  Royal  Gazette;  "Ordi- 
nary resolution"  means  a  resolution  decided  by  a  majority  in  value  of  the  credi- 
tors present  personally  or  by  proxy  at  a  meeting  of  creditors  and  voting  on  the 
resolution;  "Special  resolution"  means  a  resolution  decided  by  a  majority  in  number 
and  three-fourths  in  value  of  the  creditors  present  personally  or  by  proxy  at  a 
meeting  of  creditors  and  voting  on  the  resolution;  "Available  act  of  bankruptcy" 
means  any  act  of  bankruptcy  available  for  a  bankruptcy  petition  at  the  date  of 
the  presentation  of  the  petition  on  which  the  receiving  order  is  made;  "Provable 
debt"  includes  any  debt  or  Habihty  provable  in  bankruptcy  under  this  Ordi- 
nance; "Property"  includes  every  description  of  property,  real  or  personal,  cor- 
poreal or  incorporeal,  and  whether  situate  in  Fiji  or  elsewhere;  "Secured  creditor" 
means  a  person  holding  a  mortgage,  charge,  or  lien  on  the  property  of  the  deb- 
tor or,  any  part  thereof  as  a  security  for  a  debt  due  to  him  from  the  debtor. 

Part  II.     From  act  of  bankruptcy  to  discharge. 

Acts  of  bankruptcy.  (Bankruptcy  Act,  1883,  §  4.)  3.  1.  A  debtor  commits 
an  act  of  bankruptcy  in  each  of  the  following  cases:  a)  If  in  Fiji  or  elsewhere 
he  makes  a  conveyance  or  assignment  of  his  property  to  a  trustee  or  trustees  for 
the  benefit  of  his  creditors  generally;  b)  If  in  Fiji  or  elsewhere  he  makes  a  frau- 
dulent conveyance,  gift,  delivery,  or  transfer  of  his  property,  or  of  any  part  thereof; 
c)  If  in  Fiji  or  elsewhere  he  makes  any  conveyance  or  transfer  of  his  property,  or 
any  part  thereof,  or  creates  any  charge  thereon,  which  would  be  void  as  a  frau- 
dulent preference  if  he  were  adjudged  bankrupt;  d)  If  with  intent  to  defeat  or 
delay  his  creditors  he  does  any  of  the  following  things,  namely — departs  out  of 
Fiji,  or  being  out  of  Fiji  remains  out  of  Fiji,  or  departs  from  his  dwelling-house 
or  otherwise  absents  himself,  or  begins  to  keep  house,  or  removes  his  property 
or  any  part  thereof  beyond  the  jurisdiction  of  the  Court;  e)  If  execution  issued 
against  him  in  any  civil  proceeding  has  been  levied  by  seizure  and  sale  of  his 
goods  under  process  of  the  Court;  f)  If  he  files  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts  in  the  Form  No.  2  of  Schedule  B,  or  presents  a  bank- 
ruptcy petition  in  Form  No.  3  of  Schedule  B  against  himself;  g)  If  a  creditor  has 
obtained  a  final  judgment  against  him  for  any  amount  and,  execution  thereon  not 
having  been  stayed,  has  served  on  him  in  Fiji,  or  by  leave  of  the  Court  elsewhere, 
a  bankruptcy  notice  under  this  Ordinance  requiring  him  to  pay  the  judgment 
debt  in  accordance  with  the  terms  of  the  judgment,  or  to  secure  or  compound  for 
it  to  the  satisfaction  of  the  creditor  or  the  Court,  and  he  does  not  within  the  time 
allowed  by  the  Civil  Procedure  Rules  for  appearance  to  a  writ  of  summons  either 
comply  with  the  requirements  of  the  notice  or  satisfy  the  Court  that  he  has  a 
counter-claim,  set-off,  or  cross-demand  which  equals  or  exceeds  the  amount  of  the 
judgment  debt,  and  which  he  could  not  set  up  in  the  action  in  which  the  judgment 
was  obtained;  h)  If  the  debtor  gives  notice  to  any  of  his  creditors  that  he  has 
suspended  or  that  he  is  about  to  suspend  payment  of  his  debts.  2.  A  bankruptcy 
notice  under  this  Ordinance  shall  be  in  the  Form  No.  4  of  Schedule  B  hereto, 
and  shall  be  issued  by  the  Registrar  upon  the  fiUng  of  a  request  in  the  Form 
No.  5  of  the  Schedule  by  a  judgment  creditor  for  fifty  pounds  or  more. 

Receiving  order. 

Receiving  order.  (Bankruptcy  Act,  1883,  §  5.)  4,  Subject  to  the  conditions 
hereinafter  specified,  if  a  debtor  commits  an  act  of  bankruptcy  the  Court  may  on 
a  bankruptcy  petition  being  presented  either  by  a  creditor  or  by  the  debtor  make 
an  order  in  Form  No.  9  of  Schedule  B  in  this  Ordinance  called  a  receiving  order  for 
the  protection  of  the  estate.  The  Governor  may  appoint  official  receivers  for  the 
purpose  of  such  orders,  and  may  from  time  to  time  and  as  often  as  he  may  deem 
necessary  cancel  any  appointment  or  appointments  so  made  and  others  make  in 
their  stead. 

5.  =  Bankruptcy  Act,  1883  (46  and  47  Vict.  c.  52),  §  6,  except  that  in  1.  d. 
"Fiji"  is  substituted  for  "England." 
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6.  =  Bankruptcy  Act,  1883,  §  7,  except  that  in  1.  the  words  "in  the  same 
manner  as  a  writ  of  summons"  are  substituted  for  the  words  "in  the  prescribed 
manner."  and  in  2.  "petitions"  for  "petition." 

7.  =  Bankruptcy  Act,  1883,  §  8. 

Effect  of  receiving  order.  (Bankruptcy  Act,  1883,  §  9.)  8.  1.  On  the  making 
of  a  receiving  order  an  Official  Receiver  shall  be  appointed  to  act  with  respect  to 
the  property  of  the  debtor,  and  thereafter,  except  as  directed  by  this  Ordinance, 
no  creditor  to  whom  the  debtor  is  indebted  in  respect  of  any  debt  provable  in 
bankruptcy  shall  have  any  remedy  against  the  property  or  person  of  the  debtor 
in  respect  of  the  debt,  or  shall  commence  or  continue  any  action  or  other  legal 
proceedings,  or  take  out  or  proceed  with  any  execution  against  the  property  or 
person  of  the  debtor,  unless  with  the  leave  of  the  Court  and  on  such  terms  as 
the  Court  may  impose.     2.  =  Bankruptcy  Act,  1883,  §  9,  2. 

Stay  of  proceedings  after  petition.    (Bankruptcy  Act,  1883,   §  10  [2],  109.) 

9.  1.  =  Bankruptcy  Act,  1883,  §  10, 1,  except  "an  official  receiver"  is  substituted  for 
"the  official  receiver."  2.  At  any  time  after  the  presentation  of  a  bankruptcy  petition 
the  Court  may  stay  any  action,  execution,  or  other  legal  process  against  the  property 
or  person  of  the  debtor,  or  aUow  it  to  continue  on  such  terms  as  it  may  think  fit. 

Appointment  of  manager  or  interim  receiver.    (Bankruptcy  Act,  1883,  §  12  [1].) 

10.  In  cases  where  it  is  desirable  that  the  debtor's  business  be  temporarily 
carried  on,  and  it  is  inconvenient  for  the  Official  Receiver  to  carry  it  on,  the  Court 
may  appoint  a  special  manager  for  the  purpose  to  act  under  the  direction  of  the 
Official  Receiver  until  the  appointment  of  the  trustee.  The  Court  may  also  if  ne- 
cessary appoint  an  interim  receiver  for  the  protection  of  the  estate  to  act  under 
the  direction  of  the  Official  Receiver.  The  special  manager  or  interim  receiver 
shall  receive  such  remuneration  and  give  such  security  as  the  Court  may  order. 

Advertisement  of  receiving  order.  (Bankruptcy  Act,  1883,  §  13.)  11.  Notice 
of  every  receiving  order,  stating  the  name,  address,  and  description  of  the  debtor, 
the  Official  Receiver  appointed,  the  date  of  the  order,  and  the  date  of  the 
petition  shall  be  gazetted  and  advertised  in  a  local  newspaper. 

Duties  of  Official  Receiver.  (Bankruptcy  Act,  1883,  §  70.)  12.  1.  As  regards 
the  estate  of  a  debtor  it  shall  be  the  duty  of  the  Official  Receiver:  a)  Pending 
the  appointment  of  a  trustee,  where  a  special  manager  is  not  appointed  to  the 
debtor's  estate,  to  act  as  manager  thereof;  b)  To  raise  money  with  the  sanction 
of  the  Court  for  the  purpose  of  the  estate  in  any  case  where  in  the  interests  of 
creditors  it  appears  necessary  to  do  so;  c)  If  the  Court  shall  so  order,  to  take 
possession  of  all  the  books,  documents,  and  papers  of  the  debtor,  and  of  all  or 
any  part  of  the  property  of  the  debtor;  d)  To  summon  and  preside  at  the  first 
meeting  of  creditors;  e)  To  issue  forms  of  proxy  for  use  at  the  meetings  of  cre- 
ditors; f)  To  report  to  the  creditors  as  to  any  proposal  which  the  debtor  may 
have  made  with  respect  to  the  mode  of  Uquidating  his  affairs;  g)  To  advertise 
the  receiving  order,  the  date  of  the  creditors'  first  meeting,  and  of  the  debtor's 
public  examination,  and  such  other  matters  as  it  may  be  necessary  to  advertise ; 
h)  To  act  as  trustee  during  any  vacancy  in  the  office  of  trustee;  i)  For  the 
purpose  of  his  duties  as  interim  receiver  or  manager  the  Official  Receiver  shall 
have  the  same  powers  as  if  he  were  a  receiver  and  manager  appointed  by  the 
Court,  but  shall  as  far  as  practicable  consult  the  wishes  of  the  creditors  with 
respect  to  the  management  of  the  debtor's  property,  and  may  for  that  purpose, 
if  he  thinks  it  advisable,  summon  meetings  of  the  persons  claiming  to  be  cre- 
ditors, and  shall  not  unless  the  Court  otherwise  order  incur  any  expense  beyond 
such  as  is  requisite  for  the  protection  of  the  debtor's  property  or  the  disposing 
of  perishable  goods;  Provided  that  when  the  debtor  cannot  himself  prepare  a 
proper  statement  of  affairs  the  Official  Receiver  may,  with  the  approval  of  the  Court 
and  at  the  expense  of  the  estate,  employ  some  person  or  persons  to  assist  in  the 
preparation  of  the  statement  of  affairs.  2.  The  Official  Receiver  shall  on  the 
appointment  of  the  trustee  account  to  the  Court  for  all  his  deahngs  with  the 
estate,  and  shall  be  entitled  to  be  paid  out  of  the  estate  such  fee  as  the  Court 
may  order  or  as  may  be  prescribed  by  rule  of  Court. 

Proceedings  consequent  on  order. 
Meetings  of  creditors.    (Bankruptcy  Act,  1883,  §  15.)     13.    1.  As  soon  as  may 
be  after  the  making  of  a  receiving  order  against  a  debtor  the  first  general  meeting 
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of  his  creditors  shall  be  held  for  the  purpose  of  considering  whether  a  proposal  for 
a  composition  or  scheme  of  arrangement  can  be  entertained,  or  whether  it  is  ex- 
pedient that  the  debtor  shaU  be  adjudged  bankrupt,  and  generally  as  to  the  mode 
of  deaUng  with  his  property.  2.  With  respect  to  the  summoning  and  proceedings 
at  the  first  and  other  meetings  of  creditors  the  rules  in  Schedule  A  shall  be 
observed. 

Debtor's  statement.  (Bankruptcy  Act,  1883,  §  16.)  14.  1.  Where  a  receiving 
order  is  made  the  debtor  shall  make  out  and  submit  to  the  Official  Receiver  a 
statement  of  and  in  relation  to  his  affairs  in  the  Form  No.  11  of  Schedule  B 
verified  by  affidavit  and  showing  particulars  of  his  assets,  debts,  and  UabiHties, 
the  names,  residences,  and  occupations  of  his  creditors,  whether  in  Fiji  or  else- 
where, the  securities  held  by  them  respectively,  the  dates  when  the  securities  were 
respectively  given,  and  the  debtor's  personal  expenses,  and  (if  any)  business  ex- 
penses for  the  last  preceding  three  years.  2.  The  statement  shall  be  made  and 
deposited  with  the  Official  Receiver  within  seven  days  of  the  making  of  the 
receiving  order,  unless  the  time  be  extended  by  the  Court.  3.  =  Bankruptcy  Act, 
1883,  §  16,  4.  4.  If  the  debtor  fails  without  reasonable  excuse  to  comply  with 
the  requirements  of  this  section  the  Court  may  on  the  apphcation  of  the  Official 
Receiver  or  of  any  creditor  adjudge  him  bankrupt  forthwith. 

Public  examination  of  debtor. 
Public  examination  of  debtor.    (Bankruptcy  Act,  1883,  §  17.)     15.   1 — 2.  = 

Bankruptcy  Act,  1883,  §  17,  1 — 2.  3.  The  Official  Receiver,  or  the  trustee  if 
appointed,  shall  take  part  in  the  examination  of  the  debtor,  and  for  the  purpose 
thereof  may  with  the  consent  of  the  Court  employ  a  sohcitor  with  or  without 
counsel.  4.  The  debtor  shall  be  examined  on  oath,  and  it  shall  be  his  duty  to 
answer  all  such  questions  as  the  Court  may  put  or  allow  to  be  put  to  him.  Any 
creditor  who  has  tendered  a  proof,  or  his  representative  authorised  in  writing,  may 
question  the  debtor  concerning  his  affairs  and  the  causes  of  his  failure.  5.  Such 
notes  of  the  examination  as  the  Court  thinks  proper  shall  be  taken  down  in 
writing  and  shall  be  read  over  to  and  signed  by  the  debtor,  and  may  thereafter 
be  used  in  evidence  against  him.  Such  notes  shall  be  open  to  the  inspection  of 
any  creditor  at  aU  reasonable  times.  6.  =  Bankruptcy  Act,  1883,  §  17,  9. 
7.  The  examination  may  be  held  by  a  commissioner  of  the  Court,  if  the  Court 
shaU  so  order,  and  in  such  case  the  commissioner  appointed  shall  have  aU  the 
powers  of  the  Court  with  respect  to  the  examination. 

Composition  or  scheme  of  arrangement. 
Composition  or  arrangement.  (Bankruptcy  Act,  1883,  §  18.)  16.  1.  =  Bank- 
ruptcy Act,  1883,  §  18,  1.  2.  The  composition  or  scheme  shaU  not  be  binding 
on  the  creditors  unless  it  is  confirmed  by  a  resolution  passed  (by  a  majority  in 
number  representing  three-fourths  in  value  of  all  the  creditors  who  have  proved)  at 
a  subsequent  meeting  of  the  creditors,  and  is  approved  by  the  Court.  3.  The 
subsequent  meeting  shaU.  be  summoned  by  the  Official  Receiver  by  not  less  than 
fourteen  days'  notice,  and  shall  not  be  held  until  after  the  pubUc  examination  of 
the  debtor  is  concluded.  The  notice  shall  state  generally  the  terms  of  the  pro- 
posal, and  shall  be  given  by  posting  a  letter  in  the  Form  No.  17  of  Schedule  B 
to  each  creditor  who  has  proved,  and  by  advertising  the  subsequent  meeting  in 
the  Gazette  and  local  newspaper.  4.  The  debtor  or  the  Official  Receiver  may  after 
the  composition  or  scheme  is  accepted  by  the  creditors  apply  to  the  Court  to 
approve  it.  5.  If  the  Court  is  of  opinion  that  the  terms  of  the  composition  or 
scheme  are  not  reasonable  or  are  not  calculated  to  benefit  the  general  body  of 
creditors  or  if  the  Court  is  dissatisfied  with  the  conduct  of  the  debtor,  the  Court 
may  in  its  discretion  refuse  to  approve  the  composition  or  scheme.  6.  If  the 
Court  approves  of  the  composition  or  scheme  the  terms  thereof  shall  be  embodied 
in  an  order  of  the  Court  in  the  Form  No.  14  of  Schedule  B,  and  a  composition 
or  scheme  accepted  and  approved  as  aforesaid  shall  be  binding  on  all  the  creditors 
so  far  as  relates  to  any  debts  due  to  them  from  the  debtor  and  provable  in  bank- 
ruptcy. A  certificate  of  the  Official  Receiver  that  a  composition  or  scheme  has 
been  duly  accepted  and  approved  shall  in  the  absence  of  fraud  be  conclusive  as 
to  its  validity.  7.  =  Bankruptcy  Act,  1883,  §  18,  10.  8.  =  Bankruptcy  Act, 
1883,  §  18,   11,  except  that  the  Ordinance  omits  the  words  "on  satisfactory  evi- 
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dence,"  and  the  whole  of  the  last  sentence,  beginning  with  the  words  "where 
a  debtor  is  adjudged."  9.  If  under  or  in  pursuance  of  a  composition  or  scheme  a 
trustee  is  appointed  by  the  creditors  to  administer  the  debtor's  property  or  manage 
his  business  Part  IV.  of  this  Ordinance  shaU  apply  to  the  trustee  and  to  the  coni- 
position  or  scheme  as  if  the  trustee  were  a  trustee  in  a  bankruptcy  and  as  if 
the  terms  "bankruptcy"  "bankrupt"  and  "order  of  adjudication"  included  res- 
pectively a  composition  or  scheme  of  arrangement,  a  compounding  or  arranging 
debtor,  and  an  order  approving  the  composition  or  scheme.  10. — 11.  =  Bank- 
ruptcy Act,  1883,  §  18,  13.— 14,  except  "Ordinance"  is  substituted  for  "Act." 

Adjudication  of  bankruptcy. 

17.  =  Bankruptcy  Act,  1883,  §  20,  except  that  in  1.  the  Ordinance  omits  the 
word  "ordinary"  before  the  word  "resolution,"  and  the  words  "in  pursuance  of 
this  Act"  after  the  words  "accepted  or  approved;"  and  in  2.  omits  the  words 
"in  the  prescribed  manner"  after  the  words  "local  paper,"  substitutes  the  words 
"name  of  the  trustee"  for  the  words  "Court  by  which  the  adjudication  is  made," 
the  word  "newspaper"  for  the  word  "paper,"  and  "Ordinance"  for  "Act." 

Trustee.  (Bankruptcy  Act,  1883,  §  21.)  18.  1.  At  any  time  prior  to  ad- 
judication the  creditors  may  by  ordinary  resolution  nominate  some  fit  person  to 
be  trustee  in  the  bankruptcy,  and  upon  making  the  adjudication  the  Court  shaU 
appoint  the  creditors'  nominee,  or  if  dissatisfied  with  the  nomination,  some 
other  person  to  be  trustee.  2.  A  trustee  shall  give  such  security  as  the  Court  may 
direct. 

Committee  of  inspeetion.  (Bankruptcy  Act,  1883,  §  22.)  19.  1.  At  the  first 
or  any  subsequent  meeting  the  creditors  may  by  ordinary  resolution  appoint  from 
among  the  creditors  qualified  to  vote  or  the  holders  of  general  proxies  or  general 
powers  of  attorney  a  committee  of  inspection  consisting  of  not  less  than  three  nor 
more  than  five  persons  for  the  purpose  of  superintending  the  administration  of  the 
bankrupt's  property  by  the  trustee.  2.  The  committee  may  act  by  a  majority  of 
members  present  at  a  meeting,  but  shall  not  act  unless  a  majority  of  the  committee 
be  present  thereat.  The  committee  shall  meet  at  least  once  in  every  month,  and 
the  trustee  or  any  member  of  committee  may  call  a  meeting  of  the  committee 
whenever  he  thinks  necessary.  3.  If  a  member  of  the  committee  becomes  bank- 
rupt, or  compounds  or  arranges  with  his  creditors,  or  is  absent  from  five  conse- 
cutive meetings  of  the  committee,  his  office  shall  thereupon  become  vacant. 
4.  Any  member  of  the  committee  may  be  removed  by  an  ordinary  resolution  at 
any  meeting  of  creditors  of  which  seven  days'  notice  has  been  given  stating  the 
object  of  the  creditors.  5.  On  a  vacancy  occurring  in  the  office  of  a  member 
of  the  committee  the  trustee  shaL  summon  a  meeting  of  creditors  for  the  purpose 
of  filling  the  vacancy,  but  the  continuing  members  may  act  notwithstanding  the 
vacancy.  6.  If  there  be  no  committee  of  inspection  any  act  or  thing,  or  any 
direction  or  permission  by  this  Ordinance  authorised  or  required  to  be  done  or 
given  by  the  committee  may  be  done  or  given  by  the  Court  on  the  appUcation 
of  the  trustee. 

Power  to  accept  composition  or  scheme  after  adjudication  and  authorising  ad- 
judication in  certain  eases.  (Bankruptcy  Act,  1883,  §23.)  20.  1.  Where  a  debtor 
is  adjudged  bankrupt  the  creditors  may  if  they  think  fit  at  any  time  after  the 
adjudication  by  special  resolution  resolve  to  entertain  a  proposal  for  a  composition 
or  scheme  of  arrangement  under  this  Ordinance,  and  thereupon  the  same  proceed- 
ings shall  be  taken  and  the  same  consequences  shall  ensue  as  in  the  case  of  a 
composition  or  scheme  accepted  before  adjudication.  2.  When  a  composition  or 
scheme  is  approved  by  the  Court  after  adjudication,  or  if  the  Court  is  satisfied  by 
fresh  evidence  or  otherwise  that  the  debtor  ought  not  to  have  been  adjudged 
bankrupt,  or  when  the  debts  of  the  bankrupt  are  all  paid  in  fuU  with  interest,  the 
Court  may  annul  the  adjudication  but  such  annulment  shall  not  invahdate  or 
affect  acts  theretofore  done  by  the  Official  Receiver,  trustee  or  manager,  or  any 
person  acting  under  their  authority  or  under  the  authority  of  the  Court. 

Control  over  person  and  property  of  debtor. 
21.  =  Bankruptcy  Act,  1883,  §  24,  except  that  in  2.  the  concluding  state- 
ment  of  the   English   Act,   beginning  with  the  words   "by  any  special  order  or 
orders"  is  omitted,  and  "time"  is  substituted  for  "times." 
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22.  1.— 2.  =  Bankruptcy  Act,  1883,  §  25,  1.— 2.,  except  as  follows:  The 
words  "addressed  to  any  constable  or  prescribed  officer  of  the  Court"  contained 
in  1.  of  the  EngUsh  Act  are  omitted;  the  whole  of  the  proviso  following  1.  d), 
beginning  with  the  words  "Provided  that  no  arrest"  is  omitted.  The  words  "served 
under  this  Ordinance"  are  substituted  for  "issued  under  this  Act."  3.  Warrants 
issued  under  the  authority  of  this  section  may  be  in  the  Forms  Nos.  23  and  24 
of  Schedule  B  respectively. 

23.  =  Bankruptcy  Act,  1883,  §  26,  except  that  the  words  "Colonial  Post- 
master" are  substituted  for  the  words  "Postmaster-Gteneral,"  and  that  the  Ordi- 
nance adds  at  the  end  of  the  §  the  sentence:  "The  order  may  be  in  the  Form  No.  27 
of  Schedule  B." 

Discovery  of  property.  (Bankruptcy  Act,  1883,  §  27.)  24.  1.  The  Court  may 
at  any  time  after  a  receiving  order  has  been  made  against  a  debtor  summon  before 
it  the  debtor,  or  his  wife,  or  any  person  known  or  suspected  to  have  in  his  pos- 
session any  of  the  estate  or  effects  belonging  to  the  debtor,  or  supposed  to  be  in- 
debted to  the  debtor,  or  any  person  whom  the  Court  may  deem  capable  of  giving 
information  respecting  the  debtor,  his  dealings  or  property,  and  the  Court  may 
require  any  such  person  to  produce  any  documents  in  his  custody  or  power 
relating  to  the  debtor,  his  dealings,  or  property.  2.  If  any  person  so  summoned, 
after  having  been  tendered  a  reasonable  sum,  refuses  to  come  before  the  Court 
at  the  time  appointed,  or  refuses  to  produce  any  such  document  having  no  lawful 
impediment  made  known  to  the  Court  at  the  time  of  its  sittings  and  allowed  by  it, 
the  Court  may  by  warrant  cause  him  to  be  apprehended  and  brought  up  for 
examination.  3.  The  Court,  by  itself  or  by  a  commissioner  appointed  for  the  pur- 
pose, may  examine  on  oath  either  by  word  of  mouth  or  by  written  interrogatories 
any  person  so  brought  before  it  concerning  the  debtor,  his  deaUngs,  or  property. 
4.  If  any  person  on  examination  admits  that  he  is  indebted  to  the  debtor  the 
Court  may  on  the  application  of  the  Official  Receiver  or  trustee,  by  order  in 
Form  26  of  Schedule  B,  order  him  to  pay  to  the  Receiver  or  trustee  at  such 
time  and  in  such  manner  as  to  the  Court  seems  expedient  the  amount  admitted, 
or  any  part  thereof,  either  in  fuU  discharge  of  the  whole  amount  in  question  or 
not  as  the  Court  thinks  fit,  with  or  without  costs  of  the  examination.  5.  If  any 
person  on  examination  admits  that  he  has  in  his  possession  any  property  be- 
longing to  the  debtor  the  Court  may  on  appUcation  of  the  Official  Receiver  or 
trustee  order  him  to  dehver  to  the  Official  Receiver  or  trustee  such  property  or 
any  part  thereof  at  such  time  and  in  such  manner  and  on  such  terms  as  to  the 
Court  may  seem  just.  6.  The  Court  may  if  it  think  fit  order  that  any  person  who 
if  in  Fiji  would  be  Hable  to  be  brought  before  it  under  this  section  shall  be  examined 
by  a  commissioner  appointed  for  the  purpose  in  any  place  out  of  Fiji.  7.  In 
the  case  of  the  death  of  the  debtor  or  his  wife,  or  of  a  witness  whose  evidence 
has  been  duly  taken  under  this  Ordinance,  the  deposition  of  the  person  so  de- 
ceased, purporting  to  be  sealed  with  the  seal  of  the  Court  or  a  copy  thereof  pur- 
porting to  be  so  sealed,  shall  in  all  legal  proceedings  be  admitted  as  evidence  of 
the  matters  therein  deposed  to,  saving  aU  just  exceptions. 

Discharge  of  bankrupt. 
Discharge.  (Bankruptcy  Act,  1883,  §  28.)  25.  1.  =  Bankruptcy  Act,  1883, 
§  28,  1.  2.  On  the  hearing  of  the  apphcation  the  Court  shall  take  into  con- 
sideration the  report  of  the  Official  Receiver  or  trustee,  as  the  case  may  be,  as  to 
the  bankrupt's  conduct  and  affairs,  and  may  either  grant  or  refuse  an  absolute 
order  of  discharge,  or  suspend  the  operation  of  the  order  for  a  specified  time,  or 
grant  an  order  of  discharge  subject  to  any  conditions  with  respect  to  any  earnings 
or  income  which  may  afterwards  become  due  to  the  bankrupt  or  with  respect  to 
his  after-acquired  property.  Provided  that,  the  Court  shall  refuse  the  discharge  in 
aU  cases  where  the  bankrupt  has  committed  any  misdemeanour  under  this  Ordi- 
nance, and  shall  on  proof  of  any  of  the  facts  hereinafter  mentioned  either  refuse 
the  order  or  suspend  the  operation  of  the  order  for  a  specified  time  or  grant  an 
order  of  discharge  subject  to  any  such  conditions  as  aforesaid.  3.  =  Bankruptcy 
Act,  1883,  §  28,  3,  except  that  in  a)  of  the  Ordinance  the  word  "the"  is  omitted 
between  the  words  "within"  and  "three,"  and  in  f)  "next"  is  inserted  after  "three 
months."  4.  The  order  to  be  made  on  the  application  may  be  in  the  Form  No.  13 
of  Schedule  B.     5.  Notice  of  the  appointment  by  the  Court  of  the  day  for  hearing 
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the  application  for  discharge  shall  be  gazetted  and  pubUshed  in  a  local  newspaper 
fourteen  days  at  least  before  the  day  so  appointed.  The  Court  may  hear  the 
trustee  and  may  also  hear  any  creditor.  At  the  hearing  the  Court  may  put  such 
questions  to  the  debtor  and  receive  such  evidence  as  it  may  think  fit.  6.  The 
Court  may,  as  one  of  the  conditions  referred  to  in  this  section,  allow  judgment 
to  be  entered  against  the  bankrupt  by  the  trustee  for  any  balance  or  part  of  any 
balance  of  the  debts  provable  under  the  bankruptcy  which  is  not  satisfied  at  the 
date  of  the  discharge,  but  in  such  case  execution  shaU  not  be  issued  on  the  judgment 
without  leave  of  the  Court,  which  leave  may  be  given  on  proof  that  the  bankrupt 
has  since  his  discharge  acquired  property  or  income  available  for  payment  of  his 
debts,  7.  A  discharged  bankrupt  shall,  notwithstanding  his  discharge,  give  such 
assistance  as  the  trustee  may  require  in  the  reaUsation  and  distribution  of  such  of 
his  property  as  is  vested  in  the  trustee,  and  if  he  fails  to  do  so  he  shall  be  guilty 
of  a  contempt  of  Court. 

Effect  of  order  of  discharge.  (Bankruptcy  Act,  1883,  §  30.)  26.  1.  An  order 
of  discharge  shall  not  release  the  bankrupt  from  any  debt  on  a  recognisance  or 
bail-bond  to  the  Crown  or  to  a  pubUc  officer,  nor  from  any  debt  with  which  the 
bankrupt  may  be  chargeable  at  the  suit  of  any  pubhc  officer  on  behalf  of  the 
Crown,  and  he  shall  not  be  discharged  from  such  excepted  debts  unless  the 
Receiver-General  certify  in  writing  his  consent  to  his  being  discharged  therefrom. 
An  order  of  discharge  shall  not  release  the  bankrupt  from  any  debt  or  liability 
incurred  by  means  of  any  fraud  or  fraudulent  breach  of  trust  to  which  he  was  a 
party,  nor  from  any  debt  or  habihty  whereof  he  has  obtained  forbearance  by  any 
fraud  to  which  he  was  a  party.    2. — 3.  =  Bankruptcy  Act,  1883,  §  30,  2.,  4. 

Part  III.    Administration  of  property. 

Proof  of  debts.  (Bankruptcy  Act,  1883,  Sched.  II.)  27.  1.  A  debt  may  be 
proved  immediately  after  the  making  of  a  receiving  order  by  dehvering  or  sending 
through  the  post  to  the  Official  Receiver  or  to  the  trustee  an  affidavit  (which 
may  be  in  the  Form  No.  15  of  Schedule  B)  verifjdng  the  debt  made  by  the  creditor 
or  by  some  person  on  his  behalf  having  knowledge  of  the  necessary  facts.  2.  The 
affidavit  shall  state  whether  the  creditor  is  or  is  not  a  secured  creditor.  3.  If  a 
secured  creditor  reahses  his  security  he  may  prove  for  the  balance  due  to  him  after 
deducting  the  net  amount  reahsed.  4.  If  a  secured  creditor  surrenders  his  security 
for  the  benefit  of  the  creditors  he  may  prove  for  his  whole  debt.  5.  If  a  secured 
creditor  neither  reaUses  nor  surrenders  his  security  he  may  in  his  proof  set  a  value 
on  it  and  prove  for  the  balance,  but  when  it  is  so  valued  the  trustee  may  at  any 
time  before  it  is  reahsed  redeem  it  for  the  benefit  of  the  estate  on  payment  of  the 
amount  of  the  valuation,  or  the  Court  on  the  appUcation  of  the  trustee  may  order 
the  reahsation  of  the  security  by  sale  by  public  auction.  By  leave  of  the  Court 
a  valuation  as  above  provided  for  may  be  amended  on  proof  that  it  was  made 
bond  fide  on  a  mistaken  estimate,  or  that  the  security  has  increased  or  diminished 
in  value  since  the  prior  valuation.  6.  The  Agent-General  of  Immigration  or  the 
Native  Commissioner,  as  the  case  may  be,  shah,  in  respect  of  any  debt  due  to 
him  in  his  official  capacity  which  by  the  provisions  of  any  Ordinance  in  force 
for  the  time  being  is  made  a  charge  upon  the  land  of  the  debtor,  be  deemed  a 
secured  creditor  within  the  meaning  of  this  section  with  the  priority  and  prece- 
dence over  other  encumbrances  on  the  same  land  as  may  be  provided  by  any 
such  Ordinance.  Provided  that,  if  the  Agent-General  of  Immigration  or  Native 
Commissioner,  as  the  case  may  be,  shaU  not  have  previously  obtained  a  judgment 
or  order  for  payment  in  respect  of  the  debt  he  shall  prove  in  the  bankruptcy 
for  the  same  before  he  reahses  on  his  security.  When  any  such  debt  is  by  the 
provisions  of  any  such  Ordinance  also  made  a  charge  upon  the  personal  estate 
or  property  of  the  debtor  the  Agent-General  or  Commissioner  aforesaid  shall  have 
a  right  of  proof  in  respect  of  the  balance  of  the  debt  which  he  is  unable  to  reahse 
from  the  security  of  the  land,  but  shall  not  be  entitled  to  otherwise  enforce  his 
charge  over  the  personal  estate  or  property  as  against  the  trustee  or  Official 
Receiver.  7.  Subject  to  the  power  of  the  Court  to  extend  the  time,  the  trustee  or 
Official  Receiver  shall  within  fourteen  days  after  receiving  a  proof  either  admit 
it  or  reject  it  wholly  or  in  part  or  require  further  evidence  in  support  of  it,  and 
shall  notify  his  decision  to  the  creditors  at  the  next  general  meeting.    An  appeal 
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to  the  Court  from  the  admission  or  rejection  of  a  proof  shall  not  he  after  the 
expiration  of  one  month  from  the  date  of  the  decision,  unless  the  Court  allow  it 
for  special  reasons  shown. 

Description  of  debts  provable.  (Bankruptcy  Act,  1883,  §  37.)  28.  1.— 3.  = 
Bankruptcy  Act,  1883,  §  37,  1. — 3.,  except  that  in  2.  the  Ordinance  omits  the 
words  "under  the  order."  4.  The  value  of  any  debt  or  UabiUty  provable  as  afore- 
said, which  by  reason  of  its  being  subject  to  any  contingency  or  contingencies  or 
for  any  other  reason  does  not  bear  a  certain  value  may  be  estimated  by  the  Court 
on  reference  by  the  trustee.  The  amount  so  estimated  shall  be  deemed  a  debt 
provable  in  bankruptcy,  but  if  the  Court  is  of  opinion  that  the  debt  or  habiUty 
cannot  be  fairly  estimated  it  shall  not  be  deemed  provable  in  bankruptcy. 
5.  =  Bankruptcy  Act,  1883,  §  37,  8.,  except  that  the  Ordinance  substitutes  the 
word  "probabiUty"  for  "possibiUty"  before  the  words  "of  an  obhgation,"  and 
the  words  "any  contingency  or  contingencies"  for  "one  contingency  or  on  two  or 
more  contingencies." 

Set-off.  (Bankruptcy  Act,  1883,  §  38.)  29.  Where  there  have  been  mutual 
credits,  mutual  debts,  or  other  mutual  deaUngs,  between  the  debtor  against 
whom  a  receiving  order  has  been  made  and  a  creditor,  the  sum  due  from  the 
one  party  shall  be  set  off  against  any  sum  due  from  the  other  party,  and  the 
balance  of  the  account  and  no  more  shall  be  claimed  or  paid  on  either  side 
respectively.  Provided  that,  a  creditor  shall  have  no  set-off  in  respect  of  any 
credit  given  to  the  debtor  after  the  creditor  has  had  notice  of  an  act  of  bankruptcy 
committed  by  the  debtor  and  available  against  him  for  adjudication. 

Preferential  proofs.  (Bankruptcy  Act,  1883,  §§40,  41;  Preferential  Payments 
in  Bankruptcy  Act,  1888,  [51  &  52  Vict.  c.  62],  §  1.)  30.  1.  In  the  distribution 
of  the  property  of  a  bankrupt  there  shall  be  paid  in  priority  to  all  other  debts : 
a)  AU  local  rates  due  from  the  bankrupt  at  the  date  of  the  receiving  order  having 
first  become  due  and  payable  within  twelve  months  next  before  such  date ;  b)  The 
wages  or  salary  of  any  clerk  or  servant  (not  including  indentured  immigrants  or 
indentured  native  labourers)  in  respect  of  services  rendered  to  the  bankrupt  during 
the  four  months  next  preceding  the  date  of  the  receiving  order  and  not  exceeding 
fifty  pounds ;  c)  The  wages  of  any  labourer  or  workman  (other  than  an  indentured 
immigrant  or  indentured  native  labourer)  not  exceeding  fifty  pounds,  whether 
payable  for  time-  or  piece-work,  in  respect  of  services  rendered  to  the  bankrupt 
during  the  four  months  immediately  preceding  the  receiving  order;  d)  Such  part 
of  any  premium  paid  by  or  on  behalf  of  any  apprentice  or  articled  clerk  under 
service  to  the  bankrupt  as  the  Court  may  order.  2.  The  foregoing  debts  shall 
rank  equally  between  themselves  and  shall  be  paid  in  fuU,  unless  the  property 
of  the  bankrupt  is  insufficient  to  meet  them  in  which  case  they  shall  abate  in 
equal  proportions  between  themselves.  3.  The  joint  estate  of  partners  shall  be 
apphcable  in  the  first  instance  in  payment  of  their  joint  debts,  and  the  separate 
estate  of  each  partner  shall  be  apphcable  in  the  first  instance  in  payment  of  his 
separate  debts.  If  there  is  a  surplus  of  the  separate  estates  it  shall  be  dealt  with 
as  pUrt  of  the  joint  estate.  If  there  is  a  surplus  of  the  joint  estate  it  shall  be 
dealt  with  as  part  of  the  respective  separate  estates  in  proportion  to  the  right  and 
interest  of  each  partner  in  the  joint  estate.  4.  Subject  to  the  provisions  of  this. 
Ordinance  all  debts  proved  in  the  bankruptcy  shaU  be  paid  pari  passu. 

Distress  lor  rent.  (Bankruptcy  Act,  1883,  §  42.)  31.  The  landlord  or  other 
person  to  whom  any  rent  is  due  from  the  bankrupt  may  at  any  time  either  before 
or  after  the  commencement  of  the  bankruptcy  distrain  upon  the  goods  and  chattels 
of  the  bankrupt  for  the  rent  due,  provided  that,  if  such  distress  be  levied  after 
the  commencement  of  the  bankruptcy  it  shall  be  available  only  for  one  year's  rent 
accrued  due  prior  to  the  date  of  the  order  of  adjudication,  but  the  landlord  or 
other  person  to  whom  the  rent  may  be  due  may  prove  under  the  bankruptcy  for 
the  surplus  due  for  which  the  distress  may  not  have  been  available. 

Property  available  for  the  payment  of  debts. 
Relation  back  of  trustee's  title.  (Bankruptcy  Act,  1883,  §  43.)  32.  The  bank- 
ruptcy of  a  debtor  shall  be  deemed  to  have  relation  back  to  and  to  commence  at 
the  time  of  the  act  of  bankruptcy  being  committed  on  which  the  receiving  order 
was  made,  or  if  the  bankrupt  is  proved  to  have  committed  more  acts  of  bank- 
ruptcy than  one  to  have  relation  back  to  and  to  commence  at  the  time  of  the  first 
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of  the  acts  of  bankruptcy  proved  to  have  been  committed  by  the  bankrupt  within 
three  months  next  preceding  the  presentation  of  the  bankruptcy  petition. 

33.  =  Bankruptcy  Act,  1883,  §  44,  except  that  in  2.  the  Ordinance  reads  "ne- 
cessary wearing  apparel,  furniture  and  bedding",  instead  of  "necessary  wearing  ap- 
parel and  bedding,"  and  "tools,  apparel,  furniture  and  bedding",  instead  of  "tools, 
and  apparel,  and  bedding;"  and  that  in  ii,  the  words  "except  the  right  of  no- 
mination to  a  vacant  ecclesiastical  benefice,  and,"  contained  in  the  Enghsh  Act, 
are  omitted. 

Effect  of  bankruptcy  on  antecedent  transactions. 

Restriction  of  rights  of  execution  creditor.  (Bankruptcy  Act,  1883,  §  45.) 
34.  1.  =  Bankruptcy  Act,  1883,  §  45,  1.  2.  For  the  purposes  of  this  Ordinance 
an  execution  against  goods  is  completed  by  seizure  and  sale,  an  attachment  of  a 
debt  is  completed  by  receipt  of  the  debt,  and  an  execution  against  land  is  com- 
pleted by  sale  under  an  order  of  the  Supreme  Court. 

35.  =  Bankruptcy  Act,  1883,  §  46,  except  that  in  2.  the  Ordinance  reads 
"presented  by  or  against  the  debtor,"  instead  of  "presented  against  or  by  the 
debtor,"  and  "purchases  such  goods"  instead  of  "purchases  the  goods;"  and 
"by  the  Sheriffs"  is  omitted. 

36.  =  Bankruptcy  Act,  1883,  §  47,  1. 

37.  =  Bankruptcy  Act,  1883,  §  48. 

38.  =  Bankruptcy  Act,  1883,  §  49,  except  that  in  1.  of  the  Ordinance  the 
word  "dealing"  is  omitted. 

Realisation  of  property. 

39.  1.— 5.  =  Bankruptcy  Act,  1883,  §  50,  1.— 3.,  5.,  6.,  except  that  in  the 
Ordinance  in  2.  the  words  "Supreme  Court"  are  substituted  for  the  words  "High 
Court"  and  that  in  5.  the  word  "duly"  is  omitted  before  the  word  "assigned." 
6.  =  Bankruptcy  Act,  1883,  §  51,  except  that  in  the  Ordinance  the  words  are 
"when  the  Court  is  satisfied"  instead  of  "where  the  Court  is  satisfied,"  and  that 
the  word  "accordingly"  is  substituted  for  the  words  "according  to  its  tenor,"  and 
"warrant  of  court"  for  "warrant  of  the  court."  The  Ordinance  adds  at  the  end: 
"Such  warrant  may  be  in  the  Form  No.  25  of  Schedule  B." 

Estate  out  of  the  Colony.  40.  Where  the  bankrupt  is  possessed  of  real  or 
personal  estate  out  of  the  Colony  the  trustee  shall  require  him  to  join  in  seUing 
it  for  the  benefit  of  the  creditors  and  to  sign  aU  necessary  authorities,  powers, 
deeds,  and  documents  for  the  purpose,  and  when  and  so  often  as  the  bankrupt 
may  refuse  to  do  so  he  may  be  punished  for  a  contempt  of  Court. 

Salary  of  Government  officers.  41.  When  a  bankrupt  is  an  officer  or  clerk 
or  otherwise  employed  or  engaged  in  the  Civil  Service  of  the  Government  the 
trustee  shall  receive  for  distribution  amongst  the  creditors  so  much  of  the  bank- 
rupt's pay  or  salary  as  the  Court  on  the  apphcation  of  the  trustee,  with  the  con- 
sent of  the  Attorney-General,  may  direct. 

Vesting  and  transfer  of  property.  (Bankruptcy  Act,  1883,  §  54.)  42.  1. — 3. 
=  Bankruptcy  Act,  1883,  §  54,  1. — 3.  4.  As  soon  as  may  be  after  the  making 
of  a  receiving  order  the  registrar  of  the  Court  shaU.  give  notice  thereof  in  writing 
to  the  Registrar-General,  and  if  the  debtor  is  the  registered  owner  of  any  land 
or  any  interest  in  land  the  Registrar-General  shall  thereupon  enter  a  caveat  against 
all  deahng  with  any  such  land  or  interest  until  the  appointment  of  the  trustee,  or 
until  and  subject  to  further  order  of  the  Court.  Upon  the  appointment  of  a  trustee 
the  certificate  of  his  appointment  shall  be  served  on  the  Registrar- General  who 
shall  thereupon  make  an  entry  of  such  appointment  on  the  register,  and  the 
trustee  shall  thereupon  have  power  to  deal  with  aU  the  land  or  interest  in  land 
vested  in  the  bankrupt  at  the  date  of  the  receiving  order  to  the  same  extent  as 
the  bankrupt  himself  might  have  done  at  the  lastmentioned  date.  5.  If  a  com- 
position or  scheme  of  arrangement  be  duly  accepted  the  Court  shall  either  make  an 
order  withdrawing  the  caveat  entered  on  the  appointment  of  the  Official  Receiver 
or  shall  give  such  directions  as  may  be  necessary  to  give  effect  to  any  terms 
agreed  upon  between  the  debtor  and  his  creditors  with  respect  to  his  real  property. 

Disclaimer  of  unsaleable  property.  (Bankruptcy  Act,  1883,  §  55.)  43.  1. — 6. 
=  Bankruptcy  Act,  1883,  §  55,  1. — 6.,  except  as  follows:  In  1.  the  Ordinance 
adds  the  words  "or  habilities"  between  the  words  "onerous  covenants"  and  "of 
shares,"  and  "first"  is  omitted  before  "appointment;"  in  3.  the  Ordinance  omits 
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the  words  "except  in  any  cases  which  may  be  prescribed  by  general  rules;"  in 
6.  the  Ordinance  omits  the  words  "or  a  trustee  for  him,"  and  the  words  "whether 
as  underlessee  or  as  mortgagee  by  demise,"  and  also  omits  every  thing  from 
"and  on  aiiy  such  vesting  order"  to  "for  the  purpose".  7.  The  Court  shall  give 
such  directions  to  the  Registrar-General  as  may  be  necessary  for  the  due  carrying 
out  of  the  provisions  of  this  section  with  respect  to  the  disclaimer  of  real  property. 
8.  =  Bankruptcy  Act,  1883,  §  55,  7. 

44.  =  Bankruptcy  Act,  1883,  §  56,  1.— 4. 

Powers  exercisable  with  consent  of  committee  of  inspection  or  of  the  Court. 
(Bankruptcy  Act,  1883,  §§  56,  57.)  45,  The  trustee  may  with  the  permission  of 
the  committee  of  inspection  do  all  or  any  of  the  following  things:  1.  Carry  on 
business  of  the  bankrupt  so  far  as  may  be  necessary  for  the  beneficial  winding  up 
of  the  same;  2.  Bring,  institute  or  defend  any  action  or  other  legal  proceeding 
relating  to  the  property  of  the  bankrupt;  3.  Employ  a  solicitor  or  other  agent 
to  take  any  proceedings  or  do  any  business  sanctioned  by  the  committee  of  in- 
spection; 4.  Accept  as  the  consideration  for  the  sale  of  any  property  of  the 
bankrupt  a  sum  of  money  payable  at  a  future  time,  subject  to  such  stipulations 
as  to  security  and  otherwise  as  the  committee  think  fit;  5.  Mortgage  or  pledge 
any  part  of  the  property  of  the  bankrupt  for  the  purpose  of  raising  money  for  the 
payment  of  his  debts;  6.  Refer  any  dispute  to  arbitration  and  compromise  all 
debts,  claims,  and  liabiUties  upon  such  terms  as  may  be  agreed  on.  The  per- 
mission given  for  the  purposes  of  this  section  shall  not  be  a  general  permission 
to  do  aU  or  any  of  the  above-mentioned  things  but  shall  only  be  a  permission 
to  do  the  particular  thing  or  things  for  which  permission  is  sought. 

Distribution  of  property. 
Dividends.  (Bankruptcy  Act,  1883,  §  58.)  46.  1.  The  first  dividend  (if  any) 
shall  be  declared  within  four  months  after  the  conclusion  of  the  first  meeting  of 
creditors,  unless  there  be  a  sufficient  reason  for  postponing  the  declaration  to 
a  later  date,  and  subsequent  dividends  shall,  in  the  absence  of  sufficient  reasons 
to  the  contrary,  be  declared  and  distributed  at  intervals  of  not  more  than  six 
months.  2.  At  least  one  month  before  declaring  a  dividend  the  trustee  shall  cause 
notice  of  his  intention  to  do  so  to  be  gazetted  and  pubhshed  in  one  local  news- 
paper, and  shall  also  post  a  notice  in  writing  to  each  creditor  mentioned  in  the 
bankrupt's  statement  who  has  not  proved  his  debt.  3.  When  the  trustee  has 
declared  a  dividend  he  shall  cause  a  notice  to  be  gazetted  and  pubhshed  in  one 
local  newspaper  showing  the  amount  of  the  dividend  and  when  and  how  it  is 
payable. 

47.  =  Bankruptcy  Act,  1883,  §  59,  1. 

48.  =  Bankruptcy  Act,  1883,  §  60,  except  that  in  the  Ordinance,  in  the  first 
sentence,  the  words  are  "statement"  and  "proof"  instead  of  "statements"  and  "proofs." 

Creditor  proving  after  dividend.  (Bankruptcy  Act,  1883,  §  61.)  49.  A  cre- 
ditor who  has  not  proved  his  debt  before  the  declaration  of  any  dividend  or 
dividends  shall  be  entitled  to  be  paid  out  of  any  money  for  the  time  being  in  the 
hands  of  the  trustee  any  dividend  or  dividends  he  may  have  failed  to  receive  before 
that  money  is  apphed  to  the  payment  of  any  future  dividend  or  dividends,  but 
he  shall  not  be  entitled  to  disturb  any  distribution  already  made  by  reason  that 
he  has  not  participated  therein. 

Final  dividend.  (Bankruptcy  Act,  1883,  §  62.)  50.  When  the  trustee  has 
realised  all  the  property  of  the  bankrupt,  or  so  much  thereof  as  can  be  reaHsed 
without  needlessly  protracting  the  trusteeship,  he  shall  declare  a  final  dividend, 
which  dividend  shall  be  so  specified  in  the  Gazette  and  newspaper  notices  and  in 
the  notice  to  creditors.  Any  creditor  who  has  not  proved  shall  be  excluded  from 
such  dividend  unless  he  estabhshes  his  claim  to  the  satisfaction  of  the  Court 
before  such  dividend  is  declared. 

51.  =  Bankruptcy  Act,  1883,  §  63. 

52.  1.  =  Bankruptcy  Act,  1883,  §64,  1.,  except  that  the  Ordinance  adds  the 
words  "or  of  the  Court"  after  the  words  "committee  of  inspection."  2.  The  Court 
on  the  appHcation  of  the  trustee  may  if  it  thinks  fit  make  an  allowance  out  of 
the  estate  to  the  bankrupt  for  the  support  of  himself  and  his  family  or  in  con- 
sideration of  his  services  in  assisting  the  trustee. 

53.  =  Bankruptcy  Act,  1883,  §  65. 
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Part  IV.    Matters  incidental  to  trustees'  duties.     Costs  and  charges. 

Costs  and  remuneration.  54.  1.  All  costs  of  or  incident  to  proceedings  in 
bankruptcy  shall,  subject  to  the  provisions  of  this  Ordinance,  be  in  the  discretion 
of  the  Court.  2.  Where  a  trustee  or  manager  receives  remuneration  for  his  ser- 
vices as  such  no  payment  shall  be  allowed  in  his  accounts  in  respect  of  the  per- 
formance by  any  other  person  of  the  ordinary  duties  which  are  required  to  be 
performed  by  himself.  3.  No  sohcitor's  bill  of  costs  shall  be  allowed  in  the 
trustee's  accounts  unless  it  has  been  taxed  by  the  proper  officer.  4.  The  remu- 
neration of  any  trustee,  manager,  or  receiver,  or  the  allowance  to  any  bankrupt, 
or  any  part  of  such  remuneration  or  allowance,  may,  if  the  Court  shall  so  order, 
be  forfeited  for  misconduct. 

Banking  account.  (Bankruptcy  Act,  1883,  §§  74,  75.)  55.  1.  Every  trustee 
in  a  bankruptcy  receiving  money  as  such  trustee  shall  open  an  account  at  a  bank 
in  the  name  of  the  debtor's  estate,  and  every  such  trustee  shall  pay  to  the  credit 
of  such  account  all  sums  which  may  from  time  to  time  be  received  by  him  as 
such  trustee.  2.  No  trustee  under  a  bankruptcy  shall  pay  any  money  received 
by  him  as  trustee  into  his  private  banking  account  or  use  it  otherwise  than  in  the 
administration  of  the  estate  on  any  pretence  whatever.  3.  Any  trustee  as  afore- 
said paying  money  into  his  private  banking  account  or  using  it  otherwise  than  in 
the  administration  of  the  estate  or  retaining  it  in  his  hands  for  more  than  a  week 
may,  without  prejudice  to  any  other  habihty,  be  dismissed  from  office  without 
remuneration,  and  may  be  ordered  by  the  Court  to  pay  any  expenses  to  which  the 
creditors  may  be  put  in  consequence  of  his  dismissal. 

Record  and  book  of  account  to  be  kept.  56.  1.  The  trustee  shall  keep  a 
record  in  writing  in  which  he  shall  enter  a  minute  of  aU  proceedings  had  and 
resolutions  passed  at  any  meeting  of  creditors  or  of  the  committee  of  inspection, 
and  a  statement  of  aU  negotiations  and  proceedings  necessary  to  give  a  correct 
view  of  the  management  of  the  bankrupt's  property.  He  shall  also  keep  an  account 
to  be  called  "The  Estate  Account"  in  the  form  of  an  ordinary  debtor  and  creditor 
account  in  which  he  shall  enter  from  day  to  day  aU  his  receipts  and  payments 
as  trustee.  2.  The  trustee  shall  produce  at  every  meeting  of  creditors  and  at 
every  meeting  of  the  committee  of  inspection  the  record  and  account  above 
mentioned  and  also  the  pass-book  of  the  estate's  bank  account,  and  such  docu- 
ments shall  be  open  to  the  inspection  of  any  creditor  at  all  reasonable  times. 

Audit  and  order  therein.  (Bankruptcy  Act,  1883,  §  78.)  57.  1.  Every  trustee 
shall  not  less  than  twice  in  each  year  during  his  tenure  of  office  deposit  in  the 
Registry  of  the  Supreme  Court  an  account  of  his  receipts  and  payments  verified 
by  affidavit.  2.  The  Court  may  order  the  accounts  to  be  audited  by  any  person 
named  by  the  Court  or  may  itseK  examine  them,  and  it  shall  be  the  duty  of  the 
trustee  to  furnish  all  such  vouchers  or  information  as  may  be  necessary  for  such 
audit  or  examination.  3.  The  Court  may  after  hearing  the  explanation  (if  any) 
of  the  trustee  make  such  order  as  it  thinks  just  for  compelhng  the  trustee  to 
make  good  any  loss  to  the  estate  which  after  such  audit  or  examination  may  appear 
to  the  Court  to  have  been  occasioned  by  any  misfeasance,  neglect,  or  improper 
omission  of  the  trustee. 

Release  of  trustee. 
Release.  (Bankruptcy  Act,  1833,  §  82.)  58.  1.  When  the  trustee  has  reaUsed 
all  the  property  of  the  bankrupt,  or  so  much  thereof  as  can  in  his  opinion  be 
realised  without  needlessly  protracting  the  trusteeship,  and  has  distributed  a  final 
dividend  (if  any),  or  has  ceased  to  act  by  reason  of  a  composition  having  been 
approved,  or  has  resigned  or  been  removed  from  office,  he  may  apply  to  the  Court 
for  his  release,  and  if  aU  the  requirements  of  the  Court  with  respect  to  accounts 
and  with  respect  to  any  order  of  the  Court  against  the  trustee  have  been  fulfilled 
the  Court  shall  make  an  order  for  the  release  accordingly.  2.  =  Bankruptcy  Act 
1883,  §  82,  3.,  except  that  the  Ordinance  substitutes  the  word  "Board"  for  the 
word  "Court." 

Official  name. 
Official  name.    (Bankruptcy  Act,  1883,  §  83.)    59.    The  trustee  may  sue  and 
be  sued  by  the  official  name  of  "The  trustee  of  the  property  of  A.  B.  a  bankrupt" 
and  in  that  name  may  hold  property  of  every  description,  make  contracts,  enter 
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into  any  engagements  binding  on  himself  and  his  successors  in  office,  and  do  all 
other  acts  necessary  or  expedient  to  be  done  in  the  execution  of  his  office. 

Miscellaneous. 

Removal.  (Bankruptcy  Act,  1883,  §86.)  60.  1.  If  the  Court  is  of  opinion 
that  a  trustee  is  guilty  of  misconduct  or  neglect,  or  if  the  trustee  is  insolvent,  or 
if  the  Court  is  satisfied  that  the  interests  of  the  creditors  require  it,  the  Court  may 
remove  the  trustee  from  office  and  appoint  some  other  person  in  his  place. 
2.  During  any  vacancy  in  the  office  of  trustee  the  Official  Receiver  shall  act  as 
trustee. 

Directions.  (Bankruptcy  Act,  1883,  §  89.)  61.  1.  The  trustee  may  from 
time  to  time  summon  general  meetings  of  the  creditors  for  the  purpose  of  as- 
certaining their  wishes,  and  the  directions  given  at  any  such  general  meeting  shall, 
subject  to  the  provisions  of  this  Ordinance,  be  followed  as  far  as  possible  notwith- 
standing that  they  confUct  with  the  directions  of  the  committee  of  inspection. 
2.  The  trustee  may  apply  to  the  Court  for  directions  in  relation  to  any  par- 
ticular matter  arising  under  the  bankruptcy. 

62.  =  Bankruptcy  Act,  1883,  §  90. 

Disobedience  to  order.  63.  Where  default  is  made  by  a  trustee  debtor  or 
other  person  in  obeying  any  order  or  direction  made  or  given  by  the  Court,  the 
Court  may  make  an  immediate  order  for  the  committal  for  contempt  of  Court 
of  such  trustee,  debtor,  or  other  person,  provided  that,  the  power  given  by  this 
section  shall  be  deemed  to  be  in  addition  to  and  not  in  substitution  for  any  other 
right,  remedy,  or  hability  in  respect  of  such  default. 

Part   V.    Procedure. 

The  Supreme  Court.  64.  The  Supreme  Court  shall  deal  with  bankruptcy 
petitions,  and  the  rules  of  the  Supreme  Court  for  the  time  being  for  regulating 
Civil  Procedure  of  the  Supreme  Court  shall,  so  far  as  the  same  may  be  appUcable 
and  not  inconsistent  with  the  provisions  of  this  Ordinance,  be  apphed  to  bank- 
ruptcy proceedings. 

65.  =  Bankruptcy  Act,  1883,  §  106,  except  that  "when"  is  substituted  for 
"where,"  and  "or  any  of  them"  is  omitted. 

66.  =  Bankruptcy  Act,  1883,  §  108,  except  that  "order"  is  substituted  for 
"orders." 

Stay  of  proceedings.  (Bankruptcy  Act,  1883,  §  109.)  67.  The  Court  may 
at  any  time  for  sufficient  reason  stay  the  proceedings  under  a  bankruptcy 
petition  either  altogether  or  for  a  Hmited  time  on  such  terms  and  subject  to  such 
conditions  as  the  Court  may  think  just. 

68.  =  Bankruptcy  Act,  1883,  §  111. 

69.  =  Bankruptcy  Act,  1883,  §  113,  except  that  "for  authority"  is  omitted, 
and  "in  such  manner  as  the  Court  may  direct"  is  substituted  for  "as  the  court 
direct." 

70.  =  Bankruptcy  Act,  1883,  §  114. 

Rules  ol  Court.  71.  The  Chief  Justice  may  from  time  to  time  in  manner 
provided  by  section  twenty-seven  of  "The  Supreme  Court  Ordinance  1875"  make, 
revoke,  and  alter  general  rules  for  carrying  into  effect  the  objects  of  this  Ordi- 
nance. 

Part    VI.     Supplemental  provisions.      Unclaimed  funds  or  dividends. 

Bankruptcy  Estates  Account.  Disposal  of  unclaimed  funds  and  dividends. 
(Bankruptcy  Act,  1883,  §  162.)  72.  1.  When  a  trustee  appointed  under  this 
Ordinance  shall  have  under  his  control  any  unclaimed  dividend  which  has  re- 
mained unclaimed  for  more  than  six  months,  or  when  after  making  a  final  divi- 
dend such  trustee  shall  have  in  his  hands  or  under  his  control  any  unclaimed 
or  undistributed  money  arising  from  the  property  of  the  debtor,  he  shall  forth- 
with pay  the  same  to  the  registrar  of  the  Supreme  Court  who  shall  carry  the  same 
to  an  account  to  be  termed  "The  Bankruptcy  Estates  Account"  to  be  kept  at  a 
bank  appointed  for  the  purpose.  The  registrar's  receipt  for  the  money  so  paid  shall 
be  a  sufficient  discharge  to  the  trustee  in  respect  thereof.  2.  A  trustee  as 
aforesaid  whether  he  has  obtained  his  release  or  not  may  be  called  upon  by  the 
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Court  to  account  for  any  unclaimed  funds  or  dividends,  and  any  failure  to  comply 
with  the  requisitions  of  the  Court  in  this  behalf  may  be  dealt  with  as  a  contempt 
of  Court.  3.  Any  person  claiming  to  be  entitled  to  any  moneys  paid  in  to  the  Bank- 
ruptcy Estates  Account  may  within  six  years  of  the  date  when  the  same  was  so 
paid  in  apply  to  the  registrar  for  payment  to  him  of  the  same,  and  the  registrar  if 
satisfied  that  the  person  claiming  is  entitled  shall  make  an  order  for  the  payment 
to  such  person  of  the  sum  due.  Any  person  dissatisfied  with  the  decision  of  the 
registrar  may  appeal  to  the  Court.  4.  After  any  money  shall  have  remained  un- 
claimed in  the  Bankruptcy  Estates  Account  for  a  period  of  six  years  the  registrar 
shall  pay  the  same  over  to  the  Receiver-General  for  the  use  of  the  Colony,  and  all 
claims  thereon  shall  be  thenceforth  barred. 

Winding  up  of  companies  and  administration  of  estates  according   to  the  law  of 

bankruptcy. 
Exclusion  of  corporations  and   companies.     (Bankruptcy  Act,   1883,   §123.) 

73.  A  receiving  order  shall  not  be  made  against  a  corporation  or  against  a  re- 
gistered joint  stock  company. 

Joint  stock  companies.  74.  1.  From  and  after  the  passing  of  this  Ordinance 
a  joint  stock  company  registered  and  first  estabUshed  in  Eiji  shall  be  wound  up 
under  the  provisions  of  the  English  law  relating  to  joint  stock  companies  in 
England,  so  far  as  the  said  law  may  be  apphcable,  and  the  rights  and  Uabilities 
of  parties  interested  shall  be  ascertained  and  decided  in  accordance  with  the 
said  law,  anything  in  the  said  Partnership  Consohdation  and  Limited  Liabihty 
Ordinance  contained  notwithstanding. 

Administration  according  to  the  bankruptcy  law.  (Bankruptcy  Act,  1883,  §  125.) 
75.  1.  A  creditor  of  a  deceased  debtor  whose  estate  is  shown  to  be  insufficient 
for  the  payment  of  the  debts  owing  by  the  deceased  person  may  present  a 
petition  to  the  Court  praying  for  the  administration  of  the  estate  of  the  deceased 
person  according  to  the  bankruptcy  law,  and  the  Court  if  satisfied  that  the 
estate  is  insufficient  for  the  payment  of  the  debts  of  the  deceased  person  shall 
make  an  order  accordingly.  2.  The  appHcation  for  administration  according  to 
the  bankruptcy  law  shall  when  made  in  respect  of  the  estate  of  a  deceased  person 
be  served  upon  the  personal  representative  of  such  deceased  person,  or,  if  there 
be  none  in  the  Colony,  upon  the  Curator  of  Intestate  and  Vacant  Estates. 
3.  Upon  an  order  being  made  for  the  administration  of  such  an  estate  according  to 
the  law  of  bankruptcy  the  Court  shall  appoint  a  trustee  in  whom  all  the  real 
and  personal  estate  shall  vest  for  the  purpose  of  distribution.  4.  Subject  to  the 
provisions  of  this  section  Parts  III  and  IV  of  this  Ordinance  shall,  so  far  as  the 
same  are  apphcable,  apply  to  the  case  of  an  administration  according  to  the  bank- 
ruptcy law  in  hke  manner  as  to  an  adjudication  of  bankruptcy.  5.  In  the  case 
of  the  administration  of  the  estate  of  a  deceased  person  according  to  the  bank- 
ruptcy law  funeral  and  testamentary  expenses  shall  be  deemed  a  preferential 
debt.  6.  Notice  of  the  presentation  of  a  petition  under  this  section  shall  in  the 
event  of  an  order  for  administration  being  made  thereon  be  deemed  equivalent 
to  notice  of  an  act  of  bankruptcy,  and  any  transfer,  disposition,  charge,  deli- 
very, contract,  or  payment  made  relating  to  or  affecting  the  real  or  personal 
estate  to  be  administered  under  the  order,  any  execution  or  attachment  had 
against  the  said  real  or  personal  estate,  or  any  part  thereof,  after  notice  of  the 
presentation  of  such  petition  shall  be  void  as  against  the  trustee.  Save  as 
aforesaid  nothing  in  this  section  shall  invahdate  any  payment  made  or  any  act 
or  thing  done  or  suffered  in  good  faith  before  the  making  of  the  order.  7.  Appli- 
cations and  orders  for  administration  of  estates  according  to  the  law  of  bank- 
ruptcy may  be  in  the  Forms  Nos.  7  and  10  in  Schedule  B  respectively.  The  facts 
alleged  in  support  of  any  application  shall  be  verified  by  affidavit. 

Punishment  of  fraudulent  debtors. 
Fraudulent  debtors.    Fraudulent  creditors.     Offence  under  Bankruptcy  Ordi- 
nance.   Criminal  offence  of  a  debtor.    (Bankruptcy  Act,  1883,  §  163.)  76.    1.  Any 

person  against  whom  a  receiving  order  has  been  made  whether  adjudged  bankrupt 
or  not  shall  in  each  of  the  cases  following  be  guilty  of  a  misdemeanour  and  on 
conviction  thereof  shall  be  Liable  to  be  imprisoned  for  any  time  not  exceeding  two 
years  with  or  without  hard  labour  (that  is  to  say) :  a)  If  he  does  not  to  the  best 
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of  his  knowledge  and  belief  fully  and  truly  discover  to  the  trustee  all  his  property 
real  and  personal,  and  how  and  to  whom  and  for  what  consideration  and  when 
he  disposed  of  any  part  thereof,  except  such  part  as  may  have  been  disposed  of 
in  the  ordinary  way  of  his  trade,  or  laid  out  in  the  ordinary  expense  of  his  family, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud;  b)  If  he  does  not 
deliver  up  to  the  trustee  or  as  he  directs  all  such   part  of  his  real  and  personal 
property  as  is  in  his  custody  or  under  his  control  and  which  he  is  required  by 
law  to  deliver  up,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud; 
c)  If  he  does  not  deHver  up  to  such  trustee  or  as  he  directs  all  books,  documents, 
papers,   and  writings  in  his  custody  or  under  his  control  relating  to  his  property 
or  affairs,  unless   the  jury  is  satisfied  that  he  had  no  intent  to  defraud;    d)  If 
after  the  presentation  of  a  bankruptcy  petition  by  or  against  him  or  within  six 
months  next  before  such  presentation  he  conceals  any  part   of  his  property  to 
the  value  of  ten  pounds  or  upwards,  unless  the  jury  is  satisfied  that  he  had  no 
intent  to  defraud;   e)  If  after  the  presentation  of  a  bankruptcy  petition  by  or 
against  him  or  within  six  months  next  before  such  presentation  he  fraudulently 
removes  any  part  of  his  property  to  the  value  of  ten  pounds  or  upwards ;  f )  If  he 
makes  any  material  omission  or  misstatement  in  any  statement  relating  to  his 
affairs,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud;  g)  If  know- 
ing or  believing  that  a  false  debt  has  been  proved  by  any  person  under  the  bank- 
ruptcy or  composition  or  scheme  of  arrangement  he  fail  for  the  period  of  one 
month  to  inform  the  trustee  thereof ;  h)  If  after  the  presentation  of  a  bankruptcy 
petition  by  or  against  him  he  prevents  or  is  party  to  preventing  the  production 
of  any  book,  document,  paper,  or  writing  affecting  or  relating  to  his  property  or 
affairs,  unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of 
his   affairs  or  to  defeat  the  law;   i)  If   after  the   presentation  of  a  bankruptcy 
petition  by  or  against  him  or  within  six  months  next  before  such  presentation 
he   conceals,   destroys,    mutilates,    or   falsifies,   or  is   privy  to   the   concealment, 
destruction,  mutilation,  or  falsification  of  any  book  or  document  affecting  or  re- 
lating to  his   property  or  affairs,    unless   the   jury  is   satisfied  that   he   had  no 
intent  to  conceal  the  state  of  his  affairs  or  to  defeat  the  law;   j)  If  after  the 
presentation  of  a  bankruptcy  petition  by  or  against  him  or   within  six  months 
next  before  such  presentation  he  makes  or  is  privy  to  the  making  of  any  false 
entry  in  any  book  or  document  affecting  or  relating  to  his  property  or  affairs, 
unless  the  jury  is  satisfied  that  he  had  no  intent  to  conceal  the  state  of  his  affairs 
or  to  defeat  the  law;   k)  If  after  the  presentation  of  a  bankruptcy  petition  by 
or  against  him  or  within  six  months  next   before  such  presentation  he  fraudu- 
lently parts  with,   alters,   or  makes  any  omission  in  any  document  affecting  or 
relating  to  his  property  or  affairs;  1)  If  after  the  presentation  of  a  bankruptcy 
petition  by  or  against  him  or  at  any  meeting  of  his  creditors  within  six  months 
next  before  such   presentation  he  attempts  to  account  for  any  part  of  his  pro- 
perty by  fictitious  losses  or  expenses;   m)  If  within  six  months  next  before  the 
presentation  of  a  bankruptcy  petition  by  or  against  him  he  by  any  false  represen- 
tation or  other  fraud  has  obtained  any  property  on  credit  and  has  not  paid  for 
the  same;  n)  If  within  six  months  next  before  the  presentation  of  a  bankruptcy 
petition  by  or  against  him  he  obtains  under  the  false  pretence  of  carrying  on  bu- 
siness and  dealing  in  the  ordinary  way  of  his  trade  any  property  on  credit  and 
has  not  paid  for  the  same,  unless  the  jury  is  satisfied  that  he  had  no  intent  to 
defraud;   o)  If  within  six  months   of   the  presentation  of  a  bankruptcy  petition 
by  or  against  him  he  pawns,  pledges,   or  disposes  of  otherwise  than  in  the  ordi- 
nary way  of  his  trade  any  property  which  he  has  obtained  on  credit  and  has  not 
paid  for,   unless  the  jury  is  satisfied  that  he  had  no  intent  to  defraud ;  p)  If  he 
is  guilty  of  any  false  representation  or  other  fraud  for  the  purpose  of  obtaining  the 
consent  of  his  creditors  or  any  of  them  to  any  agreement  with  reference  to  his 
affairs  or  his  bankruptcy.     2.  If  any  person  by  or  against  whom  a  bankruptcy 
petition  has  been  presented  shall  pending  the  proceedings  under  such  petition  or 
within  six  months  of  the  presentation  thereof  quit  Fiji   and  take  with  him,   or 
attempts  to  make  preparations  for  quitting  Fiji  and  for  taking  with  him,  any  part 
of  his  property  to   the   amount   of  twenty  pounds  or  upwards  which  ought  by 
law  to   be  divided   amongst   his   creditors   he  shall   (unless   the   jury  is  satisfied 
that  he  had  no  intent  to  defraud)  be  guilty  of  a  misdemeanour  punishable  with 
imprisonment  for  a  time  not  exceeding  two  years  with  or  without  hard  labour. 
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3.  Any  person  shall  in  each  of  the  cases  following  be  deemed  guilty  of  a  mis- 
demeanour and  on  conviction  thereof  shall  be  hable  to  be  imprisoned  for  any 
time  not  exceeding  one  year,  with  or  without  hard  labour,  (that  is  to  say): 
a)  If  in  incurring  any  debt  or  habihty  he  has  obtained  credit  under  false  pre- 
tences or  by  means  of  any  other  fraud;  b)  If  he  has  with  intent  to  defraud  his 
creditors  or  any  of  them  made  or  caused  to  be  made  any  gift,  deUvery,  or  transfer 
of,  or  any  charge  on,  his  property;  c)  If  he  has  with  intent  to  defraud  his  cre- 
ditors concealed  or  removed  any  part  of  his  property  since  or  within  two  months 
before  the  date  of  any  unsatisfied  judgment  or  order  for  payment  of  money  ob- 
tained against  him;  d)  If  being  an  undischarged  bankrupt  he  obtains  credit  to 
the  extent  of  twenty  pounds  or  upwards  from  any  person  without  informing 
such  person  that  he  is  an  undischarged  bankrupt.  4.  If  any  creditor  in  any 
bankruptcy  or  composition  with  creditors  under  the  provisions  of  this  Ordinance 
wilfuUy  and  with  intent  to  defraud  makes  any  false  claim  or  any  proof,  decla- 
ration, or  statement  of  account  which  is  untrue  in  any  material  particular  he 
shall  be  guilty  of  a  misdemeanour  punishable  with  imprisonment  not  exceeding 
one  year,  with  or  without  hard  labour.  5.  If  in  the  course  of  any  proceedings 
taken  Tinder  any  bankruptcy  petition  or  upon  the  representation  of  the  trustee 
or  of  any  creditor  it  appears  to  the  Court  that  there  is  reason  to  suppose  that 
any  person  by  or  against  whom  the  petition  has  been  presented  has  been  guilty 
of  any  offence  under  this  Ordinance,  the  Court  may  order  the  trustee  or  the 
Superintendent  of  PoUce  to  prosecute  such  person  accordingly,  and  in  any  such 
case  the  information  may  be  laid  before  the  Chief  Police  Magistrate  or  before 
the  stipendiary  magistrate  in  whose  district  the  offence  was  committed  and  the 
prosecution  shall,  subject  to  the  provisions  of  this  Ordinance,  proceed  in  the  same 
manner  as  in  the  case  of  other  indictable  offences.  6.  Where  a  debtor  has  been 
guilty  of  any  criminal  offence  he  shall  not  be  exempt  from  being  proceeded 
against  therefor  by  reason  that  he  has  obtained  his  discharge  or  that  a  com- 
position or  scheme  of  arrangement  has  been  accepted  or  approved. 

Schedules. 

Forms.  77.  The  Forms  contained  in  Schedule  B  hereto  with  such  variations 
and  additions  as  circumstances  require  may  be  used  for  proceedings  under  this  Or- 
dinance and  shall  as  regards  the  form  thereof  be  vaUd  and  sufficient. 

Fees.  78.  The  fees  of  Court  mentioned  in  Schedule  C  shall  be  charged  in  respect 
of  the  various  matters  to  which  they  relate,  provided  that  the  Court  for  good  cause 
shown  may  dispense  with  the  payment  of  any  particular  fee  or  fees  or  any  part 
thereof  upon  such  terms  as  it  shall  think  fit.  With  respect  to  matters  not  men- 
tioned in  Schedule  C  the  provisions  in  the  Civil  Procedure  Rules  shall  be  followed. 


Schedules. 

Schedule  A.  Meetings  of  Creditors  {Sect.  14). 
(This  is  a  copy  of  the  First  Schedule  of  the  Bankruptcy  Act,  1883,  except  that  in  §  2 
the  word  "Gazette"  is  substituted  for  the  words  "London  Gazette",  and  the  word  "news- 
paper" for  the  word  "paper."  In  §  26,  in  the  concluding  sentence  the  words  "of  himself" 
are  omitted  between  the  words  "appointment"  and  "as  trustee."  This  is  probably  a  clerical 
error.) 

Schedule  B.    Forms  {Sect.  77). 
(This  Schedule  contains  the  various  forms  that  may  be  used  in  Bankruptcy  proceedings.) 


Schedule  C.    Scale  of  fees  {Sect.  78.) 

(This  Schedule  gives  the  fees  to  be  paid  for  the  various  proceedings,  such  as  petitions, 
proofs,  applications,  etc.) 
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Bills  of  Exchange  Ordinance,  1891. 

No.  2  of  1891.')    An  Ordinance  to  codify  the  law  relating  to  Bills  of 
Exchange,  Cheques,  and  Promissory  Notes  (20th  July,  1891).*) 


Part  I.    Preliminary. 

Short  title.  (Bills  of  exchange  Act,  1882,  §  1.)  1,  This  Ordinance  may  be 
cited  for  all  purposes  as  ''The  Bills  of  Exchange  Ordinance  1891." 

2.  =  Bills  of  Exchange  Act,  1882,  (45  &  46  Vict.  c.  61)  §  2,  except  that  the 
definition  of  the  word  "note"  foUows  the  definition  of  the  word  "issue",  instead 
of  the  word  "biU." 

Part  II.    Bills  of  exchange.     Form  and  interpretation. 

3.  =  Bills  of  Exchange  Act,  1882,  §  3. 

Inland  and  foreign  bills.  (Bills  of  Exchange  Act,  1882,  §  4.)  4.  1.  An  inland 
bill  is  a  biU  which  is  or  on  the  face  of  it  purports  to  be  a)  both  drawn  and 
payable  within  the  Colony  of  Fiji,  or  within  AustraUa,  Tasmania,  New  Zealand 
or  British  New  Guinea,  or  b)  drawn  within  the  Colony  of  Fiji,  or  within  AustraUa, 
Tasmania,  New  Zealand  or  British  New  Guinea  upon  some  person  resident  therein. 
Any  other  bill  is  a  foreign  biU.     2.  =  BiUs  of  Exchange  Act,  1882,  §  4,  2. 

5—13.  =  Bills  of  Exchange  Act,  1882,  §  5—13. 

Computation  of  time  of  payment.  (Bills  of  Exchange  Act,  1882,  §  14.)  14. 
Where  a  bill  is  not  payable  on  demand  the  day  on  which  it  falls  due  is  deter- 
mined as  foUows:  1.  Three  days  caUed  days  of  grace  are  in  every  case  where  the 
biU  itseK  does  not  otherwise  provide  added  to  the  time  of  payment  as  fixed  by 
the  bill,  and  the  bill  is  due  and  payable  on  the  last  day  of  grace ;  Provided  that, 
when  the  last  day  of  grace  falls  on  Sunday  or  on  a  Bank  Hohday  under  the 
"The  Bank  Hobdays  Ordinance,  1885",  or  any  Ordinance  amending  it,  or  on  a 
day  appointed  by  proclamation  as  a  day  of  public  rejoicing  or  mourning  the  biU 
is  due  and  payable  on  the  succeeding  business  day.  2 — 4  =  BiUs  of  Exchange 
Act,  1882,  §  14,  2—4. 

15—21.  =  BiUs  of  Exchange  Act,  1882,  §§  15—21. 

Capacity  and  authority  of  parties. 
22—26.  =  Bills  of  Exchange  Act,  1882,  §§  22—26. 

The  consideration  for  a  bill. 
27—30.  =  Bills  of  Exchange  Act,  1882,  §§  27—30. 

Negotiation  of  bills. 
31—38.  =  Bills   of  Exchange  Act,    1882,    §§  31—38,   except  that  in  §  31,   4. 
"on"  is  substituted  for  "in"  before  "the  biU."    This  is  an  obvious  typographical 
error.     In  §  34,  4.  "of"  is  inserted  before  "some  other  person." 

General  duties  of  the  holder. 
39—52.  =  Bills  of  Exchange  Act,  1882,  §§  39—52,  except  that  in  §  45,  2.  "of" 
is  inserted  before   "the  facts,"   and  in  §  49,    12.,   (b)   of  the  Fiji  Ordinance  the 
word   "at"   is   substituted  for  the  word   "in"   between  the  words    "reside"   and 
"different,"  and  the  word  "such"  is  omitted. 

Liabilities  of  parties. 
63—58.  =  Bills  of  Exchange  Act,  1882,  §§  53—58,  except  that  in  §  53  the  ref- 
erences to  Scotland  are  omitted. 

Discharge  of  bill. 
59—64.  =  Bills  of  Exchange  Act,  1882,  §§  59—64. 

1)  Originally  No.  Ill  of  1891.  The  text  incorporates  the  amendment  made  by  No.  Ill 
of  1903.  —  2)  Throughout  the  Ordinance  the  word  "Colony"  is  substituted  for  the  word 
"England,"  the  word  "namely"  for  "viz,"  and  "Ordinance"  for  "Act." 
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Acceptance  and  payment  for  honour. 
65—68.  =  Bills  of  Exchange  Act,  1882,  §§  65—68. 

Lost  instruments. 
69—70.  =  Bills  of  Exchange  Act,  1882,  §§  69—70. 

Bill  in  a  set. 

71.  =  Bills  of  Exchange  Act,  1882,  §  71. 

Conflict  of  laws. 

72.  =  Bills  of  Exchange  Act,  1882,  §  72,  except  that  the  word  "Colony"  is 
substituted  for  the  words  "United  Kingdom." 

Part  III.    Cheques  on  a  banker. 
73—75.  =  Bills  of  Exchange  Act,  1882,  §§  73—75. 

Crossed  cheques. 
76—82.  =  Bills  of  Exchange  Act,  1882,  §§  76—82. 

Part  IV.    Promissory-notes. 

83.  1—3.  =  Bills  of  Exchange  Act,  1882,  §  83,  1—3.  4.  A  note  which  is, 
or  on  the  face  of  it  purports  to  be  both  made  and  payable  within  the  Colony  of 
Fiji,  or  within  Australia,  Tasmania,  New  Zealand  or  British  New  Guinea  is  an 
inland  note.    Any  other  note  is  a  foreign  note. 

84—89,  =  Bills  of  Exchange  Act,  1882,  §§  84—89. 

Part  V.    Supplementary. 

90—91.  =  Bills  of  Exchange  Act,  1882,  §§  90—91. 

Computation  of  time.  (Bills  of  Exchange  Act,  1882,  §  92.)  92.  Where  by 
this  Ordinance  the  time  hmited  for  doing  any  act  or  thing  is  less  than  three 
days  in  reckoning  time  non-business  days  are  excluded.  "Non  business  days"  for 
the  purposes  of  this  Ordinance  mean  a)  Sunday;  b)  A  bank  hohday  under  "The 
Bank  Hobdays  Ordinance,  1885";  or  any  Ordinance  amending  it;  c)  A  day 
appointed  by  proclamation  as  a  day  of  public  rejoicing  or  mourning.  Any  other 
day  is  a  business  day. 

93—95.  =  Bills  of  Exchange  Act,  1882,  §§  93—95,  except  that  in  §  94  of  the 
Fiji  Ordinance  the  numeral  "1"  after  the  word  "Schedule"  is  omitted. 

96.  =  Bills  of  Exchange  Act,  1882,  §  97,  1—2. 


The  Schedule. 

(§  94.)  The  form  of  protest  is  the  same  as  that  given  in  the  Bills  of  Exchange  Act, 
1882,  First  Schedule,  except  that  the  words  "in  the  Colony  of  Fiji"  are  substituted  for  the 
words  "in  the  United  Kingdom." 


Sea-Carriage  of  Goods  Ordinance,  1906. 

No.  XIV  of  1906.    An  Ordinance  relating  to  the  Sea-Carriage  of  Goods 

(24  th  October,  1906). 


Short  title.  (Commonwealth,  1904,  No.  14,  §  1.)  1.  This  Ordinance  may  be 
cited  for  aU  purposes  as  "The  Sea-Carriage  of  Goods  Ordinance  1906." 

2.  =  Commonwealth  of  Austraha  Act,  1904,  No.  14,  §  3. 

Application  of  Ordinance.  (Commonwealth,  1904,  No.  14,  §  4.)  3.  1.  This 
Ordinance  shall  apply  only  in  relation  to  ships  carrying  goods  from  any  place  in 
the  Colony  to  any  place  outside  the  Colony  and  in  relation  to  goods  so  carried 
or  received  to  be  so  carried  in  such  ships.     2.  This  Ordinance  shall  not  apply 
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to  any  bill  of  lading  or  document  made  in  pursuance  of  a  contract  or  agreement 
entered  into  before  the  commencement  hereof. 

4.  =  Commonwealth  Act,  1904,  No.  14,  §  5,  except  that  in  subsection  (b)  the 
words  are  "in  anywise  weakened,  lessened  or  avoided,"  instead  of  "in  anywise 
lessened,  weakened  or  avoided." 

5.  =  Commonwealth  Act,  1904,  No.  14,  §  6,  except  that  the  word  "Colony" 
is  substituted  for  "AustraUa,"  and  that  the  words  "or  of  a  State"  contained  in 
the  Commonwealth  act  are  omitted. 

Penalties.  (Commonwealth,  1904,  No.  14,  §  7.)  6.  The  owner,  charterer, 
master  or  agent  of  a  ship  who  shall  a)  insert  in  any  bill  of  lading  or  document 
any  clause,  covenant  or  agreement  declared  by  this  Ordinance  to  be  illegal;  or 
b)  make,  sign,  or  execute  any  bill  of  lading  or  document  containing  any  clause, 
covenant,  or  agreement  declared  by  this  Ordinance  to  be  illegal  shall  be  hable 
on  summary  conviction  to  a  penalty  not  exceeding  one  hundred  pounds. 

7.  =  Commonwealth  Act,  1904,  No.  14,  §  8,  except  that  2.  d)  the  word  "the" 
is  omitted  before  "goods." 


British  Possessions  and  Protec- 
torates in  the  Pacific  Ocean. 
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Fiji  Law  Reports. 

1 

1876—1897. 

Fiji  L.  R. 

Introduction.^) 


The  limits  of  the  Pacific  Order  in  Council,  1893,  are  the  Pacific  Ocean  and  the 
islands  and  places  therein,  including:  1.  Islands  and  places  which  are  for  the  time 
being  British  settlements;  2.  Islands  and  places  which  are  for  the  time  being  under 
the  protection  of  Great  Britain;  3.  Islands  and  places  which  are  for  the  time  being 
under  no  civihsed  goverment;  but  exclusive  (except  as  in  the  order  expressly  provi- 
ded) of:  1.  Any  place  within  any  part  of  the  British  dominions  or  the  territorial 
waters  thereof,  which  is  for  the  time  being  within  the  jurisdiction  of  the  legislature 
of  any  British  possession;  2.  Any  place  for  the  time  being  within  the  jurisdiction 
or  protectorate  of  any  civilised  power.  In  islands  and  places  which  are  not  British 
settlements,  or  under  the  protection  of  Great  Britain,  the  exercise  of  jurisdiction, 
except  only  as  in  the  Order  otherwise  expressly  provided  is  confined  to  British 
subjects  and  to  such  foreigners  or  natives  as  by  reason  of  being  or  having  been 
on  board  a  British  ship  or  otherwise  have  come  under  a  duty  of  allegiance  to  Great 
Britain,  and  their  property  and  personal  and  proprietary  rights  and  obligations. 
The  Pacific  Order  in  Council,  1893,  applies  to:  1.  The  groups  of  islands  with  the 
dependencies  and  territorial  waters  thereof  known  as  the  Tonga  Islands,  the  Union 
Islands,  the  EUice  Islands,  the  Gilbert  Islands,  the  British  Solomon  Islands,  and 
the  Santa  Cruz  Islands;  2.  Any  seas,  islands,  and  places,  not  excluded  as  above, 
and  situate  in  the  Western  Pacific  Ocean  within  the  following  limits:  North,  from 
140°  east  longitude  by  the  parallel  12°  north  latitude  to  160°  west  longitude,  thence 
South  to  the  equator,  and  thence  east  to  149°  30'  west  longitude;  East  by  the  meri- 
dian of  149°  30'  west  longitude.  South  by  the  parallel  30°  south  latitude;  West  by 
the  meridian  140°  east  longitude^). 

History  and  government.*) 

For  the  better  enforcement  of  the  Pacific  Islanders'  Protection  Acts,  1872  and 
1875,  and  to  provide  a  civil  court  for  the  settlement  of  disputes  of  British  subjects 
residing  in  these  islands  the  office  of  High  Commissioner  in,  over,  and  for  the  Western 

1)  See  also  the  Bibliography  to  special  groups,  infra.  —  2)  The  writer  desires  to  express 
his  indebtedness  to  the  Honorable  Arthur  Mahaff y,  Assistant  High  Commissioner  for  the  Western 
Pacific,  for  copies  of  the  legislative  enactments  of  the  islands  within  the  jurisdiction  of  the 
High  Commissioner,  and  for  other  valuable  information  concerning  the  laws  in  force  therein, 
and  to  R.  Skeen,  Esq.,  Chief  Justice  of  Tonga,  for  valuable  assistance  in  the  preparation  of  the 
report  on  the  law  of  Tonga.  —3)  Pacific  Order  in  Council,  1893,  §§  4 — 6.  — *)  For  the  history 
and  government  of  the  several  protectorates  see  infra,  under  the  particular  groups. 
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Pacific  Islands  was  created  by  the  Western  Pacific  Order  in  Council,  1877.  British 
jurisdiction  is  now  exercised  under  the  Pacific  Order  in  CouncU,  1893,  (15th  March, 
1893)1),  as  amended  by  the  Orders  ui  Council  of  26th  Nevember,  1897,  20th  May, 
1903,  6th  July,  1907,  (No.  542),  6th  July,  1907,  (No  543),  2d  November,  1907,  and 
22d  April,  1910.  The  administration  is  in  the  hands  of  a  High  Commissioner  and 
a  number  of  deputy  commissioners  and  residents.  The  legislative  power  is  vested 
in  the  High  Commissioner 2). 

Law  in  force. 

Subject  to  the  provisions  of  the  Order  in  Council  or  of  any  treaty,  or  local 
enactment,  the  law  for  the  time  being  in  force  in  England  is  in  force  in  so  far  as 
applicable  to  local  conditions*). 

Courts  and  procedure. 

The  Chief  Justice  and  every  other  Judge  for  the  time  beiag  of  the  Supreme 
Court  of  Fiji  is  by  virtue  of  his  office  a  Judicial  Commissioner  for  the  Western 
Pacific*).  The  principal  Court  is  the  High  Commissioner's  Court  for  the  Western 
Pacific,  which  is  a  superior  Court  of  record,  and  a  Court  of  law  and  equity^).  Each 
member  of  the  High  Commissioner's  Court  exercising  for  the  time  being  the  juris- 
diction thereof  is  deemed  to  form  the  High  Commissoner's  Court.  The  jurisdiction 
may  be  exercised  within  any  place  subject  to  the  Order,  or  in  Fiji^). 

The  Supreme  Court  of  Fiji  exercises  appellate  jurisdiction  over  the  High  Com- 
missioner's Court,  and  may  also  exercise  original  jurisdiction  to  hear  and  determine 
in  Fiji  any  civil  or  criminal  cause  arising  at  any  place  within  the  hmits  of  the  Order, 
and  may  proceed  either  according  to  the  procedure  for  the  time  being  in  use  in 
Fiji  or  according  to  the  procedure  under  this  Order'). 

The  High  Commissioner's  Court  is  a  Court  of  Bankruptcy,  and  as  such  has,  as 
far  as  circumstances  admit,  with  respect  to  persons  subject  to  the  jurisdiction  of 
the  Court  and  to  their  debtors  and  creditors,  aU  such  jurisdiction  as,  for  the  time 
being,  belongs  to  any  judicial  authority  having  for  the  time  being  jurisdiction  in 
bankruptcy  in  England^).  The  Court  is  also  a  Court  of  Admiralty  under  the  Colonial 
Court  of  Admiralty  Act,  1890^),  and  a  Court  of  probate  i*^),  and  divorce  i^),  and  exercises 
the  jurisdiction  of  the  Lord  Chancellor  in  England  in  regard  to  the  custody  of  the 
persons  and  estates  of  idiots  and  lunatics i^). 

Where  in  a  place  that  is  not  a  British  settlement  or  under  the  protection  of 
Great  Britain,  a  foreigner  desires  to  institute  or  take  a  suit  or  proceeding  of  a  civil 
nature  against  the  British  subject,  or  a  British  subject  desires  to  institute  or  take 
a  suit  or  proceeding  of  a  civil  nature  against  a  foreigner,  the  Court  may  entertain 
the  suit  or  proceeding,  and  hear  and  determine  it  (and  if  aU  parties  desire,  or  the 
Court  directs  a  trial  with  assessors,  then  with  assessors)  at  the  place  where  such  a 
trial  might  be  had  if  all  parties  were  British  subjects,  and  in  all  other  respects  accord- 
ing to  the  ordinary  course  of  the  Court.  Provided  that  the  foreigner:  1.  files  in. the 
Court  his  consent  to  the  jurisdiction  of  the  Court,  and  2.  also,  if  required  by  the 
Court,  obtains  and  files  a  certificate  in  writing  from  a  competent  authority  of  his 
own  government,  to  the  effect  that  no  objection  is  made  by  that  government  to 
the  foreigner  submitting  in  the  particular  cause  or  matter  to  the  jurisdiction  of  the 
Court,  and  3.  if  required  by  the  Court,  gives  security  to  the  satisfaction  of  the  Court, 
to  such  reasonable  amount  as  the  Court  directs,  to  pay  fees,  costs,  damages,  and 
expenses,  and  to  abide  by  and  perform  the  decision  to  be  given  by  the  Court  or 
on  appeal.  A  counter-claim  or  cross-suit  can  not  be  brought  or  instituted  in  the 
Court  against  a  plaintiff,  being  a  foreigner,  who  has  submitted  to  the  jurisdiction, 
by  a  defendant,  except  by  leave  of  the  Court  first  obtained.  The  Court,  before 
giving  leave,  requires  proof  from  the  defendant  that  his  claim  arose  out  of  the 
matter  in  dispute,  and  that  there  is  reasonable  ground  for  it  and  that  it  is  not  made 
for  vexation  and  delay.  This  does  not  prevent  the  defendant  from  instituting  or 
taking  in  the  Court  against  the  foreigner,  after  the  termination  of  the  suit  or  proceed- 
ing in  which  the  foreigner  is  plaintiff,  any  suit  or  proceeding  that  the  defendant 

1)  Stat.  R.  &  O.  Rev.  1904,  Vol.  5,  "Foreign  Jurisdiction,"  p.  484.  —  ^)  Pacific  Order 
in  Coimcil,  1893,  §  108.  —  ^)  Ibid.  §§  20,  22,  reprinted  in  fuU,  infra.  —  *)  Ibid.  §8.-6)  Ibid. 
§  12.  —  8)  Ibid.  §  14.  —  ')  Ibid.  §  15.  —  »)  Ibid.  §  36.  —  »)  53  &  54  Vic.  c.  27.  —  Ibid.  §  37.  — 
10)  Ibid.  §§  28—46.  —  ")  Ibid  §  47.  —  i^)  Ibid.  §  48. 
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might  have  instituted  or  taken  in  the  Court  against  the  foreigner  if  no  provision 
restraining  counter-claims,  or  cross  suits,  had  been  made.  Where  a  foreigner  obtains 
in  the  Court  an  order  against  a  defendant,  being  a  British  subject,  and  in  another 
suit  that  defendant  is  plaintiff  and  the  foreigner  is  defendant,  the  Court  may,  if  it 
thinks  fit,  on  the  application  of  the  British  subject,  stay  the  enforcement  of  the 
order  pending  that  other  suit,  and  may  set  off  any  amount  ordered  to  be  paid  by 
one  party  in  one  suit  against  any  amount  ordered  to  be  paid  by  the  other  party  in 
the  other  suit.  Where  a  plaintiff,  being  a  foreigner,  obtains  in  the  Court  an  order 
against  two  or  m.ore  defendants,  being  British  subjects,  jointly,  and  in  another  suit 
one  of  them  is  plaintiff  and  the  foreigner  is  defendant,  the  Court  may,  if  it  thinks 
fit,  on  the  application  of  the  British  subject,  stay  the  enforcement  of  the  order 
pending  that  other  suit,  and  may  set  off  any  amount  ordered  to  be  paid  by  one 
party  in  one  suit  against  any  amount  ordered  to  be  paid  by  the  other  party  in  the 
other  suit  without  prejudice  to  the  right  of  the  British  subject  to  require  contri- 
bution from  his  co-defendants  under  the  joint  liability.  Where  a  foreigner  is  co- 
plaintiff  in  a  suit  with  a  British  subject  who  is  within  the  particular  jurisdiction, 
it  is  not  necessary  for  the  foreigner  to  make  deposit  or  give  security  for  costs  unless 
the  Court  so  directs;  but  the  co-plaintiff  British  subject  is  responsible  for  all  fees 
and  costs  1). 

An  appeal  lies  in  civil  cases  from  the  High  Commissioner's  Court  to  the  Supreme 
Court  of  Fiji,  sitting  as  a  Court  of  Appeal,  either  by  leave  of  the  Court  whose  judg- 
ment is  appealed  against  or  by  leave  of  the  Court  of  Appeal  2).  From  the  Court  of 
Appeal  an  appeal  lies  to  the  Privy  CounciP),  subject  to  the  conditions  governing 
appeals  from  Fiji*). 


Statutes.') 


Application  of  Law. 

Order  in  Council.    The  Pacific  Order  in  Council,  1893 
(15  th  March,  1893). 

Exercise  of  civil  and  criminal  jurisdiction  in  conformity  with  English  law  and 
procedure.  20.  Subject  to  the  other  provisions  of  this  Order,  the  civil  and  criminal 
jurisdiction  exerciseable  under  this  Order  shall,  so  far  as  circumstances  admit,  be 
exercised  upon  the  principles  of  and  in  conformity  with  the  substance  of  the  law 
for  the  time  being  in  force  in  and  for  England,  and  with  the  powers  vested  in  and 
according  to  the  course  of  procedure  and  practice  observed  by  and  before  Courts 
of  justice  and  justices  of  the  peace  in  England,  according  to  their  respective  juris- 
dictions and  authorities. 

What  acts  to  be  deemed  crimes  and  offences.  21.  Except  as  to  crimes  or  offen- 
ces made  or  declared  such  by  this  Order,  or  by  any  regulation  or  rule  made  under 
it,  any  act  other  than  an  act  that  would  by  a  Court  of  Justice  having  criminal 
jurisdiction  in  England  be  deemed  a  crime  or  offence,  making  the  person  doing  such 
act  liable  to  punishment  in  England,  shall  not,  in  the  exercise  of  criminal  jurisdiction 
under  this  Order,  be  deemed  a  crime  or  offence,  making  the  person  doing  such  act 
Hable  to  punishment. 

Effect  of  treaty  stipulations.  22.  The  provisions  of  any  treaty  with  Her  Majesty 
or  Her  successors  for  the  time  being  in  force  with  respect  to  any  place  within  the 
hmits  of  this  Order  shall  have  effect  as  part  of  the  law  to  be  enforced  under  this 
Order  in  relation  to  such  place,  and  in  case  of  inconsistency  between  such  provisions 
and  the  law  in  force  in  England,  or  anything  contained  in  this  Order,  effect  shall 
be  given  to  such  provisions. 

Punishment  of  crimes,  etc.,  against  natives  and  foreigners.  23.  Crimes,  offences, 
wrongs,  and  breaches  of  contract  against  or  affecting  the  person,  property,  or  rights 
of  natives  or  foreigners,  committed  by  persons  subject  to  this  Order,  are,  subject 
to  the  provisions  of  this  Order,  punishable  or  otherwise  cognisable,  in  the  same 

1)  Ibid.  §  109.  —  2)  Ibid.  §  88.  —  3)  Ibid.  §  88.  —  *)  See  supra,  under  Fiji.  —  6)  As  in  force, 
Uth  March,  1912. 
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manner  as  if  they  were  committed  against  or  affected  the  person,  property,  or  rights 
of  British  subjects. 

Credit  Trade. 
No.  2  of  1896.    For  the  Protection  of  Natives  entering  into  Contracts 

(26tli  June,  1896).^) 

Interpretation.  1.  In  this  Regulation  the  word  "native"  shall  mean  aboriginal 
native  of  any  island  in  the  Pacific  not  being  a  trader. 

No  action  to  be  brought  against  natives.  2.  No  action  shall  be  brought  in  the 
High  Commissioner's  Court  against  any  native  in  respect  of  any  contract  entered 
into  after  the  coming  into  force  of  this  Regulation. 

Native  may  bring  action  for  recovery  of  money  paid.  3.  If  a  native  enters  into 
a  contract  with  a  non-native  person  (subject  to  the  jurisdiction  of  the  High  Com- 
missioner's Court),  such  native,  whether  he  has  fully  performed  his  part  of  the 
contract  or  not,  may,  with  the  leave  of  the  Court,  bring  an  action  for  the  recovery 
of  any  money  paid,  and  for  the  value  of  any  work  done  or  goods  or  produce  supphed, 
and  trhe  Court  shall  give  judgment  for  the  same  subject  to  the  deduction  herein 
afte  provided.  The  Court  may  deduct  a  quantum  meruit  for  the  performance- 
by  the  non-native  party  of  so  much  of  his  part  of  the  contract  as  he  has  actually 
performed.  If  the  Court  is  of  opinion  that  the  contract  is  a"  fair  und  reasonable  one, 
and  that  it  has  not  been  carried  out  owing  to  the  default  of  the  native  party,  the 
Court  may  deduct  a  sum  by  way  of  damages  for  breach  of  contract.  No  contract 
shall  be  deemed  reasonable  if  it  is  one  which  the  native  party  would  in  the  ordinary 
course  of  events  have  difficulty  in  performing. 

Contracts  for  repairs  to  vessels.  4.  It  shall  be  lawful  for  any  person  to  enter 
into  a  contract  with  a  native  for  the  repair  of  a  boat  or  vessel  with  the  proviso 
that  such  boat  or  vessel  may  be  detained  until  the  repairs  are  paid  for.  Provided 
that  such  native  is  either  the  owner  of  such  boat  or  vessel  or  has  proper  authority 
to  enter  into  such  contract.  And  in  the  event  of  an  action  being  brought  in  the 
High  Commissioner's  Court  for  the  delivery  of  any  such  boat  or  vessel,  the  Court 
may  order  the  payment  by  the  native  party  of  the  value  of  the  repairs  done  as 
a  condition  precedent  to  the  return  of  such  boat  or  vessel.  If  any  such  native 
is  a  person  subject  to  the  jurisdiction  of  the  High  Commissioner's  Court,  the  other 
party  may  apply  to  the  Court  for  an  order  for  the  sale  of  the  boat  or  vessel,  and  the 
Court  may  order  that  if  by  a  certain  date  the  value  of  the  repairs  be  not  paid  the 
boat  or  vessel  shall  be  sold,  and  the  amount  due  for  repairs  and  costs  shall  be  de- 
ducted from  the  proceeds  and  paid  to  the  party  executing  such  repairs.  If  the 
proceeds  are  not  sufficient  to  meet  the  amount  due  no  proceedings  for  the  recovery 
of  the  balance  shall  be  taken  against  the  native  party. 

Court  may  inquire  into  adequacy  of  consideration.  Short  title.  5.  Notwith- 
standing any  agreement  to  the  contrary  the  Court  may  in  any  proceedings  under 
this  Regulation  inquire  into  the  adequacy  of  the  consideration  moving  from  the 
non-native  party. 

This  Regulation  may  be  cited  as  the  Native  Contracts  Regulation,  1896. 


I.  Tonga. 
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1)  Specifically  extended  to  Ocean  Island,  otherwise  Paanopa.   —  Reg.  No.   1  of  1902.    — 
*)  An  English  version  of  the  preceding  work. 
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Introduction. 


The  Tonga  or  Friendly  Islands  consist  of  three  groups  of  islands  called  re- 
spectively Tonga,  Haapei,  and  Vavau,  lying  between  the  15th  and  24th  degrees 
S.  lat.  and  173d  and  177th  W.  long.,  the  western  boundary  being  the  eastern  boun- 
dary of  Fiji. 

History  and  government. 

In  accordance  with  the  Declaration  of  Berlin,  6th  April,  1886,  Tonga  continued 
up  to  1899  to  be  a  neutral  region.  By  the  Anglo-German  Agreement  of  14th  No- 
vember, 1899,  subsequently  accepted  by  the  United  States,  the  Tonga  Islands 
were  left  practically  under  the  protectorate  of  Great  Britain.  A  protectorate  was 
proclaimed  19th  May,  1899.  In  December,  1904,  Great  Britain  assumed  control  of 
the  legal  and  financial  administration  of  the  islands. 

The  native  administration  is  carried  on  by  a  King,  assisted  by  a  privy  council. 
The  legislative  power  is  vested  in  a  legislative  assembly,  which  meets  every  three 
years  and  is  composed  one-haK  of  hereditary  nobles,  who  hold  office  for  Ufe,  and 
one-half  of  representatives  elected  by  the  people  i).  During  the  periods  when  the 
assembly  is  not  in  session  ordinances  and  regulations  may  be  adopted.  These  have 
the  full  force  of  law,  but  must  be  submitted  to  the  next  assembly  for  approval. 

Law  in  force. 

British  and  foreign  subjects  are  subject  to  the  jurisdiction  of  the  Tongan  Courts 
only  for  offences  relating  to  customs,  taxes,  quarantine,  and  local  police,  not  recogni- 
zed as  offences  against  British  law.  In  other  matters  they  are  governed  by  the  law 
generally  in  force  in  the  Western  Pacific^). 

Courts  and  procedure. 

The  jurisdiction  of  Great  Britain  in  Tonga  extends  to  the  hearing  and  deter- 
mination of  aU  claims  of  a  civil  nature  against  the  citizens  or  subjects  of  any  foreign 
power^),  and  is  exercised  in  conformity  with  the  Pacific  Orders  in  Council. 

The  native  judicial  system  of  Tonga  comprises  a  Supreme  Court  and  District 
Court  and  Police  Court*).  The  Supreme  Court  consists  of  a  Chief  Justice  and  two 
Associate  Justices,  but  each  Justice  may  exercise  the  powers  of  the  Court S).  The 
Supreme  Court  has  jurisdiction  ia  all  cases  at  law  or  in  equity  arising  under  the 
constitution  and  laws  of  the  Kingdom,  and  in  all  matters  concerning  treaties  with 
foreign  states,  and  over  public  ministers  and  consuls,  and  in  all  maritime  cases ^). 
The  Supreme  Court  has  original  jurisdiction  in  aU  cases  where  the  amount  claimed 
exceeds  $  250,  and  appellate  jurisdiction  from  the  PoUce  Court '').  There  may  be  a 
jury  trial  in  civil  cases,  a  three-fourths  verdict  being  sufficient 8).  There  is  no  appeal, 
except  by  petition  to  the  King  in  Council.  The  King  on  the  advice  of  his  Council 
may  order  a  case  to  be  tried  again  before  another  justice^).  The  Police  Court  has 
civU  jurisdiction  where  the  amount  claimed  does  not  exceed  $  250^0). 

Claims  for  debt  or  damages  are  barred  after  the  expiration  of  five  years  from 
the  date  of  the  accrual  of  the  liabUity^i). 


Statutes/') 


Laws  of  1903. 


Breach  of  contract  actionable.  272.  Notwithstanding  the  provisions  of  the  last 
preceding  section  it  shall  be  lawful  for  any  person   whether  European,   Asian, 

1)  Statesman's  Year-Book,  1910,  p.  345;  Colonial  Office  List,  1910,  pp.  400,  401.  —  ^)  Colonial 
Office  List,  1910,  p.  401.  —  3)  Treaty  of  Nukualofa,  18th  May,  1900,  art.  9.  Germany  renounced 
her  rights  of  exterritoriality  in  favour  of  Great  Britain  by  the  Treaty  of  London,  14th  No- 
vember, 1899.  —  *)  Constitution  of  Tonga,  §  86;  Statutes  1903,  §  156.  —  =)  Constitution,  §  87; 
Statutes,  §  158.  —  «)  Constitution,  §  92;  Statutes,  §  163.  —  ')  Statutes,  §§  164,  222,  258.  — 
8)  Ibid.  §§  202,  204.  —  «)  Ibid.  §  208.  —  lO)  Ibid.  §§  222,  258.  —  H)  Ibid.  §  273.  —  12)  As  in 
force  1st  January,  1912. 
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or  Pacific  Islander  to  sue  any  person  for  a  breach  of  any  written  contract  counter- 
signed by  a  Police  Magistrate  in  the  form  laid  down  in  Chapter  XXIII. 

Handwriting.  283.  A  written  contract  countersigned  by  a  Magistrate  and 
handwriting  whether  signed  or  unsigned  shall  if  the  Court  is  satisfied  that  it  is 
genuine  be  taken  as  evidence. 

Contracts  with  natives.  284.  Notwithstanding  the  provision  of  the  last  preced- 
ing section  no  written  undertaking  by  a  Pacific  Islander  to  pay  money  to  an  Euro- 
pean or  Asian  shaU  be  admissible  as  evidence  unless  countersigned  by  a  Magistrate 
in  accordance  with  Chapter  XXIII. 

Public  holidays.  533.  1.  Seeing  that  upon  the  fourth  day  of  June  in  the  year 
one  thousand  eight  hundred  and  sixty-two  the  people  of  Tonga  became  free,  therefore 
shall  that  day  be  observed  as  pubUo  holiday  every  year  for  ever  as  a  remembrance 
of  the  freedom  of  Tonga,  and  whenever  the  fourth  day  of  June  shall  fall  upon  a 
Sunday  the  next  day  following  shall  be  observed  as  a  pubHc  holiday.  2.  Seeing 
that  the  Constitution  was  granted  by  His  Majesty  King  George  Tubou  upon  the 
fourth  day  of  November  in  the  year  One  thousand  eight  hundred  and  seventy- 
five,  therefore  shall  the  fourth  day  of  November  in  every  year  be  observed  as  a 
pubHc  hohday.  3.  Seeing  that  on  the  seventeenth  day  of  March  one  thousand  eight 
hundred  and  ninety-three  His  Majesty  King  George  Tubou  II.  was  crowned  King 
therefore  that  day  shall  in  every  year  be  observed  as  a  pubhc  hohday  and  the  Go- 
vernment shall  give  a  fete  on  that  day  in  every  year. 

See  also  Regulation  of  1906,  infra. 

Form  of  written  contract.  677.  Should  any  person  agree  to  perform  a  service 
for  or  supply  goods  to  another  for  which  remuneration  is  agreed  upon  the  persons 
so  agreeing  shall  draw  up  a  written  agreement  in  duplicate  in  the  Tongan  language 
stating  clearly:  1.  The  nature  of  the  service.  2.  The  remuneration.  3.  The  date 
the  service  is  to  be  completed.    4.  The  date  on  which  the  paymen  tis  to  be  completed. 

See  Ord.  No.   13  of  1910,  infra.    The  goods  must  be  specifically  named. 

Magistrate  to  countersign.  678.  Both  persons  shall  sign  such  agreement  in  the 
presence  of  a  Magistrate  who  shall  then  if  he  thinks  the  conditions  can  be  fulfilled 
by  both  parties  countersign  and  date  such  agreement  and  retain  one  copy  delivering 
the  other  copy  to  the  parties  to  the  agreement. 

Registration  fee.  679.  The  fee  for  registering  an  agreement  with  a  Magistrate 
shall  be  one  shilling  (1/). 

No  action  to  lie  for  breach  of  unregistered  contract.  680.  It  shall  not  be  lawful 
to  sue  any  person  in  any  Court  in  the  Kingdom  for  the  breach  of  any  agreement 
unless  such  agreement  has  been  duly  signed  by  a  Magistrate. 

Magistrate  to  have  discretion.  681.  It  shall  be  lawful  for  any  Magistrate  to 
refuse  to  sign  and  register  any  agreement  if  the  terms  of  such  agreement  shall  seem 
to  him  to  be  in  contravention  of  any  existing  law,  or  if  the  agreement  shall  appear 
to  him  to  be  beyond  the  power  of  either  of  the  parties  to  perform. 

Explanation.  A,  a  Eixropean,  contracted  to  build  a  house  for  B,  a  Native,  for  which 
B  was  to  pay  two  hundred  dollars  within  three  months.  If  the  Magistrate  considers  that 
B  cannot  raise  that  sum  within  three  months,   he  may  refuse  to  countersign  the  contract. 

Purchase  of  vessels.  682.  In  the  case  of  a  contract  to  supply  a  vessel  to  na- 
tives proof  shall  be  given  to  the  satisfaction  of  the  Magistrate  that  at  least  half  the 
purchase  money  has  been  collected  and  is  in  the  hands  of  a  responsible  person  before 
he  shall  countersign  the  contract. 

Breach  of  registered  contract.  683.  Should  either  party  to  an  agreement 
countersigned  by  a  Magistrate  fail  to  perform  his  share  of  such  agreement  he  may 
be  sued  in  the  Civil  Court  for  breach  of  agreement  and  costs  and  should  such 
breach  of  agreement  consist  in  not  completing  work  agreed  upon  the  Magistrate 
may  order  him  to  pay  to  the  plaintiff  a  sum  sufficient  to  defray  the  costs  of 
the  completion  of  such  work  by  another  together  with  the  costs  of  the  suit. 


Credit  Trade, 
a)  Amending  the  Law  re  Debts/) 

1.    Section  271  of  the  Law  of  Tonga,  1903,  is  hereby  repealed,  and  from  this 
date  it  shall  be  lawful  for  Europeans  to  sue  Tongans  for  debt. 

1)  Qovernment  Gazette,  16th  July,   1906. 
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2.  Section  422  of  the  Law  of  Tonga,  1903,  is  amended  by  repealing  the  proviso 
to  this  section,  which  proviso  reads  as  follows :  "Provided  that  nothing  in  this  section 
shall  apply  to  goods  supphed  by  an  European  to  a  native  on  credit." 


b)  No.  13  of  1910.    An  Ordinance  to  amend  the  Law  relating  to  Debt.^) 

1.  Notwithstanding  anything  in  the  Law  of  Tonga,  1903,  or  in  the  amending 
Law  of  1906  re  Debt,  it  shall  not  be  lawful  for  any  trader  or  storekeeper  or  com- 
mission agent  or  anyone  holding  a  Ucense  under  chapters  24,  25,  and  26  of  the  Law 
of  Tonga,  1903,  to  sue  for  debt  any  Tongan  or  South  Pacific  Islander  for  goods 
obtained  upon  credit. 

2.  This  Ordinance  shall  not  apply  to  suing  or  reheve  from  payment  any  person 
trading  or  holding  a  trading  Ucense  who  shall  have  obtained  goods  upon  credit 
for  the  purposes  of  his  business  or  in  connection  therewith. 

3.  This  Ordinance  does  not  render  or  make  the  Law  of  Contracts,  chapter  23 
of  the  Law  of  Tonga,  1903,  in  any  way  inoperative,  under  which  chapter  goods 
are  required  to  be  specifically  named  in  the  agreement. 

See  Law  of   1903,   677 — 680,  reprinted  supra. 

4.  This  Ordinance  shall  come  into  force  from  the  thirtieth  day  of  June,  1910. 


Companies. 
No.  7  of  1911.    An  Ordinance  regulating  Companies.^) 


1.  No  company,  association,  or  partnership  consisting  of  more  than  ten  persons 
shall  be  formed  for  the  purpose  of  carrying  on  any  banking  or  other  business  that 
has  for  its  object  the  acquisition  of  gain  by  the  company,  association  or  partnership, 
or  by  the  individual  members  thereof,  or  for  any  other  trading  or  cooperative  pur- 
pose, unless  it  is  registered  in  the  office  of  the  Auditor-General  of  the  Tongan  Govern- 
ment as  a  company. 

2.  No  already  existing  company,  association,  or  partnership,  of  more  than  ten 
persons  carrying  on  any  banking  business  or  other  business  that  has  for  its  object 
the  acquisition  of  gain  by  the  company,  association,  or  partnership,  or  by  the  in- 
dividual members  thereof,  or  for  any  other  trading  or  cooperative  purpose,  shall 
continue  to  carry  on  business,  unless  it  is  registered  in  the  office  of  the  Auditor- 
General  of  the  Tongan  Government  as  a  company  within  three  months  of  the  date 
of  this  Ordinance  coming  into  force. 

3.  Any  ten  persons,  or  more,  associated  for  any  lawful  purpose,  may,  by  sub- 
scribing their  names  to  a  memorandum  of  association  and  otherwise  compljdng 
with  this  Ordinance  in  respect  of  registration  form  a  company. 

4.  The  memorandum  of  association  shall  be  in  the  form  set  out  in  the  Schedule 
hereto. 

5.  Before  any  company  is  registered  the  memorandum  of  association  and  articles 
of  association  shall  be  submitted  to  the  Privy  Council  for  approval,  and  the  Privy 
Council  shall  have  power  to  approve,  modify  or  reject  the  same. 

6.  Before  any  company  is  registered  there  shall  be  produced  to  the  Auditor- 
General  the  memorandum  of  association  and  the  articles  of  association,  signed  by 
the  subscribers  to  the  memorandum  and  approved  by  the  Privy  Council.  And  upon 
registration  the  same  shall  be  filed  in  the  office  of  the  Auditor-General. 

7.  The  fee  payable  to  the  Tongan  Government  for  the  certificate  of  registration 
shall  be  five  pounds. 

8.  From  the  date  of  such  certificate  of  registration  as  is  mentioned  in  clause 
7  hereof  the  subscribers  of  the  memorandum  of  association,  together  with  such 
other  persons  as  may  from  time  to  time  become  members  of  the  company,  shall  be 
a  body  corporate  by  the  name  mentioned  in  the  memorandum  of  association,  capable 
forthwith  of  exercising  all  the  functions  of  an  incorporated  company,  having  power 
to  sue  and  be  sued  by  the  name  mentioned  in  the  memorandum  of  association, 
and  having  perpetual  succession  and  a  common  seal. 

1)  Ibid.    19th  April,   1910.   —  2)   Government  Gazette,  3d  October,    1911. 
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9.  The  books  and  accounts  of  any  company  shall  be  audited  at  least  once  in 
every  year  by  the  Auditor-General,  with  such  assistance  as  he  may  require,  and  also 
at  such  other  times  as  the  Privy  Council  may  in  its  discretion  order.  Such  audit  shall 
be  made  in  time  for  the  Auditor's  report  to  be  laid  before  the  annual  general  meeting. 

10.  Such  remuneration  as  shall  be  agreed  upon  by  the  company  and  the  Privy 
Council  shall  be  paid  by  the  company  to  the  Auditor-General  for  each  audit  and  report. 

11.  The  articles  of  association  shall  provide,  inter  alia,  for  an  annual  general 
meeting  of  shareholders  or  subscribers  and  the  preparation  of  a  balance  sheet  in 
time  to  be  laid  before  such  annual  general  meeting. 

12.  The  Privy  Council  may  at  any  time  appoint  one  or  more  persons  to  investi- 
gate the  affairs  of  any  company  and  to  report  thereon  as  the  Council  may  direct, 
and  the  Privy  Council  may,  after  such  investigation,  order  the  suspension  of  or 
the  winding-up  of  any  company  under  the  supervision  of  the  Supreme  Court  of 
Tonga,  or  otherwise  as  it  may  direct. 

13.  The  provisions  of  this  Ordinance  shall  not  apply  to  companies  already 
registered  outside  the  Kingdom  of  Tonga,  but  such  companies  shall,  within  six 
months  from  the  date  of  this  Ordinance  coming  into  force,  file  in  the  office  of  the 
Auditor-General  copies  of  their  memorandum  of  association  or  articles  of  association. 

[14.    Repeals  Ords.  No.  17  of  1910  and  No.  4  of  1911.] 

15.  Any  company,  association,  or  partnership  carrying  on  business  and  not 
complying  with  the  provisions  or  any  provision  of  this  Ordinance  shall  be  hable, 
upon  conviction,  to  a  fine  of  ten  pounds,  or  less,  per  day  for  each  day  after  default 
has  been  made. 


Schedule. 


Company,  Limited. 


Memorandum  of  association  of  the 
1.    The  name  of  the  company  is 

The  registered  office  of  the  company  will  be  situated  in  Tonga. 
The  objects  for  which  the  company  is  established  are: 
The  liabiUty  of  the  members  is  limited. 

The  share  capital  of  the  company  is  £  ,  divided  into  shares  of  each. 

We,  the  several  persons  whose  names  and  addresses  are  subscribed,  are  desirous  of  being 
formed  into  a  company  in  pursuance  of  this  memorandum  of  association,  and  we  re- 
spectively agree  to  take  the  number  of  shares  in  the  capital  of  the  company  set  opposite 
our  respective  names. 


2. 
3. 
4. 
5. 


Name 


Addresses 


Description  of 
subscribers 


No.   of  shares  taken 
by  each  subscriber 


1. 

2. 

3.  etc. 


Total  shares  taken 


Dated  the  day  of 

Witness  to  the  above  signatures. 


19 


Public  Holidays. 
Regulation.    Public  Holidays.^) 

By  Regulation  the  following  days  are  declared  pubUc  hohdays,  in  addition 
to  those  mentioned  in  Law  of  1903,  §  533: 

New  Year's  Day,  Coronation  Day  of  King  George  Tubou  II  (17th  May),  Good 
Friday,  Easter  Monday,  Birthday  of  the  Prince  of  Wales,  Independence  of  Tonga 
(4th  June),  Birthday  of  King  George  Tubou  II  (18th  June),  Constitution  of  Tonga 
Day  (4th  November),  Birthday  of  His  Britannic  Majesty,  Christmas  Day,  Boxing 
Day  (26th  December). 

1)  Government  Oazette,  6  th  April,   1906. 
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II.  Gilbert  and  Ellice  Islands  Protectorate. 


Bibliography. 


Collections  of  Laws. 

Katlve  laws  of  the  Gilbert  Islands.    Suva.    1894. 


The  Gilbert  and  Ellice  Islands  Protectorates  include  for  administrative  purposes 
the  EUice  and  Gilbert  groups,  a  series  of  atolls  tying  between  the  5th  degree  N.  lat. 
and  10th  degree  S.  lat.  and  the  170th  and  180th  degree  of  E.  long.,  the  Union  group 
consisting  of  three  small  islands,  Fakaafo,  Oatafu,  and  Nukunono,  situated  about 
the  9th  degree  S.  lat.  and  the  172d  degree  W.  long.,  and  Ocean  Island,  or  Paanopa, 
in  lat.  0°  52'  S.,  long  169°  35'  E.  The  natives  are  ruled  by  their  own  kings  or  chiefs 
with  the  assistance  of  native  councils.  AU  of  the  groups  are  under  British  protection. 
Courts  of  law  have  been  estabhshed  among  the  natives.  British  and  foreign  sub- 
jects are  governed  by  the  general  law  as  administered  in  the  Western  Pacific i). 


III.  British  Solomon  Islands. 


The  British  Solomon  Islands  consist  of  the  Southern  islands  of  the  Solomon 
group,  namely,  Shortland  Island,  Choiseul,  Isabel,  New  Georgia,  Guadalcanar, 
Malaita,  San  Qiristoval,  Bellona,  and  RenneU  Islands,  together  with  Ongtong- 
Java,  and  certain  small  islands  iu  the  vicinity  of  the  main  group,  all  lying  between 
the  7th  and  13th  degrees  of  S.  lat.,  and  the  150th  and  163d  degrees  of  E.  long.  A 
British  protectorate  was  estabhshed  ia  1893.  By  the  convention  between  Great 
Britain  and  Germany  (14th  November,  1899)  Choiseul,  Isabel,  Shortland  Island, 
and  the  islands  lying  in  the  Bougainville  Straits  came  within  the  British  sphere. 
The  Santa  Cruz  Islands  are  annexed  to  the  Solomon  Islands  Protectorate  for  ad- 
ministrative purposes.  The  government  of  the  natives  is  in  the  hands  of  native 
chiefs  assisted  by  native  councils.  There  is  a  British  Resident  Commissioner,  with 
headquarters  at  Tulagi,  and  British  magistrates  in  certain  on  the  islands.  The  is- 
lands are  under  the  jurisdiction  of  the  High  Comissioner  for  the  Western  Pacific^). 


IV.  Pitcairn  Island.^) 


Bibliography. 
Collections  of  Laws. 

Laws  and  regulations  of  Pitcairn  Island.    (In  Pari.  Papers,  C.  9148,  1899.) 


Introduction. 


Pitcairn  Island  includes  for  administrative  purposes  the  islands  of  Henderson, 
Ducie,  and  Oeno.   Pitcairn  Island  was  discovered  by  Carteret  in  1767,  but  remained 

1)  Colonial  Office  List,  1910,  p.  401.  —  2)  gee  further  as  to  the  history  and  political  con, 
ditions  of  Pitcairn  Island:  Pari.  Papers,  C.  2160,   1857  (Sess.  I.);  Pari.  Papers,  C.  2242,   2243- 


NEW  HEBRIDES.  803 

uninhabited  until  1780.  In  that  year  the  mutineers  of  H.  M.  S.  "Bounty"  settled 
in.  the  island  with  some  women  from  Otaheite,  hut  nothing  was  known  of  this 
settlement  until  1808.  In  1856  the  inhabitants  (then  192  in  number)  were  removed 
to  Norfolk  Island,  but  within  a  few  years  a  number  of  them  had  returned. 

A  code  of  laws  appears  to  have  been  drawn  up  by  Commendar  Elliott  of  H.  M.  S. 
"Fly"in  1838.  On  principle  it  would  seem  that  the  Island  having  been  acquired  by 
settlement,  the  EngUsh  law  as  it  existed  in  1780,  in  so  far  as  applicable  to  local 
conditions,  and  not  superseded  by  local  laws,  is  in  force. 

There  is  a  local  Parliament  elected  annually;  aU  men  and  women  over  twenty- 
one  years  of  age  are  entitled  to  vote  for  representatives.  The  Chief  Magistrate 
combines  the  functions  of  Executive  and  Judge i). 

Pitcairn  Island  was  brought  into  the  jurisdiction  of  the  High  Commissioner  for 
the  Western  Pacific  in  1898,  under  section  6  of  the  Pacific  Order  in  Council,  1893. 


V.  New  Hebrides. 


Bibliography. 
Regulations, 

Joint  regulations.     Pamphlets.     Suva. 


Introduction. 


The  New  Hebrides  comprise  the  Espiritu  Santo,  MaUicolo,  Api  or  Tasiko,  Efati 
or  Sandwich,  Eromanga,  Aipera  or  Tanna,  Futnna  or  Erronan,  and  Aneitjnim  Islands, 
and  the  Banks  and  Torres  Islands.  They  he  between  the  12th  and  20th  degrees 
of  S.  lat.,  and  the  165th  and  170th  degress  of  E.  long2). 

History  and  government. 

By  a  convention  made  in  1887  a  Joint  Naval  Commission  of  British  and  French 
officers  was  created*).  The  New  Hebrides  are  included  in  the  Pacific  Order  in  Council, 
1893.  In  1902  British  and  French  residents  were  appointed,  and  in  February,  1906, 
a  conference  of  British  and  French  officials  took  place  in  London,  and  a  draft  con- 
vention was  prepared.  A  convention  embodying  this  draft  was  signed  in  London 
20th  October,  1906,  and  provisionally  proclaimed  at  Vila  on  2d  December,  1907. 
The  convention  provides  that  the  signatory  powers  shall  be  represented  by  two 

1857  (Sess.  II.);  Pari.  Papers,  H.  C.  297,  1863;  Correspondence  relating  to  the  condition  of  the 
Pitcairn  islanders,  Pari.  Papers,  c.  9148,  1899;  Further  correspondence  relating  to  the  condition 
of  the  Pitcairn  Islanders,  Pari.  Papers,  Cd.  754,  1901;  Pitcairn  Island,  Report  by  Mr.  R.  T. 
Simons,  Pari.  Papers,  Cd.  2397,  1905;  Aleck  and  the  mutineers  of  the  "Bounty;"  Barrow, 
History  of  the  mutiny  of  the  "Bounty;"  Beechey,  Voyage  to  the  Pacific;  Belcher,  The  mutineers 
of  the  "Bounty;"  Brodie,  Pitcairn  Island;  Meinicke,  Die  Insel  Pitcairn;  Meinicke,  Die  Inseln 
des  Stillen  Oceans;  Murray,  Pitcairn;  ShiUibeer,   The  Britains's  voyage  to  Pitcairn  Island. 

1)  The  Magistrate  is  to  preside  on  all  public  occasions,  and  if  any  case  should  be  brought 
to  his  notice  he  is  to  hear  both  sides  to  the  question,  and  to  decide  and  pass  judgment  accor- 
dingly; and  should  his  judgment  be  objected  against,  he  is  to  call  his  Councillors  to  his  as- 
sistance, and  should  their  decision  be  objected  to  he  is  to  call  a  jury  of  heads  of  families  to 
whose  decisions  the  parties  are  to  abide  until  the  arrival  of  the  first  British  ship  of  war,  to  whose 
commander  the  case  is  to  be  submitted  and  from  whose  decision  there  is  no  appeal.  Also  the 
authority  of  enacting  laws  are  invested  into  his  hands,  and  to  see  all  laws  properly  supported 
and  all  fines  duly  executed,  and  to  summon  others  to  assist  him  in  enforcing  his  authority. 
Alan  he  can  punish  in  trivial  matters  of  all  descriptions,  when  done  or  tend  to  evil  at  his  will.  — 
Laws  and  regulations  of  Pitcairn  Islands,  in  Pari.  Papers,  p.  9148,  1899,  pp.  7,  8.  —  2)  States- 
man's Year-Book,  1910,  p.  347.  —  3)  Colonial  Office  List,  1910,  C.  402. 
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High  Commissioners,  one  appointed  by  each  of  the  powers.  The  High  Commissioners 
are  to  be  assisted  by  Resident  Commissioners.  Certain  public  services,  such  as 
poHce,  posts  and  telegraphs,  public  works,  ports  and  harbours,  pubHc  health,  are  to 
be  undertaken  in  common.  The  High  Commissioners  have  power  to  issue  jointly, 
for  the  peace,  order,  and  good  government  of  the  group,  local  regulations  binding 
on  aU  the  inhabitants  of  the  group.  The  subjects  and  citizens  of  Great  Britain 
and  France  are  to  enjoy  equal  rights  of  residence,  personal  protection,  and  trade, 
each  of  the  two  signatory  powers  retaining  jurisdiction  over  its  citizens  or  subjects. 
The  subjects  or  citizens  of  other  Powers  are  given  the  same  rights  and  are  subject 
to  the  same  regulations  as  British  subjects  or  French  citizens.  They  must  choose 
within  six  months  between  the  legal  system  of  the  two  powers.  Failing  such  choice 
the  High  Commissioners  or  their  delegates  may  decide  under  which  system  they 
shall  be  placed.  In  matters  not  covered  by  the  Convention  or  the  regulations  made 
thereunder  the  citizens  and  subjects  of  the  two  signatory  powers  or  of  other  powers 
remain  subject  to  the  laws  of  their  respective  countries.  The  manners  and  customs 
of  the  natives,  where  not  contrary  to  the  maintenance  of  order  and  the  dictates  of 
humanity,  must  be  respected^). 

Law  in  force. 

The  principles  laid  down  in  the  Convention  of  20th  October,  1906,  govern  in 
land  disputes.  In  other  civil  cases  the  law  of  the  country  to  which  the  non-native 
party  belongs  or  the  legal  system  made  applicable  to  him  is  applied.  In  suits  be- 
tween non-natives  brought  before  the  Joint  Court  the  law  applicable  to  the  defendant 
shall  be  applied.  In  suits  between  natives  before  the  Joint  Court  the  Court  shall 
decide  according  to  substantial  justice  respecting  as  far  as  possible,  the  native  customs 
and  the  general  principles  of  law 2). 

Courts  and  procedure. 

The  Convention  of  1906  provides  for  the  establishment  of  a  Joint  Court.  The 
Court  is  to  consist  of  two  Judges,  of  whom  one  shall  be  president.  The  Joint  Court 
has  jurisdiction  in  civil  (including  commercial)  cases  over  all  suits  respecting  land 
in  the  group,  in  suits  of  every  kind  between  natives  and  non-natives,  and  in  all 
cases  where  the  parties  consent  to  the  exercise  of  jurisdiction.  The  procedure  in  civil 
cases  follows  the  procedure  in  the  County  Courts  in  England  and  the  Court  of  Justi- 
ces of  the  Peace  in  France.    The  judgments  of  the  Joint  Court  are  final 3). 

The  two  governments  undertook  under  the  terms  of  the  convention  to  establish, 
in  conformity  with  their  existing  legal  system.  Courts  with  jurisdiction  over  all 
civil  suits  not  within  the  jurisdiction  of  the  Joint  Court*). 


Statutes." 


Application  of  Law. 

a)  Convention  between  the  United  Kingdom  and  Prance  concerning 
the  New  Hebrides  (20th  October,  1906). 

Art.  13.  The  law  appUed  shaU  be:  1.  In  civil  (including  commercial)  cases: 
A)  For  land  disputes,  the  principles  laid  down  by  the  present  Convention;  B)  For 
other  disputes,  the  law  of  the  country  to  which  the  non-native  party  belongs  or 
the  legal  system  made  applicable  to  him.  2.  In  police  and  criminal  cases :  The  law 
appUcable  to  the  non-native  party  injured.  3.  In  the  case  of  other  offences:  The 
principles  laid  down  by  the  present  Convention,  or  by  the  regulations  framed  for 
the  piu-pose  of  carrying  it  out. 


1)  Convention,  20th  October,  1906,  arts.  1,  2,  4,  7,  8.  —  2)  Ibid.  arts.  13,  21.  —  »)  Ibid, 
arts.  10,    12,    15,   21.   —  *)  Ibid.   22.   —  6)  As  in  force   Ist  January,   1912. 
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b)  Order  in  Council  (2d  November,  1907)/) 


9.  Subject  to  the  provisions  of  the  aforesaid  Convention,  amended  as  afore- 
said, and  of  this  Order,  the  Order  of  Her  late  Majesty,  Queen  Victoria,  known  as  the 
Pacific  Order  in  Council,  1893,  as  amended  by  the  Pacific  Order  in  Council,  1907, 
shall  (save  and  except  article  109  of  the  said  Order  of  1893)  apply  to  the  New  He- 
brides as  if  the  same  were  herein  incorporated,  and  shall  be  binding  upon  all  persons 
over  whom  ffis  Majesty  has  jurisdiction  within  the  said  Islands.  The  order  of  His 
Majesty  in  Council  known  as  the  Pacific  Islands  CivU  Marriages  Order  in  Council, 
1907,  shall  in  like  manner  apply  to  and  have  effect  within  the  New  Hebrides. 


VI.  Miscellaneous  Islands. 


There  are  a  number  of  islands  and  rocks  in  the  Pacific  Ocean,  which  belong  to 
Great  Britain,  but  are  not  included  in  any  colony  or  protectorate.  Many  are  uninhabi- 
ted, others  have  only  a  few  permanent  inhabitants.  The  chief  industry  is  the  collec- 
tion of  guano  and  the  planting  of  cocoanut  trees.  Some  of  the  islands  are  used  as 
cable  stations^).  Where  within  the  Hmits  of  the  Pacific  Order  in  Council,  18933), 
these  islands  are  subject  to  the  jurisdiction  of  the  High  Commissioner.  Among  the 
principal  of  these  islands  are  Fanning  Island  (3°  51'  N.  lat.,  159°  22'  W.  long.)  used 
as  a  cable  station,  and  the  residence  of  a  Deputy  Commissioner,  and  the  Phenix 
Group. 

1)  This  order  was  brought  into  force  by  Proclamation  of  the  High  Commissioner  on 
1st  December,  1907.  —  ^)  The  Cook  Islands,  and  Palmerston,  Penrhyn,  Suwarrow,  and  Rieraon 
Islands  are  annexed  to  New  Zealand,  Norfolk  Island  and  Lord  Howe  Island  are  administered 
by  the  Government  of  New  South  Wales.  —  »)   §§4—6. 
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A 

ABANDONMENT: 

marine  insurance  (Commonwealth  of  Australia),  50,  51. 
ABBREVIATIONS,  28. 
ACTS  OF  BANKRUPTCY, 

Fiji,  777. 

New  Zealand,  709. 
ADVANCES: 

to  mercantile  agents:  see  FACTORS  ACTS. 
AFFREIGHTMENT:  see  BILL  OF  LADING;  CARRIAGE  BY  SEA. 
AGENT: 

intrusted  with  goods  or  documents  of  title:  see  FACTORS  ACTS. 

of  foreign  company:  see  FOREIGN  COMPANIES. 

secret  commissions: 

Commonwealth  of  AustraUa,  33,  34. 
New  Zealand,  681 — 683. 
South  Australia,  562 — 565. 
Tasmania,  561,   562. 
Victoria,  558 — 561. 
Western  Australia,  566. 

secretly  selling  to  or  buying  from  self  (Commonweath  of  Australia),  34. 

signature  of  bill  of  exchange  by,  78. 
APPEAL  TO  PRIVY  COUNCIL: 

Australia,  24 — 27. 

Fiji,  756. 

New  Zealand,  28. 

Pacific  Islands,  796. 
ARTICLES  OF  ASSOCIATION:  see  COMPANIES. 
ATTORNEY  of  foreign  company:  see  FOREIGN  COMPANIES. 
AUCTION:  see  SALE  OF  GOODS. 
AUSTRALIA: 

appeals  to  Privy  Council,  24 — 27. 

collections  of  statutes,   17,   18. 

Commonwealth,   3 — 6. 

historical  introduction,  3 — 8. 

jurisdiction  and  procedure,   22 — 28. 

periodicals,  21. 

reports  and  digests,   18 — 20. 

States,  6—8. 

tables  of  legislation,   9—15. 

Territory  of  Papua,  8. 

works  on  commercial  law,   21. 

B 

BANK  HOLIDAYS:  see  PUBLIC  HOLIDAYS. 
BANKER: 

crossed  cheques,  duties  and  protection  in  case  of: 

Australia,  75. 

New  Zealand,   690,   691. 
payment  of  demand  draft  imder  forged  indorsement: 

Australia,   71. 

New  Zealand,  689. 
revocation  of  authority  to  pay  cheque  (Australia),  75. 
rights  as  to  stale  cheques  (AustraUa),  74. 
secret  commissions: 

South  Australia,  562 — 565. 

Tasmania,   561,   562. 

Victoria,   558—561. 

Western  Australia,   566. 
BANKRUPTCY  (FIJI): 

acts  of  bankruptcy,   777. 
adjudication  of  bankruptcy,   780. 
administration  of  property,   782  et  seq. 
antecedent  transactions,  784. 
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BANKRUPTCY  (FIJI)— continued. 

accounts  of  trustee,  786. 

administration  of  assets  of  deceased  insolvent,  788. 

banking  account  of  trustee,  786. 

composition  or  scheme  of  arrangement,  779,  780. 

committee  of  inspection,  780. 

control  over  person  and  property  of  debtor,  780,  781. 

costs  and  charges,  786. 

duties  of  official  receiver,   778. 

discovery  of  property,   781. 

discharge  of  bankrupt,  781,  782. 

debts  provable,  783. 

distress  for  rent,  783. 

disclaimer,   784. 

distribution  of  property,   785. 

dividends,  785. 

effect  of  receiving  order,  778. 

final  dividend,  785. 

fraudulent  debtors,  788 — 790. 

interpretation  of  terms,  777. 

interim  receiver,   778. 

manager,  778. 

meetings  of  creditors,  778,  787. 

offences,  788 — 790. 

official  name  of  trustee,  786. 

public  examination,  779. 

proof  of  debts,  782,  783. 

preferential  debts,  783. 

property  available  for  payment  of  debts,   783. 

procedure,  787. 

receiving  order,  777,  778. 

relation  back  of  trustee's  title,  783. 

realisation  of  property,  784,  785. 

release  of  trustee,  786. 

removal  of  trustee,   787. 

Stay  of  proceedings  after  petition,  778. 

statement  of  affairs,   779. 

set-off,  783. 

trustee,  780. 

unclaimed  funds  and  dividends,  787. 

vesting  and  transfer  of  property,  784. 
BANKRUPTCY  (NEW  SOUTH  WALES),  679. 
BANKRUPTCY  (NEW  ZEALAND): 

appeals,  706. 

assignees,  707,  708. 

acts  of  bankruptcy,  709. 

adjudication  of  bankruptcy,  712 — 715. 

advertisement  of  adjudication,  713. 

administration  of  property,  716 — 726. 

appointment  of  bankrupt  to  manage  estate  or  carry  on  business,  719. 

allowance  to  bankrupt,  719. 

avoidance  of  settlements   &c,  719 — 722. 

apprentices  and  articled  clerks  of  debtor.  722. 

arrest  of  debtor,  724,  725. 

assignee's  bank  account,  734. 

application  of  realised  assets,  735,  736. 
for  discharge,  737 — 739. 

annulment  of  adjudication,  739,  740. 

accounts  and  audit,  743. 

bankrupt  may  be  ordered  to  pay  sum  towards  debts,  717. 
may  be  appointed  assignee  of  his  estate,  744. 

creditors  petition,  711 — 713. 

consolidation  of  proceedings  where  two  petitions  fUed,  713. 

commence  of  bankruptcy,  714. 

co-contractor,  bankruptcy  of,  719. 

covenants  in  consideration  of  marriage,  when  void,  720. 

contingent  debts,  valuation  of,  731. 

calls,  proof  for,  732. 

costs,  proof  for,  732. 

composition,  732 — 734. 


808  INDEX, 

BANKRUPTCY  (NEW  ZEALAND)— contmued. 
crimes  by  bankrupt,   740 — 742. 
Crown,  rights  of  the,  743. 
contempt  of  court,   745,   746. 

form  of  warrant  of  committal  for,   750. 
court  fees  remitted  in  certain  oases,   749. 
costs,  749. 

death  of  debtor,  710,  747. 
debtor's  petition,   710. 
date  of  adjudication,  713. 
duties  of  bankrupt,  715,  716. 
disclaimer  of  onerous  property,  723,  724. 
debts  provable,  728. 
discounts,  730. 

debts  payable  in  futuro,   731. 
distribution  of  assets,  734 — 736. 
dividends,  736. 

discharge  of  bankrupt,  737 — 739. 
defects  in  proceedings,  747. 
effect  of  adjudication,  713,  714. 
executions  against  bankrupt,  721,  722. 
extraordinary  powers  of  assignee,   723,   724. 

examination  of  persons  respecting  bankrupt  or  his  property,  725,  726. 
effect  of  discharge,  739. 
evidence,   744. 

fraudulent  preference,   720 — 722. 
foreign  bankrupt,  real  property  of,   747. 
general  powers  of  assignee,   717,   718. 
interpretation  of  terms,   702. 
interest,   730. 

inspection  of  books  by  bankrupt,   747. 
jurisdiction,  703 — 705. 

judgment  summons  against  bankrupt,  714. 
married  woman  bankrupt,   720. 
meetings  of  creditors,   726 — 728. 
notices  and  service  of  documents,   745. 
official  assignee,  707. 
offences,   740 — 742. 
partners,  bankruptcy  of,   713,   719. 
penal  provisions,   740 — 742. 
powers  of  judge,   704. 
procedure,  706,  707. 

proceedings  commenced  by  petition,   710. 
petitions,  710—713. 

forms,   750. 
petition  against  partners,   713. 
property  passing  to  assignee,  716,  717. 
proxies  at  meetings,   727. 
proof  of  debts,  728 — 732. 
public  examination,  737. 
prosecution  of  offences,  742,  743. 

protection  of  persons  acting  in  execution  of  Act,  747,  748. 
Registrars,  powers  of,   705. 
right  to  practise,   706. 
rules,  707. 

refusal  by  bankrupt  or  family  to^quit  tenement,  725. 
redirection  of  letters,   725. 
release  of  assignee,  743. 
secured  creditors,  proofs  by,  729,  730. 
set-off,  730. 

summons  on  filing  of  creditor's  petition,  711. 
staying  proceedings  on  petition,   712,  713. 

substitution  of  petitioner  when  proceedings  not  pursued  with  due  diligence,  713. 
supervisors,  715,  750. 
statement  of  affairs,   715. 
search  warrant,   725. 
surplus  moneys,  744. 
stamps,   748. 

transfer  of  jurisdiction,   705. 
trial  by  jury,   706. 
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BANKRUPTCY  (NEW  ZEALAND)— continued. 
votes  at  meetings,  727,  728. 
withdrawal  of  petition,  710. 
witnesses,  744. 

BANKRUPTCY  (QUEENSLAND,  SOUTH  AUSTRALIA,  TASMANIA,  VICTORIA),  579. 

BANKRUPTCY  (WESTERN  AUSTRALIA),  580. 

BIBLIOGRAPHY: 

Australia  and  New  Zealand: 

collections  of  statutes,  17,  18. 

periodicals,  21. 

reports  and  digests,  18 — 21. 

works  on  commercial  law,  21. 
Fiji,  754. 

Pacific  Islands,  794. 
BILL  OF  EXCHANGE  (COMMONWEALTH  OF  AUSTRALIA): 
address  to  and  certainty  of  drawee,  59. 
antedating  and  postdating,  60. 
acceptance,  60. 

accommodation  bill  or  party,  63. 
alteration,  72. 
acceptance  for  honour,  72. 

banker  paying  demand  draft  iinder  forged  indorsement,  71. 
bank  holidays:  see  PUBLIC  HOLIDAYS. 
bills  in  sets,  73. 
case  of  need,  60. 

capacity  and  authority  of  parties,  61,  62. 
consideration,  62,  63. 
cancellation  and  renunciation,  71. 
conflict  of  laws,  74. 
computation  of  time,  77. 
companies:  see  COMPANIES, 
definition,  58. 
dehvery,  61. 

duties  of  holder,  65—69. 
dishonor  by  non-acceptance,  66. 

by  non-payment,  67. 
discharge  of  bill,  71,  72. 

effect  where  different  parties  the  same  person,  58. 
form  and  interpretation,  58 — 61. 

of  protest,  78. 
good  faith,  meaning  of,  76. 
holder  in  due  course,  63. 
interpretation  of  terms,  57. 
inland  and  foreign,  58. 
inchoate  instruments,  61. 
indorsement,  64. 
indorser,  liabilities  of,  70. 
liabilities  of  parties,  69,  70. 
lost  instruments,  73. 
maturity,  60. 

measure  of  damages  on  dishonor,  70. 
negotiation,  63 — -65. 

of  overdue  or  dishonored  bill,  64. 
notice  of  dishonor,  67,  68. 
noting  and  protest,  68,  69,  77. 
omission  of  date,  59. 

optional  stipulations  by  drawer  or  indorser,  60. 
pajrment,  71. 
payment  for  honor,  73. 
payable  on  demand  or  at  future  time,  59. 
presimiption  of  value  and  good  faith,  63. 
presentment  for  acceptance,  65. 

for  payment,  66,  67. 
qualified  acceptance,  66. 
restrictive  indorsement,  64. 
rights  of  holder,  65. 
signature,  77. 

by  procuration,  62. 

essential  to  liability,  62. 
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BILL  OF  EXCHANGE  (COMMONWEALTH  OF  AUSTRALIA)— contmued. 

forged  or  unauthorised,  62. 

in  representative  capacity,  62. 
sum  payable,  59. 
transferor  by  delivery,  70. 
when  negotiable,  59. 
BILL  OF  EXCHANGE  (FIJI),  755,  791,  792. 
BILL  OF  EXCHANGE  (NEW  ZEALAND): 
acceptance  and  pajnnent  for  honor,  689. 

banker  paying  demand  draft  under  forged  indorsement,  689. 
capacity  and  authority  of  parties,  685. 
conflict  of  laws,  689. 
companies:  see  COMPANIES, 
consideration,  685. 
computation  of  time,  684,  691. 
discharge  of  bill,  688,  689. 
duties  of  holder,  686 — 688. 
form  and  interpretation,  684,  685. 
inland  biUs,  684. 
interpretation  of  terms,  684. 
habiUty  of  parties,  688. 
Maoris,  692. 
negotiation,  686. 
notice  of  dishonor,  686,  687. 
noting  or  protest,  687,  688,  691,  692. 
BILL  OF  LADING: 

binding  on  nlaster  and  owner  (New  Zealand),  697. 
certain  clauses  prohibited: 

Commonwealth  of  Australia,  29,  30. 

New  Zealand,  696. 

Western  Australia,  569. 
construction  and  jurisdiction  (Australia),  30. 
Fiji,  756. 
impUed  clauses: 

Commonwealth  of  Australia,  30. 

Western  AustraUa,  569. 
not  invalidated  by  improper  signature  (Victoria),  567. 
rights  and  liabiHties  of  consignee  and  indorsee: 

New  South  Wales,  566,  567. 

New  Zealand,  582,  583. 

Queensland,  568. 

South  Australia,  568. 

Tasmania,  568. 

Victoria,   567. 

Western  Australia,  569. 
untrue,  signing  or  dealing  with  a  misdemeanour  (Victoria),  567,  568. 
BOOKS: 

protection  of  purchasers  of  (New  Zealand),  588. 
BRIBERY:  see  SECRET  COMMISSIONS. 
BRITISH  NEW  GXnNEA,  8. 
BROKER:  see  AGENT. 


CARRIAGE  BY  SEA: 

certain  clauses  prohibited  in  biUs  of  lading   &c: 

Commonwealth  of  Australia,  29,  30. 

New  Zealand,  696. 

Western  Australia,  569. 
construction  of  contract  and  jurisdiction  (Commonwealth  of  Australia),  30. 
entry  and  landing  of  imported  goods  on  default  of  owner  (New  Zealand),  584—586. 
Fiji,  792,  793. 
impUed  clauses  in  biUs  of  lading: 

Commonwealth  of  Australia,   30. 

Western  Australia,  569. 
lien  for  freight  where  goods  warehoused  (New  Zealand),  585. 
limitation  of  UabUity  of  shipowner  (New  Zealand),   695 — 698. 
rights  and  liabiHties  of  consignee  and  indorsee  of  bill  of  lading: 

New  South  Wales,  566,  567. 

New  Zealand,  582,  583. 
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CARRIAGE  BY  S^A— continued. 

Queensland,  South  Australia,  Tasmania,  668. 
Western  Australia,  569. 
sale  of  goods  warehoused  by  shipowner  or  master  (New  Zealand),  585,  586. 
CARRIER  (NEW  ZEALAND): 

liability  for  neglect  or  default  in  carriage,  583. 
special  contracts,  583. 
CERTIFICATE  OF  INCORPORATION:  see  COMPANIES;  FOREIGN  COMPANIES. 
CERTIFICATE  OF  SHARES:  see  COMPANIES;  FOREIGN  COMPANIES. 
CHEQUE:  see  BILL  OF  EXCHANGE. 
Commonwealth  of  Australia: 
crossed,  75. 
definition,  74. 

protection  to  collecting  banker,  75. 
presentment  for  payment,   74. 
revocation  of  banker's  authority  to  pay,  75. 
stale,  74. 
Fiji,  792. 

New  Zealand,  690,  691. 
COMBINATIONS  IN  RESTRAINT  OF  TRADE: 
Commonwealth  of  Australia,  35 — 39. 
New  Zealand,  751—753. 
COMMERCIAL  TRUSTS:  see  INDUSTRIES  PRESERVATION. 
COMMISSION:  see  SECRET  COMMISSIONS. 
COMMONWEALTH  OF  AUSTRALIA,  3—5. 
COMPANIES  (FIJI),  755,  768  et  seq. 
articles  of  association,  771. 
annual  list  of  shareholders,  772. 
certificate  of  registration,  770,  771. 

form  of,  774. 
certificate  of  formation,  770,  774. 
conduct  of  business,  772. 
division  of  capital,  768. 

deposit  of  documents  with  Registrar,  769,  770. 
directors,  liability  of,  771,  772. 
election  of  officers,  771. 
false  statements  in  memorandum,   770. 
form  of  memorandum,  773,  744. 
foreign  companies,  772 — 775. 
incorporation  of  company,   770,   771. 
inspection  of  memorandum,  770. 
joint  stock  company,  what  is  a,  768. 
liabiUty  of  shareholders,  768. 

if  word  "limited"  omitted,  769. 
memorandum,  registration  and  form  of,  769,  773,  774. 
minutes,  registration  of,  772. 
name  of  company,  768,  775. 
number  of  members  required,   768. 
pre-incorporation  contracts,  771. 
promoters,  769. 
register  of  shareholders,  770. 
registered  place  of  business,  772. 
registration  fees,  770,  773,  774. 
shares  transferable,  772. 
winding-up,  775. 
COMPANIES  (NEW  SOUTH  WALES): 
articles  of  association,   121,  122. 
alteration  of,   132. 
form  of,  of  company  Umited  by  guarantee,   172 — 174. 

of  unlimited  company,   175. 
Table  A,   163—170. 
application  of  Table  A,   122. 
arbitrations,   132,   133. 
actions  by  unregistered  companies,  152. 
authentication  of  notices  &c.,   153. 
attorney,  appointment  of,  by  company,  158. 
actions  by  and  against  companies,   162. 
annual  suromary,   123,  130,   181,   182. 

form  of,   176,   177. 
bills  and  notes,   157. 
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COMPANIES  (NEW  SOUTH  WALES)— coniinued. 
constitution  and  incorporation,   120 — 122. 
certificate  of  incorporation,   122. 

of  registration,   151. 
companies  authorised  to  register,  149 — 152. 
change  of  registered  office,  153. 
contracts,  how  made,   156. 
compromises  before  winding-up,  181. 
distribution  of  capital,  122 — 125. 
directors,  Uabihty  of,  may  be  unlimited,  125,  126. 
hst  of,  to  be  sent  to  Registrar,   131. 
register  of,   131,   132. 
extra-colonial  (branch)  registers,  124,   125. 
fees  to  be  paid  to  Registrar,  170. 
formation,   120,  121. 
first  general  meeting,   156. 

foreign,   179—181;  see  FOREIGN  COMPANIES, 
fraudulent  preference,  161. 
general  meetings,  157,   158. 
interpretation  of  terms,  119,   178. 
increase  of  capital  or  number  of  members,   124. 
inspectors,  examination  of  affairs  by,  158,  159. 
joint  stock  company,  definition  of,   149. 
habiUty  of  members,  how  limited,  120. 
management  and  administration,  131 — 133. 
members,  actions  by  company  against,  132. 
annual  list,  123,  130,   181,  182. 

form  of,  176,   177. 
definition,   122. 
Uability  of,   125,  126. 
may  sue  or  be  sued  by  company,  162. 
number  of,  157. 
register  of,  123,  124,  453. 
set-off  by,  162. 
votes,   158. 
m,emorandum  of  association: 

alteration  of,   121,  178,   179. 
copies  to  be  supplied  to  members,  154. 
contents  of,   120,   121. 
forms  of,   171,   172,   174,  175. 
registration  of,   122. 
signature  and  effect  of,   121. 
minutes  of  proceedings  evidence,  160. 
name,  power  to  change,  152. 

prohibition  against  identity  of,   155. 
partnerships  exceeding  a  certain  number  prohibited,   119,  120. 
penalty  for  not  keeping  proper  register   &o,   123. 
pubUcation  of  name,   131. 
prospectus,   131. 
reduction  of  capital,   126 — 129. 

confirmation  by  the  Court,  127,   128. 
objections  by  creditors,   127. 
penalty  for  concealing  name  of  creditor,  128. 
registration  of  order  or  minute  for;   128. 
saving  of  rights  of  creditors,  128. 
registration  office,   148. 
registration  of  companies,  149 — 152. 

of  memorandum  and  articles,   122. 
registered  office,   153. 
register  of  members,   123,   124,   153. 
inspection  of,   155. 
power  to  close,  156. 
rectification,   154. 
register  of  mortgages  and  charges,  156. 

regulations  for  management  of  company  limited  by  shares,   163 — 170. 
security  for  costs,   159. 
service  of  process   &c  on  company,   153. 
shares,  calls  on,   129. 

certificate  of,  155. 

consoHdation  or  conversion  into  stock,  123,124. 
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shares — continued. 

extra-colonial,   124. 
how  issued  and  held,  129. 
personal  property,   155. 

relief  where  issued  otherwise  than  for  cash,   177,   178. 
sub-division  of,   129. 
transfer,   130,   155. 
warrants  to  bearer,   130,  131. 
special  resolution: 

copies  to  be  annexed  to  articles  of  association,  168. 
definition,   157. 
registration,   158. 
Table  A,   163 — 170. 
ultra  vires,  doctrine  of,   120. 

unregistered  associations  exceeding  certain  number  prohibited,   119,   120. 
winding  up,   133  et  seq.:  see  WINDING  UP  COMPANIES. 
COMPANIES  (NEW  ZEALAND): 

assistant  registrars,  powers  of,  595. 

apphcation  of  Act  of  1908  to  companies  registered  under  former  Acts,  648,  649. 
articles  of  association,  598. 
alteration  of,   620. 
forms  of,  659,  671,  674. 
application  of  Table  A,  598. 
aUotment  of  shares,  615,  616. 
annual  summary  and  Ust  of  members,   617. 
audit  and  auditors,  623,  624. 
attorney,  execution  of  instruments  by,  626. 
arbitrations,  627. 
associations  not  for  gain,  658. 
banks  and  insurance  companies,  594,  595. 
branch  registers,  619,  620. 
bills  and  notes,   625. 
balance  sheet,  form  of,  668,  669. 
cancellation  of  lost  capital,  604. 

of  unissued  shares,  605. 
certificate  of  shares  or  stock,   600. 
change  of  constitution  and  objects,  628. 
certified  copies  of  documents,  596. 
constitution  and  incorporation,  596 — 599. 
companies  authorised  to  register,  649 — 652. 

copies  of  memorandum  and  articles  to  be  given  to  members,  598. 
conversion  of  shares  into  stock,  601. 
commissions,  discounts    &c,   605. 
certificate  of  incorporation,  651. 
copies  of  special  resolutions,   614. 
commencement  of  business,   616. 
closing  of  register  of  members,  618. 
contracts,  how  made  and  varied,  625. 
change  of  name,  627. 

defunct  company,  striking  off  register,  648. 
directors,  fees  of,  608. 

Uability  for  statements  in  prospectus,  610,  611. 
list  of,  to  be  sent  to  Registrar,  617. 
payment  of  calls  by,  608. 
unlimited  hability  of,  611,  612. 
dissolution  of  company,  647. 

forms,   675,   676. 
evidence  of  documents,  596. 
effect  of  registration,   652. 
extraordinary  resolutions,  614. 
effect  of  irregular  allotment,  615,  616. 
execution  of  instruments  abroad,  625,  626. 
evidence  of  proceedings  at  meetings,  626. 
fees  payable  to  Registrar,  595,  596,  669,  670. 

exemption  from  payment  of,  651. 
foreign  companies,  653—656:  see  FOREIGN  COMPANIES. 
identity  of  name,  prohibition  against,  599. 
interpretation  of  terms,  594. 
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COMPAJSriES  (NEVr  ZEALAND)— continued. 
inspection  of  affairs,  624,  625. 
of  documents,   596. 
of  register  of  members,   618. 
increase  of  capital  or  number  of  members,  602. 
joint  stock  company,  definition  of,  650. 

liability  of  members  earrjdng  on  business  with  less  than  seven,  623. 
legal  proceedings,  627. 
land,  prohibition  against  holding,  658. 
memorandum  of  association,  596 — 598. 
forms  of,  670,  671,  673,  674. 
of  private  company,  629. 
meetings  of  shareholders: 
annual,  613. 
extraordinary,  613. 
minutes,  626. 

provisions  as  to,  where  no  regulations,  614. 
statutory,   612,   613. 
mode  of  forming  company,   596. 

of  limiting  Uability,   596. 
member,  definition  of,  598. 

mortgage  not  operative  unless  registered,  621,  622. 
name,  change  of,  627. 

to  be  changed  if  likely  to  mislead,   599. 
nature  of  interest  in  company,  599. 
partnerships  not  to  exceed  ten,   595. 
private  companies,  629 — 631. 

profits  may  be  divided  notwithstanding  loss  of  capital,  604. 
prospectus,  contribution  from  co-directors    &c,   611. 

false  certificate,  report   &c,  by  expert,   611. 
filing,   608. 

indemnity  where  name  of  person  improperly  inserted  as  director,  611. 
liability  for  statements  in,  610,  611. 
particulars  in,   608 — 610. 
publication  of  name,   621. 

regulations  for  management  of  company  limited  by  shares,  659 — 668. 
re-issue  of  redeemed  debentures,   676. 
registration  office,  595. 

of  private  as  pubUc  company,   631. 
of  memorandum  and  articles  of  association,   599. 
of  special  resolutions,  614. 
of  mortgages  and  charges,   621,   622. 
reserve  capital,  601. 
reduction  of  capital,   602 — 605. 
re-registration,  652,  653. 
restrictions  as  to  allotments,   615. 
return  of  allotments,   615,   616. 
restriction  on  commencement  of  business,   616. 
register  of  members,   617 — 619,   629. 
rectification  of  register,   618,   619. 
registered  office,   620. 

service  and  authentication  of  notices,   626. 
special  audit,   624. 

statements  to  be  published  by  certain  companies,  619,  669. 
special  resolutions,   614. 
shares  differing  as  to  hability  for  calls    &c,   600. 

liability  of  executors  of  registered  holder,  600. 
registration  of  transfer  of,   600. 
sub-division  and  consoUdation  of,   601. 
to  be  numbered,   599. 

to  be  taken  by  subscribers  of  memorandum,   597. 
transfer  of,  by  personal  representative,  600. 
warrants  to  bearer,    605. 
Table  A,  659—668. 

trusts  not  be  entered  on  register,   618. 

winding  up,   631   et  seq.:  see  WINDING  IIP  COMPANIES. 
COMPANIES  (QUEENSLAND): 
articles  of  association,  476. 
arbitrations,  480. 
appointment  of  agents  abroad,  492,  493. 
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COMPANIES  (QUEENSLAND)— conJmMed. 
alteration  of  conatitution,  494. 
branch  registers,  491. 
British  companies: 

certificate  and  effect  of  registration,  499. 

disabilities  of  unregistered  companies,  500. 

lands  held  by,  500. 

proof  of  registration,  500. 

registered  office,  499. 

registration  of,  499. 

service  of  process  on,  499. 

winding  up,   500. 
companies  authorised  to  register,  486,  487. 
calls  on  shares,  489,  490. 
compromises,  492,  497,  498. 

defunct  companies,  striking  off  register,   509,   510. 

distribution  of  estate  of  deceased  person  holding  partly  paid  shares,  509. 
discount,  issvie  of  shares  at  a,  490. 
distribution  of  capital,  477,  508. 
fees  payable  to  Registrar,  508,  509. 
floating  charges,  507. 
foreign  companies,   501,   502,   509. 
liabiUty  of  members,  477. 
legal  proceedings,  479. 
liability  on  bank  notes,   489. 

liabUites  of  directors,  promoters   &c,  for  statements  in  prospectus,  494,  495. 
memorandum  of  association,  475,  476. 
management  and  administration,  478 — 480. 
manner  in  which  shares  to  be  issued  and  held,  490. 
meetings,  492. 
perpetual  debentures,  506. 

power  to  re-issue  redeemed  debentures,  506,  507. 
provisions  for  protection  of  creditors,  478. 

of  members,  478,  479. 
registered  office,   491. 
reduction  of  capital,  488,  489. 
register  of  members,  477. 
registration  of  memorandum  and  articles,  476. 

of  unlimited  companies  as  limited,  489. 
registration  of  mortgages  and  charges,  502 — 508. 

accounts  of  receivers  and  managers,  filing  of,   505. 

company's  register  of  mortgages   &c,  506. 

enforcement  of  secxority,  registration  of,  505. 

entry  of  satisfaction,   505. 

fees:   index,   504. 

inspection  of  register,   506. 

mortgages,  registration  of,  503,  504. 

penalties,  505. 

power  to  modify  provisions,   508. 

rectification  of  register,   505. 

record  of  particulars  not  requiring  registration,  504,  505. 

right  of  inspection   &c  of  debenture  holders,  506. 

secured  debts,  registration  of,  504. 
seals,  492,  493. 
service  of  notices   &c,  479. 

specific  performance  of  contract  to  subscribe  for  debentures,  507. 
sub-division  of  shares,  489. 
transfer  of  shares,  490. 
unregistered  companies,   487. 
ultra  vires,  475,  476. 

winding  up:  see  WINDING  UP  COMPANIES. 
COMPANIES  (SOUTH  AUSTRALIA): 

appUcation  of  Companies  Act,   1892  .  .  .  402. 
articles  of  association,  404 — 406. 

alteration  of,  412. 
appUcation  of  Table  A,  405. 
annual  list  of  members,  407. 

form  of,  460. 
arbitrations,  414. 
allotment  of  shares  and  debentures,  restrictions  on,  447. 
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COMPANIES  (SOUTH  AUSTRALIA)— coniinjied. 
bills  and  notes,  411. 

constitution  and  incorporation,  403 — 406. 
certificate  of  incorporation,  406. 

of  shares,  408. 
copies  of  memorandum  and  articles  to  be  given  to  members,*  406. 
contracts,  how  made,  411. 
copies  of  special  resolutions,  412. 
change  of  name,   415. 
conversion  of  shares  into  stock,  419. 
companies  authorised  to  register,  419 — 423. 
certified  copies  as  evidence,  449. 
defunct  company,  striking  off  register,  440. 
evidence  of  proceedings  at  meetings,  414. 
examination  of  affairs  by  inspectors,  413,  414. 
execution  of  deeds  abroad,  413. 
effect  of  registration,  422. 
fees  payable  to  Registrar,  458. 

foreign  companies,  441—444,  473:  see  FOREIGN  COMPANIES. 
first  general  meeting,  411. 
interpretation  of  terms,  401,  402. 
inspection  of  documents  kept  by  Registrar,  406. 
identity  of  names,  prohibition  against,  406. 
joint  stock  company,  definition  of,  420. 
liability  of  directors  may  be  unlimited,   404,  408. 
list  of  directors  to  be  sent  to  Registrar,  411. 
Umited  company  may  resolve  that  further  capital  shall  only  be  called  up  in  the  event- of 

winding  up,  419. 
liability  of  directors  of  no-liability  companies  for  wages,  447. 
memorandum  of  association: 

alteration  of,  as  to  capital,  416. 

as  to  objects,  415,  416. 

form  of,  459. 

requisites  of,  404. 

signature  to  and  effect  of,  404. 
management  and  administration,  406 — 419. 
manner  in  which  shares  issued  and  held,  407. 
member,  definition  of,  407. 
nature  of  interest  of  members,  406. 
notice  of  situation  of  registered  office,  409. 
number  of  members,  411. 
notice  of  increase  of  capital  or  members,  418. 

of  consolidation  on  conversion  of  capital  into  stock,  419. 
no-habOity  companies,  444,  445. 

partnerships  exceeding  certain  number  prohibited,  403. 
passing  memorandum  and  articles  before  incorporation,  405. 
publication  of  name,  410. 

of  statements  by  certain  companies,  410,  459. 
pleadings  in  actions  against  members,  414. 
prospectus,  copies  to  be  filed  with  Registrar,  447. 

liability  for  statements  in,  445 — 447. 
perjury;  forgery,  448. 
personation  of  owner  of  shares,  449. 
proceedings  for  penalties,  450. 
reduction  of  capital,  416 — 418. 
Register  of  Companies,  403. 
register  of  members,  407,   408. 

inspection  of,  408. 

power  to  close,  408. 

rectification  of,  408,  409. 
register  of  mortgages  and  charges,  410. 
registered  office,  409. 

registration  of  memorandum  and  articles,  406. 
of  special  resolutions,   412. 

of  order  and  minute  for  reduction  of  capital,  417,  418. 
regulations  for  management  of  limited  company,  451 — 458. 
service  of  notices   &c,  449,  450. 
shares  may  be  fully  or  partly  paid  up,   419. 
secretary,   409.  »" 

security  for  costs,  414. 
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COMPANIES  (SOUTH  AUSTRALIA)— con«mwd. 
Table  A,  451—458. 

transfer  by  representative  of  member,  407. 
unregistered  companies,  winding  up  of,  438 — 440. 
votes  of  members,  412. 

winding  up:  see  WINDING  UP  COMPANIES, 
COMPANIES  (TASMANIA): 

alteration  of  memorandum  of  association,  361. 

articles  of  association,  361,  362,  376. 

arbitrations,   366. 

calls  on  shares,   363,   364. 

change  of  name,  361. 

companies  authorised  to  register,  372 — 374,  376. 

certified  copies  as  evidence,  381. 

confirmation  of  reduction  of  capital,  384,  385. 

distribution  of  capital,  362,  363. 

debentures  not  subject  to  BiUs  of  Sale  Acts,  382,  387. 

directors'  liability,   382,   383. 

first  general  meeting,   364. 

foreign  companies,  387—401:  see  FOREIGN  COMPANIES. 

legal  proceedings,  365,  366. 

liability  of  members,   363. 

for  statements  in  prospectus,  382,  383. 
memorandum  of  association,  360,   361,   376. 
management  and  administration,   364 — 366. 

notice  of  increase  of  capital  or  members  to  be  given  to  Registrar,  363. 
notices,   365. 

objection  by  creditors  to  reduction  of  capital,  384,  385. 
partnerships  exceeding  certain  number  prohibited,  360. 
prospectus,  362. 
provisions  for  protection  of  creditors,  364. 

of  members,  364,  365. 
proxies  at  meetings,  375. 
reduction  of  capital,  384 — 387. 
registered  office,   364. 

registration  of  minute  for  reduction  of  capital,  385,  386. 
of  transfers  of  shares,   377. 
of  memorandum  and  article,   362. 
security  for  costs,   364. 

winding  up:  see  WINDING  UP  COMPANIES. 
COMPANIES  (TONGA)  800,  801. 
COMPANIES  (VICTORIA): 

alteration  of  objects,  263,  264. 
articles  of  association: 
alteration  of,   265. 
application  of  Table  A,  265. 
copies  to  be  given  to  members,   266. 
form  and  signature,   265. 

form  of,  in  case  of  company  limited  by  guarantee  and  not  having  share  capital,  346 — 348. 
in  case  of  company  Umited  by  guarantee  having  shcire  capital,  348. 
in  case  of  unlimited  company  having  share  capital,   349. 
registration  of,   264,   265. 
Table  A,  333—341. 
annual  list  of  members  and  summary,  221,  267,  349. 
alteration  of  share  capital,  272. 
allotment,  230,  231,  284—286. 

accounts  of  receivers  and  managers  for  debenture  holders,  289. 
audit  and  auditors,  223,  224,  293—295. 
application  and  alteration  of  tables  and  forms,  296. 
arbitrations,   296. 

banking  company  not  to  grant  advances  or  discounts  to  officers,  329. 
balance  sheet,  222,  292. 
biUs  and  notes,  280. 
certificate  of  incorporation,  265. 
contracts,  form  of,  280. 

commencement  of  business,  restrictions  on,  221,  285. 
commissions  and  discounts,  286. 
compromises  with  creditors  and  members,  296. 

companies  authorised  to  register  under  Companies  Act  1910 .  .  321 — 325. 
certificate  of  registration,  323. 
B  52 
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COMPANIES  (VICTORIA)— con«t?iMed. 
distribution  of  capital,  266 — 273. 
dividends,  225,  330. 
directors: 

liability  may  be  unlimited,  275,  276. 

for  paying  dividends  out  of  capital,  330. 

for  statements  in  prospectus,  241,  242,  283,  284. 

for  lending  on  own  shares   &c,  329. 

list  of,  to  be  sent  to  Registrar,  280. 

qualification,  241,  280. 

restrictions  on  appointment  and  advertisement  of,  240,  279. 
debenture  holders,  right  of  to  inapeotion  of  register  and  copies,  290,  295. 
defunct  companies,  317—320. 
extraordinary  general  meetings,  230,  277,  278. 

resolutions,.  230,278,  279. 
execution  of  deeds  abroad,  281. 
effect  of  registration,  323,  324. 
formation  of  company,  262. 
first  general  meeting,  229,  276,  277. 
falsification  of  books,  315. 

foreign  companies  and  societies,  327,  328,  351. 
forms  of  balance  sheets,  343,  344. 

form  of  statement  to  be  published  by  banking,  insurance  &c,  companies,   344. 
guarantee,  companies  limited  by,   266. 

;  i     increase  or  reduction  of  capital  of,  275. 

general  meetings,  276 — 279. 
interpretation  of  terms,  261. 
increase  of  capital  or  members,   272. 
irregular  allotment,  effect  of,  285. 
investigation  of  affairs  by  inspectors,  293. 
joint  stock  company,  definition  of,  321. 
legal  proceedings,  offences   &c,  332,  333. 

liability  of  bank  of  issue  unlimited  in  respect  of  notes,  322. 
lost  documents,  328,  329. 

lending  money  on  own  shares  &c,  224,  329. 
management  and  administration,  276  et  aeq. 
memorandum  of  association: 

alteration  of,  263,  264.  ' 

contents,   262,   263. 

copies  to  be  given  to  members,  266. 

error,  in,  effect  of,  325. 

forms  of,  345,  348,  349. 

registration,   265. 

signature,  263. 
members,  annual  list  of,  267. 

definition,   267. 

number  of,   262,   295. 

register  of,  267. 

trustees  as,  268. 

votes  of,  278. 
minutes  of  proceedings,  279. 
misleading  statements,  225,  330. 
no-liability  trading  companies,  218 — 221. 
name  and  change  of  name,  263,  331. 
payment  of  interest  out  of  capital,  287. 
partnership  exceeding  certain  number  prohibited,  261,  262. 
perpetual  debentures,  291. 
power  to  dispense  with  word  "limited",  266. 
publication  of  name,  276. 
priorities  in  case  of  floating  change,  291. 
private  balance  sheets,  294,  295. 
proprietary  company,  meaning  of,  297. 
prospectus,  238 — 240,  281 — 284. 

abridged  advertisement,  240,  283. 

filing,  238,  281. 

UabiHty  for  statements  in,  240,  283,  284. 

requirement  of  particulars  in,  238 — 240,  281 — 283. 

statement  in  lien  of,  283,  342. 
reduction  of  capital,  273 — 275. 
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COMPANIES  (VICTORIA)— cowtmued. 
register  of  members,  267. 
inspection  of,  269. 
power  to  close,  269. 
rectification  of,  269. 
trusts  not  to  be  entered  on,  268. 
register  of  mortgages  and  charges,  226 — 229,  287 — 291. 
entry  of  satisfaction,  289. 
index  to,  290. 
inspection  of,  290. 
penalties,  290. 
rectification,  289. 
registration  of  unlimited  company  as  limited,  275. 

of  banking  companies  under  Act  of  1910  .  .  324,  325. 
registered  office,  276. 
Registrar  General's  Office,  320. 

regulations  for  the  management  of  a  company  limited  by  shares,  333 — 341. 
re-issuing  of  redeemed  debentures,  291. 
reports  of  auditors,  294,  295. 
requirements  for  registration,  322. 
restrictions  as  to  use  of  certain  titles,  226,  331. 
reserve  liability  of  limited  company,  275. 
returns  as  to  allotments,  213,  286. 
reserve  fund,  223,  293. 
return,  of  advances  to  directors   &c,  330. 
shares,  certificate  of,  267,  287. 

consolidation,  sub-division  and  conversion  into  stock,  272,  273. 
issue  at  a  premium,  225,  330. 
nature  of,  266. 
transfers  of,  268. 
transfers  to  avoid  liability,  332. 
special  resolutions,  230,  278. 

specific  performance  of  contract  to  take  debentures,  291. 
statements,  books,  and  accounts,  222,  291 — 293. 
service  and  authentication  of  documents,   296. 
Table  A,  333—341. 
ultra  vires,  doctrine  of,  262. 

unregistered  companies,  winding  up  of,  325 — 327. 
winding  up:  see  WINDING  UP  COMPANIES. 
COMPANIES  (WESTERN  AUSTRALIA): 
accounts  to  be  kept,  512. 
articles  of  association,  511. 
companies  authorised  to  register,  513. 
constitution  and  incorporation,  511,  512. 
defunct  companies,  striking  off  register,   516. 

foreign  companies,  516,  517,  520 — 526:  see  FOREIGN  COMPANIES. 
interpretation  of  terms,  510. 

liability  of  directors  and  promoters  for  statements  in  prospectus,  518. 
management  and  administration,   512,   513. 
memorandum  of  association,  511. 
miscellaneous  provisions,  518. 
no-liabihty  companies,  517,  518. 
notices  and  legal  proceedings,  518. 

winding  up,  513—516:  see  WINDING  UP  COMPANIES. 
COMPETITION,  UNFAIR:  see  INDUSTRIES  PRESERVATION. 
COMPOSITION: 
Fiji,  779,  780. 
New  Zealand,  732—734. 
CONFLICT  OF  LAWS: 

bills  of  exchange,  74,  689. 
CONSIGNEE: 

advances  by,  to  consignor. 
New  Zealand,  582. 
Tasmania,  553. 
failure  by,  to  take  delivery  of  cargo  (New  Zealand),  584 — 586. 
rights  under  bill  of  lading:  see     BILL  OF  LADING. 
CONSTITUTION  OF  AUSTRALIA,  4,  5. 
CONSTRUCTIVE  TOTAL  LOSS  (AUSTRALIA).  50. 
CONTRACTS: 
Fiji,  755. 

52* 
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CONTRACTS — continued. 

of  companies:  see  COMPANIES;  FOREIGN  COMPANIES. 

Tonga,  798—800. 
CONTRIBUTORIES:  see  WINDING  UP  COMPANIES. 
COOK  ISLANDS,  805. 

CORRUPTION:  see  SECRET  COMMISSIONS. 
CREDIT  TRADE  (PACIFIC  ISLANDS),  797,  799,  800. 
CROSSED  CHEQUES: 

Australia,  75. 

New  Zealand,  690,  691. 

D 

DEBENTURES:  see  COMPANIES;  FOREIGN  COMPANIES. 
DEVIATION,  48. 
DIRECTORS:  «ee  COMPANIES. 
DISCHARGE  OF  BANKRUPT: 
Fiji,  781,  782. 
New  Zealand,  737—739. 
DISCLAIMER: 
Fiji,  784. 

New  Zealand,  723,  724. 
DISSOLUTION: 

of  companies:  see  WINDING  UP  COMPANIES, 
of  partnership: 

New  South  Wales,  84—86. 
New  Zealand,   591. 
Queensland,  96,  97. 
South  Atostralia,  94. 
Tasmania,  90,  91. 
Victoria,   88,   89. 
Western  Australia,   102,   103. 
DIVIDEND  WARRANTS  (AUSTRALIA),  77. 
DOCUMENTS  OF  TITLE:  see  FACTORS  ACTS. 

E 
EXECUTION:  see  WRIT  OF  EXECUTION, 
against  bankrupt: 
Fiji,  778. 

New  Zealand,  721,  722. 
EXPORTS: 

trade  description  (Australia),  31 — 33. 

F 

FACTORS  ACTS: 

New  South  Wales,  550,  551. 

New  Zealand,  581,  582. 

Queensland,  556,   557. 

South  Australia,  554 — 556. 

Tasmania,   551 — 554. 

Western  Australia,  557,  558. 
FALSE  TRADE  DESCRIPTION  (AUSTRALIA),  30—33. 
FANNING  ISLAND,  805. 
FIJI: 

bibliography,   754. 

courts  and  procedure,  756. 

history  and  government,   754. 

law  in  force,  755. 

statutes,   756  et  see. 
FIRM  AND  FIRM  NAME:  «ee  PARTNERSHIP. 
FIRMS,  REGISTRATION  OF: 

New  South  Wales,   106 — 108. 
forms,   108,   109. 

Queensland,   113 — 117. 

Tasmania,   111 — 113. 

Victoria,   109—111. 

Western  Australia,    117,   118. 
FOREIGN  COMPANIES  (FIJI),  755,  772—775. 
FOREIGN  COMPANIES   (NEW  SOUTH  WALES): 

certificate  of  registration,   180. 

list  of  debenture  and  stock  holders,   180. 
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FOREIGN  COMPANIES  (NEW  SOUTH  WALES)— c<m«im*ei. 

removal  of  registered  office,   180. 

registration,  179,   180. 

service  of  process   &o,   181. 
FOREIGN  COMPANIES  (NEW  ZEALAND),  653—658. 

appointment  of  attorney  in  New  Zealand,  653. 

acts  of  attorney  binding  on  company,  654. 

declaration  as  to  incorporation,  655. 

deposit  of  power  of  attorney,  654. 

evidence  of  incorporation,  655. 

notice  of  intention  to  cease  carrying  on  business,  655. 

office  in  colony  for  service  of  notices   &c,  654. 

power  of  attorney  evidence,  655. 

revocation  of  power  of  attorney,  655. 

winding  up,  656 — 658. 
FOREIGN  COMPANIES  (QUEENSLAND),  501,  502. 

fees  payable  to  Registrar,  508,  509. 

lands  held  by,  509. 
FOREIGN  COMPANIES  (SOUTH  AUSTRALIA),  441—444. 

acts  of  attorney  binding  on  company,  441,  442. 

attorney  may  delegate  powers,  473,  474. 

evidence,  443. 

inspection  of  documents  deposited  or  filed  with  Registrar,  442. 

notice  of  change  of  office,  442. 

of  intention  to  cease  carrying  on  business,  443. 

proceedings  on  death  or  revocation  of  power  of  attorney,  442. 

provisions  to  be  complied  with  before  commencing  to  carry  on  business,  441. 
FOREIGN  COMPANIES  (TASMANIA): 

acts  of  attorney  binding  on  company,   389. 

attorney  in  Tasmania,  387 — 389. 

application  of  assets  in  Tasmania,  392,  398. 

alterations  in  memorandum  or  article  to  be  lodged  with  Registrar,  401. 

change  of  name,  registration  of,   400. 

certificate  of  registration,   396. 

contracts  by  attorney  binding  on  company,  392. 
how  made  varied  or  discharged,  393. 

deposit  by  trustee  and  executors  companies,  391. 

by  agent  of  documents  with  Registrar,  388,  395. 

disabilities  of  companies  not  registered,  398. 

evidence  of  incorporation  of  company,   391. 

effect  of  registration,  396. 

forms,  393,  394,  398,  399. 

inspection  of  documents  deposited  or  filed  with  Registrar,  390. 

jurisdiction  to  wind  up,   398. 

mode  and  proof  of  registration,  397,  398. 

meaning  of  "foreign  company",  387,  473. 

may  sue  and  be  sued,   387. 

notice  of  removal  of  office  or  substitution  of  attorney  to  be  given,   390,   397. 
of  intention  to  carry  on  business,   391. 

penalty  for  carrying  on  business  on  behalf  of  unregistered  company,  393. 

proof  of  appointment  of  attorney,  396. 

proceedings  on  death  or  revocation  of  power  of  attorney,  389. 

provisions  to  be  complied  with  before  commencing  to  carry  on  business,  387 — 389,  395. 

registration  of  name  of  attorney  and  situation  of  office,   389,   390,   397. 
of  company,  388—390,  395—397. 

secm-ed  assets  in  Tasmania  primarily  charged  with  liabilities  in  Tasmania,   392. 

service  of  process,  notices   &o,  390,  398. 

stamp  duties,  399,  400. 
FOREIGN  COMPANIES  (VICTORIA),  327,  328,  351. 
FOREIGN  COMPANIES  (WESTERN  AUSTRALIA),  516,  517,  520—526. 

colonial  register  to  be  deemed  part  of  company's  register,   521. 

certificate  of  shares  prima  facie  evidence  of  title,  521. 

copies  of  reports   &c  to  be  sent  to  local  office,  525. 

delegation  of  power  of  attorney,   526. 

dividends,  how  payable,   521. 

exemption  from  stamp  duty  on  reconstruction,   523. 

forms,  522,  525,  526. 

inspection  of  register,  521. 

local  registers,  521 — 523. 
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FOREIGN  COMPANIES  (WESTERN  AUSTB,A1.1A)— continued. 

notice  of  tnist  not  to  be  entered  on  register  of  members,  520. 

of  right  or  option  to  members  to  be  given,  and  their  rights  reserved,  525. 

power  to  register  transfer,  524. 

rectification  of  local  register,  521. 

register  of  mortgages   &e  to  be  kept,  521,  522. 

reconstruction,  shares  of  colonial  members  on,  524. 

reservation  of  colonial  members'  proportion  on  issue  of  new  shares  or  debentures,   524. 

transfer  of  shares,  521,  523. 
to  colonial  register,  524. 
FRAUDULENT  PREFERENCE:  see  BANKRUPTCY;  WINDING  UP  COMPANIES. 

G 

GENERAL  AVERAGE  (AUSTRALIA),  51,  52. 
GILBERT  AND  ELLICE  ISLANDS,  802. 

H 

HISTORY: 

AustraUa,  3 — 8. 
Fiji,  754—756. 
New  Zealand,  9. 
Pacific  Islands,  794. 
HOLIDAYS:  see  PUBLIC  HOLIDAYS. 

I 

IMPORTS: 

failure  by  consignee  to  take  delivery  (New  Zealand),  584 — 586. 
trade  description  (Australia),  31 — 33. 
INDUSTRIES  PRESERVATION: 
Commonwealth  of  Australia: 
interpretation,  34. 
monopoUes,  repression  of,  35 — 39. 
prevention  of  dumping,  39 — 42. 
New  Zealand,  751 — 753. 


JOINT  STOCK  COMPANIES:  see  COMPANIES;  FOREIGN  COMPANIES. 
JUDICIARY;  JURISDICTION: 

bankruptcy  (New  Zealand),  703 — 705. 

Commonwealth  of  Australia,  22 — 25. 

conditions  of  appeal  to  Privy  Council:  see  PRIVY  COUNCIL. 

Fiji,  756. 

New  Hebrides,  844. 

New  Zealand,  28. 

Pacific  Islands,  795,  796. 

States  of  AustraUa,  25,  26. 

Territory  of  Papua,  28. 

Tonga,  798. 


LEGISLATION,  TABLES  OF: 

Commonwealth  of  Australia,  9. 

New  South  Wales,  10,  11. 

New  Zealand,   15,  16. 

Queensland,   14. 

South  Australia,   13. 

Tasmania,  12,   13. 

Victoria,   11,  12. 

Western  Australia,   14,  15. 
LIEN  OF  UNPAID  SELLER: 

New  Zealand,  587,  679,  680. 

Queensland,  546. 

South  Australia,  542. 

Tasmania,   541. 

Victoria,  537. 

Western  Australia,   549. 
LIMITED  PARTNERSHIP: 

New  Zealand,  592,  593. 

Queensland,  97 — 99. 
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LIMITED  PARTNERSHIP— contmtied. 

Tasmania,  91 — 93. 

Western  Australia,   103 — 105. 
LIQUIDATORS:  see  WINDING  UP  COMPANIES. 

M 

MARINE  INSURANCE  (AUSTRALIA): 
assignment  of  interest,  44. 
abandonment,  effect  of,  51. 
notice  of,   50. 
apportionment  of  valuation,  52. 
breach  of  warranty,  when  excused,  47. 
broker's  liability  for  premiums,  49. 
contract  must  be  embodied  in  a  policy,  645. 

when  deemed  concluded,  45. 
commencement  of  risk,  48. 
constructive  total  loss,  50. 
contribution,  right  of  insurer  to,  54. 
definitions,  43. 
disclosure,  44,  45. 
double  insurance,  46,  47. 
deviation  and  change  of  voyage,  48. 
delay,   48. 

effect  of  under-insurance,   54. 
extent  of  liability  of  insurer  for  loss,  51,  52. 
excuses  for  deviation  and  delay,  48,  49. 
gaming  and  wagering  contracts,  43. 
general  average  loss,   51,   52. 
interpretation  of  terms,   42. 
insurable  interest,  42,  44. 
insurable  value,   44. 
losses,  included  and  excluded,  49. 

partial  and  total,   50,   51. 
mixed  sea  and  land  risks,  43. 
miisrepresentations,   45. 
measure  of  indemnity,   51 — 54. 
mutual  insurance,   54. 
particular  average  loss,  51. 
particular  average  warranties,  53. 
policy,  assignment  of,  49. 

construction  of,  46,  56,  57. 
different  kinds  of,  46. 
form  of,   55,   56. 

signature  and  contents  of,  45,  46. 
premium,   49. 
return  of  premium,   54. 
ratification  of  contract  of,  55. 
salvage  charges,  51,  52. 
slip  or  cover  note,   55. 
seaworthiness,  warranty  of,  47,  48. 
subrogation,  53. 
successive  losses,  53. 
suing  and  labouring  clause,  53. 
transhipment,   50. 
warranties,  47,  48. 
where  premium  to  be  arranged,  46. 
MARINE   INSURANCE  (NEW  ZEALAND),  698—701. 
MEMORANDUM  OF  ASSOCIATION:  see  COMPANIES. 
MERCANTILE  AGENT:  see  FACTORS  ACTS. 
MERCHANDISE  MARKS  (AUSTRALIA),  30—33. 
MONOPOLIES,  REPRESSION  OF: 
Australia,  35 — 39. 
New  Zealand,  751 — 753. 
MORTGAGES  OF  COMPANIES:  see  COMPANIES;  FOREIGN  COMPANIES. 

N 
NEGOTIABLE    INSTRUMENTS:   see  BILL  OF  EXCHANGE;   CHEQUE;   PROMISSORY 

NOTE. 
NEW  HEBRIDES,  803—805. 
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NEW  ZEALAND; 

appeal  to  Privy  Council,  28. 

collections  of  statutes,  18. 

history  and  sources  of  law,  9. 

jurisdiction  and  procedure,  28. 

reports  and  digests,  20,  21. 

table  of  legislation,   15,   16. 

works  on  commercial  law,  21. 
NORFOLK  ISLAND,  805. 

P 

PACIFIC  ISLANDS: 

application  of  law,  796. 

bibliography,   794. 

British  Solomon  Islands,  802. 

courts  and  procedure,  795,  796. 

credit  trade,  797. 

Gilbert  and  Ellice  Islands,  802. 

history  and  government,   794. 

introduction,  794. 

law  in  force,   795. 

New  Hebrides,   803 — 805. 

Pitcairn  Island,  802. 

Tonga,  797—801. 
PAPUA,  TERRITORY,  OF: 

introduction,   8. 

jurisdiction,  28. 

Ordinances  of,   580. 
PARTNERSHIP  (FIJI),  755,  756,  775. 
PARTNERSHIP  (NEW  SOUTH  WALES): 

admissions  of  partners,  81. 

authority  of  partners  after  dissolution,  85. 

change  in  firm,  registration  of,   107. 

continuance  after  expiration  of  term,  83. 

definition,   79. 

dissolution  and  its  consequences,  84 — 86. 

distribution  of  assets  on  final  settlement  of  accounts,   86. 

expulsion  of  partner,  83. 

firm  and  firm  name,  80. 

holding  out,  81. 

inspection  of  register  of  firms,   108. 

UabiUties  of  partners  to  third  persons,  81. 

loan  or  sale  in  consideration  of  share  in  profits,   79,  80. 

misappUcation  of  trust  property  for  partnership  purposes,  81. 

nature  of  partnership,   79,   80. 

notice  to  partners,   81. 

notification  of  dissolution,   85. 

partnership  property,   82. 

power  of  partner  to  bind  firm,  80. 

prohibition  of  partnerships  exceeding  a  certain  number,  119,   120. 

proceedings  against  non-registered  firms,   107. 

registration  jof  firm,   106 — 108. 

forms,    108,   109. 
retirement  of  partner,   83. 

relations  of  partners  to  one  another,  82 — 84. 
revocation  of  continuing  guarantee  by  change  of  firm,   82. 
relations  of  partners  to  persons  dealing  with  them,  80 — 82. 
rules  for  determining  existence  of,   79. 
use  of  credit  by  partner  for  private  purposes,   80. 
PARTNERSHIP  (NEW  ZEALAND): 
bankruptcy,  713,  719. 
dissolution  and  its  consequences,   591. 
exceeding  certain  number  prohibited,   595. 
limited,   592,   593. 

land  held  by,  personal  property,   590. 
nature  of,   589. 
relations  of  partners  to  one  another,   590,   591. 

to  persons  dealing  with  them,  589,  590. 
secret  commissions,   681 — 683. 
special  (limited)  partnership,  592,  593. 
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PARTNERSHIP  (QUEENSLAND): 

change  of  firm  or  place  of  business,  registration  of,  115. 

dissolution  and  its  consequences,  96,  97. 

limited,  97 — 99. 

nature  of,   95. 

notification  of  dissolution,  96. 

registration  of  firms,   113 — 117. 

relations  of  partners  to  one  another,  96. 

to  persons  dealing  with  them,  95. 

temporary  contractors  need  not  register,  114. 
PARTNERSHIP  (SOUTH  AUSTRALIA),  93,  94. 

exceeding  certain  number  prohibited,  403. 

secret  commissions,  562 — 565. 
PARTNERSHIP  (TASMANIA),  90,  91. 

changes  in  firm,  registration  of,   112. 

exceeding  certain  number  prohibited,  660. 

exemptions  from  registration,   112. 

false  returns  for  registration,   113. 

inspection  of  register,   113. 

limited,  91—93. 

registration  of  firms.   111 — 113. 

secret  commissions,   561,   562. 
PARTNERSHIP  (VICTORIA): 

dissolution  and  its  coAsequences,  88,  89. 

exceeding  certain  number  prohibited,   261,   262. 

nature  of,  87. 

notification  of  dissolution,  89. 

relations  of  partners  to  one  another,  88. 

to  persons  dealing  with  them,  87,  88. 

registration  of  firms,   109 — 111. 

secret  commissions,  558 — 561. 

temporary  contractors  need  not  register,  110. 
PARTNERSHIP  (WESTERN  AUSTRALIA): 

admissions  and  representations  by  partners,  100. 

dissolution  and  its  consequences,   102,   103. 

expulsion  and  retirement,   102. 

firm  and  firm  name,   100. 

improper  employment  of  trust  property  in,  100. 

Umited,   103—105. 

misapplication  of  money  or  property,  100. 

nature  of,   99,   100. 

partner's  share,   101. 

registration  of  firms,    117,   118. 

relations  of  partners  to  one  another,  101,  102. 

to  persons  dealing  with  them,   100,   101. 

secret  commissions,   566. 

special  powers  of  partners,   101. 
PITCAIRN  ISLAND,  802,  803. 
PLEDGE: 

of  documents  of  title:  see  FACTORS  ACTS. 
PREVENTION  OF  CORRUPTION: 

Australia,  interstate  and  foreign  commerce,  33,  34. 

New  Zealand,  681—683. 

South  Australia,   562 — 565. 

Tasmania,  561,  562. 

Victoria,  558—561. 

Western  Australia,  566.  ^^,,„  .,.ttt,c 

PRIVATE  COMPANIES  (NEW  ZEALAND),  629—631:  see  COMPANIES. 
PRIVY  COUNCIL,  APPEALS  TO: 

Australia,   24—27. 

Fiji,   756. 

New  Zealand,  28. 

Pacific  Islands,   796. 
PROCEDURE: 

bankruptcy  (New  Zealand),  703 — 705. 

Commonwealth  of  Austraha,   22 — 25. 

Fiji,   756. 

New  Hebrides,  804. 

New  Zealand,  28. 

Pacific  Islands,  795,  796. 
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PROCEDURE— confijwed. 

States  of  Australia,  25,  26. 

Territory  of  Papua,   28. 

Tonga,  798. 
PROCESS,  SERVICE  OF:  see  SERVICE. 
PROMISSORY  NOTE: 

Australia,  76. 

Fiji,  792. 

New  Zealand,  691. 

of  company:  see  COMPANIES. 
PROOF  OF  DEBTS:  see  BANKRUPTCY;  WINDING  UP  COMPANIES. 
PROSPECTUS:  see  COMPANIES. 
PROTEST: 

Australia,  68,  69,  77. 

New  Zealand,  687,  688,  691,  692. 
PUBLIC  HOLIDAYS: 

Fiji,  775,  776. 

New  South  Wales,  570,  571. 

New  Zealand,  693,  694. 

Queensland,  576,  577. 

South  Austraha,  575,  576. 

Tasmania,  573,  574. 

Tonga,  799,  801. 

Victoria,  572,  573. 

Western  Australia,  577 — 579. 

B 

REGISTRATION: 

of  companies:  see  COMPANIES;  FOREIGN  COMPANIES. 
of  firms:  see  FIRMS, 
of  limited  partnerships: 

Queensland,  98. 

Tasmania,  92,  93. 

Western  Australia,  104,  105. 
of  mortgages  and  charges:  see  COMPANIES;  FOREIGN  COMPANIES. 
RESTRAINT  OF  TRADE: 
Australia,  35 — 39. 
New  Zealand,  751 — 753. 

S 
SALE  OF  GOODS  (NEW  ZEALAND): 

effect  of  transfer  of  documents  of  title  on  lien  or  stoppage  in  transit,  582. 

effect  of  writs  of  execution,  679. 

formation  of  contract,  677,  678. 

interpretation  of  terms,  677. 

lien  of  unpaid  seller,  587,   679,   680. 

performance  of  contract,  679,  680. 

protection  of  purchasers  of  books,  588. 

price,   conditions  and  warranties,   678. 

remedies  of  buyer,  680. 

resale,   680. 

sale  by  sample,  678. 

sale  of  goods  warehoused  on  failure  by  consignee  to  take  delivery,  585,  586. 

subject  matter  of  contract,  678. 

stoppage  in  transitu,  680. 

transfer  of  property,  678. 
of  title,  678,  679. 

unpaid  seller's  rights  against  goods,  679,  680. 
SALE  OF  GOODS  (QUEENSLAND): 

capacity  to  buy  and  sell,   544. 

condition  and  warranties,   544. 

effect  of  writs  of  execution,   545. 

formation  of  contract,  544. 

formalities,   544. 

interpretation  of  terms,   543. 

performance  of  contract,   546. 

price,  the,   544. 

reasonable  time  a  question  of  fact,  647. 

remedies  for  breach  of  contract,  547. 

re-sale  by  buyer  or  seller,   547. 
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SALE  OF  GOODS  (QUEENSLAND)— contirmed. 
sale  by  auction,  547. 
sample,  sale  by,  545. 
subject  matter  of  contract,  544. 
transfer  of  property,  545. 

of  title,  545. 
unpaid  seller's  rights  against  the  goods,  546. 
SALE  OF  GOODS  (SOUTH  AUSTRALIA),  541—543. 
SALE  OF  GOODS  (TASMANIA),  540,  541. 

dipositions  by  buyer  or  seller  in  possession  of  goods  or  documents  of  title,  553. 
effect  of  transfer  of  documents  of  title  on  seller's  lieu  or  right  of  stoppage  in  transit,  553. 
SALE  OF  GOODS  (VICTORIA): 
acceptance  of  goods,  536. 
auction,  sale  by,  540. 

breach  of  contract,  remedies  of  buyer,  539. 

of  seller,  538. 
breach  of  warranty,  remedy  for,  539. 
capacity  to  buy  and  sell,  530. 
contract,  how  made,   530. 
conditions  and  warranties,  531,  532. 
description,  sale  by,  532. 
deUvery,  rules  as  to,  535. 

to  carrier,  536.  • 

examination,  buyer's  right  of,  536. 
formahties  of  contract,   530. 
future  or  non-existing  goods,  531. 
instalment  deUveries,  535. 
interpretation  of  terms,  529. 
jxia  diaponendi,  reservation  of,  533. 
liability  of  buyer  for  refusing  delivery,  536. 
Uen  of  unpaid  seller,  537. 

measure  of  damages  for  breach  of  contract,  539. 
market  overt,   534. 

performance  of  the  contract,  535,  536. 
price,  the,   531. 

quahty,  implied  conditions  as  to,   532. 
reasonable  time  a  question  of  fact,   539. 
risk  prima  facie  passes  with  property,  533. 

where  goods  delivered  at  distant  place,  536. 
re-sale  by  buyer  or  seller,  538. 

sale  not  generally  rescinded  by  exercise  of  lien  or  right  of  stoppage  in  transit,  538. 
sale  and  agreement  to  sell,  530. 
sample,  sale  by,  532. 
specific  performance,  539. 
subject  matter  of  contract,   531. 
stolen  goods,  534. 
stoppage  in  transitu,  537,  538. 
time,  stipulations  as  to,  531. 
title,  impUed  undertaking  as  to,  531,  532. 
transfer  of  the  property,   532 — 534. 

of  title,   534,   535. 
unpaid  seller,  definition  of,  536. 

rights  of,  against  goods,  536,  537. 
valuation,  sale  at,  531. 
voidable  title,  sale  under,  534. 
writing,  when  necessary,  530. 
writs  of  execution,  effect  of,  534. 
wrong  quantity,  delivery  of,  635. 
SALE  OF  GOODS  (WESTERN  AUSTRALIA),  548,  549. 

dispositions  by  buyer  or  seller  in  possession  of  goods  or  documents  of  title,  557. 
effect  of  transfer  of  documents  of  title  on  seller's  Uen  or  right  of  stoppage  in  transit,  558. 
SALVAGE: 

marine  insurance,  51,  52. 
SEA  CARRIAGE:  see  CARRIAGE  BY  SEA. 
SECRET  COMMISSIONS; 

Australia,  foreign  and  interstate  commerce,  33,  34. 
New  Zealand,   681—683. 
South  Australia,  562 — 565. 
Tasmania,  661,  562. 
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SECRET  COMMISSIONS — continued. 

Victoria,  558 — 561. 

Western  AustraKa,  566. 
SERVICE  OF  PROCESS   &c  ON  FOREIGN  COMPANIES: 

New  South  Wales,   181. 

Queensland,   499,   502. 

South  Australia,  443. 

Tasmania,  390,  398. 

Western  Australia,  517. 
SHARES:  see  COMPANIES;  FOREIGN  COMPANIES. 
SHIPOWNERS: 

limitation  of  liability  of  (New  Zealand),  695 — 698. 
SOLOMON  ISLANDS,  802. 

SPECIAL  PARTNER:  see  LIMITED  PARTNERSHIP. 
SPECIFIC  PERFORMANCE: 

contract  for  sale  of  goods:  see  SALE  OF  GOODS. 
SUBROGATION,  53. 
SUE  AND  LABOUR  CLAUSE,  53. 

T 

TERRITORY  OF  PAPUA: 

introduction,   8. 

jurisdiction,  28.  • 

Ordinances  of,   580. 
TONGA: 

bibliography,  797. 

companies,  800,   801. 

contracts,  798 — 800. 

credit  trade,  799,  800. 

courts  and  procedure,   798. 

history  and  government,  778. 

law  in  force,   798. 

public  holidays,  799,  801. 

statutes,  798 — 801. 
TRADE  DESCRIPTIONS  (AUSTRALIA): 

aiding  and  abetting  offences,   33. 

exports,  32. 

false,  30 — 33. 

imports,   31,   32. 
TRUSTS:  see  INDUSTRIES  PRESERVATION: 
TRUSTEE:  SECRET  COMMISSIONS: 

Australia,  interstate  and  foreign  commerce,  33,  34. 

New  Zealand,   681 — 683. 

South  Australia,   562 — 565. 

Tasmania,  561,  562. 

Victoria,   558 — 561. 

Western  AustraUa,   566. 
TRUSTEE  IN  BANKRUPTCY:  see  BANKRUPTCY. 

u 

ULTRA  VIRES:  see  COMPANIES. 

UNFAIR  COMPETITION:  see  INDUSTRIES  PRESERVATION. 

V 

VOLUNTARY  WINDING  UP:  see  WINDING  UP  COMPANIES. 

w 

WAGERING  CONTRACT: 

marine  insurance,  43. 
WAREHOUSING  (NEW  ZEALAND): 

cargo  on  failure  by  consignee  to  take  delivery,  584 — 586. 

hen  of  warehouseman,   588. 

unpaid  sellers  of  warehoused  goods,  586 — 588. 

warrants  for  goods,   586 — 588. 
WARRANTS  (NEW  ZEALAND),  586—588. 
WARRANTIES: 

marine  insurance,  47,  48. 

sale  of  goods: 

New  Zealand,  678. 
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WARRANTIES— con«m«ed. 

Queensland,  544. 

South  Australia,  541,  542. 

Tasmania,  540. 

Victoria,  531,  532. 

Western  Australia,  548. 
WINDING  UP  COMPANIES  (FIJI),  788. 
WINDING  UP  COMPANIES  (NEW  SOUTH  WALES): 
arrangements  with  creditors  and  debtors,   147. 
assessment  of  damages  against  delinquent  officers,   148. 
application  of  rules  of  bankruptcy,  161. 
books  of  company  prima  facie  evidence,   146. 
contributory ;  contrihutories : 

absconding,   arrest  of,   141. 

bankruptcy  of,   134. 

death  of,   133,   140. 

Uability  of,   133. 

list  of,   138,   139. 

marriage  of,   134. 

meaning  of,   133. 

order  for  payment  by,   139. 
debts  provable,   146. 

disposal  and  inspection  of  books  and  documents,   146. 
dispositions  of  property  after  conunencement  of  winding  up,   146. 
falsification  of  books,  penalty  for,   118. 
fraudulent  preference,   161. 

general  scheme  of  liquidation  may  be  sanctioned,  146. 
jurisdiction  in  Chambers,   133. 
power  to  make  Rules,   161. 

prosecution  of  delinquent  directors  and  officers,  148. 
voluntary  winding  up,   142  et  seq. 

accounts  of  Uquidators  on  conclusion  of  winding  up,   144. 

appointment  of  liquidators,   142 — 144. 

commencement  of  winding  up,   142. 

costs,   144. 

dissolution,   144. 

effect  and  consequences,   142,   143. 

in  what  cases,   142. 

power  to  accept  shares  as  consideration  tor  sale  of  property,   160,   161. 

powers  of  liquidators,   143,   144. 

unregistered  company  cannot  be  wound  up  voluntarily,   135. 
winding  up  by  the  Court,   134  et  seq. 

application  for,  how  and  by  whom  made,   135,  136. 

avoidance  of  executions,   136. 

calls,  power  to  make,   139. 

company  when  deemed  unable  to  pay  debts,   134,   135. 

commencement  of  winding  up,   136. 

Court  may  have  regard  to  wishes  of  creditors  and  contrihutories,   137. 

costs  of  winding  up,   140. 

creditors,  proof  by,   140. 

dissolution  of  company,   140. 

effect  of  order  on  company  limited  by  guarantee,  137. 

enforcement  of  and  appeal  from  orders,   141. 

examination  of  officers  and  others,   140,   141. 

extraordinary  powers  of  Court,    140,   141. 

hearing  of  petition,   136. 

in  what  cases,    134. 

official  liquidators,   137,   138. 

ordinary  powers  of  Court,   138 — 140. 

power  to  adopt  proceedings  in  voluntary  winding  up,   144. 

reference  of  winding  up  to  Master,   134. 

restraining  and  staying  actions   &c,   136. 

stay  of  winding-up  proceedings,   136. 

unregistered  companies,  136,  137. 
winding  up  subject  to  supervision,   145. 
WINDING  UP  COMPANIES  (NEW  ZEALAND): 
books  of  company,  644. 
contrihutories,  631,  635,  636. 
compromises  and  arrangements,  645^647. 
dispositions  of  property  after  commencement  of  winding  up,  642. 
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WINDING  UP  COMPANIES  (NEW  ZEALAND)— continued, 
delinquent  directors   &o,  644,  645. 
dissolution  of  company,  647. 

effect  of  winding  up  on  capital  of  company  limited  by  guarantee,  643. 
foreign  companies,  656 — 658. 
fraudulent  preference,  643. 

injunction  after  presentation  of  petition,  642,  652. 
liquidator,  definition  of,  642. 

power  to  accept  shares  on  sale  of  property  to  another  company,  646. 
power  to  make  Rules,  647. 
preferential  debts,  644. 
private  companies,  630. 
provable  debts,  643. 

rules  of  bankruptcy,  appHcation  of,  643. 
stay  of  winding-up  proceedings,  642. 
voluntary  winding  up,  638 — 641. 

commencement  of,  639. 

consequences  of,  639. 

costs,  641. 

effect  on  status  of  company,  639. 

in  what  cases,  638. 

liquidators,   639 — 641. 

power  to  apply  to  Court,   640. 

prosecution  of  delinquent  officers   &c,  645. 
winding  up  by  Court,  632  et  seq. 

adoption  of  proceedings  in  voluntary  winding  up,  641. 

appHcation  for,  632,  633. 

arrest  of  absconding  contributory,  637. 

collection  and  application  of  assets,  635. 

commencement  of  winding  up,   633. 

company  when  deemed  unable  to  pay  debts,  632. 

deputy  official  hquidator,   634. 

dissolution  of  company,  636,  637. 

enforcement  of  and  appeals  from  orders,  638. 

examination  of  officers  and  others,  637. 

extraordinary  powers  of  Court,   637. 

in  what  cases,   632. 

order  on  petition,   633. 

official  liquidators,  633 — 635. 

ordinary  powers  of  Court,   635 — 637. 

provisional  liquidator,   633. 

reference  of  proceedings  to  District  Court,  638. 

representative  contributories,  635,  636. 

supervisors,   634. 

stay  of  winding  up  proceedings,  633. 

wishes  of  creditors  and  contributories  to  be  regarded,  633. 
winding  up  under  supervision,   641,   642. 
WINDING  UP  COMPANIES  (QUEENSLAND),  480—486,  493. 
arbitrations,  484 — 486. 

arrangements  and  compromises,  492,  497,  498. 
British  companies,   500. 
contributories,   480. 
claims  for  wages  preferential,  493. 

commencement  of  winding  up  when  voluntary  winding  up  continued  or  superseded,  497. 
costs  of  winding  up  in  inferior  courts,  497. 
defects   &c,  when  proceedings  not  invalidated  by,  498. 
enforcement  of  payment  of  calls,  497. 
first  meeting  of  creditors,  proceedings  at,  496. 
Uability  of  contributories,  497. 
proof  of  debts,  495. 
provisional  official  liquidator,  495. 
rules  of  insolvency,  application  of,  497. 
supplemental  provisions,   484 — 486. 
voluntary  winding  up,   483. 
winding  up  by  Court,   480,   481. 

enforcement  of  and  appeals  from  orders,  482. 

extraordinary  powers  of  Court,  482. 

liquidators,  481,   495 — 497. 

ordinary  powers  of  Court,  481,  482,  497. 
winding  up  subject  to  supervision,  484. 
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WINDING  UP  COMPANIES  (SOUTH  AUSTRALIA): 

actions  against  oontributoris  after  winding  up  order,  423. 

arrest  of  absconding  contributories,  433. 

avoidance  of  executions,  436. 

assessment  of  damages  against  delinquent  directors  and  officers,  437. 

appeal  to  Court  against  liquidator,  438. 

books,  accounts  and  documents  of  company,  434. 

balance  sheet  to  be  fUed  by  liquidator,  474. 

contributories,  423,  424. 

compromises,  435. 

death  or  insolvency  of  contributory,  424. 

debts  provable,  435. 

enforcement  of  orders,  438. 

effect  of  winding  up  on  share  capital  of  company  limited  by  guarantee,  434. 

on  status  of  company,  431. 
examination  of  officers  and  others,  433. 
form  of  proxy  for  meetings  of  creditors   &c,  472. 
fraudulent  preference,  437. 
falsification  of  books,  437. 

general  scheme  of  liquidation  may  be  sanctioned,  435. 
interest,  right  of  creditors  to,   434. 
liability  of  directors,   423. 
of  members,  423. 
marriage  of  female  contributory,  424. 

meetings  of  creditors,  contributories   &c,  rules  as  to,  471 — 473. 
nature  of  UabiUty  of  contributory,  424. 
priority  of  debts,  432. 

property  of  company,  how  disposed  of,  432. 

power  of  liquidator  to  accept  shares  as  consideration  for  sale  of  property,  436. 
prosecution  of  delinquent  directors   &c,  437. 
restraining  proceedings  after  presentation  of  petition,  423,  425. 
stay  of  winding-up  proceedings,  431. 
unclaimed  dividends,  438. 
unregistered  companies,  438 — 440. 
valuation  of  provable  debts,  435. 
voluntary  winding  up,  429 — 431. 

arrangements  with  creditors,  430. 

commencement  of  winding  up,   429. 

costs,  434. 

in  what  cases,  429. 

liquidators,   429,  430. 

notice  of  resolution,  429. 

power  to  apply  to  Court,  433. 
vjinding  up  under  order  of  Court,  424  et  seq. 

adoption  of  proceedings  in  voluntary  winding  up,  431. 

appUcation  for,  to  be  by  petition,  425. 

avoidance  of  dispositions  after  commencement  of  winding  up,  429. 

admission  of  documents,  464. 

attendance  and  appearance  of  parties,  464. 

calls,  428. 

company  when  deemed  unable  to  pay  debts,  425. 

commencement  of  winding  up,   425. 

copy  of  order  to  be  sent  to  Registrar,  426. 

collection  and  application  of  assets,  427. 

deUvery  of  property,  power  of  Court  to  require,  427. 

dissolution,   429. 

direction  or  sanction  of  Judge,  463. 

filing  documents,  464. 

forms,  465 — 471. 

in  what  cases,  424. 

investment  and  payment  out  of  moneys,  463. 

list  of  contributories,  463. 

order  on  petition,   425. 

official  Mquidators,  426—429,  462. 

order  to  wind  up,  461. 

pajrment  in  of  money  and  deposit  of  securities,  463. 

petition  a  lis  pendens,  429. 

powers  on  hearing  of  petition,  425. 

power  to  transmit  winding  up  to  Court  of  Insolvency,  426. 

proof  of  debts,  429,  462,  463. 
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WINDING  UP  COMPANIES  (SOUTH  AUSTKALIA)— conitn^ed. 
winding  up  under  order  of  Court — continued. 

petition,  461. 

provisional  liquidator,  464. 

representative  contributories,  427,  434. 

reports  and  examinations  by  official  liquidator,  461. 

Rules  of  procedure,  461  et  aeq. 

sales  of  property,  463. 

service  of  summonses   &c,  464. 

set-off  by  contributory,  428. 

stay  of  proceedings  under  winding-up  order,  425. 

termination  of  winding-up,   465. 
wishes  of  creditors  and  contributories  to  be  regarded,  432. 
WINDING  UP  COMPANIES  (TASMANIA): 

arbitrations  as  to  price  to  be  paid  to  dissentient  member  where  shares  accepted  as  conside- 
ration for  sale  of  property,  371,  372. 
actions  against  contributories  after  winding-up  order,  374. 

assessment  of  damages  against  delinquent  directors,  officers  and  promoters,  378. 
appeal  to  Court  against  liquidator,  379. 
Attorney-General  may  apply  for,  378. 
contributories,  366. 

control  of  discretionary  powers  of  liquidator,  379. 

information  to  be  given  by  liquidator  to  Registrar  as  to  pending  liquidations,  378,  379. 
preliminary  report  of  official  hquidator,   377,  378. 
restraining  proceedings  after  presentation  of  petition,  374. 
statement  of  affairs,  377. 
supplemental  provisions,  370 — 372. 
unregistered  companies,  380,  381. 
voluntary  winding  up,  369,  370,  379. 

compromises  in,   386. 
winding  up  by  Court,   366—369. 

affidavits,  369. 

enforcement  of  orders,   369. 

extraordinary  powers  of  Court,   368,   369. 

in  what  cases,  366. 

official  liquidators,   367. 

ordinary  powers  of  Court,  368. 
winding  up  subject  to  supervision,  370. 
WINDING  UP  COMPANIES  (VICTORIA): 
affidavits,  317. 

application  of  insolvency  rules,  313. 

avoidance  of  transfers  after  commencement  of  winding  up,  313. 
books   &c  of  company,   315. 
commissions  to  take  evidence,   316. 
contributories,  liabiUty  as,   297 — 299. 
debts  provable,  313. 
delinquent  directors   &c,   314. 
floating  charge,  effect  of,  314. 
fraudulent  preference,   314. 

general  scheme  of  liquidation  may  be  sanctioned,   314. 
information  as  to  pending  liquidations,  316. 
interest  in  winding-up,   331. 
investment  of  surplus  funds,  317. 
meetings  of  creditors  and  contributories,   315. 
modes  of  winding  up,   297. 
preferential  payments,   313. 
prosecution  of  delinquent  directors   &c,  315. 
rulea  for  proceedings  in  Supreme  Court: 

attendance  and  appearance  of  parties,  215. 

calls,   212,  213. 

direction  or  sanction  of  judge,  214. 

investment  and  payment  out  of  moneys,   213. 

list  of  contributories,   212. 

meetings  of  creditors  and  contributories,  214. 

order  to  wind  up,   210,   211. 

official  liquidators,   211. 

orders,  eidiibits,  affidavits   &c,  214. 

petition  for  winding-up,   210. 

proof  of  debts,  211,  212. 

payment  in  of  money  and  deposit  of  securities,  213. 
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WINDING  UP  COMPANIES  (VICTORIA)— continued. 

rules  for  proceedings  in  Supreme  Court— continued. 
provisional  liquidator,  215. 
sales  of  property,  212. 
service  of  summonses,  notices   &c,  215. 
termination  of  winding-up,   215. 
unregistered  companies,  325 — 327. 
voluntary  winding  up,  308  et  aeq. 

appointment  of  liquidators,  308 — 310. 
arrangements  with  creditors,  310. 
commencement  of  winding  up,   308. 
costs,  312. 

effect  and  consequences  of,  308,  309. 
final  meeting  and  dissolution,  311. 
in  what  cases,  308. 

power  to  accept  shares  as  consideration  for  sale  of  property,  310. 
to   apply  to   Court,    311. 
to  call  general  meeting,   311. 
rights  of  creditors,   309. 

saving  of  rights  of  creditors  and  contributories,  312. 
winding  up  by  the  Court,  299  et  seg. 

application  for,  how  and  by  whom  made,  299,  300. 
audit  of  hquidators'  accounts,  303. 
arrest  of  absconding  contributory,   307. 
books  to  be  kept  by  liquidators,   303. 
calls,  306. 

committee  of  inspection,   304. 
control  of  Court  over  liquidators,  304. 
commencement  of  winding-up,  300. 
company  when  deemed  unable  to  pay  debts,   299. 
dissolution,   306. 

enforcement  of  and  appeals  from  orders,   308. 
examination  of  officers  and  others,  307. 
extraordinary  powers  of  Court,   307. 
effect  of  winding-up  order,  300. 
in  what  cases,   299. 
liquidators,  301 — 304. 
hst  of  contributories,   305. 
meetings  of  creditors  and  contributories,  301. 
ordinary  powers  of  Court,   305,   306. 
payments  by  hquidator  into  Bank,  303. 
power  to  adopt  proceedings  in  voluntary  winding  up,  312. 
to  appoint  liquidator  as  receiver  for  creditors,  305. 
powers  of  Court  on  hearing  of  petition,  300. 

of  liquidator,   302,   304,   306. 
release  of  hquidators,  303,  304. 
report  by  liquidator,  302. 

restraining  and  staying  actions  and  proceedings,   300. 
special  manager,   305. 
statement  of  affairs,   301,   302. 
stay  of  winding-up  proceedings,   301. 
winding  up  subject  to  supervision,  312. 
WINDING  UP  COMPANIES  (WESTERN  AUSTRALIA),  513—516. 
Uability  of  members,  513,  514. 
official  liquidators,  514. 

provisions  applicable,  whether  winding  up  voluntary  or  under  order  of  Court,  515,  516. 
unregistered  companies,  516. 
voluntary  winding  up,  515. 
winding  up  by  order  of  Court,   514. 
WRIT  OF  EXECUTION  AGAINST  GOODS,  effect  of: 
New  Zealand,  679. 
Queensland,  545. 
South  AustraUa,   542. 
Tasmania,   541. 
Victoria,   534. 
Western  Australia,  549. 
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THE 

COMMERCIAL  LAWS 

OF  THE  WORLD 

In  their  original  languages,  accompanied  by  an  English  translation. 

In  35  large  volumes,  handsomely  bound  in  leather. 
Price  for  the  set  £  1.15s,  netavolume.  Separate  volumes  £2.2s,  net  each. 


|}HE  ceaseless  expansion  of  the  world's  trade  has  made  it  a  necessity 
^for  merchants  and  lawyers  to  study  the  commercial,  exchange,  bank- 
ruptcy and  maritime  laws  of  the  countries  with  which  they,  or  their 
clients  have  dealings.  The  man  of  business  who  has  to  deal  with  foreign 
countries  soon  finds  himself  in  difficulties  unless  he  is  "au  courant"  with  the 
laws  of  such  countries.  The  lawyer  who  advises,  the  judge  who  gives  decisions, 
are  often  at  a  loss  when  they  come  into  contact  with  the  laws  of  other  countries. 
Consequently  the  time  has  come  when  it  is  necessary  to  collect  the  Commercial 
Laws  of  the  World  in  an  accessible  form,  to  interpret  them,  and  to  place  them 
in  a  reliable  and  exhaustive  work  ready  to  hand.  Lawyers,  commercial  men,  export 
merchants  and  trading  corporations  will  find  in  this  work  convenient  and  trust- 
worthy information  as  to  the  legal  obligations  arising  from  operations  abroad. 
In  commercial  life  it  will  remove  that  feeling  of  uncertainty  in  regard  to  points 
of  law  which  has  often  checked  the  prosperous  development  of  important  inter- 
national trade  relations.  From  its  pages  lawyers  will  be  in  a  position  to  obtain 
exhaustive  information  on  points  of  law  on  behalf  of  their  clients  engaged  in 
commerce  with  foreign  countries.  Governments,  Consulates  and  Judges  may 
feel  confident  of  being  in  a  position  to  refer  in  this  work  to  a  concensus  of 
authoritative  opinion  on  commercial  law.  In  recognition  of  its  significance  for 
the  trade  and  commerce  of  the  world,  governments  of  all  nations  have  placed 

official  material  at  its  disposal. 


THE  WORK  DOES  NOT  PRESENT  A  MERE  REPRINT  OF 
THE  CODES  OR  STATUTES,  BUT  IN  ITS  NOTES  AND 
COMMENTARIES  SUMMARISES  EVERYTHING  NECES- 
SARY TO  A  THOROUGH  GRASP  OF  THE  PRINCIPLES 
OF  COMMERCIAL  LAW. 


THE  COMMERCIAL  LAWS  OF  THE  WORLD 


The  following  list  of  volumes  will  show  how  the  laws  of  the  different  nations 
are  distributed  throughout  the  work: 


NORTH  AND  CENTRAL  AMERICA. 

Volume 

7  and  8.  United  States  of  America 
9.  Mexico,   Guatemala,  Cuba 

10.  San  Salvador,  Dominica,  Nicaragua 

11.  Costa  Rica,  Honduras,  Haiti, 
Panama. 


SOUTH  AMERICA. 

Volume 

1.  Argentine  Republic  and  Uruguay 

2.  Colombia 

3.  Venezuela,  Ecuador 

4.  Brazil 

5.  Peru,  Bolivia 

6.  Chile,  Paraguay 

AFRICA  AND  ASIA. 

Volume 
12.  Egypt,  Morocco,  Liberia,  Persia,  China,  Japan,  Siam. 

NORTH  AND  NORTH-WEST  EUROPE. 

Volume 
13  and  14.  Great  Britain  and  Ireland 

15.  British  Dominions  and  Protectorates  in  Europe  and  Africa 

16.  „  „  „  „  in  Asia 

17.  „  „  „  „  in  America 

18.  „  „  „  „  in  Australasia 

19.  Sweden,  Norway 

20.  Denmark,  Scandinavia. 


See  below  for 

details  of  thest 

volumes. 


CENTRAL  EUROPE. 

Volume 

21.  France,  Monaco 

22.  Belgium,  Luxemburg. 

23.  Netherlands   and   Dutch  East 
Indies 

24, 25  and  26.  German  Empire 

27  and  28.  Austria,  Hungary,  Bosnia,  Her- 
zegovina, Croatia  and  Slavonia 
29.  Switzerland. 


EAST  EUROPE. 

Volume 

30.  Russia,  Poland 

31.  Finland,  Servia,  Montenegro. 

SOUTH  EUROPE. 

Volume 

32.  Spain 

33.  Portugal,  Greece 

34.  Bulgaria,  Turkey 

35.  Rumania,  Italy,  San  Marino. 


WHAT  THE  WORK  CONTAINS. 


The  volumes  cover  the  whole  ground  of  Commercial  Law,  including,  inter  alia. 

Sale  of  Goods 

Banking 

Stock  Exchanges 

Guarantees 

Maritime  Law,  including 

Affreightment 

Bills  of  Lading 

Charter-Parties 

Bottomry 


Contracts 

Trade  Usages  and  Customs 

Agency 

Companies 

Partnerships 

Bills  of  Exchange 

Promissory  Notes 

Cheques 

Negotiable  Instruments. 


Demurrage 

Average 

Lien 

Salvage 

Towage 

Collision 
Marine  Insurance 
Carriage  by  Land 
Bankruptcy  and  Insolvency. 


CLASSIFICATION  OF  THE  MATERIALS. 

a)  THE  HISTORICAL  DEVELOPMENT  OF  THE  COMMERCIAL  LAWS  OF 
ALL  COUNTRIES. 

A  treatise  on  the  historic  development  and  scope  of  commercial  legislation,  together  with,  where 
requisite,  an  account  of  the  economic  progress  of  the  country  in  question. 

b)  THE    EXISTING    LITERATURE    OF   THE    COMMERCIAL,    EXCHANGE, 
BANKRUPTCY  AND  MARITIME  LAWS  OF  ALL  COUNTRIES. 


c)  CONSTITUTION  OF  THE  COURTS  AND  LEGAL  PRACTICE. 

d)  LEGISLATION,    CASE    LAW    AND  TRADE    USAGES  AND    CUSTOMS, 

including  the  Legal  Provisions  concerning  the  following: 

Commercial  Dealings  in  General:  Trading  Associations  Uoint  Stocic  Companies  and  Partnerships)— 
Brokers— Commission  Agencies. 
Sale  of  Goods— Exchanges. 

Bills  of  Exchange:  (Forms  of  Bills  of  Exchange,  Duties  of  Drawers,  Indorsement,  Presentation,  Accep- 
tance, Maturity,  Payment,  Surety,  Protest,  <Sc!).  Cheques:  Promissory  Notes. 

Bankruptcy  Proceedings:  (Liquidation  and  Compulsory  Bankruptcy),  Liens,  Rights  of  Married  Persons. 
Maritime  Law:   (Ocean   Trade,   Maritime   Enactments,  Marine  Insurance;  Navigation  and  Friendly 
Treaties  concluded  between  different  States). 
Carriage  by  Land. 

DISTRIBUTION  OF  THE  COUNTRIES  IN  THE  BRITISH  EMPIRE. 

Volume  15.  Part  I.  EUROPE: 

Isle  of  Man,  Channel  Islands,  Gibraltar,  Malta. 
PartU.  AFRICA: 

South  Africa,  Rhodesia,  Sierra  Leone,  Gold  Coast,  Somaliland,  Anglo-Egyptian  Sudan, 
British  Central  Africa,  British  East  Africa,  Northern  Nigeria,  Southern  Nigeria,  Zanzibar, 
Uganda,  Mauritius  (incl.  Rodriguez),  Seychelles  (incl.  Amirantes),  St.  Helena,  Ascension. 

Volume  16.  ASIA: 

Empire  of  India,  Ceylon,  Hongkong,  Weihaiwei,  Johore,  North  Borneo,  Sarawak, 
Brunei,  Straits  Settlements  including  Penang  (Prince  of  Wales  Island),  Wellesley, 
Malacca,  Singapore,  Cocos  Islands,  Christmas  Island,  Labuan,  Laccadives,  Andaman 
Islands,  Nicobar  Islands,  Federated  Malay  States,  including  Perak,  Selangor,  Negri 
Sembilan  (including  Sungei  Ujong),  Pahang,  Kedah,  Kelantan,  Trengganu,  Cyprus. 

Volume  17.  AMERICA: 

Canada,  Newfoundland,  West  Indies,  British  Honduras,  British  Guiana,  Falkland  Islands. 
Volume  18.  AUSTRALIA  AND  PACIFIC  ISLANDS: 

Australia,  New  Zealand,  Fiji,  Western  Pacific  (including  Tonga,  Ellice,  Gilbert,  Ocean, 
Southern  Solomon,  Santa  Cruz,  New  Hebrides,  UniQn  Islands,  Pitcairn  Island;  Miscel- 
laneous Islands:  Humphrey,  Bahrein,  Rierson,  Christmas  (No.  2),  Penrhyn,  Suwarrow, 
Phenix,  Jarvis,  Fanning,  &c.). 

NAMES  OF  CONTRIBUTORS  TO  VOLUMES  13  AND  U 
GREAT  BRITAIN  AND  IRELAND. 

sir  Frederick  Pollock,  Bart,  D.C.L.,  LL.D.,  of  Lincoln's  Inn,  late  Corpus  Professor  of  Jurisp/udence  In  the 

University  of  Oxford.    (Introdnction.) 
Thomas  Baty,  D.C.L.,  LL.D.,  of  the  Inner  Temple.   (Constitution  of  the  Courts  and  Procednre.) 
Evans  Austin,  LL.D.,  M.A.,  of  the  Middle  Temple;  also  of  the  Irish  Bar.    (Commercial  Laws  of  Ireland.) 
J.  W.  Brodie-Innes,  B.A.,  LL.M.,  of  Lincoln's  Inn;  also  of  the  Scots  Bar.  (Commercial Laws  of  SootlandU) 
Aabrey  J.  Spencer,  M.  A.,  of  Lincoln's  Inn.    (Partnership.) 

Wyndham  A.  Bewes,  LL.B.,  of  Lincoln's  Inn.    (Banking,  StoA  Exdiange  and  GnarantiM^ 
H.  W.Disney,  B.A.,  of  Lincoln's  Inn.    (Carriage  by  Land.) 
J.  Gerald  Pease,  B.A.,  of  the  Inner  Temple.    (Contracts.) 
F.  G.  Underhay,  of  the  Inner  Temple.   (Trade  Marks  and  Trade  Names.) 
Arthur  B.  Langridge,  B.A.,  of  the  Middle  Temple.   (Maritime  Law.) 
N.  W.  Sibley,  B.A.,  LL.M.,  of  Lincoln's  Inn.    (Bankruptcy  and  Insolvency.) 
The  General  Editor.   (Agency.) 

Walter  J.  B.  Byles,  of  the  Inner  Temple.    (Bills,  Notes,  Cheques,  and  other  Negotlabla  Instmmants.) 
F.  D.  Mackinnon,  M.A.,  of  the  Inner  Temple.    (Marine  Insurance.) 
J.  Bromley  Eames,  B.C.L.,  of  the  Middle  Temple.    (Sale  of  Goods.) 
A.F.  Topham,  LL.JVL,  of  Lincoln's  Inn.    (Companies.) 

Barristers-at-Law. 
C.  E.  A.  Bedwell,  Librarian  to  the  Honourable  Society  ot  the  Middle  Temple.   (Bibliography.) 

TRADE  MARKS. 

A  Companion  volume,  dealing  with  the  Laws  of  all  civilised  countries  relating  to 
Trade  Marks,  is  in  preparation,  and  will  appear  immediately  after  the  final  volume 
of  the  Commercial  Laws  of  the  World.  The  price  will  probably  be  less  than  £2  2s. 


THE  AUTHORS  AND  EDITORS. 


As  will  be  seen  from  the  following  list,  the  work  has  been  compiled  by  some  of  the  most  eminent  jurists  of  the  coun- 
tries concerned,  and  its  accuracy  may  be  relied  upon.  The  work  has  been  greatly  promoted  by  the  active  assistance 
given  by  many  foreign  governments  which  have  thus  recognized  the  important  service  it  renders  to  the  world's  trade. 

sellor  at  Law,  Berlin  and  Paris,  Professor  of  Law 
in  the  Law  School  of  the  Leland  Stanford  Junior 
University  (Calitornia) ;  R.  W.  Lee,  Professor  Of 
Roman-Dutch  Law,  London;  M.  A.  Refalo,  LL.  D., 
Assistant  Crown  Advocate,  Professor  of  Commer- 
cial Law,  University  of  Malta,  Valletta;  W.P.  B 


CONSULTING  EDITOR:   The  Hon.  Sir  THOMAS 
EDWARD  SCRUTTON,  Judge  of  the  King's  Bench 
Division  of  the  High  Court  of  Justice. 

GENERAL  EDITOR:  WH^LIAM  BOWSTEAD 

Of  the  Middle  Temple,  Barrister -at -Law. 
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LL.  D.  (Melbourne),  Counsellor  at  Law,  Berlin 
and  Paris,  Professor  of  Law  in  the  Law  School 
of  the  Leland  Stanford  Junior  University,  Frank 
E.  Chipman,  Attorney  at  Law,  Boston;  Joseph 
Richardson  Baker,  A.  B.,  of  the  Solicitor's 
Office  of  the  Department  of  State,  Washington. 
H.  W.  Ballantine,  of  the  San  Francisco  Bar, 
Professor  of  Law  in  the  University  of  Montana; 
Robert  Thomas  Devlin,  United  States  Attorney, 
Northern  District  of  California:  Charles  Andrews 
Huston,  Professor  of  Law,  Stanford  University, 
California;  Donald  J.  Kiser,  Counsellor  at  Law, 
Chicago;  James B. Liditenberger,  Fellow-in-Law, 
University  of  Pennsylvania;  Philadelphia;  J.  W. 
Magrath,  Counsellor  at  Law,  New  York;  William 
Underhill  Moore,  A.  M.,  LL.  B.,  Professor  of  Law 
in  the  University  of  Wisconsin  (Madison);  Orrin 
Kip  McMurray,  Professor  of  Law,  University  of 
California,  Berkeley;  W.  R.  Vance,  Professor  of 
Law,  Yale  University,  New  Haven. 

ARGENTINE  REPUBUC.  Professor  Dr.  Ernesto 
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AUSTRIA.  Dr.  Gertscher,  President  of  the  High 
Court,  Trieste. 
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d'Appel,  Brussels. 
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of  the  High  Court,  Trieste. 

BRAZIL.  Dr.  Rodrigo  Octavio  Langgaard  de 
Menezes,  Advocate,  Rio  de  Janeiro. 
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Secretary  of  Legation,  Hamburg. 
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EGYPT.  Dr.  Friedrick  v.  Dnmreicher,  Advocate  of 
the  Mixed  Court  of  Appeal  and  Legal  Adviser  to 
the  Austro-Hungarian  Consulate,  Cairo. 

FINLAND,   Hermeum  Kllbanski,  Advocate,  Berlin. 

FRANCE.    Dr.  G.  Horn,  Avocat  a  la  Cour,  Paris. 

GERMAN  EMPIRE,  THE.  Karl  Lehmann,  Professor 
of  Jurisprudence,  Goettingen;  Dr.  Heinr.  Sievers, 
Counsellor  of  the  Imperial  Court,  Leipsic;  Dr.  Carl 
Ritter,  Counsellor  of  the  Imperial  Court,  Leipsig; 
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Leipsic;  Dr.  Georg  Cohn,  Professor  of  Law  in 
Ordinary,  Zurich;  Dr.  Ernst  Jaeger,  Professor  of 
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fessor, Counsellor  of  Justice,  Berlin-Westend;  Dr. 
James  Breit,  Advocate,  Dresden;  H.  Konige, 
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Diobouniotis,  Advocate,  Athens. 
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